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Administration Of Evacuees Proparty ‘Act 
(34 of 4950). S. 20-A—See Displaced Per. 
sons (Compensation and Rehabilitation) 
Act (1954), S. 20A . (Aug) 224A 
Advocates Act (25 of 4981, 5. 16 (8)—See 
Bar Council of India Rules, Part. VI, 
Chap. I R (c) k (Apr) 110A 
“Arbitration Act (40 of 1940), S . 20-—Exis- 
_ténce of insurable interest in insurer dis- 
puted, trial Court has to decide it before 
examining further issue'about financiers 
right to apply under S; 20 (Oct) 266 


—~ S. 84 — Reference to arbitration — 
:Where -a party to an agreement con- 
taining an arbitration clause requiring 
Teference of any dispute relating to terms 


Arbitration Act (contd.) 

of agreement to arbitration, sues for spe- 
cific performance of ‘the ‘agreement by 
alleging. breach thereof -by the other 
party,. the dipute is referable to arbi- 
tration (Nov) 274 


Army Act (46 of 1980), S. 10 — ‘A Com. 
mission’—Granting Emergency Commis- 
sions by President is‘not contrary to S. 10 
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__-s. 18—See ibid, §,'22 (eee ‘'233B 


——S, 22 — Commissions of Emergency 
Commissioned Officers could be termi- 
nate] by Government of India even be- 
fore ‘proclamation of emergency was 
revoked (Sep) 233B 
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: Army: Instructions No. 9/8/68 — See:Army , 
Act (1950),:S:22 j..-  ,4 + .. (Sep), 233B 
* Army: Rules, ` Ry 16-— Sée Aro Act (1950), 
9 - “ (Sep):283B 
"Bar “Gounall -0f lodia. ‘Rules, Part. VI, 
' Ghaph I, B-(c) —fActing’’—Senior: advo- 
cate is:not'preveùted:fromň examiniog 
„and, cross-exsming witnesses ` (Apr) 110A 
“~~ Part.V, Chap: I, R. (c). — Expression 
| a on'evidence! = Meaning; of. 
‘Bombay Co.oporat 
, 1938)" i ae 
"Së Under Co. operative,Societies., 2 
Born AY Polica Act (28.4 of 1951), S, '83 (as 
extended. to:.Delbi). #+:.Order under the : 
“Act ‘by Police restricting playibg’ and 
parking òf trucks‘on a particular road for 
sa fixed period of a day whether infringes 
right of truck owners under Art. 19 (1). (g) 
re oy (S6p) 237A 
ne Ge 33 (as extended: to ‘Delhi). —:The 
‘authority i is empowered to prohibit plying 
"or? ‘parking of vehicles ‘in a particular 
‘grea during a particular period: (Sep) 237B 
-Central:Civil Services Sore yaad Con- 
. „tro] and’ Appeal): Rules-(4968)- 
24S 8@ under Civil Services, ot i) 
‘Central Reserve Police Force Rules (4988) 
**‘Seeainder Civil Sérvices.-: 


Civil Procedures Code (8 of 4908). Ss. 9- See 
“also’ ‘Co-operative, Societies— Bombay.. Co- 
operative Societies Act vea X SA 
a i ru fy, l ay) 141C 
S, § — . Jurisdiction of Gilt 
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.Delhbit Land Reforms Act (8 of 1954) —Re. 
medy of proprietor ..' i (Dec) 316E 
-m S, -11 See also Housed | and’ Rents -— 
Delhi Rent Control Act.(1956);S..14 (1)(a) 
we Cs (Aug) 218B 
2 11 — Res judicata ~In considering 
applicability of $. 11 Court in the sub- 
sequent suit has only to see the’matter 
which was directly and substantially in 
issue in earlier suit between. the ‘parties 
and the decision thereon (Nov) 282A 
ca—i9v47 — Decree for eviction of statu- 


tory: tenant- passed: = Fresh’suit.for. dis: 


possession’of legal representatives on ‘his 
death: ‘not maintainable (Oct) 262A 


~r 5. 47 — Suit for eviction of legal re- 
presentatives. of a tenant against whom a 
decree:for-eyiction-;had . been. -passed - by 
controller under Delhi Rent Control Act 
cannot: ‘be treated: as application for exe- 
cution | OF, decree, Against tenant- > 
s z (Oct) 262B 
ug A — Pre. deéree matters — Exe- 
citing Genre, „has: no - - jurisdiction . to 
entertain. (Dec) 319 


Ap) TOC +- 


Pr erry urt — 
— : Bhumidari. 'rights.,not`declared: under. 


“Civil P. 0, (contd.) na- oity 
: 73 — “More. persons. Bo one? = 
Cannot ‘cover: “one ‘person holding" more 
“than one decrees” (May). 192 
-—~§.92 — Valuation öf Siit ‘exceeding 
° fifty. thousand rupees ‘By virtue:-of S45 
_(2)-of Delhi High Court Act (26 ‘of: 1966) 
“(as amended) High Court of Delhi i is. piin- 
cipa Civil Court of origipal jurisdiction 
be : (Nov). 277B 
: i Ge: 92,:93, 0; 6; R: 4 — Factum of 
consent ‘not: challériged with: reasons, in 
‘written statement’ —- Facts relating . to 
alleged fraud committed. while. obtaining 
consent :-also:-.not:-disélosed '.-~ Plea chal- 
‘lenging factum or: „yanalty of! ‘consent 
cannot be. entertained: ` (Noy), 2770 
_-——S. 92 ~ Suit filed in personal. capa- 
reity and also-as office bearér of.Gutdwara 
!Prabandhak Committee — Consént’ ‘given 
to plaintiffs in their personal capacity. ~ z 
“Order; iof consent. mentioning. their- capa- 
-city-qua Committee as description Even 
if suit. on behalf „of Committee. is.-not 
competent, ny objection’could be: raised 
“to: ‘competency | of Plaintiffs to file suit 


2 _ (Nov), 27D 
cE ES, 934 :See ibid, S. 92. (Nov). -277G 


“$100 — Conclusion. of. Court com, 
‘pletely, ignoring evidence or appreciation 
by it resulting in coiclusion which:could 
nót be arrived at — High Court. “vill 
interfere’... ` < (Qt) ‘268A 


——Ss. iC 0, 10 iGucation-as to waiver of 
notice. to quit is'a cussion af fact (3739 

' (Nov). 800A 
gg: 115, ist, 146. ‘and o: 99 Revi; 
sion: filed: against- -dead’ person’ in i igno- 
‘rance’-of death ~ . Substitution of legal 
representative = =~ ' (Mat) 65B 


——S,. 119, O. 3, Rr. 1, 4 (1) and (5)—Use 
‘of words ‘addressing the court’ and ‘exa- 
mination of witnesses’ in S. 119 is not 
determinative of fact whether the word 
‘pleading’ in O, -8. COVETS “both: - even. 
‘tualities ` ; (Apr) 110D 
——§; 146 ~iSee also ibid: S. LIS: :(Mar)65B 
——S§..146—Suit or appeal. against dead 
party — ~ Defect cannot be marr 


cise. ” (Mar) A 
S.. ILL See l 

‘a Tbid, S. ts ree ee (Mar). 65B 

(2) 0.22, R. 8 4 _ (Deč) 308 
20. 8, R. 1—See 

(1) Bar,Council of India Rules, ‘Part Vi, 

-, . Chap I, R: (ce) | (Apr) 110A 

(2) Ibid, S, 119 (Apr). 110D 


——O.'3, R. á (1) aa also Bar Coun 
cil of Tadia Rul les, eae Vi, Chap. 1, R. (c) 
A (Apr) AM A 
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Sivil P, C. (contd,) .. = 

——0.:3,Rr. 4 (1) and (5). — Distinction 
TES ‘act’ and ‘pleading’ (Apr) 110B 
——O, 6,R 2—Absence of plea — Facts 
-not known to pariy — Aa 


> (Dec) 316D 
0, 6,R.4-See - . | 
(J). Ubid, $, 92 (Noy) 277 
|.(2) E-P.. Act (1882), S. 106 (Apr) 98C 


o 6, R. 17 — Allowing or refusing 
-amendment—Discretion.of Court — Nor- 
mally, no interference | .-. (Apr), 98D 
6, R..17 — Amendment to convert 
‘eviction suit into one for possession— 
‘Whether can be permitted ,; (Nov) 282B 
——O.7; R. 7- See: nen Marriage Act’ 
(1935), §S.18 ` - (July) 208B 
-—O..7, R. IL (d) - — Suit for damages for 
‘defamatory statements in Parliament 
barred By ‘Art 105 (2); Constitution: `- 
. (Mar) 86A (EB) 
0, 9, R. 13—See ibid, O. 17, R. 8. 
p : (July) 153A 
6 14, R. Irie contentions- raised 
in written statement not left unanswered 
by Court — Party not required to lead 
evidence—Absence of issues cannot pre- 
Uae party ; - | (Nov) 277A 
OO, 17; R . 2—See ibid, 0. 17,.R. 8 
py ul y). 183A 
o. 17, R: 8 Case. adjoiied jor ‘argu- 
ments - after evidence was adduced — 
‘Fenant absent— Order for eviction passed 
is-decision on merits . . (July) 183A 
—-0,:.22. — See ibid, S. 15, ; =(Mat) 65B 


——0. 22, R. 3—~Substituting legal répre- 
seiitatives; on sole plaintiff’s death after 
preliminary decree-but before n seekin 

‘final ‘decree (Dec) 308 
——O, 22,.R. 10 — Eviction “proceeding 
doesnot become incompetent on transfer 
“of | property by landlord during its ‘pen- 
P a .. (July): ‘2018 
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—Osntral Civil Services ‘(Classification 


Control and Appeal) Rules (4968); R. 14 
(iy) Tsee Constitution ‘of India, Art. 226 

(May): 1838D 
—R. 14 (11) —Disciplinary proceedings 
Delinquent is entitled to inspect. even 
documents not relied-upon by Govern- 
; ment but. required for preparing defence 


(May) 138A 
=R, 14 (11) fi), (12), (13) and (5) (b) — 
Inspection of documents not relied. upon 
by Government but required: for defence 
ean be insisted upon by delinquent: ‘even 
before filing written statement- 

(May) 1388 
h, 14 II) —_: ‘Enquiry under —- Non- 
participation by delinquent due to refusal 


Civil Services —. Central . Civil- Services 
(C.C. & A.). Rules (contd) . 

-of inspection of documents necessary.. for 

defence— Refusal contravening RB. 14 ( 11) 


Non. participation is justified 


(May) 133C 
i; sR -23 _ - See. Constitution of, India 
Art. 226 ;` May) 1833D 
— Central. A Police Force Rules 


ange R. 108—See Constitution of India, 

Art. 77,. (July) 186B 
se 108 — Termination of services of 
temporary Government servant of Central 
‘Reserve Police Force would not- attract: 
“Art..311 (2) - (July) 186A < 
——R. 108 — No inconsistency between 
R, 108 (5) and. rest of that rule in. the 
matter `of (Government ‘servants’ ‘right to ~ 
be considered for confirmation 
- (July) 186C l 
= s Railway” Retablishment ‘Code, Yol, 4, 
4985 Edition — App’ IIA, R. 4 — Rule 
can be attracted only: before promotion 
‘actually takes place ~ (June) 155B ` 
‘__— App. I-A; R. 6, — ~ Action of authori- 
ties de. empanelling persons of one Divi- 
sion on ground of their not háving` been 
quelified for sélection but allowing in 
other ‘Divisions to ‘continue ‘practice of 
selection of such persons oa Art: 14 
of Coaonttuton: p o 155C 


` 
“ 
sre etter 


SR of India, Aris. 18 (2), 141, E 


— Public Premises (Eviction of Unauthö- 
rised Occupants) Act, 1958— Act declared 
void within Art:-13 (2)— Amending Act 
inserting S; 10.E removing vice from Act 
‘Amending Act as also Principal Act 
remained vod and ineffective 


(Jan) 1 (FB) 

oe 14— -See ako 
. (1) Civil: Sheer Establish- 
ment Code Vol.1, 1951 Edition— 
- App. ILA, R. 6 (June) 155C 
"(2> Suppression ‘of Immoral Traffic’ in 
Women and Girls Act (1956), S: 18 
i (June) 168G 
a) 14— Acquisition of land — Land 
in ‘respect of: which layout plans and 
gervice plans had been sanctioned before 
date .on ‘which ‘preliminary: notification 
was:issued, excluded from being acquired 
— Not discriminative - (Mar) 88F 
| =Arts..14, 16—Discrimination by exe- 
cutive action. can. be made subject-matter 
of judicial determination under Arts, 14, 
cure Be Ne (June) 155A 
Art, 14—Different levies of court-fee 
‘in respect of different types of -suit not 
violative of Art. 14 ni - (Oct) 249G 
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Constitution of Indla (contd.,) - 

-—— Art. 14 — Linking of price of sugar- 
cane with price of Sugar under Sugarcane 
(Control) Order (1966), whether discrimi- 
natory (Nov) 285R 
-— Art. 14 — Linking of a of Sugar- 
cane with ‘price of Sugar under ‘Sugar 
‘Gane Control Order (1966) — Effect ` 


(Nov). 285C 
cee 16 — See ibid, Art. 14 : 
(June) 155A 
—— Art. 19 (1) (f)— —See ibid, Art. 3L 

(Feb) 35A 
Art. 19 (1) (8 id (5) — Acquisition 
` laws —Courts have to determine whether 
restrictions are protected, ‘by Art. 19 (5) 


(Feb) :35B 
—— Art, 19 N (g) — See Bombay Police 
Act (1951), S : (Sep) 287A 


——— Art, 31 — aaia of property — 
Petitioner prevented from filing appeal 
under Land Acquisition Act against 
amount of compensation fixed:on ground 
that property was going to be‘de-acquisi- 
tioned — Government finally deciding to 
acquire on original compensation — 
Articles violated (Feb) 85 
— Art. 31 (2) — See-also Displaced Per- 
sons (Compensation and as re 
Act (1954), S. 20-A (Aug) 224A 
—— Art. 31 (2) — Acquisition yi property 

- Compensation — “Due process of law” 
—Meaning (Feb) 35C 
Art. 77 — Order of termination -of 





temporary Government servant governed - 


by Central Reserve Police Force Act and 
Rules thereunder is: not void if it is not 
made or signed by the President per- 
sonally - (July) 186B 
——Art. 105 (2) — Freedom ef speech. in 
Parliament is absolute (FB) (Mar) 86B 

—— Art. 141 — See Ibid, Art. 18 (2) 
(Jan) 1 CRB) 

Art. 144 — See Ibid, Art. 13 (2) 
(Jan) 1 (EB) 
— Art, 226 — See also. Land Acquisition 
Act (1894), S.. 5A (1). (July) 195 
Art, 296 — Demolition order — Rule 
of natural justice is satisfied if opportu- 

nity is given :before execution of order : 

ecu. 57B 
——Art, 226 (1-A) — Awardot ndustrial 
Tribunal at Lucknow — Writ ‘against -it 
aa Delhi High Court — ‘When maintain. 





(Mar) 69A 
—— Art. 226 — Quo warranto — Require- 
ments of : (Mar) 738A 


——Art. 226 — Quo warante — Power 
of High Court to scrutinize qualifications 
of person whose, appointment to public 
post is a ia (Mar) 73B 


Constitution of India (contd.) 

—— Art. 226 — Himachal Pradesh: Board 
‘of School Education Act (14 of 1968). S., 18 
(1) — Nomination by Government of a 
member of the Legislative Assembly, who 


‘belonged to the political party in power, 


as chairman to the Board under-S, 18 (1) 
— ‘Whether can be challenged on ground 
that it has been made with - 'a CO ateral 
purpose ' ' (Mar) 78D 
—~ Art. 226 — Grant of -even equitable 
‘relief’ does not arise in favour of citizen 
on basis of representation made on behalf 
of State’ which is not based on any legal 
‘sanction behind it ` (May) 123G 


` ~~ Art, 226 — Writ jurisdiction — No 


dssues can’be framed and no rules of pro- 
duction of evidence can become available 
to parties - (May) y) 1238H 
——Art. 226 — Certiorari—Ot er remedy 
—Case of disciplinary proceedings against 
Government servant - (May) 133D 


we Art, 226 — Other femedies = Writ 
petition when can be entertained 
(May) 141D 


cet 226: — Heliet ender writ petition 
whether: barred -for ‘availability of alter- 
native remedy of filing suit under S. 78 
of Punjab Land Revenue Act (July) 198B 
——Arts.:226 and 227 — Judicial review 
of a Anding of f act when possible 


. (Sep) 240 
Art, 296 — Specific oe -of 
contract..as contained ` agreement 


between ‘allottee: and authouties under 
the Displaced Persons.(Compensation and 
Rehabilitation) Act, 1954 (Dec) 805B 
——Art. 227 — See Ibid; Art. 226 
-(Sep) 240 


at 289 (1) — Power of administra- 
tion of Union territory of a President 
or of the delegatee. .- May) 123G 


—— Art..246 — Law of one a adopted 
in another State remains in force in that. 


State even if amended or abolished in the 


State of origin l (May) 123B 
—Art. $11 (2) — See Givil Services — 

Sate Reserve Police Force Rules (1955), 
R10 | (July) 186A 


PRE Act (9 of 4972), S. 73 — Contract 
for sale of goods. Breach of — Damages 
— Compensation isnot to be given for’ _ 
any remote or indirect loss or damage 
(May) 120A 
ag: 73 — Contract:for sale-of goods — 
Breach of —Parties to contract can icreate 
for themselves special. ments and obliga- 
tions such.-as ‘providing measure of 
-damages for breach — Section 62, Sale of 
Goods Act i is uals recognition of this 
right ne (M ay) 120B 
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Gontract\Act (contd.) 
_——§, 73 — Contract for sale of Gouda to 


Government — In case of breach Govern- 
ment entitled to: recover as liquidated 
damages 2 per cent., of. price.o! goods not 


supplied or to, purchase goods. not suppli- 


ed from anywhere else at’ contractor’s 
risk or to cencel contract 
S.72 (Mar) 79C 
aman; 161'- — See Railways. Act (1890), 
S. 72 

CO. OPERATIVE SOCIETIES 


.. Bombay Co-operative Societies Act (1 


of 1925), S.. 54 (as extended to Delhi) —-. 


Disputes between society and its em- 
ployees if within scope of S. 54 


S, 54— Registrar or his nominee can- 
not order reinstatement of a servant 
whose services were terminated by the 
society 


(1) nor £6 empowers, Registrar or the 
arbitrators to enter into jurisdictional 
conditions — They are only, concerned 
with merits of áward °°.’ (M >) 141C 
—-§,54A (1)—Seelbid;S. 54 (May 

— S, 56—See Ibid, S. 54 (May) 141C 


Court-feas Act (T of 4870), 


tions, 


COURT.FEES AND SUITS 
VALUATIONS’ `- 


oa) 


— Court. fees Act. (7. of 1810). a 7 (iv) (©) ` 
by Punjab. 


Second Proviso (as amended 
Court-fees (Amen ment) Act (1958))-~ Po 
viso. not. applicable to. particular cas, — 
Effect to. be given, to main provision 
disregarding proviso (Oct), 249A 
——S. 7 (iv) (c), Second. Proviso -— Suits 
covered. by S. 7 (iv) (c) with, reference, to. 
property— Proviso, when. will apply 


(Oct). 2498. 
—-S. 7 (iv) 9. — ~ See. Coasiitution of 
India, Art. 14 (Qct) 2496. 


a 


Criminal Procedure Code a of. 1898), S, 537 


— See. Suppression of Immoral ‘Traffic in 
Women and Girls. Act (1956), S. 20 (1) 


DEBT LAWS 


(June). 168B; 
—Displaced Persons (Debts Adjustment). 


Act (10 of 1951),..Ss. 2 (6),.73 and 13 — 
Liability of guarantee arising only on 


creditor suffering loss due,to. non-realisa. ° 
Broker. would be a. 


tion from debtor ,— 
‘debtor’ . only on. such same a cy occur. 
ring . (Oct) 252A 


(May) 120C. 
~S, 152 — See Railways. Act’ (1890),. 


(Mar).79C 
5 Delhi and “Ajmer Rent Control Act oe of 


(May) 141A, 


=" | (May) 141B' 
—— Ss. 54, 54A (1); 56 —~ Neither Ss. 54A 


141G 


See under Çourt-fees and. Suits Valia 


Debt aa re Persons (D. A.) Kot 
cont 

Bias 2 (6), 78 and. 13— Garey s liability 
limited to,amount deposited with creditor 
— Such deposit adjustable against irre. 
coverable debts — Surety cannot be ‘deb- 
to?’ (Oct) 252B 

—S. 13 — - See Ibid, S. 2.(6) 
en 252A, B. 

—S, 78.— See Ibid, s. 2 (8) 
(Oct) 252A, B 


a) r aa 


14962) 
See under Houses and Rents. l 
Delhi High Court Act (26 T 1868), S. 5. (2) 
— See Çivil P. C. (1908 ), S. 92 
(Nov) 277B: 


Delhi Rent Control, Act (59 of 1988) 

- See under. Houses and Rents. 
Displaced Persons (Compensation and Re. 
habilitation) Kot’ (44 of 1984), S. 20A — 
— Provision would not affect rightful 
owner's -application under S. 16 of the 
Administration of Evacuee Property Act 
filed prior to amendment of S. 20A ‘in 
1954 for. restoration of property. wrongl 
declared:as evacuee property (Aug). 
——S. 33—Revaluation of property, after 
agreement to. sell property. at a certain 
price had. been executed between autho. 
rities and allottee (Dec) 305 


Displaced Persons (Compensation ‘and. Re. 
habilitation) Rules, 1988, R. 93 — Rule 
stating conditions subject, to which ac. 
quisition of evacuee property under S. 12 
could be made whether intra vires 


(Aug) 224B 
Displaced Persons (Debts Adjustment) Act 
(10 of: 4951) 
See under Debt Laws i 
E EDUCATION 


—Himachal Pradesh Board of School. Edu- 

cation Act (44 of 1988), S. 18 (1)—See also 
Constitution of India, Art. 226 (Mar).73D. 
— S. 18 (1) — Chairman of. Board to be 
nominated. by Government — Condition 
that persons must be eminent educationist 
having special experience of ‘School 
Education- If Government having consi- 
dered past association of any person’ with 
Educational policies of Government nomi- 
nates that person to the Board as its 
Chairman, there is sufficient compliance 
with. 5.18 (1) . (Mar) 78C 


Essential Commodities Kot (10 of 4955) 
S. 2 (a)— — See Constitution of India, Art. 14 

(Nov) 285B 
—S;3— Sè Sugarcane (Control) Order 
(1966); Clause 5 (Nov) 285A’ 
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Evidenca Act-(4 of 1873); §/-18— See:Civil 
P. C. (1908) , 0. 6, R. 2 (Dec) 316D 
——-.§,/101 — See Hindu Marria e Act, 
(1955), S. 13 Oy W@ . (Jul) 208A. 
115 = See. alsd' a ‘P, Act (1882), 
SU 168" ‘- (Apr)'98B,C: 
ai—§, 15 — Promissory estoppel — lai.’ 
mant, acting to his detriment on représen- 
tations ~ by ` Goyernment — Government 
estopped 3 (June) 170C 
General Glauses Act (410 of 1897), S. 3 (8) 
(b) ee Constitution of India, A Art; 77 
aa i (Jal) 186B 
——§, pi — The provision is not ‘appli- 
cable to acquisition proceedings. proceed.. 
ed beyond stage ‘of: publication’ of notifi- 
cations undér Ss. 4,6 and 7 of me 
Act o oe _ (Jun) 1708. 
of 1988), S. 23 a He ~ DA or alte 
ration ‘of tax law in Union territory | how. 
canbe done: a (May) 123D` 


Himach al Pradesh Board of School Educa-; 
tion Act (44 of 1968). er ee 
See under Education. .., | z 


Hindu. Law — Ascetic person acquiring 
propérty: from claims inherited from his 
Guru — Effect -3:7 (Jan) 151D- 
== Joint family — See Houses and Rents: 
—Delhi Rent Control Act Ton 5.14. (1) 


Prřoviso-{e) (Jun): 151A. 
-—— Partition —See. Hindy. Succession Act 
(1956), VS- (Feb) ‘61B 


i Partition. — Death. of ' propositus . in, 
1907 leaving behind his widow and three 
sons — Suit for partition. of coparcenary , 
property between three sons and their 
descéndants filed in. 1968— Extent of, share. 
of Widow mother pleaded ı as defendant - 

; i. (Feb) 61A 
Hindu Marriage. Bot (28 of 1958), S.9 (1) 
and (2) — Scope of the word ‘reasonable 
excuse’ in sub-section {1) +" (Nov) 294A 
——-§,9:(1) — Wife having’ apprehension 
that it is unsafe to live with husband. she’ 
has -reasonable excuse: for withdrawing 
from‘his society ~ 
eee 10. Cy (b) = ~Seé Ibid, Ss. 13 
r (Tul). 2088. 

—-S, 13 Décree for divorce granted b 
District Court, found erroneous on aa 
can‘ be substituted into, one for judicial 
separation. 7" (Jal) 208B 


——$,.13.(1) (i)— —For granting divorce’ on 
ground of wife living in adultery, there 
must be. positive PERO of adultery .— 

(July ) 20847 
Hindu Suocession Kot (30 of 1986),S. 4— 


i 
woe fa 


Hindu law -immediately in force’in res. . 


_ pect of right on share of mother. or wife: 


“(N ov) | 294B f 


- requirement | 


~ 


Hindu Succession Act (contd) i scnewe 
at‘partition before: commencement of -Act: 
not affected. GES :-  {Eeb} e 
bis HOUSES: AND RENTS‘ LaF 


— Delhi and Ajmer Rent Control Kot (38. of 
1962), S. 18 (2) Tenant depositing arrears’ 
of rent in Court uiiconditionally . on’ first’ 
day of hearing: — His subsequent objée- 
tion to its withdrawing by landlord’ does 
not..make deposit conditional so as to’ 
make tenant liable to eviction: * July) 201A, 
—Delhi Rent Control Act (89. of 1988), 
S, 2 (e)— -See Partnership: Act (1982), S. 45 
-- ` (Aug) 219G 
—S, 2 (i)- =Seé ibid, S. 14 (1) (e). proviso 
:' (Oct) :272 
—s. 9— — Application by one of the Part: 
ners of tenant. firm i is maintainable A 
- (Aug) 219B" 


—--§. 9, roe — - Allotment of leased pre- 
mises to one of partners of tenant firm on, 
dissolution of the firm. is; not subletting l 
$ ug) 219A 
—S, 14- See T, P. Act (1882 S. 106 ; 
Apr) 98C 
S l4— Provisions of S: 106, T. P. Act. 
regarding notice are not omaa 


_ (Api) 98A” 
— S. l4 (1) (a) See also 
t) Ibid, S, 15 (D .- _ (June) 164, 
2) T. P.. Act (1882), S, 106°. (Aug), 2134 
sS 14 (1) (a)—Tenant in first ‘eviction, 
proceeding not raising plea that contrac- 
tual tenancy was not terminated—He can- 
not take the plea‘again in'second eviction 
proceeding (Aug) 213B 
S. 14 (1)-: Proviso. (e) — The.“ word 
‘family must be construed with reference. 
to habits and ‘ideas of ‘the | persons consti’ 
tuting the particular society and the-reli.” 
gious and POERA ‘customs of the 
communit / dane) SYA" 


possession of residential meter 
from‘a ténant — Go is his Own’ 
(June) 151C: 
——S§; 14: (1) (2) — Some portion of house’ 
let-out by landlord, — By. itself not sufi- 
cient to suggest mala fides on part of 
landlord in seeking the portion of his own 
propery for his residence (Oct) 268B 
———S, 14 (1) (e), -Proviso—Landlord resid: 
ing in main house requiring outhoiise’as” 
garage for his carfulgls provisé (Oct) 272°- 

14 (1)-{e)+Landlord’s requirement 
cannot be said to be not ‘bona fide’’ 
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Houges and Rents—Delhi and Ajmer. 
Control Ast (contd,) : 

merely on ground that his son for whose 
residence eviction is sought is not taking 
food in common with the landlord 

(Nov) 300B 
——S, 14 (1), Proviso (h) —Tenant getting 
vacant possession of his own premises — 
Relevant time - (Apr) 98F 
——S, 14 (2) — See ibid, $, 15 (1) 

(Aug) 218D 
___.5, 15 — Action for ejectment — Dis- 
pute about contractual rent — Fixing of 
interim rent (Aug) 222 
- ~——§, 15 (1) — Order under S. 15 (1) — 
Rent that would be due on the date on 
which eviction petition under Proviso (a) 
to S. 14 (1) was filed (June) 164 
—-Ss. 15 (1), 14 (2)-- Controller ordering 
payment of all arrears of rent—Payment 
of arrears for a period of only three years 
on ground that rest had become barred by 
limitation is not sufficient compliance 
, with S. 15 (1) T (Aug) 213D 
——S. 20 (2) — Substantive right of re- 
possession of premises created in favour 
of tenant on completion of building under 
S.20 (2) whether can be taken away by 


compromise (Oct) 270 

——S, 38 —See ibid, S, 39 (July) 183B 

~= S, 39— See Civil P. C, (1908), S. 100 
(Oct) 268A 


——§, 39 — Order dismissing application 
under O. 9, R. 18, Civil P, C, for setting 
aside ex parte order. of eviction is one 
under the Act—Second appeal lies under 
S. 39 (July) 183B 
——-S, 39 (2)—See T. P. Act (1882), S. 106 

- - (Apr) 98G 
—~S, 39 (2) — Plea of non-compliance 
with S. 106, T. P. Act, when landlord has 
pleaded notice — Mixed question of law 
and fact ` (Apr) 98E 


Income-tax Act (44 of 1922), S. 4 (3) (iJ— 
Object beneficial to section of public is 
also object of general public utility : 
(Feb) 49A 
———§. 4 (8) (i)—-Presence of ancillary or 
secondary object of non-charitable. nature 
does not prevent grant.of exemption if it 
is intended to subserve primary objects 
which are of religious or charitable nature 
. `, (Feb) 49B 
-—-S, 10 (2) (iii)--Interest—Gift by part- 
ner of specified amount by debiting his 
capital: account and crediting that of 
donees — Cash with firm not sufficient to 
satisfy gifts ` ' (May) 138 
Industrial Disputes Act (44 of 1937), S. 10 
:—See also ibid, S. 10A ` (June) 160 
'o---§, 10—Revision of Dearness Allow- 
1971 Indexes (Dalbl}~<é pagor 


Rent — 


ESPON naa iiiaae a 





Industrial Disputes Act (coutd.) 

ance—Resulting additional burden on the 
empleyer must be considered (Mar) 69B 
—— S, 10— Award fixing Dearness Allow- 
ance—Term whether continues as a con- 
dition of service even after award ceases. 
to have force - (Mar) 69C 
——Ss, 10-4. 38, 10—Employers’ associa- 
tion representing employers “signing 
agreement to refer dispute to arbitration 
—There is enough compliance with S. 36 
and R. 8 (a) of Industrial Disputes (Cen- 
tral) Rules, 1957 (June) 160 
——S, 86—See ibid, S.10A (June) 160 
Interpretation of Statatas—Fiscal statute 
must be strictly construed (May) 128A 


Land Acquisition Act (4 of 1894), 5. 4-— 
See also | 
(1) Land Acquisition (Amendment and 
Validation} Act (19867), S. 4 
(June) 170A 
(2) Evidence Act (1872), S. 115 
(June) 170C 
(3) General Clauses Act (1897), S. 21 
. _ (June) 170B 
——S. 4 — Land which is evacuee pro- 
perty is not immune from acquisition 
. (Oct) 246A 
——S5.5:A — Land temporarily allotted 
under Evacuee Property Act sought to be 
Ae Di aa of allottee have no right 
to be heard (Oct) 246B 
——8S,5-A (1) — Collector is not obliged 
to consider time barred objections 
(July) 195 
—S, 6—See also General Clauses Act 
(1897), S. 21 (June) 170B 
——§, 6 — Acquisition for planned deve- 
lopment of Delhi City — Compensation to 
‘be paid out of ‘Revolving Fund’ sanc- 
tioned by Government of India—Acquisi- 
tion is at public expense (Mar) 88B 
—S, 6—“Public purpose”’— Acquisition 
for planned development of rapidly grow- 
ing city of Delni à (Mar) 88C 
——S, 6.— It is for State Government to 
bs satisfied whether purpose for which 
land is needed is public purpose 
os ORE (Mar) 88D 
——S, 6—Notification— Form — Mention 
of Government’s satisfaction. that land 
was needed for public purpose (Mar) 88E 
——S,6— Acquisition for purpose for 


= 


‘which Delhi Development Act was en- 


acted, whether for ‘public purpose within 
Land Acquisition Act Mar) 88G 


. — 5S. 7—See General Clauses Act (1897), 


S.21 . 3 . (June) 170B 
——Ss. 18 and 31 (2), Second Proviso — 


Right to claim enhanced compensation 
under S, 18 — When it is destroyed under 
5,3] -> . ae (May) 116 


w 


—- 


- Act.(1958), S. 9 (3) 


partners to landlord for rent 


Regulations for Army, R. 48 
Prevention of Food Adulteration Act (37 of 
-49B4), S. 13 (2}—Sample`bottle with Food 
Inspector sent to Director at request. of 
accused—Bottle smashed during transit— 


16 
Land Acquistion Kot (contd.) . 
— See also Constitution of India; 


Art, gI (Feb) 35A 
S, 23—Market. value—Meaning of 
(Oct): 257 
8. 31 (2), Second Proviso, — See ibid, 
S. 18 . ` “(May) 116 
—S, 48— See General Claie: Act vee 
S: 21 ‘- - (June) 170B 


Land Koquisition (Ainandinout and Yalida- 
tion) Act (43 of 1967), S..4— Acquisition 
proceedings declared illegal.by competent 
Court get revived- o. publication of 
necessary notifications under the 1967 Act 
and earlier Ordinance (June) 170A 
——S,5—See ibid, S. 4 (June) 170A 
Letters Patent (Delhi), 
point — Point not raised before -Sin : 
Judge, not allowed to be raised (Mar) 88A 


Limitation Act (86 of 1983), S. 5—See Land ~ 
Acquisition Act (1894), S, 5A (1). (July) 195. 


Maxim = | 
——See also - 

„ (1) Constitution of India, Art, 926 
(Feb) 57B 

al2) Hindu Marriage Act (1955), S. 13- 
uly) 208B 
See N - Kot :{9 of 4939), S.4 — See 
Hotises and Rents — Delhi Rent Control 
(Aug) 219A 
——S§,45—Dissolution of tenant. firm ard 
allotment of premises to one of its part- 
ners will not absolve liability of all the 
(Aug) 219C 
Pension Regulations for. Army, R. 48.— 
‘Appendix. 11, R. 2 and R. 


(Sep) 227 
Appendix II, Rr. 2 & 6—See Pension 


Accused asked to produce sample -bottle 


‘in his possession for being sent to Direc- 
_ .toz-Accused, not producing sample bottle 
.— Held, accused was not: oe of his 


right under: section .. (Mar) 95B 


"mS, 16, Proviso — Sentence = ‘ Cashew 
-nuts purchased from accused found- to'be 
‘insect-infested and adulterated — Proviso 
not applicable — Minimum sentence:has . 


to be imposed (Mar) 95C 


‘Prevention of Food Adulécration Rules, 


49865, R. 7: (3) — Report of Public Analyst 
in Form I{[—Contents. (Mar) 95A 


‘Public’ Premises (Eviction of Unauthorised 


Occupants) Act (33 of 1958), S, 10E — ' See 


Clause 10 — New 


6 — Person ` 
travelling even partly. at. public expense 
to his leave Station is a pérson on duty ` 


(Sep) 227 - 


‘Before: initiating “recovery proceed 
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. Publio: Premises (Exictlon of Unauthorised 


Occupants) Act (contd.) 
Constitation of meee Art. 13 (2) 


(Jan 
Punjab Exolse Rot (4 of 4914); S. 60 — See 
Revenue Recovery Act (1890), 5.3 

. (July) 198A 


Punjab Land Revenue Act (47 of 1887),S.78 — 
. — See Constitution of India, Art, 226 


(July): 198B 
Punjab Reorganisation Act (81 of 1986), 
S. 67 — Reorganisation of Punjab and 


: Constitution of'-Punjab, Haryana States 
and Union territory of Chandigarh— Dis- 


solution of’Electricity Board of erstwhile 


Punjab — Services of employees whose _ 
Services were not terminated on dissolu-. 


tion: is liability which was to be appor- 
tioned between successor States .- 


-See under Civil Services. 
Railways. Act (8 of 1890), Ss. 72, 72K: — 
Liability of railway as bailee -under 
Ss. 152 and*161 of Contract Act — Liabi- 
lity is subject to -provisions of Railways 
Act (Mart) 79C 
— S. 72-A— See ibid, S. 72 - 
——S. 75—Liability of railway as carrier 
of articles of special value — Declaration 
by consignor as to value and contents 

“.(Mar) 79A 


ao. 75-—Liability of railway as carrier a 
-of articles of special value — Demand of - 


‘percentage on yalue leviable under S, 75 
—Individual demand from consignor is 
not necessa ' (Mar) 79B 
-—S..75~ siability of railway for loss 
of. articles of. value on which no per- 
centage charges paid — Negligence . or 
-misconduct of servant (Mar) 79D 
Registration Act (46 of 1908), S, 17 — See 
ibid, S: 49, proviso: +» - (Oct) 243 
_——§; 49, Proviso— Purpose of lease being 
only a collateral matter unregistered lease 
deed can be used for ascertaining it 


(Mar) 79C . 


a 


- (Feb) 45A (EB) 
=E ‘67—* Liability” (Feb) 45C S) 
Rallway Establishment Code 


(Oct) 243 


6 49—Part perfordiande: of contract 


—Unregistered document—Admissibility 

-(Dec) 816A 
Representation. of the People Act (43 of 
‘4980),-S. 14 (b) — Preparation or revision 
of electoral roll — Qualifying date 


Ls, 21 (3) ~ ‘Special. Seaton of.electoral 


rolls — Procedure — Duty of Election - 
| Commissioner 


(Feb) 89B (EB) 
Revenue Resovery Act (4 of 18890), S. 3 — 
ing 
ues o person ia whom eee is 


(Feb) 39A (FB) 
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Revenue Recovery Act (contd,) 

to be made and quantum of amount must., 
be determined only by authority com- 
petent to fix liability on defaulter named . 
in recovery certificate -~ ‘(July) 198A ° 
‘Rules of Business” of the Government of 
Himachal Pradesh (4963)—Framed-under 
Arts. 289 and 809, Proviso of Constitution 
. read with S; 46 ofthe ‘Government of 


Union Territories Act (1963), R. 49 — Ex- . 


pression “may”? must be interpreted to 
mean ‘‘shall” : _. (May) 128E 
— Framed ‘under Arts. 239 aad 309; 
„Proviso of Constitution read with S. 46 
of Government of Union Territories Act - 
(1963), Rr. 56 and 58 — Proposals legisla-. 
tion covered by R. 56 must be referred by... 
administrator to Central Government . 
(May) 128F. - 
— Att 309, Proviso—See ibid, Art, 239 
(May): 128F 
Bale of Gooðs Kot (3 of 1980), 5, 62 — See, 
Contract Act (1872),S.73 . ` (May).120B° 
Slum Areas (Improvement and Clearance)... 
Act (96 of 1986), S. 8—See also Constitu-. ` 
tion of India, Art, 226 (Feb) 57B 
——Ss, 3 and9 (1) — Clearance order under 
S. 9 (1) not covering all buildings in slum 
area — Order not ultra vires (Feb) 57A 
——S. 9 — See Constitution’ of India, 
Art, 006 = (Eep) 57B . 
—— S, 9 (1)—See ibid, S.8 - (Feb) 57A 
— S: 19 (3) and (4) (a)—See Constitution 
of India, Art. 226 .. (Sep)-240 


~——S, 80 — See’ Constitution “of India, | 


| Art. 226 . . (Feb) 57B 
Specific Relief Aot (aT of {988),. . 5—Per:* 
son must’be in possession. (Dec) 316C 


~——S, 5— Suit for possession— Mortgagee 
performing his part by getting into pos- 
session of suit property under unregis- 
tered mortgage. ceed validly executed by _ 
joint owner o property — - He is not tres- 
passer , (Dec):316F 
——S, 34, Proviso — seats able to seek 
further relief — Meaning of (Dec) 310 . 
Sugarcane Control Order (1986) — See. Con- 
stitution of India, Art,14,-- (Nov) 285C 
~———C], 5-—Linking of price of sugarcane | 
with price of sugar—Validity (Nov) 285A 


—— Schedule, Para. 5 — Expenditure ing. 


=! 20 (1). — 


‘tions {a) and (b)— Presumption under 


Sugarcane Control Order (contd.), - 
curred to bridge gap between’ installed 


< capacity and actual’ performance of 


_machineéry is expenditure by way of 
‘rehabilitation - Nov) 285D 


( 
Sugarcane Control] (Additional bie Aot 
(89 of 1962), Pre.—Sée Sugarcane (Co 


ntrol) ` 
Order (1966). Cl. 5 (Nov) 285A 
‘Suppression of Immoral Traffic in Women 
and Girls Aot (404 of 1886), S. 18—Section 


. does not violate Art. 14 of the Conristitu- 


tion (June) 168C 
hg: 20 (1) —Notice—Non. recording of 
substance of information received— Effect — 
©“ (June) 168A 
Error` caused by using 
wrong words in notice whether curable 
- under 5. 537, Criminal P. C. (June) 168B 
- Supreme Court Rules (1968), O.1V,-R. 2 (b) 
—See Bar.Council of india Rules, Part VI, 
Chap! I, R. (c) . (Apr) 110A 
, Trade- and Merchandise Marks Act (43 of 


1988), S. 22 — Amendment of application 


for registration of Trade Mark— Registrar 
acts quasi. judicially . (Dec) 818 
Transfer of Property Act (4 of 1883), 
S. 53-A — See Specific Reliet Act (1968), 


S.5 (Dec) 816F 
<0, 58—Joint owner - — Transfer of his 
interest ` l {Dec) 3168 


——S. 106—See:also 
3 -Civil P.C, (1908).. S, 100 (Nov) 300A 
` (2) Houses and. Rents°— Delhi Rent 
£ -Control Act (1958), S. 14 (Apr) 98A 
—s, 89 (2) (Apr) 98E 
— S$, 106 — Waiver: of notice (Apr) 98B 
— S, 106—Plea of non-compliance with 


S. 106: not raised by tenant before Rent 


Controller cannot be raised i in appeal 
(Apr) 98C 
—— S, 108 — Notice callié g wpon_tenant 
‘to pay arrears of rent within two months 
and ‘stating that suit for eviction will be 
filed thereafter — Validity (Aug) 218A 


—-S. 107 —~ See. Registration Act (1908), 


S. 49, Proviso (Oct) 243 
za oS. 118; Uluss. (a). and (b).- — Illustra- 


(Aug) 218C 
Words and Phrases—“Family”(June)151A 
——“Liability” . (Feb) 45B (EB) 


DELHI CASES REVERSED AND DISSENTED IN AIR 4974 . oe 


(1967) Appeals | Nos. 47 to 50 of 1967, DJ- 18.8-- 

1967—Revers.. AIR 1971 S C.J 16B (Jan). - 

1967 Acc C J 115 (Delhi); Vimal Rai v. Gureharan 
Singh ~ Diss. AIR 197] Mad 347 {Au 


(’68) C. r No. 1566 and 1567 of 1967, or Ao 1068 : 


- (Delhi)—Reyers.’ AIR 1971 SC`1244 (July). 

1968 po I C-89 (Delhi), 5. 
dia~ Diss. AIR 1971 All 896A (Sep). 

(70) Criminal appen No. 62 of 1968, Dj. 4-2-1970 

Delhi) — Revers, AIR 1971 SC 15528 (Aug). 


K. Rao v. Union of. 


(1970) -Cri R. No. 138 of 1968, D/- 968.1970 
. *<(Dethi) - Revers. AIR 1971 SC 1889C (July). ` 
“1970 Lab I C 76 (Delbi), Bk. Sardari Lal Sunder 
. Das v. Union of India Revers. AIR 1971 SC 
' 1547.(Aug), 
TLR tha Delhi 21, ' Balbir Singh v. Shanti Devi— 
Revers. AIR 1971 Delhi 294 (Nov). 
1970 Ser L | R 218 (Delhi), J. N. Sinha v. Union of 
TARTON: AIR 1971 Raj i (Jan). 
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HARDAYAL HARDY, V. S. DESHPANDE 
AND PARKASH NARAIN, JJ. 


P, L. Mebra, etc., Petitioners v. D. R. 
Khanna etc., Respondents. ` 


Civil Writ Nos. 481, 323, 489 and 967 of 
1970, D/- 2-9-1970. 


Constitution of India, Articles 13 (2), 141, 
144 — Public Premises (Eviction of’ Unautho- 
rised Occupants) Act, 1958 — Act declared 
void within Article 13 (2) — Amending Act 
inserting Section 10-E removing vice from 
Act —— Amending Act as also Principal Act 
remained void and ineffective, 

Per Majority (Deshpande, J. Contra). — 

A statute which is void within the meaning 
of Article 18 (2) of the Constitution is non- 
existent for all purposes, including repeal, 


amendment or onah ity. (Para 110) 
A decision of Supreme Court holding a 
statute to be void does not re the statute. 


` It is only Legislature’ which can repeal a 
statute. But the declaration of. voidness of 
a statute made by a High Court unless it is 
reversed by the Supreme Court has the same 
effect although the operation of the declara- 
tion may be confined to the territorial limits 
of the High Court’s isdiction. © Within 
those territorial limits the statute- has to be 
regarded as “still born”, “dead” and “non- 
existent” and unless it is re-enacted it will be 

wholly inoperative and of no legal effect. 
(Paras 108, 104, 117) 

A wholly void statute may be rendered ope- 
rative by the Legislature in any of the fol- 
lowing ways:— 

(i) The statute may be re-enacted after the 
vice which had led to the declaration of void- 
ness being.removed from it. 

(ii) The legislature may pass a validating 
Act retrospectively putting out of the way 
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one of the competing statutes which enabled 
unconstitutional discrimination being practis- 
ed under it and providing that all action 
should: be deemed to have been taken and 


_ shall be continued under the other statute 
- which is otherwise without h. 


blemis 


(iii) By :constitutional amendment specifi- 
cally mentioning the void statute and pro- 
tecting it against any attack on the ground 


that it violates any of the fundamental rights 
secured under Part IM of the Constitution. 


Prospective amendment of the portions of 
a void statute with the intention of ridding 
it of the vice afflicting it is not one of the 
methods that could be adopted to achieve 
that result. (Para 151) 


The Public Premises (Eviction of Unautho- 
rised Occupants) Act, 1958 was declared void 
as it enabled the Government to discriminate 
between the occupants of public premises 
arbitrarily by adopting the summary proce- 
dure against some while giving to the others 
the benefit of the regular civil suits. As the 
Act was merely amended in -1968 by the 
insertion of an additional section, namely, 
Section 10-E, the amendment was ineffective 
and the Act remained void, Case law dis- 
cussed, . (Para 158) 
Cases Referred: "Chronological 
(1971) AIR 1971 SC 57 (V 58) = 

(1970). 1 SCC 509, apaa Sabha: 


Chhindwara v. Cen P 
Syndicate Ltd. 130, 188 


Paras 
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(1970) AIR 1970 SC 192 (V 57) = 
(1970) 1 SCR 388, Shri Prithvi 
Cotton Mills Ltd. v, Broach Borough, 
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State of Bombay Lo. 18, 22, 85 
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1955-2 SCR 589, Bhikaji Narain 
Dhakras v. State of Madhya Pra- 
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G. S. Vohra, D. D. Ka 
don, for Petitioners; S. 
pondents. 


V. S. DESHPANDE, 
nature of unconstitutionali 
statute under Article 13 of the Constitution 
and how can it be cured > This basic ques- 
tion arises in this and the connected writ 

etitions. The statute concerned is the Pub- 

ic Premises (Eviction of Unauthorised Occu- 
Saad can i- (hereinafter _ called the 


or and R. L. Tan- 
. Chadha, for Res- 


— What is the 
attaching to a 


1071 


_ 2 Sections 5 and 7 (2) of the Principal 
Act provided a summary procedure to the 
Government to recover from the unauthorised 
occupants of public premises possession and 

ges for use and occupation respectively. 
The Government could also take recourse to 
the Civil Court to seek these reliefs. The 
Principal Act thus enabled the Government 
to discriminate between the occupants of pub- 
lic premises arbitrarily by adopting the sum- 
mary Te against some while giving to 
the others the benefit of the regular civil suits. 
Following the a RA decision in Northern 
India Caterers Private Ltd. v. State of Punjab, 
(1967) 3 SCR 399 = es 1967 SC 1581), 
therefore Sections 5 and 7 (2) were held to 
contravene Article 14 of the Constitution and 


ourt (I. D. Dua, C. J. and V. S. Deshpande, 
F.) respectively. Section 7 (1) which provi- 
des a similar summary procedure to the Gov- 


ernment for the recovery of rent is open 
precisely to the same constitutional objec- 
tion. As Sections 5 and 7 constituted the 
crucial provisions of the Principal Act, the 
rest of the provisions of the Act may not be 
able to survive the invalidity of Sections 5 
and 7. The whole of the Principal.Act may, 
therefore, be assumed to be void under Art- 
cle 18 (2) for the purpose of these cases. 


$. The only vice of the Principal Act was 
that it did not expressly bar the Government 
from taking recourse to the Civil Court for 
recovery of possession, rent or damages for 
use and occupation. Parliament stepped in 
to cure the unconstitutionality of the Princl- 
pal Act by enacting the Public Premises (Evic- 
tion of Unauthorised Occupants) Amendment 
Act, 1968 (hereinafter ed the “Amend- 
ing Act”), The main amendment was the 
addition of Section 10-E to the Principal 
Act. Section 10-E is as follows:— 


“10-E. Bar of jurisdiction —- No Civil 
Court have jurisdiction to entertain any 
suit or proceeding in respect of the eviction 
of any person who is in unauthorised occu- 
pation of any public premises or the reco- 
very of the arrears of rent payable under 


sub-section (1) of Section 7 or the ges 


payable under sub-section (2) of that section 


or costs awarded to the Central Government 
under sub-section (4-A) of Section 9 or any 
portion of such rent, ges or costs”, 


4, The petitioners in this and the con- 
nected writ petitions are unauthorised occu- 
poe of Government premises. ‘They are 

eing evicted by the Government under Sec- 
tion 5 of the amended Act. They realise that 
the amended Act as such is free from the 
vice of discrimination. But they nevertheless 
contend that the eviction ee against 
them are illegal and pray that they be quash- 
ed. Their argument is that the whole of the 


The eek has 
- ele 18 the force of repealing statute. 
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Principal Act was void and as such non-exis- 
tent in law. Parliament could not amend 
it as there was nothing to amend, The only 
course open to Parliament was to re-enact the 
whole of the Principal Act including the con- 
tents of the Amending Act incorporated into 
the Principal Act. The amendment of a non- 
existent Act was ineffective, 

5. The respondents, on the other hand, 
contend that even if it is assumed that the 
whole of the Principal Act was void, Parlia- 
ment was competent to remove its vice of 
discrimination by enacting the Amending Act. 
The Act as amended was perfectly valid. 
The. Principal Act did not become -non-exis- 
tent when it became void. It continued on 
the statute book and was therefore available 
for being amended by the Parliament. The 
Amending Act was thus not ineffective. The 
proceedings for eviction brought against the 
petitioners under. Section 5 ot the amended 
Act were therefore valid and could not be 
quashed by this Court. 

6. The question for consideration, there- 
fore, is twofold. Its first aspect is one of 
substance, namely, whether a statute becom- 
ing void is so dead and non-existent that 
even Parliament cannot take notice of it to 
amend it, Its second aspect is one of form, 
namely, whether the only way to revive such 
statute is not to amend it but to re-enact the 
whole of it with the amendment added to it. 


7. Let us first examine the first aspect of 
the question touching the substance of the 
matter. It involves a correct understanding 
of the meaning of Article.18. The first two 
clauses of Article 18 read as follows:— 

“(1) All laws in force in the territory of 
India immediately before the commencement 
of this Constitution, insofar as they are in- 
consistent with the provisions of this Part, 
shall, to the extent of such inconsistency, be 
void. 

(2) The State shall not make any Jaw 
which takes away or abridges the rights con- 
ferred by this Part and any law made in con- 
travention of this clause shall, to the extent of 
the contravention, be void.” 


It would be seen that Article 18 itself does 
not expressly repeal any particular statute. 

thus not given to oe 
t is 
the exclusive function of the Legislature to 
repeal a statute. Since the Legislature has 
not repealed the Principal Act and since Arti- 
cle 18 does not have the effect of repealing 
the Principal Act, it must be considered to 
continue to exist on the statute book as an 
unrepealed statute. 


8. The true nature of Article 18 is to 
declare that a law contrary to any provision 
of Part ID of the Constitution is void to the 
extent of inconsistency between the two. 
Such inconsistency is to be determined in 
each individual case by the decision of a 
superior Court in India. The voidness of a 
statute under Article 18 is therefore a result 
of a judicial decision only. -In this respect, 
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the voidness of a statute under Article 13 is 
only one species of the genus i.e., unconsti- 
tutionality of a statute. Such unconstitu- 
tionality can be declared only by a decision 
of a Court. No Court has any inherent -power 
to declare a statute unconstitutional; The 
` powers of the-Court are derived from the 
Constitution alone. Therefore, a statute may 
be declared unconstitutional by a Court only if 
the statute is inconsistent with the Constitu- 
tion. Such inconsistency may be of various 
kinds such as the contravention of a funda- 
mental right rendering a statute void under 
Article 18, incompetence of a Legislature to 
enact a particular statute or part of it under 
Chapter I of Part XI read with the Seventh 
Schedule of the Constitution or the inconsis- 


tency of a statute or a part of it with ary’ 


part of the Constitution. The golden thread 


‘running through all these types of unconsti- 
tutionality is the same. It is the construc- 
tion of the icular statute vis-a-vis the 
Constitution by a Court of Law. The un- 


constitutionality consists only in the particular 


interpretation of the statute and the Consti- -b 


tution by a Court of law. 


9. There is thus a clear distinction be- 
tween the effects on a statute, (1) by a legis- 
lation and (2) by a judicial decision. _ The 
effect of legislation’ on a statute is a physi- 
cal change.. An express repeal removes the 
statute out of the statute book, The amend- 
ment makes physical changes in the statute. 
But a judicial decision does, not make any 
physical change in the statute. It only places 
a particular. meaning on it leaving. the sta- 
tute on the statute book without any change. 
This difference is due to- the clear separation 


of functions between the Legislature and the - 


Judiciary. The function of the Legislature is 
fundamental ` and formal. No statute can 
come into existence unless the Legislature 
makes it. No statute can go out of existence 
unless the Legislature repeals it. -The Courts 


do not possess the power to make a statute ` 


or repeal a statute. The function of the 
Courts is to interpret a-statute and to give 
it a meaning, If, according to the. decision 
of a Court a statute or a part of it is incon- 
sistent with the Constitution including Part 
IN thereof, then the meaning of such a sta- 
tute is that itis inconsistent with the Consti- 
. tution and is, 
meaning is to be found only in a judicial deci- 
sion. Te will not be found ‘in the statute 


book. Indeed, the whole concept of the ‘un-- 


constitutionality of a statute is the product 
of judicial decisions.. It can exist only when 
the Courts are ven by a particular Con- 
stitution, as is done by the Constitution of 
India, the power to construe‘ the meaning of 
a statute vis-a-vis the Constitution ‘and to 
declare if the statute or any part of it is un- 
constitutional, being inconsistent with a 
Constitution, Such a concept has no place 
when a.Constitution does not empower the 
- Courts with such a power, as for instance, 
~ in the United Kingdom. 


sharp distinction 


A LR. 


10. This view of the nature of the uncon- 
stitutionality attaching to a statute under 
Article 18 is borne out by the relevant Su 
reme Court decisions.. Prima facie, tho 
object of both the clauses (1) and (2) of Arti- 
cle 13 is the same, namely, to enable the 
Courts to declare a statute void if the Court 
is of the view that it contravenes a funda- 
mental right. This is why the same word 
“void” is used in both the clauses to describe 
the effect of such unconstitutionality on a 
statute. Prima facie and a priori, the mean- 
ing of the word “void” in both the clauses 
should, therefore, be the same. Initially, 
however, two different views appear to have 
been expressed by the Supreme Court as to 
the nature of a “void” statute according as it 
falls under clause (1) or clause (2) of 
13. In Keshavan Madhava Menon v., State 
of Bombay, (1951) SCR 228 at p. 235 
== (AIR 1951 SC 128 at p. 180) and Bhikaji 
Narain Dhakras v. State of Madhya Pradesh, 
(1955) 2 SCR 589 at p..599 = (AIR 1955 
SC 781 at p. 785),.a pre-Constitution statute 
ecoming void under Article 13 (1) was des- 
cribed as bein 
devoid of any legal force or binding effect”, 


11. On the other hand, in Behram Khur- 


shed Pesikaka v. State of Bombay, (1955) I 
SCR 613 = (ATR 1955 SC 123), Mahajan, 
C. J., ing for the majority at page 651 
(of SCR) = (at p. 145 of ÁIR), followed 


Article 13 by the majority decision in 


the me nee ne to the expression “void” in 
Keshavan Madhava Menon’s case but gave a 


stronger meaning to the word “void” even - 


under Article 18 (1) in the following words 
ye poses 651-652 (of SCR) = (at p. 145 of 


“An existing law which is unconstitutional 
is not law, and is null and void. For deter- 
mining the rights and obligations of citizens 
the part declared void ‘should be notionally 
taken to be obliterated from the section for 
all intents and” 
main written on the: statute book an 
good law when a question arises for deter- 


mination of rights and obligations incurred . 


es to 26th January, 1950 and also for the 


etermination of rights of persons who have © 
_not been given fundamental rights by the 
- Constitution”, 

therefore, unconstitutional. This — 


In Deep Chand v. State of U. P., (1959) 
Supp 2 SCR 8 = (AIR 1959 SC 648), Subba 
Rao, if., speaking for the majority made. a 
etween the two clauses of 
Article 18 in the followin g words at pages 
20-21 (of SCR) = {at p. 656 of AIR): 


“Under clause (1), a pre-Constitution law 
subsists except to th j 

tency with the provisions of Part I; whereas, 
no post-Constitution law can be made’ con- 
travening the provisions of Part IN, and 
therefore the law, to that- extent, though 
made, is a nullity from its inception ..-.... 
(The law made in spite of the prohibition is 
a. still-born law”.) . , l 

pi 


icle 


e extent of its inconsis- - 


- 


“ineffectual or nugatory and : 


purposes, though it. may Te ` 
d be a 


1971 


a Pei dyag oe were cores 
esis y Wanchoo, J., speaking for a 
eA ERE Constitution Bench in Mahendra 
Lal Jaini v. State of U. P., (1963) Supp 1 
SCR 912 at p. 989 = (AIR 1963 SC 1019 
at p. 1030) in the following words: ! 

“The meaning of the word “void” for all 

ractical purposes is the same in Article 18 
tI) as in Articl 
which were void were ineffectual and nugatory 
and devoid of any legal force or binding 
effect”. 
It is to be noted that Wanchoo, J., used 
precisely the same words to describe the 
nature of a void statute under both the clauses 
of Article 13 as were used in the previous 
decisions of the Supreme Court in Keshavan 
Madhava Menon’s case, 1951 SCR 228° = 
(AIR 1951 SC 128) and in Bhikaji Narain 
Dhakras’s case, 1955-2 SCR 589 = (AIR 
1955 SC 781). The language used in des- 
cribing the nature of a void statute in the 
majority decisions in Behram Khurshed Pesi- 
kaka’s case, (1955-1 SCR 618 = eet 1955 
SC 123) and Deep Chand’s case, 1959 Supp 
(2) SCR 8 = (AIR 1959 SC 648)) was scru- 

ulously avoided. The Court thus seems to 

ve preferred the former to the latter. 

13: Thus the decision in Mahendra Lal 
Jaini’s case, 1963 Supp (1) SCR 912 = (AIR 
1963 SC 1019) as to the nature of a statute 
becoming void under Article 18 confirms the 
view that the statute itself continues to exist 
on the statute book but has become “ineffec- 
tual, nugatory and devoid of an 
or binding effect”. The thrust of these words 
is that such a law cannot be given effect to 
by the Courts in deciding upon the rights of 
the parties. These words are significant only 
for the purposes of the Courts vis-a-vis the 
rights of the parties. They would be mean- 
ingless if applied to the power of the Legis- 
lature to re-enact, repeal or amend a statute. 
For, one can h 
the Legislature cannot be exercised in res- 
pect of a statute which is ineffectual, nuga- 
tory and devoid: of any legal: force or binding 
effect. . Indeed; it would be all the :more 
necessary for the Legislature to amend or 
cure statutes which are suffering from such 
defects. The nature of the defects is such 
that only a judicial decision can point them 
out, It is not by an act of Legislature but 
only by a judicial decision that one would 
know whether a statute is ineffectual, nuga- 
tory and devoid of any legal force or bind- 
ing effect. The decision in Mahendra: Lal 
Jaini’s case, 1963 Supp (1) SCR 912 = (AIR 
1963 SC 1019) appears, therefore, to be suffi- 
cient to negative the contention of the. peti- 


tioners that a statute which is void within the. 


meaning of. Article 13 (2) of the Constitution 
is non-existent and is not available for amend- 
ment, All that can be’ said about such’a sta- 
tute is that it is ineffectual, nugatory and de- 
void of any legal force or binding effect. 

14. Se arate concept of voidness is 
the same in Article 18 (1) and Article 18 (2), 


” 


a eeey nnna: 


e 18 (2), namely, that the laws 


` the 


legal force 


ardly say that these powers: of 
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‘Article 18 @) applies to pre-Constitution laws 


whilé Article 13 (2) applies to post-Constitu- 


tion laws. As observed by Wanchoo, J., fur- 


. ther ia Mahendra Lal Jaini’s case, 1963 Supp 


(1) SCR 912 at page 989 = (AIR 1968 SC 
1019 at p. 1030). e voidness of the pre- 
Constitution laws is not from inception. Such 
voidness supervened when the Constitution 
came into force; and so they existed and 
operated for sometime and for certain pur- 
poses; the voidness of post-Constitution laws 


- is from their very inception and they cannot 


therefore continue to exist for any purpose”. 
Do these. words mean that a post-Constitu- 
tion statute as distinguished from a pre-Con- 
stitution statute becomes non-existent or no- 


_ tionally obliterated, from the statute book? 


I am unable to attribute any such meaning 
to them. For, the only difterence between 
re-Constitution and the post-Constitu- - 
tion laws being void under Article 13 is this: 
The pre-Constitution laws continue to exist 
ill they come into conflict with the funda- 
mental rights at the commencement of the 
Constitution, while the post-Constitution laws 
cannot so continue to exist at all as they 
come into conflict with the fundamental 
rights immediately they were enacted. Both 
of them therefore exist on the statute book. 
While the pre-Constitution’ statutes continue 
to be enforceable till the commencement of 
the Constitution, the post-Constitution statu- - 
tes become unenforceable immediately on their 
enactment, The crux of the Supreme Court’s 
view appears to consist in the words “could 
not continue to exist”. It is the continuance 
of the existence, i, e., operativeness or the 
enforceability and not the existence itself on 
the statute book which is denied to the post- 
Constitution laws which become void under 
Article 13 (2) of the Constitution, ` 


- 15. The word “void” is also used in Arti- 
cle - 254 (1) of the Constitution apparently 
with the same meaning. Deep Chand’s 
case, 1959 Supp (2) SCR 8 at pages 49 and- 
50 =: (AIR 1959 SC 648 at p. 668) Arti- 
cle 18 (1) was said to be in pari materia with 
Article 254 (1). In respect of the meaning 
of the word “void” Article 18 (2) may also 
be said to be in pari materia with Art. 254-(1) 
specially because the State law thereunder 
becomes void if repugnant to-a law made 
by Parliament whether (the Parliamentary 
law is) passed before or after the law made 
by the State. The analogy of the words 

efore or after” would apply to both the 

re-Constitution and the post-Constitution 

ws under Article 13 and would place them 
où the same footing in respect of the mean- 
ing of the word “void”. icle 251 of the 
Constitution is also based on the same prin- 
ciple :which underlies Article 254 (1) except 
that the power of Parliament to make laws 
on State subjects under Articles 249 :and 250 
is expected to be of a short duration. Arti- 
cle 251 expressly states that the State law 
which is repugnant to the law of Parliament 
shall be “inoperative”. This would indicate 
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that the word “void” in Articles 254 (1) and 
18 means only ‘inoperative”. 

16. It is true that in Mahendra Lal Jaini’s 
case, 1963 Supp (1) SCR 912 = (AIR 1963 
SC 1019) a post-Constitution statute becom- 
ing void under Article 18 (2) was held not 
to have been revived by a subsequent Con- 
stitutional amendment. The explanation for 

is view is twofold. Firstly, the Constitu- 
tional amendment was prospective and not 
retrospective. Secondly it did not expressly 
indicate the intention of the Legislature to 
revive the particular statute. But this as- 
pect of the decision has no bearing on the 
question before us which is.whether the void 
statute itself can be amended by Parliament. 
It is more relevant to point out that a Con- 
stitutional amendment which specifically re- 
fers to the void statute such as the Consti- 
tution (First Amendment) Act 1951 inserting 
Article 31B and the Ninth Schedule in the 
Constitution (ater supplemented by the 
Fourth and the Seventeenth Amendments of 
the Constitution), validated all the statutes 
enumerated in the ‘ Ninth Schedule though 
they had already become void under Art. 18. 
This was recognised by the Supreme Court 
in Jeejeebhoy v. Assistant Collector, (1965) 1 

636 = (AIR 1965 SC 1096), after 
referring to their previous decisions. in 
Dhirubha Devisingh Gohil v. State of Bom- 
bay (1955) 1 SCR 691 = (ATR 1955 SC 47) 
and the State of U., P. v. H. H. Maharaja 
Brijendra Singh, ILR (1961) 1 All 236 = 
(AIR 1961 SC 14). 


17. The incongruity in both these aspects 
of the question raised by the petitioners may 
be noted here. The voidness of the Princi- 
pal Act is a result of .our decision which 
simply means that this Court would have 
refused to give effect to the provisions of 
the Prepa. Act in a litigation between part- 
ies. But the effect of the decision of the 
Court is tried to be extended beyond the 
scope of res judicata and stare decisis‘ to 
the point of repéaling the Principal Act 
though such repeal can be effected only by 
the Legislature and not by a Court decision. 
Again, whether the Principal Act should’ be 
revived by re-enactment or by an amend- 
ment or by the passing of an ind dent 
statute is for the Legislature to decide. But 
the petitioners seek a judicial decision hold- 
ing that the Legislature must follow the 
method ‘of re-enactment and cannot follow 
the method of amendment. The distinction 
which the petitioners ignore is that there are 
two’ distinct oses and view-points for 
which the laws void under Article 13 are 
to be regarded by the Courts on the one 
hand ad by the Legislature on the other, 
Briefly, these laws are ignored by the Courts 
as non-existent in law in deciding the rights 
of the parties but are taken note of by Par- 
liament as being on the statute book for the 
purpose of validating- and other legislation. 


18. oe in terms of known legal cate- 
gories, the effect of Article 18 (1) on a pre- 
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Constitution law is similar to that of an im- 
plied repeal. The effect of Article 18 (2) 
on a post-Constitution law is to make it 
ultra vires to the extent it is inconsistent with 
fundamental rights. In either case the ex- 
tent of the implied repeal and the extent of 
the ultra vires is determined by a judicial 
decision. Allen in his “Law in the Making” 
Seventh Edition at page 474 observed that 
“repeal by implication is a matter of con- 
struction and is a very striking instance of 
the control exercised by the courts over the 
operation of the statute”. He does not say 
that such construction can affect the exist- 
ence of the statute on the statute book. 
Again at page 568 the learned author refers 
to the judicial control (not repeal) of sub- 
ordinate legislation by the courts through 
the doctrine of ultra vires. At pages 268- 
269 the learned author warns us against tak- 
ing “mere decisions in themselves as settling 
disputed points and forgetting the fundamen- 
tal principle which governs the whole em- 
ployment of precedent. That principle, as 
we have seen, was insisted upon by Lord 
Mansfield, and it was re-affi by Sir 
George Jessel with his usual clarity when 
he said: In re Hallett’s Estate, (1880) 18 Ch 
D 696 at p. 712, ‘The only use of authori- 
ties or decided cases is the establishment of 
some principle which the Judge can follow 
out in deciding the case before him. Sim- 
ple and self-evident though this dictum may 
sound, it is not always kept in view. The 
result is that the form tends to be confused 
with the substance. Precendents, as has 
been observed by a distinguished Judge of 
our own time, should be ‘stepping-stones 
and not halting. places! (Lord Macmillan in 
Birch- v. Brown, 1981 AC 605 at p. 631).” 
The essential difference between legislation 
and judicial decision in their effect on pre- 
existing laws including statutes is also 
brought out oy amona in his “Jurispru- 
dence” Eighth Edition, page 176 as follows: 


“The first virtue of legislation lies in its 
abrogative power. It is not merely a source 
of new law but is equally effective in abo- 
lishing that which already exists. But pre- 
cedent possesses merely constitutive efficacy 
its defect is that its opera- 
tion is. irreversible. It cannot go back upon 
i a steps and do well what it has once 

one ill. 


It is clear from the above that unlike legis- 
lation, a -judicial decision can control the 
operation of the statute but cannot repeal 
à statute out of existence. On the other 
hand the power of the legislature to remove 
the cause of repeal by implication or of the 
ultra vires by amending either the Consti- 
tution or the statute concerned or by enact- 
ing a-separate statute altogether has never 
been doubted. Even a reversal of a previ- 
ous decision holding a statute to be incon- 
sistent with the Constitution would have the 
same effect of curing the unconstitutionality 
of the statute. This is the established law 


* + tts > 


+ 
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not only in India but in other countries fol- 
lowing the British system of jurisprudence. 


19. Prof. Willoughby in “The Constitu- 
tional Law of the United States” 2nd Edi- 
tion, Vol. 1, page 10 expresses the view that 
a statute is not annulled or repealed by a 
court decision. He says:— 


“The doctrine that the judicial declaration 

of the unconstitutionality of a statute has not 
the effect of a veto or nullification or abro- 
gation of the statute so as, in effect to strike 
it from the statute books, is excellently stated 
by the court of West Virginia in Shephard 
Whealing, (80 W. Va 479) 
The court says:— “(The court) does not 
annul or repeal the statute if it finds it in 
conflict with the Constitution. It simply re- 
fuses to recognise it, and determines the 
rights of the parties just as if such statute 
had no application. The court may give its 
reasons for ignoring or disregarding the sta- 
tute, but the decision affects the parties only, 
and there is no judgment against the statute. 
The opinion or reasons of the court may 
operate as a precedent for the determination 
of other similar cases, but it does not strike 
the statute from the statute book; it does 
not repeal the statute. The parties 
to that suit are concluded by the judgment 
but no one else is bound. A new litigant 
may bring a new suit, based 
same statute, and the former decision cannot 
be pleaded as an estoppel, but can be relied 
on only as a precedent. 


20. The same view is expressed by Wvynes 
in his “Legislative, Executive and Judicial 
Lear in Australia” 2nd Edition, pages 40 
an — 


“The high responsibility involved in the 
process and the Abay of human judg- 
ment combine to make the Courts who are 
entrusted with the solemn duty of adjudica- 


** 8 @ oa‘ 


ting upon questions of constitutionality re-- 


luctant to refuse to give effect to the ex- 
pressed will of the Legislature. For the 
Judiciary is a branch of the Government 
co-ordinate with the Legislature and the 
Executive although it may appear to occupy 
a position of superiority. In point of law 
the Court is not entrusted with any power 
to veto the acts of the Legislature;. its func- 
tion is to decide between litigants and to en- 
force its decree by appropriate means. But 
if, in the process of adjudicating upon pri- 
vate rights and duties, it becomies necessary 
to determine whether Parliament has ex- 
ceeded its powers in the particular case, it 
so happens that it has, in the opinion of the 
Court, done so, then involved in the judg- 


ment is the decision that the legislative en- 


actment is unconstitutional and of no effect 
in the circumstances of the case., In strict 
legal theory, however, the judgment of the 
Court does no more than decide inter partes 
and the statute remains on the Statute Book 
as a subsisting law; in so far as the Court 
has refused to enforce it, because it is in 


on the very 
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conflict with the Constitution and it is as- 


. sumed that the decision: will not be follow- 


if subsequent pro gs under it are 
brought, the practical result is that the law 
becomes a dead letter. But although the 
principle of stare decisis is the general rule, 
the High Court is not nec ily bound by- 
previous decisions and in the event of a sub- 
sequent suit being brought under the snact- 
ment and the Court’s not following its ear- 
lier judgment, the statute will stand in full 
force and effect because it has never, legally, 
been repealed.” ar 
s 21. A erie view ja aa in gee 

ransport Authority v. James rown an 

Sons Ltd., (1983) NIR 79. There, constru- 
ing Section 5 (1) of the Act of 1920 which 
enacts that “any law made in contravention 
of the restrictions imposed by this sub-sec- 
tion shall so far as it contravenes these res- 
trictions, be void”, Lord MacDermott L. G. fh 
observed: a 

“I am not aware of any authority for the 
view that language such as this necessarily 
means that contravention must produce an 
actual gap in the statute book in the sense 
that the measure concerned, or some specific 
part thereof, simply drops out of the autho- 
rised text.” 

22. Commenting on a portion of the 
above view of Prof. Willoughby, Mahajan, 
C. J. observed in 1955-1 SCR 613 at pp. 654- 
55 = (AIR 1955 SC 123 at pp. 146-147) 
that in view of Articles 138 and 141 of the 
Constitution there was no scope in India for 
the application of the American doctrine 
enunciated by Prof. Willoughby. It is true 
that as distinguished from a High Court 
decision which is effective only between the 
parties and as a precedent to be followed 
in the same High Court, a Supreme Court 
decision is binding on all courts in India 
and is therefore effective not only as a pre- 
cedent but also as a general law of all-India 
application., Nevertheless, such law is Judge 
made law. It is not legislation and there- 
fore it does not directly repeal or amend 


the statute which is declared void by it. 
This was recognised by Bhagwati, J. in the 
same case at p. 62] (of SCR) = (at p, 181 


of AIR) in the following words:— 

“Even though under Article 141 of the 
Constitution the law declared by this Court 
is binding on all the courts within the terri- 


‘tory of Union and is to be the law of the 


land the effect of that declaration was not 
to enact a statutory provision or to alter or 
amend Section 13 (by of the Bombay Prohi- 
bition Act, 1949.” ` 

As Mahajan, C. J. had himself earlier point- 
ed out in Keshavan Madhava Menon’s cas 
1951 SCR 228 at pp. 250-251 = (AIR 195 
SC 128 at p. 136) of the report:-— 


“According to the contention of the learn- 
ed counsel, the principles applicable to re- 
pealed statutes are not in terms applicable 
to such a case (of a statute being void under 
Article 13 (1) of the Constitution) - whether 
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they are to.be found in the rules of the 
Common law of England or whether they 
are contained in the Interpretation Act or 
the General Clauses Act. None: of those 
however . have any application to the con- 
struction of statutes framed in language like 
the one contained in Article 13 (1) of the 
Constitution...... it is difficult to apply 
‘that rule (that the re of a statute has 
obliterated it completely) on any sentimental 
grounds at this date to the case of statutes 
which are declared void or declared to have 


no effect whatsoever a certain date 
only.” . 3 
23. In the same case at page 235 (of 


SCR) = (at p. 180 of a Das, J. pointed 


out that “the effect of Article 13 (1) is quite. 


different from the effect of the expiry of a 
temporary statute or the repeal of a statute 
by a subsequent statute.” - At page 241 (of 
SCR) = (at p. 182 of AIR) Fazl Ali, J. 

inted out that in the previous draft of 
Article 13 of the Constitution the words 
“shall stand abrogated” were present. But 
these words were: substituted by the words 
“shall -be void” in. Article 13-(1) as it actually 
becamé a part of the Constitution. The 
word “abrogate” is nearer in effect to the 
word “repeal”. Therefore the word 
“void” was substituted in its place. 
Out of the meanings of the word “void” 


stated in Black’s “Law Dictionary” 3rd Edi- 


tion only: the following .were adopted in 


Mahendra Lal Jaini’s case, 1963. Supp (1) 
- SCR 912 = (AIR 19683 SC 1019) namely, 
“ineffectual, — 


oa p, having no legal 
force or binding effect.” . 


24. From the above discussion it Js clear 
that the declaration of a statute as void 


under Article 13 (2) by a court has two en- ` 


tirely distinct aspects. So far as 
are concerned, such a statute is unenforce- 
able. The courts would therefore ignore it. 
The courts would decide cases between. pri- 
vate parties on the basis that such a statute 
has no binding force. But so far as the 
Legislature is concerned. such a. statute is 
very much. in existence. 
repealed. -It is therefore . on the statute 
book. The Legislature is therefore bound 
to take notice of it as also of the view ex- 
pressed by the court regarding its inconsis- 
tency with the fundamental rights. The 
Legislature is therefore entitled to pass fresh 
legislation with- a view to remove the vice 
of unconstitutionality from such a statute 
and to make it vali ny 


`” 95. It is not the scheme of the Constitu- 
tion that the Legislature only enacts a sta- 
tute but has no er concern with it. The 
repeal of a statute is not left to be brought 
about by a judicial decision. When court 
ig said to “strike down” a statute what is 
meant is that. the court declares the statute 
void to make it nugatory and without any 
binding: force. It does not mean that the 
court repeals a statute. It is therefore clear 
- that it is the Legislature which alone may 


‘force. 


the courts f 


It has not been. If 


- 432) the Orissa Act No. 2 o 
‘was only’on the statute book but had not 


ALR. 


either repeal such a statute wholly or may 
enact a new statute which would either re- 
peal it partly or add something new to it. - - 


26. It is in this context that we must 
understand the Supreme Court’s observation 
in Mahendra Lal Jaini’s case, 1968 Supp (1) 
SCR 912 = (AIR 1963 SC 1019) regardin 
the continued existence of a statute declar 
void under Article 13 (2). The statute does 
not continue to exist in the sense that it 
does not possess any binding force or en- 
forceability. But such a statute is on the 
statute ok for the purpose of further 
viene legislation. This distinction is 

rought out by the following Supreme Court 
decisions. In Ram Kirpal Bhagat v. - State 
of Bihar, Criminal Appeal.182 of 1966, D/- 
18-11-1969 = (reported in AIR 1970 SC 951) 
the question was whether the Land Customs 
Act, 1924 became applicable to excluded or - 
partially excluded areas on the commence- 
ment of the Constitution. Under Sec. 192 
of the Government of India Act, 1985 a 
specific declaration of the Governor was re- 
quired to apply any legislation to the areas 
in question. The Land Customs Act, 1924 
had not been so applied to the Santhal Par- 
ganas. Under Article 372 (1) of. the Con- 


‘stitution. subject’ to the other provisions of 


the Constitution all the laws in force in the 
tetritory of India shall continue to be so in 
Tt was held that laws which were- 
a laws in territories other than the ex- 
cluded and partially excluded areas would 
not be existing laws in relation to excluded 
or partially excluded areas. The Land Cus- 
toms Act, 1924 could not therefore apply 
to-the Santhal Parganas as an existing Lie 
An existing law in that case was equated with 
the law in force. A Jaw: which was not in 
orce or in operation in a particular area 
was not an existing law in that area. It is 
clear that it is the force or the bindin 

nature of- the. law which was equated wi 

its existence. In-this view so far as the 
courts are concerned they would not regard ` 
such a law to be existing in’ such an area. - 
a law were to be made applicable to such 
an area then it would come into force in 
that area and would be an existing law 
there. But when a law is not in force in 
a certain area it may still be a law on the 
statute book and thus in existence for the 
purpose of parliamentary legislation: This is 
why in Sadasib Prakash Brahmchari y. State 
of Orissa, (1956) SCR 48 = (AIR 1956 SC 
1952 which 


been brought into force by the necessary 
notification could be ae ded by subsequent 
State legislation even though on the date 
of the amendment it was not a law in: force. 
For the purpose of the courts a law which 
had not been brought into force is no law 


‘at all and it does not exist. But for the 


purpose of Parliament such a law is on the 
statute book and therefore -not only existed 
but is capable of being amended. 


1971 

£7. It is the same distinction between. 
the purposes of the Court and the purposes 
of the legislature which underlies -somè other 
decisions of the Supreme Court. Section 22 
of the Madras Sales Tax Act which was a 
post-Constitution addition by way of adapta- 
tion made after the commencement of the 
Constitution was unconstitutional due to in- 
consistency with. Article 286 of the Consti- 
tution. But a subsequent legislation which 
rae the said inconsistency validated it, 
1958 SCR 1422 = (AIR 1958 SC 468). The 
Legislature therefore regarded the said un- 
constitutional provision as bein 
on the statute ‘book which could be validated 
by subsequent legislation. In State of My- 
_ sore v. D. Achiah Chetty, AIR 1969 SC 477, 
the Mysore Land Acquisition Act which con- 
tained a shorter procedure for the acquisi- 
tion’ of land was held to be discriminatory 
inasmuch as an alternative procedure more 


favourable to the land-owner was available. illustrate 


under the City of Bangalore Improvement 
Act, Section 52 of which purported to over- 
ride any other repugnant State legislation. 
The State Legislature however ed the 
Bangalore Acquisition .of Land Welidation) 
Act, 1962 which substituted a single law 
for the acquisition of land under the Mysore 
Land Acquisition. Act- by removing the City 
of Bangalore Improvement Act out of the 
way. ‘The argument that-an acquisition of 
land contrary to Article 14 of the Constitu- 
tion cannot ever be validated and that the 
validating Act was ineffective for that rea- 
son, was repelled by the learned Chief Justice 
of India in the following words:—  . 


“This argument leads to the logical- con- 
clusion that a discrimination arising from 


selection of one law for action rather than. 


the other, when two procedures are available, 
can never be righted by removing retrospec- 
tively one of the competing laws from the 
field. This is. a wrong assumption. In -Piara 
Dusadh v. King Emperor, 1944 FCR @1 =. 
ie 1944 FC 1) trials before special judges 
not sessions Judges under ‘the C 
minal Procedure) were deemed to be trials 
ore Sessions Judges in accordance with 
the Code and the Federal Court upheld the 
constitutionality of the ordinance 


this fiction was- created. "The supremacy of 


the Legislature in India, within the consti- 


tutional limits of their jurisdiction is -as* com- 
plete as that of the British Parliament. 
two sprees exist and one is followed 
and the other discarded thére may in a-given 
case be found discrimination. - But-the legis- 
lature has still the competence to put out 
of action retrospectively one of the proce- 
dures leaving one procedure only available, 
namely, the one followed and thus to make 
disappear the discrimination. ig way a 
Validating Act. can get over discrimination. 
Where, however, the legislative competence 
iz not available, the discrimination must re- 
main for ever since the discrimination can 


P. V. Sundararamier v. State of A. P., 


in existence. 


` the inconsistencies ` 


ode of Cri- 


which ° 


If 
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only be removed by a legislature havin 
power to create a single procedure out o 
two-and not by a legislature which has not 
that power.” ` a gai 
_ + 28. There ‘is . thus a ae canes ie 
tween express repeal of a statute made 
legislation and an implied repeal of a statute 
brought to light by a judicial decision.. An 
expressly repealed. statute is truly non-exis- 
tent as it has gone out of the statute book. 
The Courts would .of course ignore it in 
deciding the rights of the parties but even 
the ee would have to ignore it in 
undertaking further legislation. On the other 
hand, a statute declared unconstitutional due 
- to its inconsistency with the Constitution only 
losés its binding force in litigation between 
ae porte and is non-existent like an im- 
pliedly repealed ‘statute only in deciding the 
rights of parties. But it very much exists 
on the statute book and may be either 
ed or amended by the Legislature. To 
the difference between the two 
further,.it may be pointed out that the repeal 
of a statute revives under the common law 
a statute which has been repealed previously 
by the statute which is now repealed. Sich 
a revival is however prevented by Section 6 
of the General Clauses Act, But the implied 


repeal of a statute does not revive any sta- 
tute which has been previously ed bya 
statute so impliedly repealed. For, the im- 


plied repeal is not a legislative repeal at all. 
It results only from- judicial construction. 
Therefore, an impliedly repealed statute is it- 
self revived in ways in which an expressly 
repealed statute cannot revive. ‘For instance, 
a reversal of the judicial construction which 
had resulted in repeal by implication would 
revive the impliedly repealed statute. Similar- 
ly an amendment of either the Constitution 
or the impliedly ed statute removin 

etween the two woul 

also revive the impliedly repealed statute. 
No such. revival is possible of a statute which 
has been expressly repealed. An express 
repeal of .a. statute is like a termination of 
its existence which is final. On the other- 
hand, an‘ implied repeal is like a pension 
of its . existence with the result that the 
statute revives after the suspension ends. 


29. .There are thus only two kinds of 
repeal of a statute... Hither a statute is ex- 
mesay repealed and is dead for ever or it- 
is impliedly repealed or declared unconstitu- 
tional and is in a state of suspension. In 
the latter state it is ineffectual and void but | 
is not dead inasmuch as-it exists on the 


` statute book. There is no such thing as a 


statute which is on the statute book and 
ig yet non-existent on the statute book for 
the- purpose of furher legislation. The mon- 


- existence of a void statute is only a figure of 


speech.. -It is only because such a statute 

is Incapable of supporting any rights or lia- 
bilities that it is regarded as imeffec i 
nugatory or without binding force. But such 
‘a statute very much exists and is -capable 
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of being repealed or amended. It is in no 
sense non-existent for the purpose of further 
legislation. 

80. The conclusion on the first ect 
of the guston is that a statute which is 
void within the meaning of Article 18 (2) 
of the Constitution is “ineffectual, nugatory 
and without legal force or binding effect 
and the courts will not enforce it in decid- 
ing on the rights of the parties. But such 
a statute very much exists on the statute 
-book and Parliament is bound to take notice 
of it for further legislation to repeal or 
amend it. 


81. The second aspect of the question 
_ is whether a void statute cannot be amend- 
ed but must be re-enacted. Let us try to 
examine the basis of this contention. Its ori- 
gin may be traced in the following state- 
ment of Prof. Willoughby in Vol. 1 of his 
book (cited above) in paragraph 7 at page 11 
which is as follows:— 

“Effect of Subsequent Grant of Legisla- 
tive Power. l 


The validity of a statute is to be tested 
by the constitutional power of a legislature 
at the time of its enactment by that legisla- 
ture and, if thus tested, it is beyond the 
legislative power, it is not rendered valid, 
without re-enactment, if later, by constitu- 
tional amendment, the necessary legislative 
power is granted. “An after-acquired power 
cannot, ex proprio vigore, validate a statute 
void when enacted’.” 

82. It is to be noted that only the last 
sentence “An after-acquired power cannot, 
ex proprio vigore, validate a statute void 
when enacted” is based on the decision of 
the United States Supreme Court in New- 
berry v. United States, (1921) 256 US 282. 
The said decision was relied upon in Deep 
Chand’s case, 1959 Supp (2) SC = (AIR 
1959 SC 648) for the pee ae that a sub- 
sequent amendment of the Constitution did 
not revive a void statute. At page 24 of 
the report (1959) Supp (2) SCR 7 = (At p. 
657 of AIR SC) of Deep Chand’s case, 
however, the whole of the passage from 
Willoughby is re-produced and contrasted 
with. a subsequent passage from the same 
author with the following comment:— 

“For the former proposition, the decision 
in (1921) 256 US 282 and for the latter 
proposition the decision in (1891) 140 US 
545 are cited”, 


83. With the test respect it may be 
ointed out that the. decision in (1921) 256 
S 282 was not at all concerned with the 
uestion whether a void statute is not ren- 
ered valid without re-enactment. 


34.. What then is the source or authori 
for such a statement of law by Prot. 
Willoughby? It is important to know this, 
for, the following statement by Prof. Cooley 
in Volume I page 384 of his work on Con- 
stitutional Limitations was approved by 


in Saghir Ahmad v. State of 


Mukherjee, a 
U.: P; {i95 1 SCR 707 at p. 728 = (AR 


ALR 


1954 SC 728 at p. 739) “(A) statute void 
for unconstitutionality is dead and cannot be 
vitalised by a subsequent amendment of the 
Constitution removing the Constitutional ob- 
jection but must be re-enacted.” 


Since no decisions are cited by these learn- 
ed authors in port of these views, the 
explanation for bse views appears to be 
twofold. Firstly, all that ey mean is 
that there is no’ automatic revival of a void 
statute by a subsequent constitutional 
amendment, When they say a void statute 
would have to be re-enacted if it is to be 
revived, they only mean that the Legis- 
lature to expressly indicate its inten- 
tion to revive the void statute. The inten- 
tion of the Legislature may be expressed in 
a manner appropriate to the action. H 
only a part of the statute is void, 
then the Legislature may only amend it, 
but if numerous amendments are involved, 
Legislature may think of re-enacting the 
whole statute. The word “re-enact” there- 
fore is only an omnibus expression to mean 
the a eae legislative action, Alter- 
natively, the explanation seems to be that 
in the Constitutions of certain States in the 


United States there is an express provision 
that a statute must not be amended merely 
by referring to its title but must be re- 


enacted as a whole with the new portion 
incorporated in it. There were good rea- 
sons for making. such provisions in some o 
the State Constitutions. A statute original- 
ly enacted would be found in the statute 
book of that year or of that period, Subse- 
quently statutes which amended that ori- 
et statute would be found in the statute 

oks of the years in which. the statute 
was amended. Publication of revised 
statute books incorporating the amendments 


‘in the original statute and reproducing the 


statute In its amended form took time. 
Before the publication of the amended 
statute it was difficult to know if the origi-. 
nal statute has been amended and if so 
where the amendment could be found. Even 
in India we experience such a difficulty. This 
was why certain State Constitutions in the 
United States made it compulsory that at each 
amendment the whole statute should be re- 
enacted, For instance, such a provision is 
contained in Article IV, section 24 of the 
Constitution of the State of California. In 
the absence of a constitutional provision of 
this character, however, as pointed out by 
the Supreme Court of California in Fletcher 
v. Prather, (1894) 102 Cali 413 = 86 
Pacific 658, “a section of a statute might be 
and often was amended in one or more of 
four ways: 1. By striking out certain 
words; 2. By © striking out certain 
words and inserting: others; 3. By inserting 
certain words; and 4. By adding other 


provisions”. 
85. In “Sutherland on Statutes and 
Statutory Construction” 8rd Edition 


a 


Horack in Vol I, paragraphs 1903 


L971 

eee pages 328 to 337, this difference is 
clearly - brought out. On the one hand isa 
statute which is expressly repealed. 
In paragraph 1908, it is poin out 
that such a statute cannot be amend- 


ed for the simple reason that it is not 
on the statute book at all. In the same 
class are unconstitutional statutes in those 
States in which a mere amendment with- 
out re-enactment. is forbidden by the State 
constitution, The courts in these States 
have regarded an unconstitutional statute as 
legally non-existent which cannot be given 

ect to by an attempt to amend it. For, 
“in these States to validate an unconstitu- 
tional. Act by amendment, the whole Act as 
amended must be re-enacted (end of page 


86. On the other hand are those States 
in which an amendment without re-enact- 
ment is allowed by the State constitutions. 
The legal position in these cases is lucidly 
stated by Sutherland at pages 385 to 837 as 
follows: i 


“Probably a majority of the courts have 


rejected the theory that an unconstitutional 
Act has no existence, at least for the pur- 
pose of amendment, The unconstitutional 
Act physically exists in the official statutes 
of the State and is there available for 
reference, and as it is only unenforceable 
the purported amendment is given effect. If 
the law as amended is constitutional, it will 
be enforced. 
intelligible and complete on its subject al- 
thousk that is obviously desirable. 


87. This escape from the legal fiction 
that an unconstitutional Act does not exist 
is sound, That fiction serves only as a too 
convenient method of stating at an un- 
constitutional Act gives no right or imposes 
no duties. This conclusion should not be 
used to determine: an issue which was not 
considered in formulating the fiction. The 
intent of the legislature in amending an un- 
constitutional Act is just as easily ascertain- 
ed as it is when it amends a valid Act. 
Amendment offers a convenient method of 
curing a.defect in an unconstitutional Act.” 
The advantage of an Amendment without 


re-enactment is that it. pinpoints at- 
tention only to the amended portion.of the 
Act to enable the reader to know what is 


new. the new is mixed with the old as 
in a re-enactment, then it is diffcult to know 
why and what is the change brought about 
by the amendment. i 


88. In India there is absolutely’ no pro- 
hibition on the amendment of a statute and 
there is no law which requires that the whole 
statute must ‘be re-enacted at the time of the 
amendment. Consequently the amendment 
of an unconstitutional statute without its re- 
enactment is legal in India.” The preamble 
of the Amending Act of 1968 refers to the 
long title of the Principal Act, This is suf- 
. cient to identify the statute which is being 


The amendment need’ not be 
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amended. After its identification the Amend- 
ing Act has merely to be-read side by side 
with the Principal Act and the meaning of 
the whole Act, as amended, becomes clear. 
For, the effect of the amendment is that the 
very words of the Amending Act are written 
into the body of the Principal Act and the 
me Act is the one which so stands amend- 


In Allison v. Corker, Supreme Court of 


New Jersey, (1902) 67 NLJ 596 = 52 
A. 362 = 60-LRA 564, it was observed as 
follows:— 


“The argument is that an unconstitutional 
statute is a nullity. Granting this, it does not 
follow that it may not be imported into valid 
legislation by appropriate reference. It is en- 
tirely within the’ legislative power to give 
effect to documents without their full recital 
EEA The matter is one purely of iden- 
tification. Surely nothing can more 
definite than a reference to a document that 
Promna. as 

t 


prepared to go farther, hold 
that an unconstitutional statute is neverthe- 
less a statute; that is, a legislative act. Such 
a statute is commonly spoken of as void. I 
should prefer to call it unenforceable, be- 
cause in conflict with a paramount law. 
properly to be called void, it is only so with 
reference to claims based upon it. Neither 
of the three departments to which the cons- 
titution has committed government by the 
people, can encroach upon the domain of 
another. The function of the judicial depart- 
ment with respect to legislation deemed un- 
constitutional is not exercised in rem, but 
always in personam. The Supreme Court 
cannot set aside a statute as it can a munici- 
al ordinance. It simply ignores statutes 
eemed unconstitutional, For many pur- 
set an unconstitutional statute may in- 
uence judicial judgment where, for ex- 
ample, under colour of it private or public 
action has been taken, An unconstitutional 
statute is not merely a blank paper. The 
solemn act of the legislature is a fact to be 
reckoned with. Nowhere has power been 
vested to expunge it or remove it from its 
proper place among statutes.” ` 


39. The, view that an unconstitutional 
statute cannot be amended but must be re- 
enacted has thus no principle or authority 
to support it. It is further upon a 
misconception. A statute is regarded as a 
sentient being. A void statute is regarded 
as a dead statute, What was merely a 
figure of speech is taken to be a reality. A 
void statute which is only unenforceable is 
a ae to be dead and therefore gone out 
of the statute book. It is this misconcep- 
tion which has given rise to the view that 
a statute which does not exist at all cannot 
be amended as there is nothing to amend. 
For, the statute is very much availablo on 
the statute book for amendment by the 
legislature. 


12 Delhi [Prs. 40-45] P. L. Mehra v. D. R. Khanna (FB) (Deshpande J.) 


40. Further, the same argument which 
concedes that a void statute can be re-enact- 
ed must concede that it can be amended. 
What is re-enactment? As in Section 24 of 
the General Clauses Act, re-enactment is 
preceded by the of a statute, the 
substance of which is enacted again. This 
is why it is called “re-enactment”.. : 

41. The second contention of the peti- 
tioners therefore concedes that the Legisla- 
ture has the power to repeal a void Act. If 
‘the Legislature can repeal a void Act and 
it can make a new Act then it must follow 
that it can amend a void Act, For, the 
power to amend is either a power to enact 
or a power to . There can be no 
amendment which .either does not repeala 
part of the existing statute or does not add 
to it. Basically, it is the power to enact a 
statute which is possessed by _ the Terna 
ture, A repeal or an amendment is nothing 
different from enactment. The possession 
of the power to enact a new Act and to 
repeal a void Act therefore gives the Legis- 
lature the power -to amend a void Act. 

42. In Prithvi Cotton Mills Ltd. v. 
Broach Borough Municipality, AIR 1970 SC 
192, the learned Chief Justice of India has 
made certain general observations regarding 
validation of statutes, In paragraph 4, his 
Lordship observed as follows: 

“When a legislature sets out to validatea 
tax declared by a Court to be Pac col- 
lected under ineffective or an invalid law, 
the cause for ineffectiveness or invalidity 
must be removed before validation can be 
said to take place effectively.” 

The amendment of a void statute which 
‘removes the cause of its unconstitutionality 
is therefore the proper course for the Legis- 
lature to adopt in dealing with an uncon- 
stitutional statute. It is not only permissible 
but is also desirable. As er observe 
by the learned Chief Justice of India, there 
are only two conditions to be observed in 
making such an amendment. ` Firstly the 


Legislature must be competent to enact the- 


amending Act. Secondly the result of the 
amendment must make the statute consti- 
tutional. Both these conditions were. satis- 
ied by the Amending Act of 1968, It must 
- therefore be held to have-cured the Prin- 
cipal Act of its: vice of discrimination and 
made it valid. l 

43. The petitioners strongly relied upon 
the decision of 3:2 majority of the Consti- 
tution Bench of the Supreme Court in B. 
Shama Rao v. Union Territory of Pondi- 
cherry, (1967) 2 SCR 650 = (AIR 1967 SC 
1480), holding the Pondiche General 
Sales Tax Act, 1965 to be void and still- 
born because the Pondicherry Legislature 
abdicated its legislative function. Though 
the unconstitutionality did not arise under 
Article 13 (2) of the Constitution, the deci- 
sions in Deep Chand and Mahendra Lal Jaini 
cases (1959 Supp (2) SCR 8 = -AIR 1959 
SC.648; 1963 Supp (1) SCR 912 = AIR 


1963 SC 1019, tively) were referred 
to at page 661 of the report (SCR) = {fat p. 
1488 of AIR) to -show that 6 was 






and 
ae amending Act could, therefore, have no 


cacy, 


44, With great 
the decision in S 


Court which had held the Pondich 
General Sales Tax Act, 1965 to be vald, 
The. effect of the decision of the Supreme 
Court is different from the effect of a |deci- 
sion of a High Court. Articles 141 and 
144 of the Constitution: make the Supreme 
Court decision Panag on all co in 
ia and require all the civil and judicial 
authorities in India to act‘in aid of the 
same. The effect is that the Supreme 
Court decision becomes a judge-madel law 
of general application throughout India. In 
that respect it can be put against the statute 
which is declared void by it and such a 
statute ceases to have any enfor ility 
anywhere in the country, `- 







` 


45. On the contrary, the decision lof a 
High Court is primarily one between| the 
pona Secondly it is a precedent, whith is 
inding on the courts subordinate to the 
said High Court. It is not a binding prece- 
dent outside the territorial limits of the! said 
High Court. Further, such a decision| can 
be reversed by a larger Bench of the same 
High Court or by the Supreme Court. |'The 
very basis of the authority of a precedent is 
the principle of stare decisis, ‘This princi- 
ple can be invoked only when the precedent. 
a finality and a universal application. In 
both these respects the decision of a High 
Court is found wanting. Such a decision 
cannot therefore result in making the statute 
declared void by it to be unenforceable eve 
where in India. It often happens that dif. 
ferent High Courts take different -views 
regarding the constitutionality of a statute. 
The Principal Act itself was held to be valid 
by the Special Bench of Calcutta High 
Court in Standard Literature Co. v. Union 
of India, AIR 1968 Cal. 1. Later the © 
High Court reversed the decision land : 
declared S. 5 of the Principal Act to be yoid 
in AIR 1968 Cal 560 ). This’ illustuates - 
the difficulty of regarding the decision of a 
High Court as invalidating a statute of all- 
India application. In respect of a Hi 
Court decision therefore the usual rule | ap- 


| 


1971 - - 


plies that the statute continues“to be law 
in the See Sete such a High Court 
decision may followed as a precedent in 
other cases within the jurisdiction of the 
said High Court. 


46. Secondly. the uriconstitutionality of 


the Pondicherry General Sales Tax Act, 1965 
was not by reason of it being contrary to 
any provision of-Part ILL of the Constitution. 
Therefore Article 13 of the Constitution was 
not attracted at all. Consequently it is not 


a decision as to the. nature of unconstitu-- 


tionality under Article 13 (2) of the Con- 
stitution. For the same reason: it does not 
decide whether an Act void under Art. 18 
(2) can be validated- by an amendment or 
not, 


case, (1967) 2 SCR 650 = (AIR 19867 SC 
1480) was further explained and distin- 
guished in Devi Das v. State of Punjab 
(1967) 8 SCR 557 = (AIR 1967 SC 1895) 
by the same Constitution Bench, this time 
unanimously, Law grows from precedent 
to precedent. Just as a later statute 
impliedly repeals an earlier one to the ex- 
tent of the repugnancy between the two, a 
later precedent modifies an earlier. one 

developing the Law. In Sham Rao’s case, 
(1967) 2 SCR 650 = (AIR 1967 SC 1480) 
the . contention of Shri S. T. Desai, . for 
the petitioner at page 661-G na _SCR) 
= . (at p. 1488 of AIR) was t the 


Principal Act being- void, the Amendment. 
This was a- 
supported .by any. -> 


Act could not resuscitate it: 
novel contention not 
previous authority. The learned - counsel 
relied on the decisions in Deep Chand 1959 
Supp (2) SCR 8 = (AIR 1959 SC 648) and 

ahendra: Lal Jaini 1963 Supp (1) SCR 912 
= (AIR 1963-SC 1019) cases. But none of 
them had decided that a void Act could: not 
be revived b 


itself. Secondly, learned counsel’s argument 


was self-contradictory inasmuch as he had . 


bracketed the decision in Deep Chand’s case, 
1959 Supp (2) SCR'8 = (AIR 1959 SC 648), 
with the decision in Mahendra Lal Jainis 
case, 1963 Supp (1) SCR 912 = (AIR 1963 
SC 1019). Actually, . as shown above, the 
decision in Mahendra Lal Jaini’s case, 1963 
Supp (1) SCR 912 = (AIR 1963 SC 1019) was 
contrary to the decision in Deep Chand’s case, 
1959 Supp (2) SCR 8 = (AIR 1959 SC 648), 
in holding that there was no distinction: be- 
tween Articles 18 (1) and 13. (2) as to the 
meaning of the word “void” though in Deep 
Chand’s case, 1959 Supp (2) SCR 8 = (AIR 
1959 SC 648), a sharp distinction in this 
respect was drawn between the two clauses 
of Article 18. At page 662 (of SCR) = (at 
. 148 of AIR) -of the majority judgmient in 
ham Rao’s case (1967) 2 SCR 650 = (AIR 
1967 SC 1480), it was stated that an amend- 
ment could -be made only: of a valid Act 


which was still on the statute book. With . 


great respect, their Lordships” attention does 


not seem to have been invited to the fact 


Thirdly the decision in Sham Rao’s. ` 


an amendment of the said Act ` 


‘be sufficient to - bring out thi 
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that even-a void Act could continue to be 
on the. statute book and this position was 
established by the meaning given to the 
expression . “void” the Supreme Court im 
Mahendra Lal Jainis ‘case, 1963 Supp (1) 
SCR 912 = (AIR 1963 SC'1019). It was fur- 
ther held that only an independent Act 


-could revive the void Act and that the 


Amending Act was not an ind 
In the minority judgment, owever, the 
decisions in Deep Chand’s 1959 Supp (2) 
SCR 8 = (AIR 1959 SC 648) and Mahen- 
dra Lal Jaini’s 1968 Supp (1) SCR 912 = 
(AIR 1963 SC 1019). cases were distinguish- 
ed as being under Article 


endent Act. 


oe the Constitution which prohibits 
the su 

irmity. The 
' cured: the defect 
: e whole of which 
was not void. It is the same Constitution 
Bench which- was so divided that came to 
hear- Devi Das’s -case, (1967) 3 SCR 557 = 
(AIR 1967 SC 1895), . 


48. The majority of the Court in Sham 
Rao’s case, (1967) 2 SCR 650 = (AIR 1967 
SC 1480) had approved of an extreme con- 
tention that void law could not be amended 
at all though as respectfully pointed above, 
this proposition was not supported by any 

ous authority. In effect, this was new 
ie established by Sham Rao’s case, (1967) 
2 SCR 650 = (AIR 1967 SC 1480). A 
rigid: adherence. to the new legal position . 


`.could unsettle the division of functions 
tween the Legislature and 


the Courts en- . 
shrined in the Constitution. For, when- 
ever only a comparatively small part of a 
statute was open- to a Constitutional objec- 
tion, the legislative practice was to amend 
the Act ‘to remove this Such 
amendment was concerned only with the 
unconstitutional portion of the Act. The 
rest of the. Act was not re-enacted inasmuch 
as it was free from any defect. -One recent, 
instance of such legislative practice. would 
oint. In 
Union of India v. Kamala Bai, (1968) 1 SCR- 
463 = (AIR.1968 SC 877) the Supreme 


Court held that .section 8 (3) (b) of the 


Requisitioning and 
ble Property aos 
ultra vires -Artic 


Acquisition of Immova- 
1952 to be void as being. 
e 31 (2) of the Constitu- 


- tion, - The whole purpose of the Act was 


` to requisition and acquire 
public purpose, According to Article 31 -(2) 


property for a 


of the Constitution, 


no stich acquisiti 
could be made . nan oe 


except on payment of 


- compensation which had to be a just -equiva- 


lent prior to the Fourth Amendment of the 
Constitution. The. provision in Section 8 
(3) (b) of thé impugned Act was therefore 
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of crucial importance. Once it was struck 
down, the rest of the Act could not stand 
inasmuch as no property could be acquired 
without payment of adequate ee aan 
ae the whole of the Act was thus void, 
the Legislature could see that the Consti- 
tutional objection was confined to Section 8 
(8) (b) of the Act. Act No. 81 of 1968, 
namely, the. Requisitioning and Acquisition 
of Immovable Property Amendment Act, 
1968, therefore, merely amended that por- 
tion of the Act without re-enacting the 
whole of the Act., No one has thought it 
fit to challenge the Amending Act on the 
ground that it could not amend the void Act, 


49. It is in this background that the Con- 
stitution Bench.seems to have re-considered 
the extreme’ position taken up in Sham Rao’s 
case (1967) 2 SCR 650 = (AIR 1967 SC 
1480), when it heard argument in Devi Das’s 
case’ (1967) 3 SCR 557 = (AIR 1967 SC 
1895). Section 5 of the East jab General 
Sales Tax Act, 1948 was held to be voi 
but the rest of the Act was held to be vali 
and could survive even after Section 5 was 
declared void, Section 5 was amended by 
the East Punjab General Sales Tax oon 
Amendment) Act, 1952 by the following 
words:— aa 

“In sub-section. S of Section 5 of the 
East Punjab General Sales Tax Act, 1948, 
after the word “rates”, the following words 
shall be inserted and shall be deemed always 
to have been so inserted, namely, ‘not 
exceeding two pice in a rupee.” 
It was contended that even if the whole 
Act was not still-bom, section 5 was non 
est. The Amending Act did not insert a 
new section 5 but purported to amend the 
earlier section 5 which was not in existence. 
This contention was . apparently based on 
‘the decision in Rao’s case, (1967) 2 
SCR 650 = (AIR 1967 SC 1480). But this 
contention was repelled in the following 
words: or 

“No doubt in terms the section inserts the 
words “not exceeding two pice in a rupee” 
in section 5. If section 5 is inserted in the 
Act by: the-Amending Act with the said 
words added, there cannot possibly be any 
objection, for that would be an amendment 

* of an'existing Act. But in su ce the 
amendment -brings about the same effect. 
The words “s be deemed always to have 
been so inserted” indicate that in substance 
section 5, as amended, is inserted in the 
Act with retrospective effect”. ` 
Had the decision in Sham Rao’s case, (1967) 
2 SCR 650 = (AIR 1967 SC 1480) been 
followed without ice ication, the amend- 
ment of section 5 of the East Punjab Gene- 
ral Sales Tax Act, 1948 would have been 
insufficient: inasmuch as the whole of sec- 
tion 5 was not re-enacted by it. The very 
fact that an amendment of a void section’ was 
held to bring about the same effect as- re- 
enactment shows how the previous. decision 
was modified, This may be the reason why 


-ton in a void Act would be necessaril 


of a pan must be true of the whole. 


' of VII Schedule to the -Constitution 


I. R, 


the learned two Judges who had dissented 
from the majority decision in Sham Rao’s. 
case, (1967) 2 SCR 650 = (AIR 1967 SC 
1480) were in agreement with the other 
learned Judges in Devi Das’s case, (1 3 
SCR 557 = (AIR 1967 SC 1895). it is 
true that Subba Rao, C. J., used the follow- 
ing words in justifying the amendment, name- 
ly, “if Section 5 is inserted in the Act 
the Amending Act with the said words add 
there cannot possibly be any objection, for 
that would be an amendment of an existin 
Act”, This apparently meant that the amend- 
ment of a asp POTRA in an existing Act was . 
unobjectionable. It cannot be inferred there- 
from, however, that an amendment of a pa 
OD-.~ 
jectionable. 


| 50. The invalidity. of Section 5 off the 
East Punjab General Sales Tax Act, 1948) was 
due to the same reason as was present in 
Sham Rao’s case, (1967) 2 SCR 650 = {AIR 
1967 SC 1480), namely, the excessive dele- 
gation of legislative power amounting to a 
surrender of its function by the wit ature. 
The decision ‘In Devi Das’s case, (1967) 8 
SCR 557 = (AIR 1967 SC 1895) establishes 
the proposition that a void section of a|sta- 
tute can be validated by a mere amendment 
which is not re-enactment of the void |seo- 
tion. If this principle applies to a seation 
of -the void. statute, there is no reason or 
principle why it should not apply to a ista- 
tute which is void as a whole, What is true 
or, 
a void statute, no less than a void section, 
exists on the statute book for the purpose of 
amendment. 


51. Lastly in M cipal Committee, Am 
ritsar v. State of Punjab, pared 8 SCR 447 
= (ATR 1969 SC 1100), the Supreme Ca 
at last seems to have abandoned the | ex- 
treme view adopted by the majority in S} 
Rao’s case, (1967) 2 SCR 650 = TAIR 1 
SC 1480) and reverted to the generally 
cepted previous position that’a void Act 









be amended and need not be re-enact I: 
begin with the head-note: “In the State of 
Punjab local authorities and individual 
owners of land were holding cattle fairs. 
‘The Punjab Cattle Fairs (Régulation) Act, 
1967, was passed by the State Legisla 


exercise of powers under Entry 28 of 


d 
ing a monopoly in the State to hold 
fairs and prohibiting. all local authorities and 
individuals from holding caftle fairs at ‘any 
place in the State’. There was no definition 
of the expression ‘cattle fair’ in the Act. The 
validity of the Act was challenged on. the 

und ‘that the provisions of the Act 
vague and ambiguous’, and the High Co 
in Mohinder Singh v. State of Punjab, AIR 
1968 Punj 391, accepted.the contention. 
State Legislature thereupon by Amendmeént 
Act 18 of. 1968 introduced Section 2 (bby 
defining the expression ‘cattle fair’ to m 
a gathering of more. than 25 persons for 
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purpose of ae sale or purchase of cat- 
tle’. Fair Officers were appointed under Sec- 
tion 4 (1) of the Act and under Section 4 (2) 
they declared certain areas as fair areas. 
Some of the areas so declared belonged to a 
Municipal Committee in the State. The 
Municipal Committee, a lessee from the 
Municipal Committee and some residents in 
the State challenged the Act in the Supreme 
Court, inter alia, on the following ground: 
“Since the Act was struck down in Mohin- 
der Singh Sawhney’s case, AIR 1968 Punj 
391, the Act ceased to have any existence in 
law and could not therefore be amended”. 


52. The Court, however, repelled the 
contention by the ee two observations 
at pages 452 and 454 (of SCR) = (at pp. 
1108 and 1104 of ATR):— l 

“We are unable to wade the argument 
that since the High Court of Punjab by their 
judgment in Mohinder Singh Sawhney’s case, 
AIR 1968 Punj 891 struck down the Act, Act 
6 of 1968 had ceased to have any existence 
in law. ...... The effect of that decision 
was only that the Act was in law. non-exis- 
tent, so long as there was no definition of 


the expression “cattle fair” in the Act. That 
defect has been remedied by the Punjab Act 
18 of 1968”. 

These two observations fully support the dist- 
inction made by me above (at page 20) be- 
tween the two different aspects of the nature 
of a void statute, On the one hand, such a sta- 
tute does not cease to exist in law as a result 
of the Court decision declaring it void inas- 
much as it continues to be on the statute 
book and is available for legislative action 


including its amendment. On the other hand, © 


such a statute becomes non-existent in law 
in the sense that it becomes unenforceable by 
the Courts unless and until it is validated 
by an amendment after which it becomes 


enforceable again. 


53. Their Lordships then recalled the fol- . 


lowing words of Kania, C. J. 

ere. it is only in express constitutional 
provisions limiting legislative power and con- 
trolling the temporary will of a majority by 
a permanent and ount law settled by 
the deliberate wisdom of the nation that one 
can find a safe and solid ground for the au- 
thority of Courts of Justice to declare void 
any legislative enactment”. 

54. At page 453 (of SCR) = (at p. 1108 
of AIR), their Lordships sounded a salutary 
warning that 

“the rule that an Act of a competent legis- 
lature may be “struck down” by the Courts 
on the ground of vagueness is alien to our 
Constitutional system, The Legislature of 
the State of Punjab was competent. to enact 
eee in respect of “fairs” vide: Entry 28 
of List II of the Seventh Schedule to the 
Constitution. A law may be declared invalid 
by the superior Courts in India if the Legis- 
lature has no power to enact the law or that 
the law violates any of the fimdamental 
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rights guaranteed in Part III of the Consti- 
tution or is inconsistent with any Constitu- 
tional provision, but not on the ground 

it is vague”. 

55. What is said by their Lordships above 
ought to remind us again that this Court has 
no power to declare that the Amending Act 
of 1968 is either void or ineffective in achiev- 
ing its purpose. The Legislature was com- 
petent to enact it and clearly expressed its 
intention therein to insert the amendment in 
the Principal Act with a view to remove the 
vice of discrimination from: the Principal Act. 
Just as the Legislature could read the Princi- 
oy Act along with the Amending Act and 

y putting the two Torob remove the de- ` 
fect of unconstitutionality from the amended 


_ Act, the Courts also can construe the Amend- 


ing Act in the same way. So construed, the 
Amending Act would be seen to achieve its 
purpose of curing the unconstitutionality of 
the Principal Act. There is no ground known 
to the Constitution which warrants this Court 
in holding that the Amending Act is either 
void or inefficacious. 

-56. Learned Counsel for the petitioners 
urged that the amendment of Section 5 of 
the Punjab General Sales Tax Act in Devi 
Das’s case, (1967) 3 SCR 557 = (AIR 1967 
SC 1895) was retrospective and this had the 
effect of overruling the judicial decision 
which had invalidated Section 5. The judi- 
cial decision had the effect of holding that 


- Section 5 was void ab initio from the incep- 


tion. Therefore a validation of Section 5 had 
to be given effect to retrospectively from the 
time of its enactment if the effect of the 
judicial decision is to be wiped out. In the 
present case, it is argued, the amendment of 


.1968 is only prospective and it would not 


have the effect of wiping out our holding in 
the present case that the whole of the Prin- 
ci ae was void ab initio from 1958 on- 
wards. 


57. An amendment may be either pros- 
ective or retrospective. The only dif- 
erence between the two is that a ret- 

rospective amendment is made applicable by 
a fiction to past transactions while a prospec- 
tive amendment applies only to future trans- 
actions. If the Legislature does not intend , 
to validate the past transactions, it need not 
make the amendment retrospectively. Even 
when the past transactions are to be Moran 
the retrospective amendment is not intend 

to wipe out the judicial decision holding the 
statute unconstitutional. In fact, as pointed 
out by the Supreme Court in Mahal Chand 
Sethia v. State of West Bengal, (1969) 2 
SCWR 500 at pp. 504-505. “It (Legislature) 
cannot ‘declare any decision of a Court of 
law to be void or of no effect. It can how- 
ever pass-an Amending Act to remedy the 
defect pointed out by a Court of law or on 
coming to know of it aliunde. An amending 
Act simpliciter will cure the defect in the 
statute only prospectively”, In Janapada 
Sabha Chbhindwara v. Central Provinces Syn- 
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dicate Ltd., (1970) 1 SCC 509 = (AIR 1971 
SC 57), the Amending Act merely tried to 
ov e a previous decision of the Court 
holding the Principal Act to be void. The 
Court did not ress the opinion that the 
Principal Act could not be amended but on 
the other hand observed as follows:—  . 
- “The nature of the amendment made in 

Act 4 of 1920 has not been indicated. Nor 
is there anything which enacts that the noti- 
fication issued without the sanction of the 
_ State Government must be deemed to have 


issued. validly wunder, Section 51(2) 
Local 


Govern-- 


without the sanction of the ern 
. ment. On the words used in the Act, it is 


plain that the Legislature attempted to over- - 
is Court. 


rule or set aside the decision of this C 

That in our judgment, is not open to the 
Legislature to do under ’ our constitutional 
scheme. It is opan to the Legislature within 
certain limits to amend the provisions of.-an 
Act retrospectively and ` to declare that the 
law shall be deemed to have been, but it 
is not open to the Legislature to say that a 
‘judgment of a Court properly constituted and 
rendered in exercise of its powérs in a matter 
brought before it; shall be deemed to be in- 
effective and the interpretation of the law 


shall be otherwise than as declared by the ` be 
- Court”. ° i 


See also Municipal ration of the City 
of Ahmedabad v. New Shorock Sp. & Wvg. 
Co. Ltd., AIR:.1970 SC 1292. ` 


58. These. decisions . make two things : 


clear. Firstly, an unconstitutional Act or an 
unconstitutional part thereof can be amend- 
ed by the Legislature. Secondly, the amend- 
ment, if retrospective, must not try to invali- 
daté the judicial decision which had held the 


Principal Act to be unconstitutional, On the. 


other d, as was observed by the learned 


Chief Justice of India in Prithvi Cotton Mills’ ` 


case, AIR 1970 SC 192: “a Court’s decision 
must always bind unless the conditions on 
which it is based are so fundamentally alter- 
ed that the decision could not have been 
given in the altered circumstances”. The 
retrospective amendment therefore amends 
the statute in such a way as to alter the 
conditions on’ which the decision holding the 
statute unconstitutional was based. It will 


” be seen therefore that. it is not necessary - 
dment to be retrospective to - 


for an amen 
wipe out the effect of a judicial decision. 
For, under the amended statute a judicial 
decision would be different not because the 
previous judicial decision was wrong but be- 
cause the provisions of the statute are altered. 

59. The argument therefore that a ‘re- 
trospective amendment alone can cure the un- 
constitutionality of a statute is ill-founded. A 
prospective amendment can alter the provi- 


sions of the statute equally. well and is in fact- 


less open to objections than a retrospective 
amendment. It is not possible therefore to 
distinguish the principle established: by the 
Supreme Court in Devi.Das’s, (1967) 3 SCR 
557 = (AIR 19867 SC 1895) and Amritsar 


such a statute. 


I. R. 
Municipal Committee’s, (1969) 8 SCR 447 = 


(AIR 1969 SC 1100) cases from the pri ciple 
opieane to the cases before us, ej prin- 
ciple is the same, namely, an amendment 


which changes the provisions of the statùte so 
as to make the statute constitutional vould 
be valid particularly if it is prospective. If 
retrospective, it must take care not to impose 
an unreasonable restriction on fundamen 
rights,- But such a limitation does not obtain 
against a poe “amendment which must 
therefore be held to be valid in the present 
case, 

60. The true principle is that an amend- 
ment which changes the provisions of 
constitutional statute with a view to inake 
it constitutional is in effect a i of 


can 
at 


whole 


ment. 


61. On the second aspect of the qu 
also, therefore, the contention of the beti- 
toners is not supported either by prindiple 
or authority. An unconstitutional statutelcan 
amended successfully when it removes. 
the vice of discrimination from it. It 4s| not 
necessary to repeal the whole of the Princi- 
pal Act and to re-enact it with the aménd- 






- ments incorporated into it.: In fact, the effect - 
of the amendment is the same as if the Prin- 
cipal Act had been repealed and ‘had Heen 


re-enacted with amendments included in Ithe 
Act as aménded. The amending Act of 1968 
was therefore valid. 


62. In dealing with the Amending Act-of 
1968, and reading it side by side with And 
into the Principal Act of 1958, we are bound 
to be guided by the presumption of the con- 
stitutionality of a statute. We know that l 
Parlament had competence to pass the 
Amending Act of 1963. We also know that 
the Act cures the Principal Act of its ohly 
vice of discrimination and reading the Amehd- 
ing Act as part-of the’ Principal Act, the 
amended Act is free from any such vice drd 
is thus fully constitutional. Since the Prirci- ~ 
pal Act was on the Statute book, Parliamént 
could read it. Parliament had two al 
tives to adopt, of which it could have adobt- 

any one. It could either repeal the Prin- 
cipal Act and re-enact it with the amend- 
ments: incorporated into it as is done in cer- 
tain American States according to their cm- 
stitutional requirements, Alternatively, Phe. 
liament could merely -insert the new amend- 
ments into the Principal Act as is universally 
practised in all the States in which there |is 
no constitutional requirement that an amend- 
ment must be made by way of re-enactment 
only. India falls into the second group ‘pf 
States. The legislative- practice in India lis 
also the same, namely, to amend unconstity- 
tional Acts (when the extent of ‘amendment 





ds small) and not to repeal and re-enact th 


terna- ` 
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unless amendment is extensive. It is not 
for this Court to dictate to Parliament which 
of the above two methods it should adopt to 
cure the unconstitutionality of the Princi 
Act, That is 
Legislature. 


68. The function of the Court is to so mm- 


a statute as to “proliferate the pur- 


pose” of the Legislature, to use the words of 
judge Learned Hand. The purpose of the 
Amending Act of 1968 is clearly to cure the 
Principal Act of the vice of discrimination. 
In that respect the Amending Act is a reme- 
dial legislation which has to be construed by 
Courts even more liberally than other statu- 


tes. When the purpose of the Legislature is . 


so clear, can any Court refuse to see itP Can 
the Court shut its eyes to the Principal Act P 
¥f Parliament could read the Principal Act 
why cannot the Court do so? It would be 
against common sense and logic to deny that 
the Principal Act can be read on the statute 
book and the Amending Act can be read -as 
incorporated in it, Once this is done, there 
is no difficulty in arriving at the conclusion 
that the Amending Act served its pur- 
pose and cured the Principal Act of its un- 
constitutionality. ` w 

64. Even the Courts have to take notice 
of the existence of an unconśtitutional sta- 
tute as observed by Chief Justice Hughes of 
the U. S. Supreme Court in Chicot County 
Drainage District v. Baxter State Bank, (1940) 
uu US 371 at p. 874 in the following 
WoO. l A ` 


“The Courts below have proceeded on the 
theory that the Act of Congress, having been 
found to be unconstitutio was not a law; 
that it was inoperative, conferring no rights 
and imposing no duties, and hence affording 
no basis for the challenged decree. Norton 
v. Shelby County, (1886) 118 US 425, 442; 
Chicago I. & L. Ry. Co. v. Hackett, (1913) 
928 US 559, 566, it is quite clear, however, 
that such broad statements as to the effect of 
a determination of unconstitutionality must 
be taken with qualifications. The actual -exis- 
tence of a statute, prior to such a determi- 
nation, is an operative fact and may have con- 
sequences which cannot justly ignored. 
The past cannot always be erased by a new 
judicial declaration. The effect of the subse- 
quent ruling as to invalidity may have to 
be considered in various aspects, — with res- 
pect to particular relations, individual and 
corporate, and particular conduct, private and 
official. Questions of rights claimed to have 
become vested, of ‘status, of prior deter- 
minations deemed to have finality and acted 
upon accordingly, of public policy in the 
light of the nature ‘both of the statute and 
of its previous application, demand examina~ 
tion. These questions are among the most 
difficult of those which have engaged the 
attention of courts, state and federal, and it 
is manifest from numerous decisions that an 
all-inclusive statement of a principle of abso- 
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lute retroactive invalidity cannot be justi- 


fied”. 
' (See Field, “The Effect:of an Unconstitu- 
tional Statute” reviewed in 42 Yale Law 
ournal 779). s 

-Venkatarao Esajirao. Limbekar v. State of 


‘Bombay, 970) 1 SCR 817 = (AIR 1970 
126) 


SC e Supreme Court was considering 
the Hyderabad Act 21 of 1950 which was 
struck down by the Andhra Pradesh High 
Court in Inamdars of $ gar Colony v. 
Govt. of Andhra Pradesh, AIR 1961 Andh 
Pra 523, as void on the sole ground that it 
had not received the assent of the President 
as required by Article 31 (3) of the Consti- 
tution, The Act, though void, was however 
amended by the se ona ag Amending Act 
No. 8 of 1954 and the Bombay Act No. 
82 of 1958. Both he Amending Acts re- 
ceived the assent of the President. The 
pe Court therefore observed at page 
Ja (of SCR) = (at p. 129 of AIR) as fol- 
OWS: — 

“If the assent of the President had been ac- 
corded to the amending Acts, it would be 
dificult to hold ‘that the President had never 
assented to the parent’ Act, namely, Hydera- 
bad Act No, 21 of 1950. Even if such assent 
had“ not been accorded ‘earlier it must be 
taken to have been granted when Amending 
Act No. 8 of 1954 was assented to.” 


This -observation of the Supreme Court is 
extremely ‘important as it shows that a void 
Act can be validated by the amendment and 
the President is deemed to have taken notice 
of the void Act when assenting to the Amend- 
ing Act. In view of these authorities, it 
would be difficult to maintain that a void 


„Act cannot be taken notice of either by the 


Courts or by the Legislature even for the 
above-mentioned purposes. 


65. The only. power of this Court is to 


declare an Act unconstitutional if it conflicts 


with any part of the-Constitution. The Prin- 
cipal Act as amendéd in 1968 does not con- 
flict with any part of the Constitution. This 
Court has therefore no power to declare that 
the Principal Act continues to be void under 
Article 18 (2) even after the Amendment of 
1968. Still less has this Court an wer 
to declare that the Amending Act oe 1968 -is 
not effective in serving its purpose. 
liament could read the Principal Act as it 
was on the statute book, this Court would 
not act in a hypercritical manner and refuse 
to read the same. There is no-authority or 
principle to support the contention that a sta- 
tute declared void by this Court goes out of 
the statute book. erefore, Parliament was 
competent to amend it. The proceedings for 
eviction of the petitioners under the amended 
Act are therefore valid and unobjectionable. 


66. The contention of the petitioners is 


that the Amending Act of 1968 is ineffective, 


a therefore virtually want this Court to | 
hold that the Amending Act of 1968 is also 

void or unconstitutional. But the Legislature 
was competent to enact the Amending Act 


If Par- 
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of 1968 and-its effect is fully constitutional 
inasmuch as it cures the Principal Act of its 
only vite of discrimination. is Court has 
therefore no power under the Constitution to 
hold the Amending Act as.ineffective, void or 
unconstitutional. e function of this Court 
is only to construe the Amending Act of 1988. 
Any person who reads it would know that 
the Legislature expressed its clear intention 
to introduce the amendment into the Principal 
Act and thereby regarded the Principal Act 
as being available on the statute book for 
such amendment. In doing so, the Legisla- 
ture did not contravene any constitutional 
limitations. Nor -can it be said that the 
Amending Act does not clearly express the-in- 
tention of the Legislature to revive the Prin- 
cipal Act by the amendment, In view of the 
strong presumption of constitutionality of a 
statute which this Court is bound to respect, 
_the Amending Act and the Amended Act 
must both be regarded as valid. I find so. 


67. My answer to the second aspect of 
the question for decision, therefore, is that 
the Principal. Act could revived or vali- 
dated by the Amending Act of 1968 and no 
further re-enactment of it was necessary. 


I would sum up my conclusions as fol- 
OWS 

p A statute enacted by. the Legislature 
can be repealed only by the Legislature. 

(2) Unless expressly repealed, the statute 
continues to be on the statute book to be 
read by the Legislature and also by the 
Courts. 

(3) Article 18 does not itself repeal any 
statute. : 

(4) The function of the Courts is only to 
construe a statute vis-a-vis the Constitution 
and give a ‘judicial decision whether a sta- 
tute or a part of it conflicts with the Con- 
stitution. 

(5) If the Court holds that a statute is m- 
consistent with the Constitution, the effect 
of the decision is to attach this meaning to 
the statute, namely, that the statute is un- 
constitutional. If a different view is taken 
later by the Court or by a superior Court 
then this meaning of the statute is liable to 


ange. 

(6) Such a decision only changes the. mean- 
ing of the statute but does not make any 
physical change in its language or its exis- 
tence on the statute book, 

(7) Both the Legislature and the Courts 
have to take note of every statute on the 
statute book. l 

(8) A Court may refuse to enforce an un- 
constitutional statute but may still be iatu- 
- enced by it, for example, when considerin 
whether an act is done under the colour o 
a statute even though the statute was . un- 


constitutional or in considering the effect of. 
unconstitutionality on past transactions which © 


_are closed. 
(9) The Legislature. and the Courts fume- 
tion in two different spheres. One legisla- 


tes while the other construes the legislation 
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A. 1. R, 
to decide whether it would affect the A ts 
of the ies or not. 

(10) Just as the Legislature cannot say that 
a judicial decision on the facts and on |the 
statute considered by it was wrong,.so also a 
Court cannot direct! strike down a statute 
in the sense of repealing it out of the sta 


ook, 

(11) The Legislature may remove the yice 
of .unconstitutionality from a statute by| an’ 
appropriate method such as repeal and enact- 
ment, amendment without repeal or enact- 
ing independent legislation by way of valida- 
tion or otherwise. 

(12) Courts cannot hold a statute to| be. 
unconstitutional unless it coflicts ‘with [the 
Constitution. The Amending Act of 18868 
does not conflict with the Constitution 
cannot be held to be ineffective, void or 
constitutional. 

(13) The clear meaning of the Amending 
Act of 1968 is to cure the unconstitution- 
ality of the paste) Act and therefore |the 
ed Act is valid. 


Ə 







expressed in the Amendin 
of 1968 and to hold that the Princip: 
still remains void, 
The contentions of the petitioners were con- 
fined to the invalidity. of the Principal ‘Act 
and the inefficacy of the Amending Act. |No 
other ground was urged by them in ort 
of. these writ petitions. For, the conduct: of 
the petitioners on merits has been reprehen- 
sible. In this writ petition, the petitioner 
was transferred out of Delhi in 19867 
consequently lost his entitlement to py 
the Government premises in Delhi. Neyer- 
theless, he is refusing to vacate’ the same. | In 
C. W. P. 322 of 1970, the petitioner retired 
from Government service in 1964 and is lyet 
refusing to vacate the Government premises 
which he was entitled to occupy only tiljre- 
tirement. In C. W. P. 489 of 1969, [the 
leases of the petitioners were terminated in 
1963 and yet they have so far defied all at- 
tempts of the Government to evict them. | In 
C. W. P. 967 of 1969, the petitioner, a 
ernment servant, was transferred out of D 
in 1968 but is refusing to vacate the -Gov- 
ernment premises. 

68. I would therefore dismiss all 
writ petitions with costs. 






HARDAYAL HARDY, J. (for 
self and Prakash Narain, J 69. I 
have had the advantage of perusing 


the judgment prepared by my learned bro- 
ther Deshpande. There is much in it that 
evokes admiration and compels assent. But 
there is also a great deal with which I can- 
not agree and must therefore express 
dissent from the view taken by him. 


70. The circumstances in which the 
writ petition and-the connected petit 
(Civil Writ Nos. 822 of 1970, 489 of 1969 
and 967 of 1967) have been placed before 
this Full Bench are these: | 


ve 
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The petitioners in each case are occupiers 
of premises as defined in Section 2 (b) of the 
Public Premises (Eviction of Unauthorised 
Occupants) Act, XXXII of 1958 which will 
ieee be referred to as the Principal Act. 
Section 4 of the said Act empowers an 
“estate officer” appointed under the Act to 
issue a notice to any on who in his opin- 
ion is in unauthorised occupation of publie 
premises to show cause why an order of évic- 
tion should not be made against him while 
Sections 5 and 7 provide for orders of evic- 
tion and recovery of rent or damages being 
made by him in respect of such premises 
and persons. For facility of reference both 
Sections 5 and 7 are reproduced hereunder:— 


“>. (1) If, after considering the cause, if 
any, shown by any person in pursuance of 
a notice under Section 4 and any evidence he 
may produce in support of the same and 
after awn him a reasonable opportunity of 
being ed the estate officer is satisfied that 
the public premises are in unauthorised oc- 
cupation the estate officer may, on a date to 
be fixed for the purpose, e an order of 
eviction, for reasons to be recorded therein, 
directing that the public premises shall be 
vacated by all persons who may be in occu- 
pation thereof or any part thereof, and cause 
a copy of the order to be affixed on the outer 
door or some other conspicuous part of the 
public premises. | 


(2) If any person refuses or fails to amply 
with the er of eviction within forty-five 
days of the date of its publication under sub- 
section (1), the estate officer or any other 
officer duly authorised by the estate officer 
in this be may evict that person from, 
and take possession of, the public premises 
and may, for that purpose, use such force as 
may be necessary: 


Provided that in the case of any such per- 
son who is not a Government employee and 
. who has been in continuous occupation of the 
public. premises for a period exceeding three 
years immediately preceding the date of the 
publication of the order of eviction, . the 
estate officer, shall not, if an application is 
made to him in this behalf, evict such per- 
son from the public premises within ninety 
days of such publication”, 


“7. (1) Where any person is in arrears of 
rent payable in aes pai of any public premi- 
ses, the estate officer may, by order, re- 

i person to pay the same within 
such time and, in ents as may 
be specified in the order. 


= (2) Where any person is, or has at any time 
been, in unauthorised occupation of any pub- 
lic premises, the estate officer may, tava 
regard to such principles of assessment of 
damages as may be prescri assess the 
damages on account of the use and occupa- 
tion of such premises and may, by order, re- 
quire that person to Py the damages within 
such time and in such instalments as may be 
specified in the order: 
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Provided that no such order shall be made 
until after issue of a notice in writing to the 
person calling upon him to show cause with- 
in such time as may be specified in the notice 
why such order should not be made, and 
until his objections, if any, and any evidence 
he may produce in support of the same, have 
been considered by the estate officer. 

(3) If any person refuses or fails to pay 
the arrears of rent or any instalment thereof 
payable under sub-section (1) or the damages 
or any i ent thereof payable under su 
section 2) within the time specified in the 
order relating thereto, the estate officer may 
issue a certificate for the amount due to the 
Collector who shall proceed to recover the 
same as an arrear of land revenue.” 


71. The petitioners in these cases are per- 
sons against whom orders under Section 5 
have been made. In some cases an order 
under Section 7 has also been made. The 
validity of all those orders was challenged by 
the petitioners on the ground that both Sec- 
tion 5 and Section 7 of the Act are void, 
being discriminatory and violative of Arti- 
cle 14 of the Constitution and, therefore, any 
action taken under them was illegal and in- 
valid. On behalf of the respondents the 
validity of the action was sought to be sup- 
ported on the plea that the vice of discre- 
mination was removed by the Public Premi- 
ses (Eviction of Unauthorised Occupants) 
Amendment Act XXXII of 1968 which came 
into force on August 16, 1968 and inasmuch 
as action against the petitioners was taken 
after the Principal Act had been amended, 
the objection raised in the petitions was ill- 
founded. - 

72. The petitioners ‘reply to the on- 
dents’ plea was Sections 5 and 7 of the 
Principal Act were void ab initio under Arti- 
cle 18 (2) of the Constitution. The rest of 
the provisions of the Act being inseverable 
from these two sections which formed an 
integral part of the scheme under the Act, 


‘the whole Act was void and as such it would 


not be amended by Parliament mere im- 
sertion of Section 10-E in the Principal Act 
without the whole Act being re-enacted. A 
similar contention was raised by a petitioner 
in a case that came before one of us - 
kash Narain, J.) and was accepted by the 
learned Judge. | 

73. The judgment in that case was fol- 
lowed by S. N. Shankar, J., in another case 
which was decided by his Lordship. 
74, As the aon raised in the pre- 
sent petitions, which were first admitted for 
hearing before a Division Bench, was of great 
importance they were later referred to a Full 
Bench. That is how. they have now come up 
before us. - 

75. In order to appreciate’ the question 
that arises for decision, it is necessary to keep 
in view the legislative history of the measure 
Tey Meri We are concerned in this Hoa 
The problem of providing a speedy machi 
for the eviction of persons in cneatharised 
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occupation of public ises and recovery 
of rent and damages from them appears: to 
have been engaging the attention of Govern- 
ment since several years past. To meet the 
situation, in 1950 the Government Premises 
(Eviction) Act, 1950 was enacted, The Act 
was, however, declared ultra ear) the 
. decisions of the. High Courts of cutta, 
Allahabad and Punjab. These decisions stood 
in the way of Government in taking speed 
action even in flagrant cases of unauthoris 
occupation and the only way in which such 
persons could be evicted was by the ordinary 
process of law. which often involved conside- 
rable delay. An attempt was, therefore, made 
to provide a speedy machinery and at the 
same time to comply with the requirements 
of the Constitution. The result was-the enact- 
ment of the Principal Act in.1958, Similar 
measures were also enacted by some of the 
State legislatures in respect a the premises 
belonging to State Govemment. Of these, 


the Punjab Public Premises and Land (Evic- ` 


tion and Rent Recovery) Act, 1959 was one. 


It will hereafter be referred to as the Punjab ` 


Act. 


76. By a majority decision in (1967) 8 
SCR 899 = (AIR 1967 SC 1581) the Supreme 
Court held Section 5 of the Punjab Act which 
is in terms identical with Section 5 of the 
Principal Act, to be void on the ground that. 
it enabled the Government to dis 
contrary to Article 14 of the Constitution, be- 
tween the occupiers of public premises by 
evicting some of them under the summary 
procedure laid down in Section 5 while resort- 
ing to the ordinary procedure of a civil suit 
in evicting others. 

77. Meanwhile, a Full Bench of Calcutta 
High Court (D. N. Sinha, C. J., Arun Kumar 
Mukherjea and S. K. Mukherjea, JJ. in AIR 
1968 Cal 560) relying upon the decision of 
the Supreme Court in Northern India Cate- 
rers case, (1967) 8 SCR 399 = (AIR 1967 
SC 1581) and disregarding their own earlier 
decision in AIR 1968 1 held. Section 5 
of the Principal Act to be violative of Arti- 
cle 14 of the Constitution and thus void.: -In 
(Civil) Reference No. 1 of 1968 (Delhi) a 
- Division Bench of this. Court (Inder Dev Dua, 

C. J. and Deshpande, J.) by their Na ar 
D/- 29-5-1968, held Section 7 (2) of the 
‘Principal Act to be void for the same rea- 
sons on which Section 5 of the Punjab Act 
was struck down by the Supreme Court and 
Section 5 of the Principal Act by the High 
on! of Calcutta. a of- oe 

upreme Court was responsible for promulga- 
. tion on June 17, 1968, of.an ordinance alied 


the Public Premises (Eviction of Unauthoris- . 


ed Occupants) Amendment Ordinance 5 of 
1968. The Ordinance was subsequently re- 
laced by the Public Premises (Eviction of 
nauthorised Occupants) Amendment Act 
XXXII of 1968-which came into force on 


August 16, 1968. Although in the statement. 


of objects and reasons accompanying the Bill 
for amending the Principal Act the Supreme 
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iminate, 


- public premises. 


‘ment might show leniency 


-able to Government under the 


T 
A. LR 
Courťs decision in regard to Section 5 ofi the 
Punjab Act alone was mentioned,. the Presi- 
dent and the Parliament when promulgating ` 
the Ordinance or enacting the Amending| Act 
were not unaware of the decisions of 
cutta ee and this Court, with 
ence to tions 5 and .7(2) of. the Principal 
Act because by adding in the Principal | Act 
Section 10E by the Inance and the amend- 
ing Act the intention obviously was to 
the vice existing in both Section 5 and 
tion 7. The newly inserted Section 
reads as under:— `` l 









“No Civil Court shall have jurisdiction to 
entertain any suit or proc ennie in respect 
of the eviction of any person who, is in|un- > 


authorised occupation of any public. premi 
or the recovery of the arrears of rent pay- 
able under sub-section (1) of Section 7 or - 
the damages payable under: sub-section| (2) 
of that Section or costs awarded to the Çen- 
tral Government under sub-section (4A) of 
Section 9 or any portion of such rent, dama- 
ges or costs.” 


It is true that uptill now Sections 5 and 
alone have been declared void. There i 
decided case which has so far declared 
tion 7 (1) to be void. It is also true 
so far the whole Act has not been d 
void and the decisions holding Section 5 
7 (2) to be void are also decisions of 
Courts and not of the Supreme Court. 
ever decision of the Supreme Court the 
on the subject, is with reference -to 
tion 5 of the Punjab Act and it is by a 
process of analogy and’ parity of reasonin 
that Parliament apprehending that Sectio 5 
and 7 were in imminent danger of bein 
struck down, set about finding ways 
means of preventing the mischief. 

78. My learned brother Deshpande gai 
and I agree with him that the only vice of 
Principal Act was that it did not expr 
deprive the Government of its ordinary reir 
dy of a suit for the Sand of rent, da 
ges and- possession from the occupants 

i It was possible to 
therefore, that in some cases Gove 
might use the summary proceduré under 
tions 7 (1), 7 (2) and 5 to recover 
damages for pete en and possession 
the occupants of those premises while aga 
other occupants of similar premises Govern- 


















a civil suit for the same purpose. 

79. It is thus the alternative remedy a 
e of Civil 
Procedure, 1908 that made the Principal Act 
discriminatory: Parliament could have lre- 
moved the vice of discrimination from the 
Principal Act either by amending -the Code 
of Civil Procedure and providing that |no 


` suit in respect of anything done under the 


Principal Act shall be entertained by a Civi 
Court or- alternatively: it could take action 
with respect to the Principal Act by depriv- ~ 
ing the Government of the alternative remedy 
of a civil suit. Parliament adopted the latter © 


1971 


course and attempted to remove the vice of | 


ination from the whole of Section’ 7 
comprising sub-sections (1) and (2) and Sec- 
tion 5 by the addition of Section 10-E to the 
Principal Act. . 

80. 
the petitioners is that the whole of the Princi- 
pal Act prior to its amendment in 1968 was 
void. Section 5 and Section 7 (2) have been 
declared void by two High Courts. Sec- 
tion 7 (1) though not formally declared so; 


was none-the-less void for the same reason, . 


rovisions- of the Act were 
merely incidental and were intended to sub- 
serve and/or effectuate the proceedings for 
the recovery of rent, damages and possession 
which were instituted under Sections 7 (1), 
7 (2) and 5: These other provisions could 
not separately exist as their existence de- 
pended on Sections 7 (1), 7 (2) and 5 which 
constituted the core of the Act and were its 
only raison d’etre. Without these provisions 
Parliament would not have enacted the other 
rovisions at all. The whole Act was, there- 
ore, void and as such ‘it could not have been 
. amended because there was nothing to amend, 
The only course open to Parliament was to 
re-enact the whole of the Principal Act with 
the amendment added to it. The amendment 
of a void Act which was dead the moment it 
was bom and therefore non-existent, was in- 
effective. The proceedings for eviction of 
the petitioners could not, therefore, be taken 
even under the Amended Act. 


81. The respondents do not dispute that 
Sections 5 and 7 (2) of the Principal Act 
were void as they contravened ‘Article 14 of 
the Constitution, They are, however, not 
prepares to concede that Section 7 (1) of the 

incipal Act was also invalid. Their zon- 
tention on the other hand is that Section 7 (1) 
was valid and the rest of the provisions of 
the Act were necessary to give effect to the 

roceedings under Section 7 (1) and, there- 
ore, the whole Act could not be held to be 
void. The respondents further contend that 
the amendment of 1988 was sufficient to 
cure the vice of Sections 5 and 7 (2) with 
the result that the Act as it stood when ac- 
tion was taken against the petitioners was a 
valid piece of legislation and if the same 
vice affected Section 7 (1) then the amend- 
ment had removed that vice as well. The 
petitioners are being proceeded against under 
the Act as amended. The action taken 
against them is, therefore, under an Act which 
is immune from attack on any ground on 
which the Principal Act was being attacked. 


82. In my opinion Section 7 (1) of the 
Principal Act was open to the same objec- 
tion as Sections 5 and 7 F and that it too 
was void. In fact the Legislature also seems 
to have taken the same view and has made 
provision for it in Section 10-E. I am also 
of the opinion that without these sections -the 
rest of the Act could not be effective and 
thus the whole of the Principal Act was 


void. AN A, Ee 
oa, 4 D. GAA Va! i \ 
Lam n Ter (i 


The remaining 
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The contention urged on behalf- of- 


. ed by such an unconstitutional law. 


[Prs. 79-85] Delhi 2T 


83.. The sole question for decision, there- 
fore, is whether Parliament could not amend 
the Principal Act in the way it has done by 


_ introducing Section 10-E,ʻas the Act was 
void and non-existent in the eye of law and 


that the only way it could achieve its pur- 
pose of providing speedy machinery for - 
ing with unauthorised. occupants of public 
premises and other incidential matters was to 
re-enact the whole of the Principal Act with 
the contents of the Amending Act added ta 
it. 


84. On behalf of the petitioners a two- 
fold argument has- been E Firstly, 
it is urged that a statute which is void with- 
in the meaning of Article 18 (2) of the Con- 
stitution is non-existent. Such a statute has 
been variously described as dead, still-born 
and non-existent for all purposes, including 
amendment; ‘secondly, such a statute cannot 


_be amended but must be re-enacted. 


85. The question of voidness of a statute 
under Article 13 (2) is no longer res nieg 
e 


‘and is covered by several decisions of 


Supreme Court. The first time it came before 
that Court was in the case of 1951 SCR 
228 = (AIR 1951 SC 128). The law under 
consideration in that case was Indian Press 
(Emergency Powers) Act, 1931, a pre-Cons- 
titution law and its constitutionality had to 
be judged in the light of Article 18 (1). The 
Court, by a majority, held that Article 18 (1) 
of the Constitution did not make existing laws 
which were inconsistent with the fundamen- 
tal rights void ab initio, but only rendered 
such laws ineffectual and void with respect 
to the exercise of the fundamental rights on 
and after the date of the commencement of 
the Constitution and that the Article had no 
retrospective effect, Mahajan, J., (as he then 
was) wrote a separate judgment in which he 
agreed. with the majority view expressed by’ 
S. R. Das, J., with regard to the prospec 
tive nature of the effect of Article 18 (D. 
But when reference was made to the rule of 
construction laid down by the . American 
Courts in ne ak of statutes declared void on 
account of their repugnancy with the Con- 
stitution of the United States of America, his 
Lordship observed at page 256 (of SCR) = 
(at p. 188 of ATR) of the report:— 


“It is obvious that if a statute has been 


. enacted and is repugnant to the Constitu- 


tion, the statute is void since its very birth: 
and anything done under it is also void and 
illegal. The Courts in America have follow- 
ed the logical result of this rule and even 


convictions’ made under such ‘an: unconstitu- 


‘tional statute have been set aside by issuing 


appropriate writs. If a statute is void from 
its very birth, then anything done under it, 
whether closed, completed, or inchoate, will 
be wholly illegal and relief in one shape or 
another has to be given to the person se 
rule, however, is not applicable in regard to - 
laws which were existing and were constitu- 
tional according to the Government of India, 
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Act, 1985, Of course, if any law is made 
after the 25th January, 1950, which is re- 
pugnant to the Constitution, then the same 
rule will have to be followed by Courts in 
India as is followed in America and even 
Se made under such an unconstitu- 
tional law will have to be set aside by re- 
sort to exercise of powers given to this Court 
by the Constitution.” 


(1955) 1 SCR 618 = (ATR 1955 SC 128) 
e next case.. This case again dealt with 
a pre-Constitution statute: Bombay ago 
tion Act XXV of 1949, end, therefor 
volved the impact of Article 18 (1) of the 
Constitution on that Act, The case is, how- 
ever, of importance as in the course ‘of his 
judgment Mahaj an, C. jJ., who ke for 
the Ae ile reiterating his earlier view 
of Article 18 (1) in Keshavan Madhava 
Menon’s case, 1951 SCR 228 = (AIR 1951 
SC 128) specifically referred to and dissent- 
ed from the observations of Willoughby (The 
Constitution of the United States, 2nd Edi- 
tion, Volume a page 10) on which reliance 
has been placed by my learned brother. The 
observations of the learned author read: 


“The declaration by a Court of unconsti- 
tutionality of a statute which is in conflict 
with the Constitution affects the parties only 
and there is no judgment against the sta- 
tute; that the opinion or reasons of the Court 
may operate as a precedent for the determi- 
nation of other cases, but it does not 
strike the statute from the statute book; the 
parties to that suit are concluded by the 
udgment, but no one else is bound; a new 

itigant may .bring a new sui based on the 
very same statute as the former decision 
cannot be plead an eS but can 
be relied on only as r 
Dealing with the PAY. observations, his 
Lordship observed: 


“Article 141 of the Constitution declares 
that the Jaw declared by the Supreme Court 
‘shall be binding on all Courts within the 
territory of a In view of this clear 
enactment there is no scope in India for the 
application of the American doctrine enun- 
ciated by Willoughby” and went on to add: 
“Once a statute is declared void under Arti- 
cle 18 (1) or es A oer by this Court, that dec- 
laration has th of law, and the sta- 
tute so declared void is no longer law 
persons whose fundamental rights are thus 
infringed. In erica there is no i 
statutory provision. and that being so, the 
doctrine enunciated by the learned author 
can have no application here, In this coun- 
try once a law has 

unconstitutional law by a Court, no notice 
ean be taken of that law by any Court, and 
in every case’ an ac person need 
start proving that the law is unconstitutional. 
The Court is not empowered to look at that 
part of the Jaw which has been declared as 
void and therefore there is no onus resting 
on the accused eee to prove that the 
law that has already be 


-red extensive 


Saghir 
107. = (AIR 1954 SC 728) was th 
‘in which the impact of Fondan] Ri 


been struck down as . 


not 


unconsti- 


tutional is unconstitutional in that 

case as well. The Court has to e notice 
only of what the law of the land is, a on- 
vict the accused only if he contravenes the 
law of the land.” 


86. Then came (1955) 2 SCR 589 = { 
1855 SC 781) which also dealt lees n 
Constitution Act viz. the C. P. 
at Vehicles ee) Act M Si 1848 

ch had amended the Motor Vehicles 
Ta (Central Act IV of-1939) and 
owers on the Provincial 
emment including the power to creat 
monopoly of the motor transport busin in 
its favour to the exclusion of all motor trans- 
port operators. The case of the penne 
was ‘that with the advent of the Ser Ate 
tion the Act was rendered void under A 
cle 18 (1) of the Constitution being inco 
tent with the provisions of Articles 19 1) (@) 
and 31 (2) of the Constitution, and re 
was pla on the decision of the Supreme 
Court in (1955) 1 SCR 707 = (AIR ae 
SC 728). On behalf of the respondents it 
was contended that although as a result) of 
the said decision the impugned Act was 
dered void, the Constitution (First Am id- 
ment) Act, 1951 and the Constitution (Fo 
Amendment) Act, 1955, had the effect of 
moving the inconsistency and the Amending 
Act III of 1948 became operative again. e 
petitioners rejoined by contending that the 
mpi ed Act being void under Article 18 (1) 

ead and could not be revivified by ány . 
subsequent amendment of the Constitution 
and must be re-enacted, The contention was 
repelled and it was held that Sa Ahmed’s 
case, (1955) 1 SCR 707 = ( 1954 5C 
728) had no application and that the con- 
tentions put forward by the respondents w 
well founded. 


= 


Ahmed’s case, (1955) 15 


e first case 


guaranteed inter alia under Article 19 ayia 
of the Constitution as amended by the 
stitution of India (First een ot, 
1951, on a post-Constitution Act viz., 

U. P. Road Transport Act If of 1951 

to be examined. The case is important is 
cause it was there held that a Pveaislatio 
which contravened Article 19 (1) (g) of ‘he 
Constitution and was not. protected 
clause (6) of the Article when it was enacted 
after the commencement of the Constitu 
cannot be validated even by subsequent 
oe eee of the Constitution. It was 
served:— 


“The amendment of the Constitution, whi 
came later, cannot be invoked to validate an 
earlier legislation which must be regarded bs 
Peper ean ae a was passed. - As Pro- 
fessor Cool tated in his work « 
Constitutio ee ‘a statute void 
unconstitutionali is dead and cannot be 
vitalised by a equent amendment of the 
Constitution removing the constitutional o 
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fection but must be re-enacted.’ We think 
that this is sound Jaw and our conclusion is 
that the legislation in question which violates 
the fundamental right of the appellants under 
Article 19 (1) ie) of the Constitution . and 
is not shown to be protected by clause (6) of 
the Article, as it stood at the time of enact- 
ment, must be held to be void under Arti- 
cle 18 (2) of the Constitution.” 


88. My learned brother while dealing with 
_ the second branch of the petitioners’ argu- 
ment relating to the necessity of re-enacting 
the statute with a view to revivify a statute 
which is void within the meaning of Arti- 
cle 13 (2) of the Constitution has cited the 
following passage from Willoughby. (The Con- 
stitution of the United States, 2nd Edn. 
Volume I, paragraph 7 at page 11):— 

“Effect of Subsequent Grant of Legislative 
Power. 

The validity of a statute is to be tested by 
the constitutional power of a legislature at 


the time of its enactment by that legislature, ’ 


and, if thus tested, it is beyond the legisla- 
tive power, it is not rendered valid, without 
re-enactment, if later, by constitutional 
amendment the necessary ss evan power is 
granted. ‘An after-acquired power cannot, 
ex proprio vigore, validate a statute void 
when enacted’. 

According to my learned brother, the above 
cited passage from Professor Willoughby ex- 
cept its last sentence “An after-acquired 
power cannot, ex proprio vigore, validate a 
statute void when enacted” is not supported 
by any decision. The last sentence is: no 
doubt based on the decision of the United 
States Supreme Court in (1921) 256 US 232 
but according to my learned brother the 
. decision in (1921) 256 US 282 was not at 
all concerned with the question whether a 
void statute is not rendered valid without re- 
enactment. : . 


89. After ee the above proposition 
my learned brother has considered the source 
of the above statement of law by Professor 
Willoughby and has found explanation for it 
in the constitutions of some of the federat- 
ing States in America where there is an ex- 
press provision that a statute must not be 
amended merely by referring to its title but 
must be re-enacted as a whole with the new 
portion incorporated in it, A k 


90. With very great respect the whole of 
that discussion which includes extracts from 
Sutherland on Statutes and Statutory Con- 
struction and the various decisions from the 
State Supreme Courts, appears to me to 
run counter to the rule laid down in the 
passage cited above, which according to 
Mukherjea, J., (as he then was) is sound law. 
The cbservations of Professor Willoughby to 
which exception has been taken b my learn- 
ed brother, are fully in accord with what was 
said by Professor Cooley in his celebrated 
work: on Constitutional Limitations (VoL I 
page 384 note) and approved by the Supreme 


- gtitutional will o 
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Court. In. my opinion it is not open to this 
Court to strike down the effect of those ob- 
servations by trying to find explanations why 
they- were made. 


91. After the decision in the case of 


‘Saghir Ahmed, 1955-1 SCR 707 = (AIR 


1954 SC 728) came the decision in 1958 SCR 
1422 = (AIR 1958 SC 468) which egain 
dealt with a post-Constitution law. One of 
the questions raised in that case was whether 
Section 22 of the Madras General Sales Tax 
Act (Madras Act 9 of 1989) which was un- 
constitutional when it was enacted under the 
Adaptation Order issued by the President 
under Article 872 (2) of the Constitution, 
because it was, when it was enacted, re- 
purior to Article 286 (2) of the Constitution 
and was, therefore, void, could become en- 
forceable without re-enactment when the 
constitutional bar was removed. Venkata- 
rama Aiyar, J., who spoke for the Court sum- 
med up the position as follows: — 
“Where an enactment is unconstitutional in 


_part but valid as to the rest, assuming of 


course that the two portions are severable, it 
cannot be held to have been wiped out of 
the statute book as it admittedly must re- 
main there for the poe of enforcement of 
the valid portion thereof, and being on the 
statute book, even that portion which is un- 
enforceable on the ground that it is uncon- 
te proprio vigore when 
the Constitutional bar is removed, and there 
is no need for a fresh legislature to give 
effect thereto.” 

The above decision was stron 
by the learned Counsel for 
and a passin 


relied upon 
e respondents 
reference to it has ae been 
made by my learned brother in support of his 
view that there is a distinction between the 
aL of the Court and the purposes of 
e legislature with which I shall deal later. 
My learned brother has referred to the ob- 
servations of Lord Mac Dermott, L. C. J. in' 
1953 NIR 79 and of the Supreme Court of 
United States in (1891) 140 US 545 = 85 
Law Ed 572. Both these decisions were 
cited by Venkatarama Aiyar, J., in the above 
mentioned case. There is however a clear 
distinction between Sundararamier’s case, 
d 


(1958 SCR 1422 = (AIR 1958 SC 468) an 


the present case, In that case only one of 


‘the sections of the Act was void: the rest of 


the Act was valid. Jt was therefore said 
that the statute could not be held to have 
been wiped out of the statute book. It may 
also be mentioned that I have not been able 
to find any reference to Sundararmier’s case, 


-1958 SCR 1422 = (AIR 1958 SC 468) in 


any of the subsequent decisions of the 
Supreme Court in. which the impact of Arti- 
cle 18 (2) of the Constitution came to be 
considered. l 

92. In (1959) Supp (2) SCR 8.= (AIR 
1959 SC 648) which was decided on 15-1- 
1959, within less than a year of the decision 
in Sundararmier’s case, neither Subba Rao, 


-J., nor S. R. Das, C. J., made any reference 
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to that decision although the case of (1891) 
140 US 545 was approvingly referred to in 
the judgment of S. R, Das, C. J., and Subba 

, J, after dealing with the powers of Par- 
liament and the Legislatures of the States and 
observing that those powers were subject to 
the limitations imposed by Part UI of the 
Constitution, referred to the distinction be- 
- tween clauses (1) and (2) of Article 18 and 


gaid: 


_ “There is- a clear distinction between the 
two clauses. Under Clause (1), pre-Consti- 
tution law subsists except to the extent of its 
inconsistency with the provisions of Part IU; 
whereas, no post-constitution law can be made 
contravening the provisions of Part IT, and 
therefore, the law, to that extent, though 

e, is a nullity trom its inception. If this 


‘clear distinction is borne in mind, much of .- 


the cloud raised is dispelled. When clause (2) 
of Article 13 says in clear and unambiguous 
` terms that no State shall make any law which 
takes away or abridges the rights conferred 
by Part LL, it will not avail the State to con- 
tend either that the clause does not embody. 
a curtailment of the power to legislature or 
that it imposes a check but not 
a prohibition, <A onstitutional prohi- 
bition against a State making certain laws 
cannot be ‘whittled down by analogy or by 


drawing inspiration from decisions on “the pro- 


‘visions of other ‘Constitutions; nor can we 
appreciate the argument that the words ‘any 
law’ in the second line of Article 13 (2) 


posits the survival of the law made in the ' 


teeth of such prohibition. It is said that a 
law can come into existence onl 
made and therefore any law made in contra- 
vention of that clause presupposes that the 
law made is-not a nullity. This argument 
may be subtle but is not sound. The words 
‘any law’ in clause can only. mean an 
Act pased or made factually, notwithstanding 
‘the prohibition. The result-of such contra- 
vention is stated in that clause. A plain read- 
ing of the clause indicates, without any rea- 
sonable doubt, that the prohibition goes to 
the root of the matter A limits the States’s 
power to make law; the law -made in spite of 
the prohibition’ is a still-born law.”  . 


- 1968 Supp (1) SCR 812 = (AIR 1968 SC 
1019) represents the Supréme Court's at- 
tempt at synthesis of its previous opinions. 
In this case Wanchoo, J., who spoke for the 
Court carried the point developed in Deep 
Chand’s case, 1959 Supp (2) SCR 8 = (AIR- 
1959 SC 648) further and observed: 


“There is no question of the contravention 
of Article 18(2) being a continuing matter. 
Therefore, where there is a question of a 
post-constitution law, there is‘a prohibition 
against the State from taking away or abridg- 
ing fundamental rights and there is a her 

- provision that if the prohibition is contraven- 
ed the law shall be void to the extent of 
the contravention. In view of this clear 
provision, it must be held that unlike a law 


pa 


applies to existing law, the doctrine 
is applicable as laid down in Bhikaji Narain’s 


when it is 


which is being taken to be a reali 


| 
A. JL R. 
covered by Article 18(1) which was d 


when made, the law’ made in contravention 
of the prohibition contained in Article 18(2) 







is a still-born law either wholly or y 
depending upon the extent of the contra- 
vention. Such a law is dead from the begin- 


ing and. there can be no question of its 
under the doctrine of eae A plain read- 
ing therefore of the words in Articl 
tion between the two. Article 13(1) declares 
such pre-Constitution laws as are inconsis- 
tent with fundamental rights void. 
13(2) consists of two parts; the first part} im- 
pores an inhibition on the power of | the 
tate to make a law contravening fundamen- 
tal rights, and the second part, which is 


of eclipse can revive is the operation of-a 
law which was operative until the Constitu- - 
tion came into forcë and has since then | be- 
come inoperative either wholly or partially; 
it cannot confer power on the State to enact 
a law in breach of Article 18 (2) which 
would be the effect of the application of|the 
doctrine of eclipse to ‘post-Constitution laws. 
Therefore, in the case of Article 18 0) which 

pse 


case, 1955-2 SCR 589 = (AIR 1955 SC 781) 
but ia the case of a law made after the - 
stitution came into force, it is Article 1812) 
which applies and the effect of that is what 
we have already indicated and which was 
indicated by this Court as far back as Saghi 
Ahmed’s case, (1955) 1 SCR 707 = (AIR 1 

SC 728).” A gre ge Meee 

98. The statute under challenge in that 
case was U. P. Land Tenures (Regulation of 







Transfers) Act, 1952 which was unconsttu- 


tional because it contravened Article $1 lin- 
asmuch as it deprived the petitioner of lhis 
property without providing for payment) of 
any compensation. The respondent contend- 
ed that it was saved by the Constitution 
(Fourth Amendment) Act, 1955. The con- 
tention was repelled and it was. held:— |. 


“All t-Constitutional Jaws which con- 
travened the mandatory injunction: contained 
in the first part of Article 18 (2) are vaid, 
as void as are the laws without legi 
lative competence, and the doctrine of ecli 
does not apply to them. We are- the: 
of opinion that. the ` Constitution (Fo 
Amendment) Act cannot be applied to 
Transfer Act in this case by Virtue of the 
doctrine of eclipse. It follows therefore that 
the Transfer Act is unconstitutional becatse 
it did not comply with Article 81 (2), as it 
stood at the time it was passed. It will there- 
fore have to be struck down, and the pęti- 
tioner given a declaration in his favour 
cordingly.” - l 
_ 94, My learned ` brother is of the vi 
that when it is said that a void statute is a 
dead statute, it is merely a figure of speech 

i at 







ty. 
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ig really meant by the expression is that a 
statute which is void within the meaning of 
Article 18 (2) of the Constitution is ‘inettec- 
nugatory and without legal force or 
binding effect’ and the Courts. will not en- 
force it in deciding rights of the parties. 
But such a statute very much exists on the 
statute book and Parliament 
take notice of it for further legislation -to 
repeal or amend it. This indeed appears to 
be the major premise for the view taken by 
my learned brother who also finds support 
for his view in the following passage in the 
judgment in ‘Mahendra Lal Jaini’s case, 1963 
Supp (1) SCR 912 = (AIR 1963 SC 1019). 
It was there said: 
“The meaning of the word ‘void’ for. all 
ractical purposes is the same in Article 13 
1) as in Article 18 (2), namely, that tke 
ws which were void were ineffectual and 
nugatory and devoid of any legal force or 
binding effect. But the pre-Constitution laws 
could not become void from their inception 
on account of the application of Article 18 (1). 
The meaning of ‘the word ‘void’ in Art- 
cle 18 (2) is also the same viz., that the 
laws are ineffectual and nugatory and devoid 
of any legal force or binding effect, if they 
contravene: Article 18 (2).” 
Although my learned brother has quoted 
from the judgment the sentence following the 
above passage, he does not seem to be will- 
ing to concede the full implications of the 


statement of law laid down therein, It wasg- 


there said: l 

“But there is one vital difference between 
pre-Constitution and post-Constitution laws 
in this matter. The voidness of the pre-Con- 
stitution laws is not from inception. Such 
voidness  supervened when the Constitution 
came Into force; and so they existed and 
operated for some time and for certain pur- 
poses; the voidness of post-Constitution laws 


is from their very inception and they cannot _ 


therefore continue to exist for any purpose.” 


95. My learned brother has taken’ into 
-consideration that part of the judgment in 
which the meaning of the word ‘void’ in Art- 
icle 18(2) has been ale as ‘ineffectual, 
nugatory and devoid of legal force or ear 
effect’, but he is not prepared to give | 
effect to what follows, namely, “that such 
a law could not exist for an ose” and 
therefore could not be revived by the amend- 
ment of the Constitution. m 


96. According to my learned brother, the 
decision in Mahendra Jaini’s case 1963 
Supp (1) SCR 912 = (AIR 1963 SC 1019). 

confirms the view that the statute itself 
continues to exist on the statute book but 
has become ineffectual, nny and devoid 

of any legal force or binding effect. The 
thrust of these words is that ‘such a law can- 
‘not be given effect to by the Courts in decid- 
ing upon the rights of the parties.’ These 
wo are -significant only for the purposes 
of the Courts vis-a-vis the rights of the par- 
ties, They would be meaningless if applied 
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‘is bound to 


- Jaini’s case, 1963 Su 
. 1963 SC 1019). 
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to the power of the legislature to re-enact, 
repeal or amend a statute” . | 

My learned brother is also of the opinion that 
“the continuance of existence of a statute” 


-ig synonymous with “its operativeness or en- 
_forceability” and is 
‘nuance of its existence onthe statute book.” 


different from “conti- 


97. I find it exceedingly difficult to put 
faith in the continued existence of a statute 
which the Supreme Court says was ‘dead’ or 
‘still-born’ when it was enacted. The concept 
of a dead statute being still in ‘existence’ for 
the purpose of amendment reminds me of the 
metaphysical concept of ‘non-existence’ being 
regarded as a form of ‘existence’. I am 
unable to share my learned brother’s inter- 

retation of what was held in Mahendra Lal 
p a SCR 912 = (AIR 

t decision in no way 
arpo the view taken by him and is en- 
tirely against it. os 

98. In my opinion, this line of reasoning 
evinces: a desire to apply to a post-Const- 
tution statute the doctrine of eclipse in 
staat to what has already been decid- 

by the Supreme Court in Mahendra Lal. 

Jaini’s case, 1963 Supp (1) SCR 912 = (AIR 
1963 SC 1019). In‘Deep Chand’s case, 1959 
Supp (2) SCR 8 = (AIR 1959 SC 648), 
S. R. Das, C. J., did try to revive that doct- 
rine as e: in Bhikaji Narain Dhakras’s 
case, (1955) 2 SCR 589 = (AIR 1955 SC 
781) when he said that it also applied to a 

t-Constitution Act. which infringed a fun- 

mental right -guaranteed to citizens only 
and was nevertheless on the statute book as 
a valid law binding on non-citizens and there- 
fore if the shadow was removed by a con- 
stitutional amendment it would immediately 
be applicable even to the citizens without 
being re-enacted. But even the learned 
Chief Justice was not prepared to-go further 
and he said, 


“whether a post-Constitution law of the 
other kind, namely, which infringes a funda- 
mental right guaranteed to all persons irres- 
pective of whether they are citizens or not, 
and which, therefore, can have no operation 
at all when it is enacted, is to be regarded 
as a still-bom law as if it had not been 
enacted at all and, therefore, not subject to 
the doctrine of eclipse, is a matter which 
may be open to discussion.” l 


. 99. It appears to me that implicit in this 
statement is the admission that if the doct- 

eclipse does not apply to a post- 
Constitution Act which . ihaaves a funda- 
mental right guaranteed to citizens and non- 
citizens alike then the Act can be made to 
operate only if it is re-enacted and not other- 
wise. -That apart, Mahendra Lal Jaini’s case, 
1963 Supp (1) SCR 912 = (AIR 1963 SC 
1019) is a clear authority for the proposition 
that the doctrine of eclipse, cannot apply even 
to a statute of the kind which S. R. Das, 
Ca had in’ mind for it is clearly said there ` 
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“in the case of post-Constitution laws, it 
would be hardly appropriate to distinguish 
between. laws which are wholly void as for in- 
stance, laws contravening Article 19, Theo- 
retically, the laws falling under the latter 
category may be valid qua non-citizens; but 
that is a wholly unrealistic consideration and 
it seems to us that such notionally partial 
valid existence of the said laws on the 
strength of hypothetical and pedantic consi- 
derations cannot justify the application of the 
doctrine of eclipse to them. 


The judgment in Mahendra Lal Jaini’s case, 
1968 Supp (1) SCR 912 = (AIR 1963. SC 
1019) is an unanimous judgment of ‘five 
Judges, of whom two of their Lordships, B. P. 
Sinha and K. N. Wanchoo, BF: were the same 
as in Deep Chand’s case, 1 

8 = (AIR 1959 SC 648). 
had then agreed with S. R. Das, C. J., on 
the theory of eclipse. 


100. On behalf of the ndents it was 
argued that the cases of 1959 Supp (2) SCR 
8 = (AIR 1959 SC 648) and 1963 our (1) 
SCR 912 = (AIR 1963 SC 1019) could not 
be treated as authoritative in view of the 
fact that Sundararamier’s case, 1958 SCR 
1422 = (AIR 1958 SC 468) was neither 
cited nor considered in either of these two 
cases. With regard to ee Chand’s case, 
1959 Supp (2) SCR 8 = ( 1959 SC 648) 
it was also argued that since all the Judges in 
that case were unanimously of the view that 
the Act did not violate Article 31, it was 
wholly unnecessary to consider whether there 
was distinction’ between lack of legislative 
competence and violation of constitutional 
limitations and that this had been specifically 
pointed out in the minority judgment of S. R. 
Das, C. J. and B..P. Sinha, J. ny 


101. I-am afraid it is not permissible for 
this Court to countenance any such argu- 
ment. But even otherwise, so far as. our 
Constitution is concerned, there does not 
seem to be much scope for the argument that 
there is any distinction between lack of legis- 
lative competence arising out of the scheme 
of distribution of powers between the Centre 
and the States and the prohibition contained 
in Article 18 (2) of the Constitution with res- 
pect to post-Constitution Acts, The Constitu- 
tional prohibition in both cases appears to me 
to be the same as any contravention thereof 
has the effect of rendering the statute or its 
part, as the case may be, void. 


102. One argument which was strongly 
pressed on us ‘the respondent’s counsel 
was about the “distinction betwen the effects 
on a statute (1) a legislation and (2) by 
a judicial decision”. It was argued that the 

ect of legislation on a statute is a physical 
change. An express repeal removes the sta- 
tute out of the statute book. The amend- 
ment makes physical changes in the statute. 
But a judicial decision does not make any 
physical change in the statute. It only places 


- This 


59 Supp (2) SCR" 
B. P. Sinha, J., 


AJL R. 


a particular meaning on it leaving the} sta- 
tute on the statute book without any ge. 
diference is due to the clear s tion 
of functions between the Legislature and the 
Judiciary. The function of the Legisliture 
is fundamental and formal. No statute] can 
come into existence unless the Legislature 
makes it. No statute can go out of lexis- 
tence unless the Legislature repeals it, 
Courts do not possess the power to 
statute or repeal a statute. The function of 
the Courts is to interpret a statute and to 
give it a meaning. If, according to the deci- 
sion of a Court a statute or a part of lit is 
inconsistent with the Constitution including 
Part II thereof, the meaning of sudh a 
statute is that it is inconsistent with} the 
Constitution and is, therefore, unconstitu- 
tional. This meaning is to be found only in 
a judicial decision. It will not be fdund - 
in the statute book. 





103. It is true that a decision of) the 
Supreme os much less a decision of |any 
other Court, holding a statute to be void does 
not repeal the statute and that it is only a 
legislature having requisite competence which 
‘can a statute. But that is by no me 
the entire statement of law on the point. 
What the Court does when it holds a statute 
to be void under Article 18 (2) is to d 
that such a statute had not been enacted at 


all. It existed neither in the past nor shall it 
exist in future, Having been born dead there 





is nothing except its reversal that can revi- 
talise it. The activities of the two or off 
State, namely, the legislature and the Co 
though complementary and in no way 
gonistic to each other, have their own allot- 
ted functions. The function of the legisla- 
ture is to enact, amend or repeal a statute. 
The courts, especially the Supreme 
and the High Courts, do not have any 
function. They only test the statute enacted, 
amended or repealed by the legislature in ithe 
light of the organic law of the land, namely, 
the Constitution, and if they find that ithe 
statute enacted: after coming into forcel.of 
the Constitution, contravenes Part III of the 
Constitution or any other Constitutional 
vision which limits the power of the Legisla- 
ture, they simply say that the statute should 
be held never-to have been enacted at 

It neither was nor shall it be. 


ta- 







= 


104. It would also not be correct to say 
that the voidness of a statute under Art. 13 
is the result of a judicial decision. If a sta- 
tute contravenes the provisions of the - 
titution it is void because the Constitution 
says so. A statute is either void or not void. 
A Court only adjudges whether it is solin 
terms of the Constitution. Legislature only 
repeals a statute which is in existence. It is 
correct that no statute can go out of existence 
unless the legislature repeals it; but vis-a-vis 
a statute which is void ab initio it is beg- 
ging the question to say that it remains jon 
the statute-book till it is repealed. 


197% 


105. In that view of the matter I fail to 
understand what difference it would make to 
the statute still remaining physically on the 
“statute-book”, a circumstance which appears 
to have registered such a profound impres- 
sion on the mind of my learned brother it 
cannot be denied that even in the case of a 
statute which is repealed by the legislature it 
is only in subsequent editions that the re- 
pealed statute is-not printed. It may be that 
once a statute is repealed, a red line is drawn 
across it in the statute-book to show that it 
is no longer there. The same result will fol- 
low or at any rate, should follow, when a 
statute is declared void by the Supreme 
Court for a note can certainly be made to 
identify such a statute from others with res- 
D to which no such declaration has been 
made. í 


106. A great deal of emphasis was laid 
by the respondents counsel on certain passa- 
ges at page 10 of the “Constitution of the 
United States” 2nd Edition, Volume I by 
Professor Willoughby and at pages 40 and 41 
of 2nd Edition of Wynes treatise on “Legis- 
lative, Executive and Judicial Powers in 
Australia” which having been set out by my 
learned brother need not be re-produced 
here. I find it hard to subscribe to the view 
that when the Supreme Court declares a sta- 
tute or a part of it as void under Article 18 
(2) of the Constitution, it merely decides the 
rights of the statute or that the decision 
merely operates as a precedent for the deter- 
mination of other similar cases but it does not 
strike out the statute from the statute-book. 
Having regard to the provisions of Art. 141 of 
the Constitution, the decision of the Supreme 
Court is certainly a judgment against the 
statute and is not a mere precedent. Once 
such a decision has been rendered its effect 
is as if the statute were a body without a 
soul and it is wholly immaterial that its 
carcass is still allowed to remain there. 


107. For the same reason, I cannot sub- 
scribe to the view expressed by Wynes as I 
find it difficult to reconcile myself to the idea 
that a statute which the Supreme Court has 
declared void still remains on the statute 
book as a subsisting law for any purpose. The 
argument that the Supreme Court is not 
bound by its previous decisions is neither 
here nor there for there is nothing under the 
sm which is ever-lastingly immutable. 
Human judgment being the result of finite 
intelligence is variable and subject to change 
and, therefore, any declaration made by a 
judgment in respect of a statute may also 

er from the same infirmity. There is noth- 
ing absolute, All perception and knowledge 
is relative and, therefore, when a statute is 
declared dead the declaration is merely the 
outcome of perception and knowledge which 
the Judges have of what is right when they 
make the declaration. When that decision is 
altered and it cannot be isputed that 
the principle of stare decisis makes such al- 
teration a rather rare phenomenon, its place 
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is taken by a new declaration, It is the new 
declaration of the Court that breathes life into 
the statute that was previously declared dead 
by it and revivifies it. The agency and the 
process by which the miracle of resurrection 
is performed are the same. The Legislature 
can also perform the same miracle; only it . 
has to follow the same process which it had 
followed earlier when the statute was first 
enacted by it with the added precaution 
that the statute when re-enacted should not 
suffer from the same vice ever again. 


108. It was contended on behalf of the 
respondents that it is legislature alone which 
has the power to repeal a statute. The 
Courts have no such power. What the Courts 
do when they declare a statute as un-con- 
stitutional, is to render it inoperative. The 
result is as if the statute were impliedly 
repealed and were to remain in a state of 
suspended animation and that it would revive 
as soon as the suspension came to an end, 


109. With great respect, I beg to differ. 
1 do not think any such view of the effect of 
declaration of voidness of a post-Constitution 
statute by Courts, has been taken in any of 
the judgments of the Supreme Court to which 
our attention was invited by the learned 
counsel. The ar ogy, based on 
the two cases: (1) Criminal Appeal No. 182 
of 1866, D/- 18-11-1969 = (reported in 
AIR 1970 SC 951) and (2) 1956 SCR 48 = 
(ATR 1956 SC 4832) also does not carry the 
point further. There is no parallel between 
an existing law which though in force in 
some area has not yet been extended to an- 
other area and a law which has been declar- 

by courts to be dead at the very moment 
of its birth. 

110.. My conclusion on the first part of 
the argument on behalf of the petitioners, 
therefore, is that a statute which is void with- 
in the meaning of Article 13 (2) of the Con- 
stitution is non-existent for purposes, in- 
cluding repeal, amendment or enforceability. 

111. Before concluding this part of the 
i ees it may be mentioned that my learn- 
ed brother has referred to some decisions 
from the State Supreme Courts in America 
(see e.g., (1894) 102 Cal 412 = 86 Pacific 
658 and 1902 N. L. J. 596 = 52A 862, 60 
L. R. A. 564) and has extracted passages 
from those judgments and have not the 
benefit of reading those judgments would 
therefore not like to say anything about 


em, 

112. This takes me to the second part of 
the petitioners’ argument, namely, that since 
a void statute cannot be amended the only 
way to achieve the object which the Legis- 
lature has in view, consistently with the pro- 
visions of the Constitution, is to re-enact the 
statute after removing from it the vice that 
had Jed to the Court's declaration as to its 
voidness. 

113. It was urged that the view that an 
unconstitutional statute cannot be amended 
but must be re-enacted has neither any prin- 


ent by 
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ciple nor authority to support it and that the 
view is based upon a misconception. I do 
not think so. The view has the clear sup- 

rt of the Supreme Court’s judgment in 
1967) 2.SCR = (AIR 1967 SC -1480) 
which has been noticed by my learned bro- 
ther himself but has been distinguished on 
grounds, which if I may say so with very 
great ect, do not command themselves 
to me. 
June 30, 1965 the Legislative Assembly for 
the Union Territory of Pondicherry had pass- 
ed the Pondicherry General Sales Tax Act 10 
- of 1965. Section 1 (2)-of the Act provided 
that it would come into force on a date to 


_ be appointed by the Pondiche Govern- 
ment, Section 2 provided that the Madras 
General Sales Tax Act, 1959 as in force in 


the State of Madras immediately before the 
commencement of: the Pondicherry Act, shall 
be extended to Pondicherry subject to cer- 
tain modifications, one of which related to 
the constitution of the Appellate Tribunal 
The Act also enacted a Schedule giving the 
‘description of goods, the point of levy and 
the rates of tax. The Pondicherry Govern- 
ment issued a notification on March 1, 1966, 
appointing April 1, 1966, as the date of com- 
mencement, Prior to the issue of the noti- 
fication, the Madras Legislature had amended 
the Madras Act and consequently it was the 
Madras Act- as amended upto April 1, 1966 
which was brought into force in Pondicherry. 


114. After the Act came into force the 

etiioner was served with a notice to get 
Fimself registered as a dealer under the Act: 
He challenged the validity. of the Act by 
filing a writ petition. After the petition was 
filed the Pondicherry Legislature passed the 
Pondicherry General Sales Tax (Amendment) 
Act 13 of 1966 whereby Section 1 (2) of the 
rincipal Act was amended to read that the 

tter Act “shall come into force on the Ist 
day of April, 1966.” It was also provided 
that all taxes levied or collected and all pro- 
ceedings taken and things done were to be 
deemed. valid as if the principal Act as 
amended had been in force at all material 
times. 


115. On behalf of the petitioner it was 
contended that since the principal Act was 
void ab initio on account of excessive dele- 
gation, the Amendment Act could not resus- 
citate that which was still-born. Su pore for 
this contention was sought from the deci- 
sions of the Supreme Court in 1959 Supp (2) 
SCR 8 = (AIR 1959 SC 648) and 1963 Supp 
(1) SCR 912 = (ATR 1963 SC 1019). Against 
that contention the position taken by the res- 
pondents was that assuming that the principal 
Act suffered from the said defect the defect 
was removed by the Amendment Act inas- 
much as the Pondicherry Legislature re-enact- 
ed the said Act extending the Madras Act as 
. amended upto April 1, 1966 to Pondicherry. 
The alternative contention on behalf of the 
respondents was that the Amendment Act 


he facts of that case are that on. 


` Court, therefore becomes the Jaw of the land 


_be wholly inoperative and of no le 


ALR 


was an independent legislation,- that the Pon- 
dicherry Legislative Assembly had power to 
enact a retrospective law and had r cted 
the provisions of the Principal Act extend- 
ing as from April 1, 1966, the Madras| Act 
was amended til. that date. : 


116. The majority (Subba Rao, C. i 
Shelat and. Mitter, JJ.) held that the’ Pondi- 
cherry Act-10 of 1965 was still-born and, 
therefore, could not be revived byl. the 
Amendment Act of 1966. It was also held 
that the Amendment Act was passed, on 
the footing that there was in existence a 
valid Act and that it was and was intended. 
to be an amendment of the 





Madras Act as am 
to Pondicherry, 


117. According to the learned counsel for 
the respondent the first distinction i 
B. Shama Rao’s case, (1967) 2 SCR = 
(AIR 1967 SC 1480) and the case before 
us, was that it was the Supreme Court which 
had held the Pondicherry General Sales |Tax 
Act, 1965 to be void whereas no such| de- 
claration has been made in the instant 
With respect to the Principal Act with which 
we are concerned, the declaration of invali- 
ay has so far been made by High Courts . 
oniy. It was urged that there is a distinc- 
tion between the` decision of the Supreme. 
Court and that of a High Court. In- res- 
pect of.a High Court’s decision, therefore, 
the usual rules about the decision ing 
treated merely as a precedent to be follow- 
ed in other cases within the furisdiction of 
the said High Court and the statute 
nuing to law in the country, must 
vail. It is true that Articles 141 and 
of the Constitution make the la 
by the Supreme Court binding on all courts 
in India- and require all authorities civil ‘and 
judicial in India to act in aid of the Supr 
Court. The law laid down by the Suprem 













and the same cannot be said about-the deci-| 
sion of a High Court which has only a tèrri-| 
torial application. It, however, seems to'm 
that in essence, the declaration of voi 
of a statute made by a High Court, 

it is reversed by the oom Court, has Ith 
same effect although the operation of Ith 
declaration may be confined to. the t 
rial limits of the Hi i 
Within those territori 


existent’ and unless it is re-enacted, an i 

enect. 
Take the case of a statute which has béen 
declared void by the High Court of é6ne 
State while it. has been held to be valid iby 
the High Court of anotber State. So -far as 
the State: where it has been held valid or at 
any rate, has not been held void, no question 
of its amendment or re-enactment can eyer 

oo 


- Bench. In 
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arise. The need for re-enactment or amend- 
ment will arise only in a State or territory 
where the statute has been struck down un- 
the decision is meanwhile reversed by the 
Supreme Court. i 


118. It, therefore, follows that in sub- 
stance and reality the effect of the declara- 
tion made by the High Court as well as the 
Supreme Court is the same. The first ground 
of distinction pointed out by the learned 
counsel, therefore, does not appear to me to 
be substantial, 


119. The Second ground `of distinction 
pointed out by the learned counsel, appears 
to me to be even less substantial than the 
first. It is true that unconstitutionality of 
the Pondicherrry Act, 1965 was not by rea- 
son of its being contrary to any. provision of 


Part I of the Constitution and the. decision ` 


is, therefore, not one under Article 18 (2) 
of the Constitution. But as I have said be- 
fore, the constitutional rohibition under 
Article 18 (2) and lack of legislative compe- 
tence which must include abdication of essen- 
tial geal functions by the legislature, 
have the same effect so far as the validity 
of a statute is concerned. < 


120. The third ground of distinction 
pointed out o my learned brother also does 
not appear to have any real merit. The basis 
for this distinction according to him is to be 
found in the subsequent decision of the 
Supreme Court in (1967) 3 SCR 557 = (AIR 
1967 SC 1895) by the same Constitution 
that case Section 5 of the East 
Punjab General Sales Tax Act, 1948, as ori- 
ginally enacted, conferred on the Government 
power to levy tax at such rates as the Gov- 
ernment might fix. The section was amend- 
ed by Act 18 of 1952 with retrospective 
effect fixing the rate of tax at “not exceed- 
ing two pice in a rupee”. The appellants’ 

titions in the High Court challenging the 
imposition of purchase tax for the years 
1958-59 and 1959-60 on the purchase of the 

oods covered by the Act were dismissed 
the High Court and they appealed to the 
Supreme Court. Meanwhile, Section 5 of 
the Act as-originally enacted, was declared 
void by the High Court. On behalf of the 
appellants it was contended before the 
Supreme Court that since. Section 5 as ori- 
inally enacted was the charging section and 

d been declared void, the entire Act was 
_ void and, therefore, could not be revived 
by the Amending Act of 1952 as it was non- 
existent. 

121. The contention was repelled and it 
was held that Section 5 as it stood before 
the amendment was no doubt void but the 
section as amended by the amending Act of 
1952 was valid. 
Rao’s case, (1967) 2 SCR 650 = (AIR 1967 
SC 1480) was specifically referred to by 
Subba Rao, C. J. who spoke for the Court 
and was held to be clearly distinguishable. 


According to my learned brother the deci- 


+ 
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sion in Devi Das’s case, (1967) 8 SCR 557 
=: (AIR 1967 SC 1895) which is an unani- 
mous judgment of the same Constitution 
Bench that had previously decided by majo- 
rity B, Shama Rao’s case, (1967) 2 SCR 650 


‘== (AIR 1967 SC 1480) establishes the pro- 


ition that a void séction of a statute can 
o validated by a mere amendment which 


ent in Devi 
Das’s case, (1967) 8 SCR 557 = (AIR 1967 
SC 1895). Section 5 of the East Punjab 
General Sales Tax Act .1948 was amended 
by Section 2 of the East Punjab General 
Sales Tax (Second Amendment) Act, 1952 
in these words:— 


“In sub-section (1) of Section 5 of the 
East Punjab Gen Sales Tax Act, 1948 
after the words ‘rates’ the following words 
shall be inserted and shall be deemed al- 
ways to have been so inserted, namely:— 

‘not exceeding two pice in a rupee. 
The case of B. Shama Rao, (1987) 2 SCR 
650 = (AIR 1967 SC 1480) was distin- 
guished on the ground that in that case the 
whole of the Madras Act was void for the 
simple reason that the core of that act which 
was taxing statute lay in the charging section 
and the remaining sections had no indepen- 
dent existence. In Devi Das’ case, (1967) 3 
SCR 557 == (AIR 1967 SC 1895) the charg- 
ing section was intact and what was stu 
out was only the section ee for rates. 
It could not, therefore, be said that when 
section 5 was struck out, section 4 or other 
sections also fell with it. 
` 122. It is, however, the second conten- 
tion of the appellants in Devi Das’s case, 
(1967) 3 SCR 557 = (AIR 1967 SC 1895) 
which is relevant for the discussion of the 
view expressed by my learned brother. The 
contention was that even if the whole Act 
was not still-born, Section 5 was non-existent, 
that the Amending Act did not insert a new 
Section 5 but purported to amend the earlier 
Section 5.which was not in existence, 

128. The contention was met by the 
learned Chief Justice in these words:— 

“No doubt in terms the section inserts the 


-words not exceeding two pice in a rupee’ in 


Section 5. If Section 5 is inserted in the 
Act by the Amending Act with the said 
words added, there cannot posibly be any 
objection, for that would be an amendment 
of an existing Act. But in substance the 
amendment brings about the same effect. 
The words ‘shall be deemed always to have 
been’ so inserted’ indicate that in substance 


Section 5, as amended, is inserted in the 


Act with retrospective effect.” 


I’ have no doubt that if the whole Act had 
been held to be void the decision would 
have been on the same lines on which B. 
Shama Rao’s case,. Ngee 2 SCR 650 = 
(AIR 1987 SC 1480) was decided because 
in. that event there would have been no 
existing Act which could have been amend- 
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əd and the only alternative would have been 
to re-enact the statute. The use of the 
words “shall be deemed always to have been 
so inserted” seems to be an additional reason 
for the way the case was ided. 


124. Learned counsel for the petitioners 
argued that the amendment of Section 5 of 
the Punjab General Sales Tax Act in Devi 
Das’s case was retrospective and this had the 
effect of overruling the High Court’s deci- 
sion which had invalidated Section 5, The 
judicial decision had the effect of declaring 
that Section 5 was void ab initio, The section 

therefore, to be amended’ retrospec- 

if the effect of the judicial decision 

= to be wiped out and the section was to 

be validated. In the present case the amend- 

ment introduced by the Amending Act of 

(1968 in the Principal Act is clearly pro- 

ective. It would not, therefore, have the 

ect of wiping out the decision that the 

whole of the incipal Act was void ab 
initio. 


125. On behalf of the r ndents, o 
the other hand, it was contended that the 
only ose of a retrospective amendment 
is to validate past transactions. If the legis- 
lature does not intend to validate past trans- 
actions it need not make the amendment 
retrospectively. It is tue that a retrospec- 
tive amendment is made applicable by a 
fiction to past transactions while a prospec- 
tive amendment applies only to a future trans- 
action. But I am not aware of any decid- 
ed case in which it has been laid down that 
that is the only se of a retrospective 
amendment. On the other hand, if I under- 
stand aright the import of the passage ars 
the judgment of Devi Das’s case cited above 
(1967) 3 SCR 557 = (AIR 1967 SC 1895), 
it can only mean that the eof using 
the words “shall be deem ays to have 
been so inserted” in the sell Section 5 
was to provide that the section when original- 
ly enacted should be read as it was now 
amended, The validation in such a case may 
be not only with respect to past transactions 
but also with respect to the legislative pro- 
vision itself, 


126. In the absence of a full argument, 
however I do not it is necessary to ex- 
press any definite opinion on this point in 
the present case. 


127. Counsel for the r 
ed to take the view that the decision in 
Mahendra Lal Jaini’s case, 1963 Supp (1) 
SCR ag = fee 1968 SC 1019) being con- 
trary t ecision in Deep Chand’s case, 
- 1959 a 9) SCR 8 = (ATR ee aC 648) 
. in so far as it ae ne o dis- 
tinction between Clauses @) and “O) af Arti- 
cle 18 as to the meaning of the word “void” 
and therefore the ieee = on 682 
or Ee PAE COC E E T of ATR) 
in B. Shama Rao’s case, St) 2 SCR 650 
= (AIR 1967 SC 1480) een) amendment 

be made only of a valid Act which 
was still on the statute-book”, might not have 


dents seem-- 


been made, had their Lordships’ atten 
been invited to the fact that even a v 
Act could continue to be on the statute- 
and that this position was established |b 
the meaning given to 

by the Supreme Court in dra 
Jaini’s case, 1963 Supp (1) SCR 912 = ( 
1963 SC 1019). Arppen for this view 
sought to be derived from the minority judg- 
ment in B. Shama Rao’s case, (1967) 2 S 
650 = (AIR 1967 SC 1480). 


128. I am afraid it is not 
us to take that view of the 
Supreme Court. So far as we are concern- 
ed we are bound to follow the majority vi 
in B. Shama Rao’s case, (1967) 2 SCR r 
= (AIR 1967 SC 1480) ee ge e 
shelter 











tion (as expounded 

(1967) 2 SCR 650 = 5 AIR 1967 SC 1480 } 
new legal position could un-settle the di 

of functions between the legislature and 
courts enshrined in the Constitution.” 


129. In this connection, the ea 


according to the 
learned. eo the Pitan! ve prueba 
merely amending that f the Act. 
by the Amending Act 31 “OF 1968, without 
re-enacting the whole of the Act. The cit- 
cumstance that no one had thought it fit t 
challenge the Amending Act on the gro 
that it could not amend a void Act, see 
to me to be entirely beside ths point. 
the Amending Act does not hurt any o le 
and therefore its validity is not questioned 
does it prove that the Act is not challen 
able or that there is any established legi 

tive practice which has the backing o the 
Constitution, 


130. My learned brother has referred to 
some cases which though they were not cit 
at the Bar, have been found him 
throw some light on the point with whi 
we are concerned in ease. Out of defer- 
ence to my learned brother, I should lik 
to say a few words about. those cases. Th 
cages noticed by my learned brother are ( 
e a 3 SCR 447 = ae an SC 1100), 
2) (1969) 2 SCWR 500; and (8) (Civil Ap- 

125 to 188 of 1987, D/- 23-2-1970) =: 


AN 


ade in ATR 1971 SC 57). 


181. The circumstances which 
to the decision in (1969) 8 SCR 4g 
1969 SC 1100) were these. _ 


1971 
182. The Punjab Cattle Fairs. (Regula. 
tion) Act, 1967 was struck down by the 


Punjab High Court by its judgment in seve- 
- ral connected writ petitions in AIR 1968 
Pun} 891.. The Punjab legislature, there- 
after passed the Punjab Cattle Fairs (Regula- 
tion) Amendment Ac 18 of 1968. The 
Amending Act as well as the Principal Act 
were then challenged before the Supreme 
Court in several writ petitions and the mat- 
ter was decided by that Court in (1969) 3 
SCR 447 = (AIR 1969 SC 1100). In simi- 
lar writ petitions filed in the Punjab High 
Court the validity of the amending Act and 
the Act as amended was up-held by its deci- 
sion reported at Kehar Singh v- State of Pun- 
jab, (1969) 71 Pun LR 24. 


133. In Mohinder Singh Sawhney’s. case, 
AIR 1968 Punj 391 the reg Act was 
struck down on the ground that the legisla- 
tion was vague, wocertain and ambiguous 
inasmuch as no definition of the words 
“Cattle Fairs” was to be found in the Prin- 
cipal Act, this definition was provided by 
the amending Act of 1968. 


134. Before the Supreme Court two con- 
tentions were advan viz. (a) that the Pun- 
nea Court having struck down the 

incipal Act the same had ceased to have 
any existence in Jaw; and (b) that even if 
the judgment of the Punjab High Court in 
Mohinder Singh Sawhney’s case, AIR 1968 
Punj 891 did not make the Act non-existent, 
the judgment operated as res judicata inter 

artes and on that account the Act could not 

e enforced. without re-enactment. The 
Supreme Court found both the contentions 
un-acceptable. 


185. Their. Lordships of the Supreme 
Court first dealt with the matter as to whe- 
ther the prineipal Act had been rightly an 
correctly struck down. On this the mule 
laid down was that the Punjab High Court 
had applied the test of “due process. of law” 
to the enactment but as that test had no 
eee in our Constitutional set up, the 

igh Court was in error in holding that the 
Act was void. It was further observed that 
if the legislature was competent to enact 
legislation in accordance with the entries in 
the lists given in the Seventh Schedule then 
it could not be declared invalid on the test 
of “due process of law” incorporated in the 
American Constitution by the 5th and 14th 
Amendments. In other words, as I under- 
stand it, the decision in Mohinder Si 
Sawhney’s case, AFR 1968 Punjf 391 was 
overruled and the result was that the law 
would be deemed to have been always in 


force. The law being always enforceable an . 


amendment to that could be made in the 
manner it was done and the amendment had 
to be tested in that background. The man- 
ner of carrying out an amendment, whether 

re-enactment or otherwise has not been 
adverted to by. the Supreme Court. There 
is only one passage which may tend to sug- 


. for disposal provided 
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gest that re-enactment was not necessary. 
The passage reads:— ` 

“The effect of that decision (the decision 
of the Punjab High Court in Mohinder was 
Sawhney’s case, 1968 Punj 391) was only 


t the Act was in law, non-existent, so 


_long as there was no definition of the ex- 


ression ‘cattle fairs’ in the Act. ‘Fhat defect 
ae remedied by the Punjab Act, 18 of 


I cannot read this observation as laying down 
that the view propounded by the Supreme 
Court in B. Shama Rao’s case, (1967) 2 SCR 
650 = (AIR 1967 SC 1480} and Mahendra 


‘Lal Jaini’s case, 1963 Supp (I) SCR 912 = 


(AIR 1963 SC 1019) has been overruled. 
These observations were made in the context 
of what the Court had said earlier that the 
principal Act could not be struck down and 
was wrongly struck down and also m the 
context of whether the principle of res judi- 
cata was attracted. Another reason why 
these observations cannot be regarded as 
over-ruling the view that re-enactment was 
necessary is that there is no reference to 
those cases nor is there any discussion -on 
the subject. In any case, those decisions 
were of the Constitution Bench comprised of 
five Judges while the decision in the ease 
of Munictpal Committee of Amritsar, (1969) 
3 SCR 447 = (AIR 1969 SC 1100) is by 
a non-Constitution Bench of three Judges. 


136. As the decision in (1969) a 
SCWR 500, the reliance placed om it does 
not seem to me to be well-founded. 


137. this case eighty-one persons were 
charged with offences under Sections 120-B, 
417 and 409, = P. C. By a notifieation, the 
cases against these persons were distributed 
for trial by the Government of West Begal 
to the Calcutta Special Court. Later a Spe- 
cial Court was constituted under Section 9 


‘of the West Bengal Criminal Law Amend- 


ment (Special Courts) Act, 1929 _ and the 
cases were allotted to it for trial. This order 
was subsequently superseded by the State 
Government and it re-allotted the cases to 
the Special Court created earlier. The order 


. of re-allotment was ‘challenged in the High 


Court and was held to be bad. Thereafter 
West Bengal Criminal Law Amendment ee 
cial Courts) Act, 1954 was passed by the 
West Bengal Legislature. . By this Act the 
State Government was authorised to with- 
draw any case from any special Court and 
transfer the same to any other Special Court 
the first court had not 
en cognizance of the offence. The amend- 
ing Act of 1954 was brought in during the 
pendency of an appeal against the earlier 
order of a learned Single Judge of Calcutta 
High Court holding the re-allotment to be 
bad. It was argued that in view of the 
amendment the appeal should be allowed 
and the order of the Single Judge set aside. 
In the background of the power of the 
i ecision it was 


court 
(S. M. Sikri 
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Reddy, JJ. Concurring), “A court of law can 
pneu upon the validity of any law and 

eclare the same to be null and void if it 
was beyond the legislative competence of 
the legislature or if it infringed the rights 
enshrined in Part MI: of the Constitution. 
Needless to add it can “strike down or de- 


clare invalid any Act or direction of a State issu 


Government which is not authorised by law. 
The position of. a. Legislature is however 
_ different. It cannot declare any decision of a 
court of law to be void or of no effect. It 
Ses EA a an Amerding Act to 
remedy the defects pointed out by a court 
of law or on coming to know of it aliunde. 
An amending Act simpliciter will cure the 
defect in the statute only prospectively. But 
as a legislature has the competence to pass 
a measure’ with retrospective effect it can 
pass an Amending Act to: have effect fom 
a date which is past. Usually Legislatures 
pass Acts styled Amending and Validating 
Act, with the object not only to amend the 
law from a past date but to protect and 
validate actions already taken which would 
otherwise be invalid as done without legis- 
lative sanction. There is nothing in our 
Constitution which creates any fetter on the 
Legislature’s jurisdiction to amend laws with 
retrospective effect and validate transactions 
. effected in’ the past. ` Further, there: is 
nothing in our Constitution which restricts 
such jurisdiction of the legislature to cases 
where Courts of law have not pronoun 
upon the invalidity or infirmity of any legis- 
lative measure..... see 

138. Thus the point at issue in the 
present case was neither urged nor consider- 
ed, and in any: case a retrospective amend- 
ment like the. one brought about by the 
Amending Act of 1954 by the West Ben; 
' Legislature stands on a different footing. The 
power given by the Amending Act to the 
tate Government authorising it to with- 
draw any case from any Special Court and 
transfer the same to any other Special Court 
for disposal in the new sub-section (8) to 
Section 4 of the Act of 1949 was given in 
the following words quoted on page 503 af 
the report:— 


“The new sub-section shall be and shall 


be deemed to have always been substituted — 


for the old sub-section. Further, it was 
also provided in the amendment that not- 
woane anything to the contrary con- 
tained in ‘the judgment, decree or order of 
any Court where a er as. made by the 
State Government had been ordered 
be deemed to have been validly made-as if 
the amendment was always. in force”. 


The reference to the case of Civil Ap 

125 to 188 of 1967, D/- 23-2-1970 = 
(reported in AIR 1971 SC 57) is also of no 
avail as in that case the Supreme Court was 
again concerned with the rectification by the 
legislature of a defect pointed out by’ the 
Supreme Court in the imposition of cases 
eden The Central Provinces Self-Govern- 
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. counsel for the 
- 1969 SC 477. 


. tbe Mysore Land Acquisition 


pe Before 


it shall 


. the Improvement Act.was dispensed with. 


ALR 
ment Act, 1920 which was rectified by 
Madhya Pradesh Koyala Upkar (Manyata-— 
karan) Adhiniyam Act 18 of 1964. Here 
the earlier decision of the Supreme 
was made innocuous as would be a 
from the passage cited. by my learned bri 
and has nothing to do with the point at 
2 i 







139. I may now refer to 
decisions of the Supreme 
our attention was invited 
spondents. 
af I have i 
appreciate the precise relevance’ o 
to the present case. But if at all it has any 
relevance, it rather helps the argument of |the - 
learned counsel for the petitioners 
amendment is not the way to validate a 
wholly void statute. Re-enactment, it is 
ue may not be the only way, but prospec- . 
tively amending the statute is certainly not 
the right way. The facts of that case are © 
that in Mysore there were two Acts bearing 
on acquisition of private land for public 
purposes One of them was the Mysore 
d Acquisition Act which followed the 
same scheme as the Land Acquisition Act, 
1894 in force in India, the other was 
City of Bangalore Improvement Act, 1945. 
The latter Act inter alia outlined the pro 
dure by which acquisition of land was to |be 
made. Section 52 of the Act laid down that 
any provision of law contained in any other 
enactment in force in Mysore which was 
pu t to provision contained in the Act 
shall stand down to the extent of repugnanty. 
The Mysore Land Acquisition Act, on the 
other hand, has sections 4, 5A and 6 o- 
gous to the co onding sections in the 
Central Act of 18 - l : 


140. Action for acquisition: of petitioners’ 
lend having been taken under the Mysdre 
Land Acquisition Act without advertence 
the isions of the Improvement Act, was 
challenged by thém on the ground that jit 
was ultra vires of Section 52 and .the proyi- 
sions of the Third Chapter of the Improve- 
ment Act. It was also contended that Gav- 
ernment’s action in using the rovisions bf 

ct was d 
criminatory because in other cases the pals 
sions of the Improvement ‘Act had been a 

e petitions came up f 
earing the Governor of Mysore promulgat 
an Ordinance called the City of Bangalo 
Improvement (Amendment) Ordinance, 19 
introducing retrospectively S. 27-A. This wa 
followed by an’ Act which re-enacted 
provisions of the Ordinance. By this s 
tion compliance with: the Third Chapter 


Ə 







The petitioners then challenged the Amend- 
ing Ordinance and the Amending Act on the 
ground of non-compliance with . 218 (1) 
and 254 (1) of the Constitution. They 
attacked the notifications, . -> 


141. .The High Court accepted the peti- 
tions holding the Ordinance and the Act 


1971 
constitutional. The High Court also held 
that the notifications applying the shortened 
procedure whereby the provisions of the 
Third Chapter were dispensed with. in some 
cases and were followed in others, offended 
against the equality clause in the Constitu- 
tion. The action for uisition was, there- 
fore, struck -down. e State. appealed 
against the decision to the Supreme Court 
but before the appeal came up for hearing 
the Bangalore Acquisition of Lands (Valida- 
tion) Act, 1962, was ed by the Mysore 
State Legislature which received the assent 
of the President on 4th May, 1963, which 


orted .to validate all. past actions not- . 
withstan 


ding any breach of the Improvement 
Act or any other law or the decree and order 
of the High Court. The State Government 
contended ‘that the Validating Act cut short 
all controversy whereas the respondents’ con- 
tention was that there were still two Acts 
which covered the same field but prescribed 
two different procedures. The discrimina- 
tory procedure under the Mysore Land Ac- 
tion was still there with the result that 
e impugned notifications continued to re- 
main unconstitutional as before. : 


142, The respondents’ contention was re- 
pelled by the learned Chief Justice M. Hida- 
yatullah with the following observations:— 


“The above argument denies to the legisla- 


ture the supremacy which it possesses to- 


make laws on the subject of acquisition. 
What the Legislature- has done is to make 
retrospectively a single law for the acquisi- 
tion of these properties. The Legislature 
could always have repealed retrospectively 
the Improvement Act pencenns aN acquisi- 
tions to be governed by the Mysore Land 
Acquisition Act- alone. This power of the 
Legislature is not denied. e meses 
sition after the validating Act is not dit- 
erent. By the non obstante clause the. Im- 
vement Act is put out of the. way 
the operative part the proceedings for 
acquisition are wholly brought under the 
Mysore Land Acquisition Act to be conti- 
nued only under that Act. The Validating 
Act removes altogether from consideration 
any implication arising from Chapter III- of 
Section 52: of the Improvement Act in- much 
the same way as if that Act had not been 
passed.” 


Counsel. for the respondents contended that 
the aforesaid decision lent support to their 
view that there is a clear distinction between 
express repeal of a statute by legislature and 
an implied repeal 
light by a judicial decision. Whereas “a re- 
pealed statute is y non-existent as it was 
gone out of the statute-book and would, 


erefore have to be ignored not only a 
c 


the Courts but also by the legislature whi 
would have to undertake er legislation; 
on the other hand, a statute declared voi 
the Supreme Court or High Court only 
loses its binding force in litigation between 
1971 Delhi/3 E G—27 


of a statute brought to © 
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the parties and is non-existent only in the 


. decision of rights of the parties. 


148, This aspect of the matter has been 
dealt- with by me in the earlier part of the 
ras I need not, therefore, repeat what 

have alread id about the true nature 


* 


of the declaration of voidness made by the 


Supreme Court and the High Court. So far 
as the - controversy between re-enactment 
and amendment of a void statute is concern- 
ed, the dbove decision does not appear to 
me to have any-relevance. On the other 
hand, it may be argued with a certain de 

of plausibility that the-legislature being alive 
to the difficulty of getting rid of the discri- 
mination resulting from the existence of two 
parallel procedures enacted a third Act put- 
ting out of action retrospectively one of the 
procedures leaving in the field only the other 
procedure that had already been followed 
and thus caused the- discrimination to dis- 
appear. . 


144. In substance the legislative process 
was..one of re-enactment and not of amend- 
ment-of the void statute. The next case of 
AIR: 1970 SC 192 to which our attention 
was. invited by the learned counsel contains 
only -general observations regarding valida- 
tion of statutes. Dealing with validation of 
a tax declared by a Court to be illegally im- 
posed the learned Chief Justice observed:— 

“Validation of a tax so ed mi 
may be done only if the grounds of illegality 
or invalidity are capable of being removed 
and are in fact removed and the tax thus 
made legal. Sometimes this is done by pro- 
viding for jurisdiction where jurisdiction had 
een properly invested before. Some 


not 
times this is done by re-enacting retrospec- 


‘tively. a valid and legal taxing provision and 


then by fiction making the tax already col- 


‘lected to stand under the re-enacted law. 


Sometimes the legislature ves its own 
meaning “and interpretation of the law under 
which the tax was collected and by legisla- 
tive fiat. makes the: new meaning binding 
upon courts. The eee may follow 
any one method or of them and while 
it does so it may neutralise the effect of the 
earlier decision of the Court which becomes 
ineffective after the change of the law. 
Whichever metod is adopted it must be 
within the competence of the legislature and 
legal and adequate to attain the object of 
validation. If the legislature has the power 
over the subject-matter and competence to 
make a valid law, it can at any time make 
such a valid law, and make it retrospectively 
so asto bind even transactions, The 
validity of a Validating law, therefore, 
depends upon whether the legislature posses- 
ses the competence which it claims over the 
subfect matter and whether in making the 
validation it removes the defects which the 
Courts had found in the existing Jaw and 
makes adequate provisions in the validating 
law for a valid imposition of the tax.” 
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145. Apart-from the fact that the deci- 
sion has nothing to do with the question 
under discussion in this case, the amend- 
ment of the taxing statute declared void, 
does not seem to one of the methods 
which according to the learned Chief Justice 
the Legislature- generally adopts to validate 
the imposition of a tax. No help can, there- 
fore, be derived from this decision for the 
argument that the statute: declared wholly 
void can be validated by amendment of the 
provisions that had led. to the declaration 
of voidness by the Court. 


146. At this stage one other decision of 
the Supreme Court: 


Land Acquisition (Bombay Amendment) ‘Act, 
1948, a. pre-Constitution statute was held to 
be “still-born” and void-at the inception be- 
cause it did not provide for payment of com- 
pensation as required by Section 299 (2) of 
the Government of India Act, 1985. It was 
law” within the 


therefore, not an “existin 
i of the Constitu- 


meaning of Article 31 ( 
tion. It was also held 
did not satisfy the conditions laid down: in 
Clause (6): of Article 31, it did not qualify 
itself for immunity ‘from attack on the 
ground of non-compliance with the provi- 
sions of Section 299 of the Government of 
India; Act, and therefore no resuscitation of 
the Act was possible under Clause (5) of 
Article 31. 


147. This part of the decision is com- 
pletely in accord -with the other decisions 
of the Supreme Court about the true mean- 
ing of a void statute. It is, however, one 
other argument that was advan by the 
learned Attorney General on behalf of the 
respondents which is of interest so far .as 
the matter under discussion in the present 
case is concerned. The argument was based 
on two earlier decisions of the Supreme 
Court, namely (1955) -1 SCR 691 = (AIR 
1955 SC 47), and ILR (1961) 1 All 236 = 
(AIR 1961 SC 14): -In the first 
validity of the Bombay Taluqdari Tenure 
Abolition Act, 1949, was impugned on the 

und that it took away or abridged the 

ndamental rights guaranteed by the Con- 
stitution. It was contended that the Act was 
void inasmuch as it was made in violation 
of the provisions of Section 299 of the 
Government of India Act, 1935. The Supreme 
Court, however, upheld the validity of the 
Act on the ground that the Act was one 
of the numerous Acts specified in the Ninth 
Schedule to the Constitution and on the lan- 
guage of Article 31-B-of the Constitution 
which was construed as affording protection 
to each and every one of the Acts specified 
in the Ninth Schedule from any challenge 
on the ground of violation of any of the 
fundamental rights secured under Part DT 
of the Constitution irrespective of whether 
they were pre-existing or new rights, 


148. The second case followed the deci- 
sion in the first case. The decisions, 


P. L. Mebra v. D. R. Khanna (FB) (H. Hardy J.) 


(1985): 1 SCR 636 =. 
(AIR 1965 SC 1096) may be noticed, The. 


t since the Act. 


case the, 


A.I. R. 
fore, turned on the express provision of - 
cle 81B of the Constitution. The signifi- 
cance of the decision lies in the following 
observations in the concluding portion of the 
ffudgment:— 

“The learned Attorney-General contended 
that Article 31-A and Article 81-B should 
be read together and that if so read = 
cle 81B would only illustrate cases that 
would otherwise fall under Article 31-A and, 
therefore, the same construction as put upon 
Article 31-B should also apply to . 31-A 
of the Constitution. This construction was 
sought to be based upon the opening words 
of Article 31-B, namely, ‘without prejudice 
to the generality of the provisions contai 
in Article 31-A. We find it difficult to Rc- 
cept this argument. The words ‘without pre- 
judice to the generality of the provisions’, 
indicate that the Acts and regulations spéel- 
fied in the Ninth Schedule would have the 
immunity even if they did not attract AH+- 
cle 81-A of the Constitution. If every Act 
in the ninth Schedule would be covered Iby 
Article 31-A, this Article would become | 
dundant. Indeed, some of the. Acts mane 
tioned therein, namely, items 14 to 20 ‘and 
many other Acts added to the Ninth Sche- 
dule, do not “appear to relate to estates ‘as 
A in Article 31-A (2) of the Constitu- 

on, 

We, therefore, hold that Article 31B | is 
not governed by Article 81-A and that Arti- 
cle 81B is a constitutional device to ce 
the specified statutes beyond any attack on 
the ground that they infringe Part IN of the 
Constitution. We, therefore, hold that jas 
the Amending Act was void from its in 
tion, Article 31-A could not save it.” 

149. In the result the amending Act 
held void. Counsel for the respondents cun- 
tended that the decision establishes the p 
ciple that a void statute is ignored by the 
Courts as non-existent in law in deciding 
rights of the parties but is taken note of 
Parliament as being on the statute-book for 
the purpose of validating and other legisla- 
tion. I am unable to appreciate how 
result follows from the above decision. 
my opinion the ratio of the decision on t 
part of the case lies in the observation 
Article 31B is a constitutional device to 
the specified statutes beyond any atta 
the ground that they infringe Part III lof 
the Constitution. DO 

150. The position as it emerges from the © 
various decisions of the Supreme Court {to 
which a reference has been made and 
I understand those decisions may thus be 
summed up:-— 

151. A wholly void statute may be ren- 
dered operative by the Legislature in any 
of the following ways:— 

(i) The statute may be re-enacted after the 
vice which had led to the declaration 
voidness being removed from it; 

(ii) The legislature may pass a Mien: 
Act retrospectively putting out of the way 


(a°) 


Pe eae 
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one of the competing statutes. which enabled 
unconstitutional discrimination being practi- 
sed undér it and by providing that all action 
should be deemed to have 
shall be continued under the other statute 
which is otherwise without blemish, 
(iii) By Constitutional amendment speci- 
fically mentioning the void statute and“ pro- 
tecting it against any attack.on the ground 
that it violates any of the fundamental rights 
secured under Part DI of the Constitution. 
Prospective amendment of the portions of a 
void statute with the intention of ridding it 
of the vice afflicting it, as has been done by 
the Amending Act of 1968 in the present 
case, is not one of the methods that could 
be adopted to achieve that result. At least 
the decisions of the Supreme Court as I 
understand them leave no room for that. 


152. It seems that in the amending 
Ordinance at least an attempt was made to 
give the Ordinance the semblance of re- 
enacted measure by laying down in Sec. 2 
as follows:— 


“During the period of operation of this 


Ordinance, the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1958 (herein- 


after referred to as the Principal Act), shall’ 


have effect subject to the amendments speci- 


fied in Sections 8, 4 and 5.” 


In the Amended Act even that semblance 
was dropped and no such corresponding pro- 
vision was made. My conclusion, therefore, is 
that the second part of the petitionér’s argu- 
ment must also prevail. 


153. I have already said that the whole 
of the Principal Act was void, In view of 
my finding that such an Act could be render- 
ed. operative in one of the three ways men- 
tioned above and since that had not been 
done and the Act was merely amended in 
1968 by the insertion of an additional sec- 
tion, namely, Section 10E, the amendment 
was ineffective and the Act remained void. 
Any action taken against the petitioner under 
a void. Act was consequently invalid 
must, therefore be struck down. 


154, In the result, I would allow the 
petitions and quash all the proceedings taken 
against the petitioners for their eviction and/ 
or recovery of rent and/or damages; but in 
the circumstances, there will be no order as 
to costs. 


ORDER OF THE COURT 


155. In view of the decision -of the 
majority, all the four writ petitions (C. Ws. 
431/1970, 323/1970, 4839/1969 and 967 of 
1967) are allowed and the proceedings taken 
against the petitioners for their eviction and/ 
or recovery of rent and/or damages are 
quashed. But in the circumstances, there 
will be no order as to costs. 


Appeals allowed. 
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AIR 1971 DELHI 35 (V 58 C 2) 


PRAKASH NARAIN AND 
P. S. SAFEER, JJ: 


Jai Dev and others, Petitioners v. Land 
Acquisition Collector, Mandi and others, 
Respondents, l 

Civil Writ Petn. No. 69 of 1969, D/- 
23-12-1969. | | 

(A) Constitution of . India, Art. 31 — 
Acquisition of property — Petitioner pre- 
vented from filing appeal under Land 
Acquisition Act against amount of com-- 
pensation fixed on ground that property 
was going to be de-acquisitioned — Gov- 
ernment finally deciding to acquire on 
eee compensation — Article is violat- 


The compensation payable to the land- 
owner was determined by the judgment 
of Additional District Judge. In the 
meantime Government took decision to 
de-acquisition the property and there was 
an assurance that no appeal need be filed. 
Ultimately the -decision to de-acquisition 
was given up and the property was 
sought to be acquired on payment of com- 
pensation fixed by the previous Judgment 
of A. D.. J. By that time the period for 
filing appeal against the Judgment was 
over. 

Held, that the acquisition in the cir- 
cumstance would amount to an acquisi- 
tion without payment of correct, just and 
adequate compensation. - (Para 18) 


The Government could have deprived 
the petitioners of the property only on 
payment of compensation that might have 
resulted from its determination by the 
High Court on appeals which the peti- 
tioners would have filed but for the as- 
surances given ugh negotiations. Only 
then the Government could have availed 
of the provisions of the Land Acquisition 
Act without their coming into conflict 
with the constitutional requirements 


eek by Article 19 (1) (f) read with 


cle 81. AIR 1968 SC 718, R 


el. on. 
(Para 16) 
(B) Constitution of India, Art. 19(1) (Ð 
and (5) —- Acquisition laws impose res- 
trictions on the exercise of the funda- 
mental rights protected by Clause (f) and 
whenever their provisions come in for 
scrutmy the Courts have to determine 
whether the restrictions are protected by 
Art. 19(5). (Para 3) 
(C) Constitution of India, Art. 31(2) — 
Acquisition of property — Compensation 
-= “Due process of law’ — Meaning. 
For the sustenance of an “acquisition” 
the compensation payable to the citizen 
mentioned in Article 19 should be arrived 
at after a free exercise by him of all re- 
medies open to him to achieve the correct 
compensation that may be adjudicated 
upon as payable to him through due pro- 
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cess of law. The phrase “due process of 
law” means that the citizen and the ac- 
quiring authority have had free and un- 
hampered recourse to all legal remedies 
-available to them and the compensation 
determined as payable in lieu of the ac 
quisition can be held to have been finally 
adjudicated upon. (Para 7) 
Cases Referred: Chronological _ Paras 
(1968) AIR 1968 SC 718 (V 55) = 
_ 1968-2 SCR 366, Union of India V. ‘ 

M/s. Anglo Afg Agencies 14 
(1963) ATR 1963 SC 563 (V 50) = 

1962-3 SCR 72, Ramchand Jaga- 
© dish v. Union of India. 
(1952) ATR 1952 Punj 266 (V. 39) = 

54 Pun LR 176, s. Watkins 

Mayor and Co. v. Registrar of 

Trade Marks, Bombay 16 
(1951) AIR 1951 SC 469 (V 38) = 

1952 SCR 43, Collector of Bombay | 

X ee Corpn,. of City of 


eae ATR 1941 FC 5 (V 28) = 
1940 FCR 84, Lachmeshwar 
Prasad v. Keshwarlal a 16 
P. Raj, for Petitioners; D. P. Sud, for 
Respondents, Bp 
SAFEER, J.: Part III of the -Constitu- 


tionof India enshrines in itself the funda- 


mental. rights which all citizens enjoy in 
this democratic republic. The right with 
which we are directly concerned in. this 
petition is one which arises in terms of 
clause (f) of Art. 19(1) of the Constitu- 
tion of India, Article 19 is imperative in 
its opening part and is to the effect that 
all citizens shall have the rights enume- 
rated therein. There are then limitations 
placed inside Article 19 in respect of the 

rights enumerated the clauses con- 
tained in ah ae ees ee Clause (f) is 
to the following eff 

**(f) to acquire, mold and dispose of 
property,” 

2. Sub-article (5) of Article 19 is di- 
rectly concerned with clause (f) thereof. 
That sub-article subjects the conferment 
contained in clause (f) to the restriction 
of any existing law imposing any reason- 
able restrictions on the exercise thereof 
and also declares that the State shall not 
be prevented from enacting in the future 
any fresh law so long it imposes only 
reasonable restrictions in respect of the 
rights exercisable in terms of clauses (d), 
(e) and (f) of sub-article (I) of Article 19. 

3. The “acquisition laws” impose res- 

ictions on the exerise of the fundamen- 
tal rights protected by clause (f) and 

henever their provisions come in for 
scrutiny the Courts have to determine 

hether the restrictions are protected by 
sub-article (5) of Article 19. 
' 4, In this very context our attention 
fis at once attracted by Article 31 of the 
Constitution of India. Sub-article () of 
that Article stands by itself and will come 
in for interpretation. in the significant 


- prived of their property, by the aei 


ee 


situation with which we are concerned. 

hes sub-article is to the following jef- 
“31. (D No person. shall be depri 

of his property save by authority of law.” 
5. One of the questions with which we 


. will be dealing with will be as to whether 


the petitioners in this case are being 


. of law, 


6. Sub-article (2) of Article 31 in . 
appropriate support from its provisidnas. 
jee sub-article is to the following ief- 

“(2) No property shall be compulso 
acquired or requisitioned save for a p a 
lic purpose and save by authority of] a 
law which provides for compensation for 
the property so acquired or requisitioned 
and either fixes the amount of the com- 
pensation or 3 the principles jon 
which. and the manner in which, the 
compensation is to be determined . and 
given; and no such law shall be called|in 
question in any court on the ground that 
the compensation provided by that law 
fis not adequate.” 


7. The foregoing article deals with t e 
acquisition of property as well. and 
talks about the determination and pay- 
ment of compensation, On a thorou h 
consideration of the foregoing pro 
it will be imperative for the ultimate 
tenance of an “acquisition” that the com- 
pensation payable to the citizen menticn- 
ed in Article 19 should have been arri as 
at after a free exercise by him of all r 
medies open to him to achieve the co 
compensation that may be adjudicat 
upon as payable to him through due pro- 
cess of law. The phrase “due process lof 
law” has been used in order to convey 
that the deprivation of property 
authority of law’ means that the citiz 
and the acquiring authority have had 
and unhampered recourse to all legal re- 
medies available to them and the compen- 
sation determined as payable in toe 
the acquisition can be held to have 
finally, adjudicated upon. Sub-article (2 
of Article 31, with which we are d 

will stand satisfied only then. . 


8... This petition has been filed by 


.a way, separately come in for deri 










ci ATA TH 


si 


=, 
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petitioners who are sought to be depriv: 


of their land in terms of the alleged - 
quisition by virtue of the notification 
Issued by respondent No. 3. We are ni t 
inclined to go into all the circumstances of 
the case arising out of allegations ad 
counter-allegations because of the signi- 
ficant situation arising herein which has 
attracted us on deeper and appropriate 
consideration. We are satisfied that ote 
petition is to be determined on the one 
significant aspect as to whether the pe 
tioners are being deprived of ‘their pro- 
in compliance with the vee 
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contained in Articles 19 and 31 of the 
Constitution of India. It is an admitted 
case that the compensation to be paid to 
the petitioners was firstly determined by 
respondent No, 1 by an award dated the 
19th of March, 1963 and then the Addi- 
tional District Judge, Mandi. gave his 
judgment dated the 29th of November, 
4967. It is also an admitted situation at 
law that the petitioners could have filed 
an appeal against the determination made 
by the Additional District Judge, Mandi. 
The allegations made by the petitioners 
in paragraph 4 of the petition to the 
effect that they had filed on the 22nd of 
January, 1968 an application for obtain- 
ing a certified copy of the judgment of 


the Additional District Judge, Mandi, for. 


filing the appeal in this Court are not 
denied. The petitioners further — proceed 
to level a significant charge against the 
Government and it is appropriate that 
the same be reproduced here:-— 

“But the petitioners were. prevented 
from filing the appeal as the Government 
in the meantime, had started negotiations 
for returning the land to the petitioners 
and the petitioners were agreeable to re- 
celve back the land in question and as 
such the petitioners did not file the 
appeal” . 

9. If the reply furnished on behalf of 
the respondents to this application is im- 
mediately adverted to by looking into 
paragraph 4 of the written statement filed 
on their behalf then it is to be appreciat- 
ed that in their exact words they open 
para 4 of the written statement by stating 
that paragraph 4 of the petition is also 
admitted. In the body of the same para- 
graph their admission stands - elaborated. 
The elaboration on the point with which 
we are just now dealing is extremely 
nearer to truth and is to the following 
effect:— 

‘It may, further be submitted that the 
negotiations as alleged by the petitioners 
did not in any way take away the right 
of the petitioners relating to filing of the 
respective appeals in the Hon’ble High 
Court and the petitioners.in fact did not 
even intend to pursue further remedy 
as alleged.” 


10. There are two significant admis- 
sions whch emerge out of para 4 of the 
written statement. The first is that ‘in 
the opening line paragraph 4 of the peti- 
tion is stated to be “also admitted”. The 
second is the assertion to the effect that 
the negotiations were certainly going on 
but then the respondents seek to allege 
that the petitioners’ right of appeal had 
not been taken away by those negotia- 
tions. i 


11. The Additional District Judge’s 
judgment was made on the 29th Novem- 
ber, 1967 and the appeal could have been 
filed by the 7th of April, 1968. Before 
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making any observations on this aspect 
it would be appropriate to notice certain 
letters written by the officers through 
whom the respondents were acting. The 
first of these letters has been filed as An- 
nexure ‘D’. That is dated 23rd of Au- 
gust. 1968,.and is addressed by the Chief 
Engineer (North), Himachal Pradesh, 
Public Works Department, Simla, to the 
Deputy Commissioner, Mandi. It is signi- 
ficant to notice that by the 23rd of Au- 
gust, 1968 the time for filing the appeal 
was long over. This letter clearly shows 
that the negotiations between the parties 
had eloquently and purposefully gone on. 
The letter was to the effect that a piece 
of land measuring 93 Bighas, 4 Biswas 
and 16 Biswansis belonging to Sarvshri 
Jaidev Ram and Hem Raj, two of the 
petitioners, had been acquired by the 
Himachal Pradesh Government in 1962 
for the construction of Rest Houses, 
Tourists Rest House, Cafeteria and other 
allied buildings. Then the letter proceed- 
ed to record firmly that the Government 
did not propose any longer to construct 
those buildings and the question of the 
de-acquisition of that land was under 
consideration of the Government. The 


- ultimate request exactly made was that 


the land may not be mutated in the name 
of the Himachal Pradesh Public Works 
Department. 


12. The second letter which calls for 
attention is dated 7th September, 1968 
De in that letter it is clearly stated as 
under:— 


“It has been decided by the Govern- 
ment that the land measuring 93-4-18 
Bighas belonging to-Sarvshri Jaidev Ram 
and Hem Raj at Nagwain may be de- 
acquired by issuing a notification and the 
possession thereof restored to the parties 
concerned,” 


13. When we will return to the pro- 
visions of Article 31 of the Constitution 
of India we will have to confine ourselves 
to the consideration that it was due to 
the negotiations to which the respondents 
were a persuading party that the peti- 
tioners had been deprived of their 
choice of filing the appeal in the High 
Court against the judgment of the Addi- 
tional District Judge which would have 
then lost its finality. A reference may 
be made to Annexure ‘F’ which is more 
significant than mere correspondence. 
That is in the nature of summonses, and 
therein at items Nos. 4, 5, 6, 7 and 10 the 
names of the present five petitioners stand 
enlisted. .All the persons mentioned in. 
Annexure ‘F’ were called upon to come 
for the purpose of receiving back the res- 
pective pieces of land acquired from them. 
The five petitioners are out of that group 
of thirteen persons. Those who had al- 
ready received compensation were -called 
upon to bring back the compensation 
amounts with them so that necessary 
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action could be taken to return their 
“lands” after refunding of the amounts. 


14. So far as the petitioners were 
concerned it was nobody’s case that they 
had received any compensation. Annexure 
‘F’ contained a call to persons of that 
category also to come to receive back 
their land which had earlier been acquir- 
ed, We have firmly held that there were 
negotiations between the Government and 
the present petitioners because of which 
they had been defrauded into not filing 
any appeal against the judgment of the 
Additional District Judge. We hold that 
it was because of the “admitted negotia- 
tions” that the petitioners stood deprived 
of the opportunity of availing of the re- 
medy by way of an appeal to the High 
Court which through the due process of 
law may have provided final adjudication 
in respect of the compensation payable to 
the petitioners. This Court is, in terms 
of Article 226 of the Constitution of 
India, both a Court of law as well as of 
equity and cannot forget the observations 
made in AIR 1968 SC 718, Union of India 
v. M/s. Anglo Afghan Agencies. That 
brilliant judgment opens up in the do- 
main of dispensation of justice an era 
with greater firmness than it was done by 
os Foe. view expressed in AIR 1951 

9, 


15. Having held out to the petitioners 
that their land was going to be de-acquisi-~ 
tioned, having written the aforemention- 
ed letters and having issued the summons 
in the form of Annexure ‘F’ the res- 
pondents cannot be allowed to perpetuate 
their fraud by which through negotia- 
tions they at least kept the petitioners 
away from exercising their right of ap- 
peal With a thorough probe the truth 
that becomes visible is that the negotia- 
tions had really materialized into a de- 
cisión to de-acquisition the property and 
the petitioners were definitely assured 
that they need not file any appeal. But 
then as stated in para 9 of the written 
statement the proposal to de-acquisition 
the disputed land was rejected only on 
the 4th of January, 1969 long after the 
time to file the appeal was over, because 
the Lieutenant Governor approved the 
proposal dated the a of November 1968 
made by Shri G. C. Negi contained in 
Annexure ‘RD’ (filed with the written 
statement) to utilize the disputed land by 
setting up a sheep-breeding farm instead 
of using it for the original purpose. 


16. The question. which arises is as to 
whether the provisions of Article 19(1) 
(f) read with Article 31 stand satisfied or 
not? It is sub-article (D) of Article 31 
which comes in first, That has been re- 
produced above. The Government could 
have deprived the petitioners of their 
property only through due exercise of 
authority conferred by law. That would 
mean that if the petitioners had in ordi- 


L R. 


nary circumstances moved this Co by 
way of appeal and the Government had 
answered the appeal in case it decidéd to 
defend and then final adjudication 
taken place then the Government on. pay- 
ment of the compensation so de 

could have with the authority of la 
prived the petitioners of their prop, 

The question of any challenge to an law 
for determining compensation does} not 





question is as to whether 
having deprived the petitioners of ee 
right to file the appeal or appeals ee 
High Court the Govt. can be allow 
deprive the petitioners of their pro erty 
by paying the compensation as det j l 
by the Additional District Judge, M at 
A hearing of the appeal by the High Court 
would have been in the nature of the re- 
hearing of the entire claim of | the 
petitioners. A reference in this | be~ 
half may usefully be made to the law 
laid down in AIR 1941 FC 5. That case 
was relied upon by the Punjab High 
Court in 54 Pun LR 176=(AIR 1952 j 
266). The Hon’ble Supreme Co of 
India also approved all the observations 
made in that case in AIR 1963 a oe 
There, in the Federal Court case, 
Lordships clearly held that the Peia 

of the appeal in terms of the proced ai 
law prevailing in India was in the nature 
of the re-hearing of the case and the ae 
pellant would be entitled afresh to ‘an 
relief which the appellate Court = 
give on its own consideration of all!the 
facts and circumstances and even tbe 
changes in law that may merit consider- 
ation at the time of the recording of/the 


appellate decision. 

We cannot persuade ourselves et 
the respondents can derive the 
thority of law? to deprive ue 





petitioners of their property from the lad- 
judication by the Additional rict 
Judge against whose orders the Gov 
ment “negotiations” and assurances did 
not permit the petitioners to file an lap- 
peal in the appropriate Court. The com- 
pensation fixed may have been varied as 
a result of the appeal. We held that ithe 
Government could have deprived the Le 
titioners of the instant property only! on 
payment of compensation that may hkve 
resulted from its determination by the 
High Court on appeals, which we hold, 
the petitioners would have filed but for 
the assurances given through negotiaticns. 
Only then the Government could have 
availed of the provisions contained in the 
Land Acquisition Act without their len 
ing into conflict with the constitutio! 
requirements created by Article 19 ha 
(f) read with Article 31 of the Constitu- 
tion of India. 


17. Appreciating Article 31 of the Con- 
stitution of India we may say that it y 
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be correct that the property may be ac- 
quired in terms of a law which may pro- 
vide the procedure for determining the 
compensation. The determination of com- 
pensation may follow in accordance with 
the provisions contained in any such law 
for fixing the quantum of compensation. 
In this case there is a law in compliance 
with which compensation can be deter- 
mined. That law provides for an appeal 
to the High Court. As we have said 
earlier we are fully satisfied that the 
Government had at one time decided to 
de-acquisition the property and had per- 
suaded the petitioners not to file the ap- 
peal. The respondents have caused the 
non-filing of the appeal and thus the 
compensation on payment of which they 
propose to obtain the property cannot be 
held to have been determined after the 
petitioners having been allowed to avail 
of the due process of law. . 


That being sq the Government is il- 
legally holding the property in defiance 
of the petitioners’ fundamental rights 
guaranteed by Articles 19 ()-@® 


This the respondents are doing 
mala fide. Mala fide arises because the 
admitted negotiations certainly interfered 
with the choice on the part of the pre- 
sent petitioners to file or not to file ap- 
peal, Once the Government can be held 
to have put the petitioners out of their 
right to file the appeal then the Govern- 
ment cannot be allowed to reap the 
profits of its own fraud and obtain the 
property subject to payment of compen- 
sation as determined by the Additional 
District Judge. It must be recorded that 
the learned counsel appearing for the res- 
pondents frankly conceded that he could 
not offer any defence to this legal aspect 
of the case. 


18. On a detailed consideration of the 
constitutional provisions as well as of the 
equities which prevail in this case we are 
of the opinion that this writ petition 
deserves to be allowed on the grounds 

hich have been. elaborated above. The 
correct position is that the acquisition in 

situation would amount to an acquisi- 
tion without payment of correct, just and 
adequate compensation. The orders of 
acquisition of the property belonging to 
the petitioners which is the subject-matter 
of this writ petition are hereby quashed. 
The Government will restore the property 
to the petitioners. The petition is accept- 
ed with costs. 


PRAKASH NARAIN, J.: 19. 
. Petition allowed. 


I agree. 
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AIR 1971 DELHI 39 (V 58 C 3) 
FULL BENCH 


H. R. KHANNA, C. J. 
5 N. ANDLEY AND 
JAGJIT SINGH, JJ. 


A. K. Gopalan, Petitioner v. The 
Election Commission of India and. an- 
other, Respondents, 


Writ No. 812 of 1970, D/-21-8-1970. 


(A) Representation of the People Act 
(1950), S. 14(b) — ing date’ — 
Preparation or revision of al roll 

date is Ist J anuary of year 
x which preparation or revision is com- 
pleted. 


The electoral rolls can be consider- 
ed to be prepared or revised only when 
the entire process of preparation or 
revision is completed. It is the culmina- 
tion of that process which results in the 
preparation and revision of the electoral 
rolls, (Para 15) 


The difference in “the language of 
Sections 14(b) and 27(6).clearly indicates 
that the legislature did not intend the 
ist January of the year in which the 
preparation of revision of the electoral 
rolls is commenced to be the q 
date for Section 14(b). There is nothing 
in forms 4 and 6 appended to the Regis- 
tration of Electors Rules 1960 which 
militates against this conclusion. 

(Para 15) 

(B) Representation of the People Act 
(1950), S. 21(3) — Special revision of 
electoral rolls — Procedure — Duty of 
Election Commissioner. 


It is for the Election Commission to 
prescribe the procedure for the special 
revision of the electoral:roll of any con- 
stituency. All that has to be ensured is 
that the urgency and promptness do not 
degenerate into undue hurry and im- 
patient haste as may cause prejudice to 
the holding of free and fair elections and 
prevent persons, otherwise qualified from 
exercising their franchise. A judicious 
balance has therefore to be maintained 
keeping the said TACOS in view. 

(Para 17) 


Where the draft rolls were publish- 
ed on August 6, 1960 and the claims and 
objections could be lodged within three 
days from the date of publication of the 
draft rol, the order of the Election 
Commissioner directing that the final 
rolls be published on August 10, 1970, 
could not be challenged, in the absence 
of prejudice being caused to anyone 
because of the direction, on the ground 
that August 9, 1970 being Sunday it 
was permissible to lodge claims and 


obifections on August 10, 1970. There 
was nothing inherently impracticable 
in the direction that the claims and 
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objections be decided before the close 
of the day on August 10, 1970 and that 
the rolls be also finally published there- 
after on that day. (Para 17) 

Salil Ganguli with Rath Dass, for 
Petitioner; Niren De, Attorney General 
with B. N. Kirpal, for Respondents. 

JUDGMENT:— Shri A. K. Gopalan 
by means of this petition under Art. 226 
of the Constitution of India has prayed 
for the issuance of a writ to quash the 
electoral rolls of 133 Assembly Constitu- 
encies of Kerala. Prayer has also been 
made for a direction to the respondents 
‘to carry -out special revision of electoral 
. rolls in accordance with law. 

Ze The petitioner is an elector of 
the Cannanore (2) Assembly Constituency 
in Kerala. He is a member of Parlia- 
ment and is the leader of the Communist 
= Party of India (Marxist). The respon- 
dents in the — petition are the Election 
Commission of India and the Chief Elec- 
tion Commissioner of India. The pre- 
sent petition was filed by the petitioner 
- on July 29, 1970. ; 


3.0 The Legislative Assembly. of 


Kerala was dissolved by the ‘Governor 
of the State on June 26,1970. The elec- 
toral rolls of the Assembly Consti- 
tuencies, according to the petitioner, con- 
tained fictitious ‘and wrong entries: as a 
result of the manipulations of the then 
party in power in Kerala. ‘The peti- 
tioner in that connection sent a mem- 
a to respondent No. 2 on July: 10, 
970 
petitioner personally. met respondent No. 
2 and submitted. another memorandum 
complaining of the defects in the elec- 
toral rolls. A copy of the electoral rolls 
is stated to have been supplied to- the 
. political. parties in. July, 1970. ‘Those 
electoral rolls,- according to the peti- 
tioner, . were -draft electoral rolls and 
there was no proper publication of the 
said rolls. The respondents are further 
_ stated to have directed special revision 
of electoral rolls and the PE a an of 
the final rolls .on.August 8. 1970 (this 
date was subsequently alterėd to August 
10, 1970). The. petitioner has claimed 
that the special revision of the rolls was 
not in accordance with law. - 

4. The petition was admitted on 
July 30, 1970.. The Court then declined 
to make an order staying publication of 


the final rolls of the Assembly Consti-. 


tuencies disposal of the writ 
petition. 


5. The petition has been resisted 
by the respondents and the affidavit of 
Shri A.. N. Sen, Secretary, Election Com- 
mission of India, has been filed in op- 
position to the petition. Shri S. p. Sen 
Varma, Chief Election Commissioner. of 
India has also filed his affidavit contro- 
verting the stand of the petitioner. 


ti the 


Thereafter; an July 22, 1970 the 


- As such, the 


| 
A. ae 
6. Preliminary objections ve 
been taken on behalf of the respond: nts 
that the petitioner has no locus di 
to file the petition and that the pa ition 
is not maintainable in view of the vi~ 
sions of Art. 329(b) of the Constitu ion. 
According to the respondents, the lim- 
pugned electoral rolls are not draft rolls 
but are rolls which were re on 
Ist of January, 1970 as the qualifyi ag 
date and were finally published on J 
ary 15, 1970. It has been denied that 
there was any manipulation in the 


ig stated to 






who -cast their votes in two of the bye- 
elections, was.as high as 83.3% and 83|8%. 
and in one-bye-election 73.6%. The peti-~ 
tioner’s party contested all the 


of those elections:- As regards the £ 
revision of the electoral rolls, 


factor, which weighed with the respon~ 
dent in this respect, was that individ tals 
applying for the correction of the 










The allegation that the special -Te 
of electoral rolls was not in acco 
with law has been controverted. 


Te During . the pendency. of. 
petition an application was filed on b 
of the respondents to the effect that as 
a result of special revision final electcral 
rolls had been published in respect] of 
all the constituencies on August 10, 1 ue 
impugned electoral r 
were stated to have been superseded ts 
the electoral rolls published on Au 
10, 1970. The petition, it was added, had 
become infructuous - and as such should 
be dismissed. 


8 - Another affidavit of Shri |P. 
Roy, Deputy Election Commissioner, has 
been filed at the time of the hearing} of 
the petition to the effect that intimation. 
has been received that the Governor of 
Kerala issued a notification calling upon 
all Assembly Constituencies in the State 
to elect members and that August 24, 
1970 has been fixed as the last date for 


` the making of nominations. The poll has 


been fixed for September 17, 1970. 


m 
view of the above notification also | 


petition is stated to be not maintaina le. 


9. Before dealing with the res- 
pective contentions of the parties, it may 
be pertinent to refer to the relevant. p 


_visions of law. Article 324 of the g 


1971 


stitution provides that superintendence, 
direction and control of elections shall 
be vested in an Election Commission. 
According to Art. 325, no person shall be 
ineligible for ` inclusion in the electoral 
roll on grounds of religion, race, caste 
or sex. Adult suffrage has-been made 
the basis of elections to the House of the 
People and to the Legislative -Assemblies 
of States by Art. 326. Article 327 gives 
power to Parliament to make provisions 
with respect to. elections to Legislatures. 
Similar power in respect of elections to 
State Legislatures has been given to the 
Legislatures of those States under Arti- 
cle 328. Article 329 creates a bar to in- 
terference by courts in electoral matters. 
Clause (b) of that Article provides that 
notwithstanding: anything in the Con- 
stitution no election to either House 
of Parliament or State Legislature 
shall be called in question except by an 
election petition. Two Acts, both of 
them known as the Representation of the 
People Act, have been enacted by the 
Parliament in respect of elections to the 


Houses of Parliament and the State- 


Legislatures. One of these Acts is Act 
43 of 1950 (hereinafter referred to as the 
Act of 1950). This Act deals with the 
allocation of seats in, and the delimita- 
tion of constituencies for the purpose of 
elections to the House of the People and 
the State Legislatures, the qualifications 
of voters at such elections, the prepara- 
tion of the electoral rolls, the manner 
of filling seats in the Council of States 
by representatives of Union territories 
and other connected matters. The other 
Act, which is Act 43 of 1951 (hereinafter 
referred to as the Act of 1951) provides 
for the conduct of elections to the Houses 
of Parliament and the State Legislatures, 
the qualifications and disqualifications for 
membership of those Houses, the corrupt 
practices and other offences at or in con- 
nection with such elections: and the deci- 
sion of doubts and disputes--arising out 
of or In connection with such elections. 


10. According to Section 15 of 
Act of 1951, a general election shall be 
held for the purpose of constituting a 
new Legislative Assembly on the expira- 
tion of the duration of the existing 
Assembly or on its dissolution. For the 
said purpose the Governor or the Ad- 
ministrator as the case may be shall, by 
one or more notifications published in the 
Official Gazette of the State on such date 
or dates as may be recommended by the 
Election Commission, call upon all As- 
sembly constituencies to elect members 
in accordance with the provisions of the 
the Act and the rules and orders made 
thereunder. Part OI of Act of 1951 
deals with election to the Assembly con- 
stituencies. According to Section 14 of 
that Act ‘qualifying date’, in relation to 
the preparation or revision of every 
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electoral roll, means the Ist day of 
January of the year in. which it. is so 
prepared or revised. Section 15 ee 
provision for electoral roll of every con- 
stituency. Section 16 prescribes the dis- 
qualifications for- registration in an 
electoral roll. According to Section 17 
no person should be registered in more 
than one constituency, while according to 
Section 18 no -person shall be registered 
more than once in any constituency. Sec- 
tion 19 prescribes that every person, who 
is not less than twenty-one years of age 
on the qualifying date, and is ordinarily 
resident in a constituency, shall be en- 
titled to be registered in the electoral 
roll for that constituency. Section 20 
gives the meaning of the word “ordinari- 
ly resident”. Section 21 deals with the 
preparation and revision of electoral 
rollis, and reads as under: 

“(1) The electoral roll for each con- 
stituency shall be prepared in the presc- 
ribed manner by reference to the quali- 
fying -date and shall come into force im- 


‘mediately upon its final publication in ac- 


cordance with the rules made under this 


Act. 

(2) The said electoral roll— 

(a) shall, unless otherwise directed 
by the Election Commission for reasons 
to be recorded in writing, be revised in 
the prescribed manner by reference to 
the qualifying date—. 

(i) before each general election to 
the House of the People or to the Legis- 
lative Assembly of a State: and- 

(ii) before each bye-election to fill a 
casual vacancy in a seat allotted to the 
constituency; and > 

- (b) shall be revised in any year in 
the prescribed manner by reference to 
the qualifying date if such revision has 
es directed by the Election. Commis- 

on: 

Provided that if the electoral roll is 
not revised as aforesaid, the validity or 
continued operation of the said electoral 
roll shall not- thereby be affected. _ 

(3) Notwithstanding anything con- 

ed in sub-section (2) the Election 
Commission may af any time, for reasons 
to be recorded, direct a special revision 
of the electoral roll for any constituency 
or part of a constituency in such. manner 
as it may think fit: 


. Provided that subject to the other 
provisions of this Act, the electoral roll 
for the constituency: as in force at the 
time of the issue of any such direction, 
shall continue to be iñ force until the 
completion of the special revision so 
directed.” 
Section 22 gives power to the electoral 

registration officer to make correction of 
entries in the electoral rolls on the ap- 
plication of a party or suo motu, while 
Section 23 gives power to mar officer to 
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include a name in the electoral roll, if 
the conditions mentioned in those sec- 
tions are fulfilled. Section 24 provides 
for appeal to the chief electoral officer 
from any order of the electoral regis- 
tration officer made under Section 22 or 
Section 23 of the Act. Section 25 pro- 
vides for the fee on applications under 
Sections 22 and 23 of the Act. Section 28 
gives power to the Central Government 
to make rules after consultation with the 
Election Commission in respect of a 
number of matters including the follow- 
ing: 

“(b) the preliminary publication of 
electoral rolls; 

(c) the manner in which and the 
time within which claims and objections 
as to entries in electoral rolls may be 
preferred; l 

(d) * . * + * 

(e) the manner in. which notices of 
claims or objections shall be published; 

(f) the place, date and time at which 
claims or objections shall be heard and 
the manner in which claims or objections 
shall be heard and disposed of; 

Se the final publication of electoral 
rol 


(hy) the revision and correction of 
electoral rolls and inclusion of names 
therein;” 


Sub-section (3) of S. 28 provides that the 
rules shall be laid down before either 
House of Parliament for a period of 
thirty days and shall take effect there- 
after unless modified or annulled by the 
Parliament. 


11. Registration of Electors Rules, 
1960 (hereinafter referred to as the 
Rules), have been framed under Act of 
1950. Rule 5 deals with the preparation 
of rolls in parts while Rule 6 deals with 
the order of names of electors in each 
part of the roll. Rule 8 enables the re- 


gistration officer to secure information 
from the occupants of dwelling houses 
for the purpose of preparing the 


roll. According to Rule 9, the re- 
gistration officer and persons employed 
by him shall have access the 
registers of births and’ deaths, and to the 
admission registers of educational insti- 
tutions. Rule 10 makes provision for the 
publication of the rolls in draft, while 
Rule 11 prescribes for further publicity 
to those rolls. Provision has also been 
made for the supply free of cost of two 
copies of each separate part of such roll 
to every political. party for which a 
symbol has been exclusively reserved in 
the State According to Rule 12, every 
claim for the inclusion of a name in the 
rolls and every objection to an entry 
therein shall be lodged within a period 
of thirty days from the date of the publi- 
cation of the roll in draft under -Rule 10 
or such shorter period as may be fixed 


by the Election Commission in that 
behalf. Power- has also been given |to 
the Election Commission to extend fhe 
period in respect of the constituency 
whole or part thereof. Rule 13 prescribes 
the form for claims and objections, while 
Rule 14 deals with the manner of lodging 
claims and objections. Rules 15 and /16 
prescribe the procedure for designated 
officer and registration officer respective- 
ly. According to Rule 17, any claim jor 
objection which is not lodged within the 
prescribed period, or in the form and 
manner specified shall be rejected. 
Rule 18 provides for the acceptance of 
claims and objections without inquiry, 
while Rule 19 deals with the notice lof 
hearing claims and objections. rer pa 
prescribes the procedure for inquiry iÐ 
claims and objections. Rule 21 ai 
with the inclusion of names inadvertent- 
ly omitted, while Rule 21-A deals wi 
deletion of names of dead electors and 
of persons who have ceased to be = 
narily resident. Rule 22 prescribes for 
the final publication of rolls, and reads 
as under: — 

“(1) The . registration officer 
thereafter | 

(a) Prepare a list of under les 
to carry out his decisions under rul 
18, 20, 21 and 21A, and to correct 
clerical or printing errors or other ih 
accuracies saeco discovered in 
the roll; an 

(b) EA the roll, together wit 
the list of amendments, by making la 
complete copy thereof available for in- 
spection and displaying a notice in fo 
16 at his office. l 

(2) On such publication, the roll 
gether with the list of amendments sha 
be the electoral roll of the constituency 


(3) Where the roll (hereafter in 
sub-rule referred to as the basic ro 
together with the list of amendmen 
becomes the electoral roll for a con- 
stituency, under sub-rule (2), the Regis- 
tration Officer may, for the convenience 
of all concerned, integrate, subject to 
general or special directions issued 
the Election Commission in this behalf, 
the list into the basic roll by including 
the names of electors in the list togethe 
with all particulars relating to su 
electors in the relevants parts of 
basic roll itself so however that n 
change shall be made in the process o 
such integration in the name of an 
elector or in any particulars relating 
any elector as given in the list o 
amendments.” 


Rule 23 deals with the appeals from 
orders deciding claims and objections. 
Rule 25 deals with the annual revision 
of rolls. Sub-rules (1) to (3) of that rule: 
read as under: 

“(1) The roll for every constituency 
shall be revised under sub-section (2) of 


1971 


Section 21 either intensively or summari- 

ly, or partly intensively and partly sum- 

maT. as the Election Commission may 
ct 


(2) Where the roll or any part there- 
of is to be revised intensively in any 
yaa it shall þe prepared afresh and 

ules 4 to 23 shall apply in relation to 
such revision as they apply in relation 
‘to the first preparation of a roll. 


(3) When the roll or any part there- 
of is to be revised summarily in any 
year, the registration officer shall cause 
to be prepared a list of amendments to 
the relevant parts of the roll on the 
basis of such information as may be 
readily available and publish the roll to- 
gether with the list of amendments in 
draft; and the provisions of Rules 9 to 
23 shall apply in relation to such revi- 
sion as they apply in relation to the 
first preparation of a roll.” 

12. The date of the snlication of 
the impugned electoral rolls was not 
specifically mentioned in the petition. At 
the time of the hearing of the petition 
Mr. Ganguli, on behalf of the petitioner, 
has stated. that the electoral rolls, which 
are assailed by the petitioner are those 
ote were published on January 15, 

70. 


13. The first contention, which has 
been advanced on behalf of the peti- 
tioner, is that the impugned rolls, which 
were published on January 15, 1970, 
were draft rolls and not rolls which are 
finally published under Section 21 of Act 
of 1950 and Rule 22. After hearing Mr. 
Ganguli on behalf of the petitioner and 
the Attorney General on behalf of the 
respondents, we are of the opinion that 
there is no force in the above conten- 
tion. The affidavit of Shri A. N. Sen, 
Secretary of the Election Commission, 
shows that steps for the revision of the 
electoral rolls of 133 Assembly Constitu- 
encies in Kerala were taken under a 
crash programme during the period be- 
tween November 15, 1969 and January 
15, 1970. The programme covered all 
the States and the Union territories. The 
rolls were revised with the ist of Janu- 
ary, 1970 as the- ‘qualifying date’ and 
were finally published on January 15, 
1970. The programme for the revision 
of the electoral rolls of the 133 Assembly 
constituencies was fixed by the Commis- 
sion in its letter-dated November 6. 1969 
to the Chief Electoral Officers and was 
as follows:— 


“(i) Publication of the 
existing rolls as draft 

rolls eee 15-11-1969 
lodging 


(ii) Period of 

claims and objections. 

` eee 15-11-1969 
to 

30-11-1969 
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(ii) Preparation of state- 
. ments under Rr. 21 


and 21-A by house to 
house enumeration ... 15-11-1969. 
to 


i p Š 7-12-1969 
Gv) Publication of the lists i 
under Rr. 21 and 21-4. 
‘ee 7-12-1969 
to 
15-12-1969 


{v) Disposal of claims and 
objections and state- 
ments under Rr. 21 

and 21-A. «. 31-12-1969 
(vi) Preparation of sup- 
plements either in 
Print or in manuscript. 

eve 1-1-1970 


to 
, 15-1-1970 
(vii) Final publication of 
the electoral rols. 

es» 15-1-1970” 

The affidavit further shows that in con- 
nection with the above-mentioned revi- 
sion, the co-operation of all the political 
cal parties was sought by the respondents 
and a letter dated November 6, 1989 
was issued in this connection to all 
political parties, including the Communist 
Party of India (Marxist). Wide publicity 
to the revision programme was also 
piven. In pursuance of the above letter 
the electoral rolls that were in force on 
November 15, 1969 were published on 
that date in draft and claims and ob- 
jections to those rolls were invited. A 
period of fifteen days, i.e., up to Novem- 
ber 30, 1969 was prescribed for lodging 
claims and objections. The published 
rolls in draft were made available for 
inspection at all specified places acces- 
sible to the public. Two conies of the 
draft rolls were offered to the recognis- 
ed political parties and they were asked 


‘to collect them from the respective 


electoral registration officers. Revision 
was thereafter carried out to the elec- 
toral rolls. The revision was partly 
summary and partly intensive. The rolls 
were after that finally published on 
January 15, 1970. These rolls were avail- 
able for inspection by all concerned. 
There appears to be no cogent ground 
to question the above statement of Shri 
Sen. The statement proves beyond any 
manner of doubt that the impugned rolls 
were not the draft rolls but were those 
which were finally published. : 

14. Another contention, which has 
been advanced on behalf of the peti- 
tioner, is that when part of the rolls 
was revised summarily during the 
period from November 15, 1969 to Janu- 
ary 15, 1970, the registration officers 
failed to comply with the provisions of 
sub-rule (3) of Rule 25 of the Rules. Ac- 
cording to that sub-rule, when the roll 
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or any part thereof is to be revised 
summarily in any year, the registration 
officer shall cause to be prepared a Hst 
of amendments to the relevant parts of 
the roll on the basis of such information 
as-may be readily available and publish 


the roll together with the list of amend-: 


ments in draft. It is urged that no list 
of amendments referred to in the sub- 
‘rule was published along with the exist- 
ing rolls when they were published on 
November 15, 1969. It is evident that 
the above argument presupposes that 
some information was readily available 
and on the basis of such information the 
list of amendments, referred to in the 
sub-rule, was prepared. There is, how- 
ever, no allegation in the petition, far 
less any material on the record, to show 
the availablity of such information and 
the preparation of a list of amendments. 
Indeed, the case of the petitioner, as 
given in the writ petition, is founded 
upon the assumption that the impugned 
rolls were draft rolls and not those final- 
ly published on January 15, 1970. As 
the above argument on behalf of the 
petitioner is upon the existence of 
certain facts it was imperative for the 
petitioner to allege those facts so that 
the reply of the respondents could be 
obtained about the existence of those 
facts. The Court in such an event could 
have been in a position to decide the cor- 
rectness and validity of the argument 
regarding infraction of Rule 25(3). In 
the absence of such an allegation it can- 
not be held that the respondents ed 
to comply with sub-rule (3) of Rule 25 
because of the alleged failure to publish 
the list of amendments. 


15. It has next ‘been argued on 
behalf of the petitioner that the Saale 
fying date when the rolls were revised 
during the period from November 15, 
1969 to January 15, 1970, should have 
been ist of January, 1969 and not Ist of 
January, 1970. According to Sec. 14(b) 
of Act of 1950, unless the context other- 
Wise requires, the ‘qualifying date’, in 
relation to the preparation or revision of 
every electoral roll under this . Part, 
means the Ist day of January of the year 
in which it is so prepared or revised. 
As the entire process of preparation and 
revision of the rolls covered a period of 
two months, which was partly in the 


i 

| 
A L R. 

are of the view that the stand of oe 
learned Attorney General is correct. 
electoral rolls can be considered to 
prepared or revised only when the enti e 
process of preparation or revision is co 
pleted. Til that stage the a Leal p7 

mains inchoate and in an Fas PEVE Sii 

it is is the culmination of that pr 
which results in the preparation and 
revision of the eletcoral rolls. We pe 
fortified in the above conclusion by 
paring the language of Section 14(b) 
Act of 1950 with that of sub-section : 
of Section 27 of that Act. Section - 
deals with the preparation of electo 
rolls for Council constituencies. Sub- 
ee (6) of that section reads as 
under:— 


“For. the purposes of sub-sections & 
and (5) the qualifying date shall be 

Ist day of -November of. the year 
which the preparation or revision of 
electoral roll is commenced.” 

Had it been the intention of the Legis- 
lature that the qualifying date in Sem 
tion 14(b) shoud be the Ist January f 
the year in which the preparation or 
revision of the electoral roll is coni- 
menced, there was nothing to prevent 
the Legislature to use language 

to that used in sub-section (6) of S. 27 
in Section 14(b) of the Act. ' The dit- 


rh i 


- ference in the language of the above two 


provisions clearly indicates that e 
Legislature did not intend the 1st: Janu- 
ary of the year, in which the pre - 
tion or revision of the electoral rolls ; 
commenced, to be the qualifying date fcr 
Section 14(b) of the Act. There is no 
ing in forms 4 and 6 appended to 


. Rules, to which reference has been made 


on behalf of the petitioner, which 
tates against the above conclusion. 


16. Mr. Ganguli, on behalf of the 


petitioner, has next assailed the spe 
revision of the rolls which was ES 
on July 28, 1970. It is urged that 
order dated J uly 28, 1970 mentioned 
date of publication of the draft rolls Hi 
be August 3, 1970, while, according t 
the application filed by the responden 
the rolls with the list of amendments 
draft in respect of the five. distri 
namely, Trivandrum, Quilon, Allepey, 
Kottayam and Ernakulam, were publish- 
ed on August 3, 1970, and in respect o A 


year 1969 and partly in the year 1970, the remaining tricts, namely, Cani- 
question arises as to which is e year in nanore, Kozhikode, Mallapuram, Palgha 


which the rolls can be said to be pre- 
pared or re ; Acco to Mr. 
Ganguli, it should be the date of the 
commencement of the process of pre- 
paration or revision and not the date on 
which the process comple As 
against that, the Attorney General has 
argued that it should be the date on 
which the process is completed. After 
giving the matter our consideration, we 


and Trichur, on August 6, 1970. It 

argued that the publication of the dra 
rolls on August 6, 1970 was in violatio 
of the order dated July 28, 1970. 
such ground was taken by the petitioner 
in the petition and in the absence of tha; 
the record is lacking in material on the 
basis of which it can be predicated as 
to whether there was non-compliance 

with the order dated July 28, 1970. An; 


No. 


f 


1971 
nexure VII to the petition is only a 
specimen of that order. There is noth- 
ing to show that the order; which: relat- 

to the fve districts of Cannanore, 
ke Mallapuram, Palghat and 
Trichur, contained the date. August 3, 
1970 and not August 6, 1970 for the 
publication of- the draft rollis. In fact 
the learned Attorney General has stated 
at the hearing that the date of publica- 
tion for the draft rolls of the above- 
mentioned five districts was fixed as 
August 6, 1970. 


Lastly it has been pointed out 
on behalf of the petitioner that the 
order dated July 28, 1970 contemplated 
that the claims and objections would be 
lodged within three days from the date 
of the publication of the roll in draft. 
It is urged t as the draft rolls were 
published in respect of five of the dis- 
tricts on August 6, 1970, the claims and 
objections could be lodged till August 9, 
1970. 9th of August, 1970 was a Sunday 
and as such it was permissible under the 
General Clauses Act, 1897 (10 of Baad 
which has been made specifi ap- 
plicable a sub-rule. (2) of Rule 2 of the 
Rules, to lodge claims and objections on 
August 10, 1970. In such an event, ac- 
cording to 
petitioner, there could not be the final 
publication of the rolls on August 10, 
1970, So far as this contention is con- 
cerned, we find that there is no material 
on the record to show that any prejudice 
was caused to anyone because of the 
above directions of the respondents or 
that the same prevented any claim or 
objection being lodged. There was 
nothing inherently impracticable in the 
direction of the Commission that the 


before the close of the 
10, 1970 and that the rolls be also final~ 


iy published thereafter on that day. Ac-' 


cording to sub-section (3) of S. 21 of the 
Act of 1950 the special revision of the 
electoral roll for any constituency gies 
take place in such manner as the 
tion Commission directs. It Saud. 
therefore, follow that it was for the 
Election Commission to prescribe the 
procedure for the special revision and 
that the said Commission was well with- 
in its power in directing that the special 
revision be completed by August 10, 1970 
and the final rolls be published on that 
day. It has to be borne in mind that 
the electoral process requires a measure 
of urgency and promptness and admits 
of no slackness or laxity. All that has 
to be ensured is that the urgency and 
promptness do not degenerate into -undue 
hurry and impatient haste as may cause 
prejudice to the holding of free and fair 
elections and prevent persons, otherwise 
qualified, from exercising thelr franchise. 


_ Mohd. Yaqub v.:Union of India (FB) 


the learned counsel for the. 
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A judicious balance has, therefore, to be 
maintained keeping the said factors in 
view,. The procédure adopted by the res- 
pondents has not been shown to impinge 
upon the above wholesome principle. 

18. We, therefore, find that none 
of the grounds attacking the T 
and validity of. tbe electoral. rolls 
been substantiated. As -the se Arad ai 


` advanced on behalf of the petitioner have 


been examined on their merits and have 
been found to be not well founded, it is 
not necessary to go into the objections 
raised on behalf of the respondents re- 
garding the locus standi of the pet- 
tloner and the maintainability of the 
petition or about its having become in- 

consequently 


The 
d is but in the cir- 
cumstances without costs: 
Petition dismissed, 


ATR 1971 DELHI 45 (V 58 C 4) 
: (HIMACHAL BENCH) 
bhi BENCH 

R. KHANNA, C. J. 
“WARDAYAR HARDY AND 
T. V. R. TATACHARI JJ. l 
. Mohd. Yaqub, Petitioner v. The 
Union of India and others, Respondents. 

Civil Writ Petn. No. 3 of 1969, D/- 
5-8-1970. 

(A) Punjab Reorganisation ee (31 of 
1966), S. 67 — Reorganisation of Punjab 
and Constitution of Punjab, Haryana 
States and Union territory of Chandigarh 
— Dissolution of Electricity Board of 
erstwhile Punjab — Services of em- 
ployees whose services were not termi- 
nat on dissolution is liability which 
was to be apportioned between successor 
S (Para 14) 

(B) Words and a ee 

Word ‘liability’ has a wide import. 
It is a broad term of large and com- 
prehensive significance and means legal 
responsibility or obligation to do a thing 
(Law Dictionaries of Bouvier, Anderson 
and Black referred). AIR 1959 Punj vag. 
Rel. on. (Para 1 3) 
(C) Panjab paged berg Act (31 of 
1966), S. 67 — “Liabili 

The word lability in ' Section 67 is 
not limited in its ee nine to the liabi- 
lities referred to in Part VI of the Act. 
AIR 1959 Bom 363, Rel. on. 

(Paras 15, 16) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 Bom 363 (V 46)= 
TLR (1959) Bom 1267, W. W. 

Joshi v. State of Bombay ag 

(1959) AIR 1959 Punj 328 (V 46)== 

TLR (1958) Punj 2356, First 

Sa Bank Ltd. v. Seth Sant 
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Sushil Malhotra, H. K. Bhardwaj and 
K. D. Sud, for Petitioner; Bakshi Sita 
Ram and Chhabil Das, for Respondents. 

KHANNA, C. J.: The following two 
questions have been referred to the Full 
Bench in pursuance of an order made 
by Om Parkash and Ansari, JJ.:— 

“(1) Whether the employees of the 
Punjab State Electricity Board are per- 
sons serving in conneticon with the af- 
fair of the Punjab State who could be 
allocated to the successor States under 
Section 82 of the- Punjab Reorganisation 
Act. 


(2) Whether the employees of the 
said Board constituted its assets or liabi- 
lities which were liable to be appor- 
tioned between the successor States 
under sub-sections (3) and (4) of S. 67 of 
the Punjab Reorganisation Act.” 


2. The questions have arisen in a 
petition under Arts. 226 and 227 of the 
Constitution of India filed by Mohd. 
Yaqub petitioner on January 3, 1969. 
The six respondents in the petition are 
(1) Union of India, (2) Himachal’ Pradesh 
Administration, (3) Secretary, ` Depart- 
ment of Multipurpose Projects and 
Power, Government of Himachal Pradesh 
(4) D. C Tandon, (5) Ramjilal Kaistha 
and (6) Duni Chand Bhandari. The peti- 
tioner has challenged the validity of— 

(a) the allocation of respondents 4 to 
6 to the Department of Multipurpose Pro- 
jects and Power, Himachal Pradesh; 

(b) the order of the Central Govern- 
ment equating the post of the Assistant 
of the Composite Punjab State Electri- 
city Board with the post of the Assistant 
in the office of. the Chief Engineer, 
Department of Multipurpose Projects 
and Power, Himachal Pradesh; and 

(c) the promotion of respondents 4 
to 6 as Circle Superintendents in the 


Department of Multipurpose Projects ane 


Power, Himachal Pradesh. 


3; The petitioner joined service 
as a clerk in the Public Works Depart- 
ment of erstwhile Chamba State on June 
29, 1946. The said State acceded to the 
Union of -India in 1948 and later when 
the Himachal Pradesh came into being 
the petitioner worked as a clerk in 
Himachal Pradesh Public Works Depart- 
ment. The petitioner was promoted as a 
Head Clerk on December 4, 1958 in the 
prade of Rs. 150-10-300. In April, 1964 
the Electricity Branch of. the Himachal 
Pradesh Public Works Department was 
put under the control of the Department 
of Multipurpose Projects and Power. The 
petitioner worked thereafter in various 
capacities in that Department. 
promoted as Assistant in that Depart- 
ment with effect from May 31, 1966 in 
the grade of Rs. 210-425. The conditions 
of service of the petitioner were govern- 
ed by the rules known as the Himachal 


_June 14, 1958 respectively. 


He was 


ALR. 


Pradesh Public Works Department Sub- 
ordinate Class III (Clerical and Stenogra~ 
phers) Service Recruitment and Prono- 
tion Rules, 19680 made by the President 
under Art. 309 of the Constitution. 
virtue of those rules the petitioner was. 
eligible for promotion to the post |of 
Circle Scale Superintendent in the e 
of Rs. 300-20-400 plus dearness allow- 
ance. 


A. The generation, supply and 
maintenance of electricity in the t- 
while State of Punjab prior to 1959 
under the control of the Electricity 
Branch of the Punjab Publice Wonks 
Department. Respondents 4 to 6 were 
working as Assistants in that Department 
from October 19, 1957, Jume 14, 1958 and 
On Febru- 
ary 1, 1959 the Punjab Government con- 
stituted the Punjab State Electricity 
Board (hereinafter referred to as the 
Electricity Board) under the provisio 
of the Electricity (Supply) Act, 1948 (Act 
No. 54 of 1948). The generation, supply 
and maintenance of electricity was ther 
upon entrusted to the said Board. Con- 
sequent upon the -constitution of 
Electricity Board the services of the e 
ployees of the Punjab Public Wor 
Department were initially transferred 
the Electricity Board on the terms 
conditions set forth in a memorand 
dated March 15, 1958. Later on 
arrangement was terminated and 
posts held by the various employees w 
abolished and notices were served upon 
them to the effect that their servic 
under the State Government were bei 
dispensed with. The employees w 
asked to apply to the Electricity Boa. 
for employment under the said Board. 
The employees were also told that i 
pursuance of the request of the Punja 
Government the Electricity Board had 
agreed to take the said employees into 
service of the Board and to safeguar 
their rights regarding pension, gratuity, 
leave and other benefits of service, 
which had accrued to those employees 
under the Punjab Government provid 
the employees gave up their rights to 
claim pension, gratuity and other ben 
fits from the -Punjab Government. cu 
pursuance of those notices the employees 
of the Electricity Branch of the Punja 
Public Works Department including res- 
pondents 4 to 6 applied to the Electricity 
Board and the Board took them into ser 
vice on the terms indicated in the notic 
issued to them by the Punjab ~ 


ed 


Bee 


Bae 


PRICES 


wa 


ate 


ment. 


5. On November 1, 1986 the Pun 
jab State was divided into the State of 
Punjab, the State of Haryana and the 
Union Territory of Chandigarh. A part 
of the Punjab State was transferred to 
the Himachal Pradesh. The Punjab Rey 
organisation Act, 1966 (31 of 1966) was 
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enacted in this connection. The Punjab 
State Electricity Board continued to 
function despite the reorganisation of the 
State of. Punjab till the Board was dis- 
solved on May 2, 1967. On such dis- 
solution the assets and liabilities of the 
Electricity Board were apportioned be- 
tween the new States of Punjab and 
Haryana and the Union Territories of 
Chandigarh and Himachal Pradesh. State 
Electricity Boards were constituted in 
the new States of Punjab and Haryana 
but no Electricity Boards were constitut- 
ed in the Union ‘Territories of Chandi- 
garh and Himachal Pradesh. The Gov- 
ernment of India constituted a committee 
for the apportionment of the staff and 
posts of the Electricity Board among the 
new States of Punjab and Haryana and 
the Union Territories of Chandigarh and 
Himachal Pradesh. In pursuance of the 
recommendations of that committee the 
Government of India allocated the em- 
ployees of the Electricity Board among 
the new States and the Union Terri- 
tories. Respondents 4 to 6 were allocat- 
ed to Himachal Pradesh and they were 
appointed as Assistantsin the Department 
of Multipurpose Projects and Power of 
the Himachal Pradesh Government with 
effect from May 2, 1967. In fixing the 
seniority of respondents 4 to 6 the ser- 
vice rendered by them in the Electri- 
city Board was also taken into account 
in accordance with the orders 
Government of India. Respondents 4 to 
6 thus became senior to the petitioner. 


6. In August, 1968 certain vacan- 
cies of Circle Scale Superintendents in 
the scale of Rs. 300-20-400 occurred in 
the Department of Multipurpose Projects 
and Power, Himachal Pradesh, and res- 
pondents 4 to 6 were promoted to those 
posts by an order dated December 9, 
1968. Later on the petitioner was 
promoted as Circle Scale Superintendent 
with effect from December 24, 1968 when 
another vacancy occurred. The peti- 
tioner feels aggrieved by the fact that 
respondents 4 to 6 have been treated as 
senior to him and that they were pro- 
moted to the posts. of Circle Scale 
Superintendents in preference to him. 


7. It may also be stated that 
when the petitioner was promoted to the 
post of the Circle Scale Superintendent 
with effect from December 24, 1968 he 
was not given the same emoluments as 
were given to respondents 4 to 6. He 
made a grievance of this fact also in the 
writ petition but it appears that sub- 


sequent to the filing of the writ petition. 


the Government revised the emoluments 
of the petitioner and put them at par 
with those of respondents 4 to 6. 

8. The case of the petitioner is 
that respondents 4 to 6 ceased to be gov- 
ernment servants when their services 


of the 
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were terminated by the Punjab Govern- 
ment consequent upon the constitution of 
the Electricity Board on February 1, 
1959. It is contended that respondents 
4 to 6 cannot be held to be persons 
“serving in connection with the affairs 
of the existing State of Punjab” before 
they were allotted to Himachal Pradesh. 
As such the case of respondents 4 to 6 
is stated to be not governed by the pro- 
visions of Section 82 of the Punjab Re- 
organisation Act. 

9. The above stand has been con- 
troverted by the respondents and it has 
been averred on their behalf that res- 
pondents 4 to 6 were serving in connec- 
tion with the affairs of the existing State 
of Punjab. The provisions of Section 82 
of the above Act are stated to be appli- 
cable to their case. Plea has further 
been taken that the employment of the 
employees of the Electricity Board con- 
stituted the liability of the Electricity 
Board and the same was liable to 
be apportioned between the succes- 
sor States _ under. sub-sections (3) and 
(4) of Section 67 of the Punjab Reorgani- 
sation Act. The allocation of respon- 
dents 4 to 6 to Himachal Pradesh was 
thus stated to be authorized under the 
provisions of sub-sections (3) and (4) of 
Section 67 of the Act. 

10. The learned Judges constitut- 
ing the Division Bench referred to a 
number of authorities which were cited 
on behalf of the parties and came to the 
conclusion that the matter was of im- 
portance and required to be examined 
by a larger Bench. They accordingly re- 
ferred the questions reproduced above to 
the larger Bench. 

11. Before dealing with the 
matter it would be pertinent to reproduce 
Section 82 of the Punjab Reorganisation 
Act. The section reads as under:— 

“82. (1) Every person who immedi- 
ately before the appointed day is serving 
in connection with the affairs of the ex- 
isting State of Punjab shall, on and from 
that day. provisionally continue to serve 
in connection with the affairs of the 
State of Punjab unless he is required, 
by general or special order of the Cen- 
tral Government, to serve provisionally 
in connection with the affairs of any 
other successor State. 

(2) As soon as may be after the ap- 
pointed day, the Central Government 
shall, by general or special order, deter- 
mine the successor State to which every 
person referred to in sub-section (1) 
shall be finally allotted for service and 
the date with effect from which such 
allotment shall take effect or be deemed . 
to have taken effect. 

(3) Every person who is finally al- 
lotted under the provisions of sub-sec- 
tion (2) to a successor State shall, if he 
is not already serving therein, be made 
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available for serving in the successor 
State from such date as may be agreed 
upon between the Governments concern- 
ed or in default of such agreement, as 
may be determined by the Central Gov- 
ernment. 

(4) The Central Government may, by 
order, establish one or more advisory 
committees for the purpose of assisting 
it in regard to— 

(a) the division and integration of 
va services among the successor States; 

(b) the ensuring of fair and equit- 
able treatment to all persons affected by 
the provisions of this section and the 
proper consideration of any representa- 
tions made by such persons. 

(5) The foregoing provisions of this 
section shall not apply in relation to a 
person to. whom: the provisions ‘of S. 81 
apply. 

(6) Nothing in this section shall be 
deemed to. affect ..on or after the ap- 
pointed day the operation. of the provi- 


sions of Chapter I of Part. XIV of the- 


Constitution in relation to the determina~ 
tion of the conditions of service of per- 
sons serving in connection with the af- 
fairs of the Union or any State: 


Provided that the conditions of ger- 


vice applicable immediately’ before the — 


appointed day to the case of any person 
referred to in sub-section (1) or sub- 
section (2) shall not be varied to his 
disadvantage except with the previous 
approval of “the..Central Government.” 
Section 67 of the Punjab Reorganisa< 
tion Act, referred to in question No. 2, 


contains provisions regarding State ee i 


tricity Board and the State Warehousin 


‘Corporation. Sub-sections (3) and (4) of 


the Act read as: under:—. 


“(3) The Board or the ` Commoraion : 


referred to in sub-section’ (1) shall cease 
to function as from, and shall. be deemed 
to be dissolved on, the Ist day of Novem- 
ber, 1967, or such earlier date as the 
Central ` Government may, by order ap- 
point; and- upon such dissolution, its 
assets, rights and liabilities shall be ap- 
portioned between the successor States 
in such manner as may be agreed upon 
among them within one year of the dis- 
solution of the Board or :the Corpora- 
tion, as the case may-be, or if no agree- 
ment is reached, in such manner as the 
Central Government may,: by aQrger 
determine. 

(4) Nothing S the preceding aegis 
sions of this section shall be construed 
as preventing the Government of any of 
the successor States from constituting at 
any time on or after the appointed day, 
a State Electricity Board or a State 
Warehousing Corporation for that State 
under the provisions of the Act re- 
lating to such Board or Corporation; 


‘reference in Sections 82 and 67, has been 
_ defined in Section 2(m) of the Punjab ` 


A. Re 
and if such a Board or a Corporation is 
so constituted in any of the successor 
States before the dissolution -of the 
Board or the Corporation referred to) in 
sub-section (1),— 

(a) provision may be made by order 
of ‘the Central Government enabling + 
new Board or the new Corporation| to 
take over from the existing Board jor 
Corporation all or any of its und 
State an assets, rights and liabilities in 
e€, an 









under the provisions of sub-section ({(3) 
shall pass to the new Board or the new 
Corporation instead of to that State.’ 


. Successor State, to which there 


Reorganisation Act as meaning the. State 
of Punjab or Haryana and includes ie 
Union territory of Chandigarh and 

transferred: territory. Transferred- terti- 


-tory has been defined in Section `2(n) 


meaning the territory which on.the ap- 
pointed day -was transferred from the 
existing State of Punjab to the Unión 


SEY of Himachal Pradesh, 


` I2. We have heard Mr. Malhotr: 
on behalf of the petitioner, and Bakshi 


‘Sita Ram and Mr. Chhabil Das ‘on behalf 


of the respondents, and are of the. view 
that the employment of the employees. of 


‘the. Electricity Board like respondents! 4 


to 6. constituted the lability of the Elec- 
tricity Board. and the same was liable 
to be apportioned between the successor 
States under sub-sections (3) and (4) : 
Section 67 of the Punjab Reorganisati i 


- Act. In view of the -above answer 


question No. .2 referred to the Full 
Bench, it is, in our ‘opinion, not neces 
to -gò into the first question. 


© 13.: So far as the second question 
Is concerned, we have reproduced above 
the provisions of sub-sections (3) and (4) 
of Section 67 of the Punjab Reorg 
tion Act. Bare perusal of the above 
provisions makes it manifest that upon 
the dissolution of the Electricity B 
its assets, rights and liabilities had to 
apportioned between the successor States. 
The question, with which we are con- 
cerned,-is whether’ the employment of 
the employees of. the Electricity Boa Ta 
constituted the liability of that Board. 
this respect we find that the word “liabi - 
lity” bas a wide connotation. It is a 
broad term ‘of large and comprehensive 
significance and means legal responsibl- 
lity or obligation to do a thing. Accor 
ing to Bouvier’s Law Dictionary, “liabi- 
lity” is “the state of being bound o, 
obliged in law.or justice”. According to 
Anderson’s Law _ Dictionary — “liabili 
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means “the state of being bound or ob- 
liged in law or justice to do, pay or 
make good something: legal responsibi- 
lty.” Black’s Law Dictionary defines the 
word “liability’ as meaning “the state 
of ra bound or obliged in law or 
justice to do, pay or make good some- 
thing; legal responsibility”. The above 
definitions and some American cases 
were referred to by Tek Chand, J. 
First National Bank Ltd. v. Seth Sant 
Lal, AIR 1959 Punj 328, and it was ob~ 
served that the term “lability” was of 
large and comprehensive significance and 
when construed in its usual and ordinary 
sense, in which it is commonly employed, 
it expresses the state of being under ob- 
ligation in law or in justice. 


14. Keeping the above connota- 


tion of the word “liability” in view, we, 


have no doubt in our mind that the em- 
ployment of the employees of the Elec~ 
tricity Board did constitute the Hability 
of the Electricity Board. The services 
of the employees of the Electricity Board 
like respondents 4 to 6 having not been 
terminated by the Board they had a 
right to be retained in the employment 
of the Board and this fact created a cor- 
responding liability of the Board to ae 
them in: employment. This liability, in 

terms of sub-section (3) of S. 67 of the 


Punjab Reorganisation Act, had to be . 


apportioned between the successor States 
as has been done in the present case. 


15. Mr. Malhotra, on behalf of 
the petitioner, has referred to Part VI 
of the Punjab Reorganisation Act which 
contains Sections 47 to 66 and deals with 
the apportionment of assets and liabi- 
lities of the existing State of Punjab. 
The liabilities referred to in that Part 
are of public debts, refund of taxes col- 
lected in excess, deposits, provident fund, 
pensions and those arising out of con- 
tracts and actionable wrongs. There is 
also reference to liability as a guarantor. 
It is urged that the word “liability” as 
used in Section 67 has reference to only 
those liabilities which are mentioned in 
Part VI of the Act. We are umable to 
accept this contention because there is 
nothing in sub-section’ (3) of S. 67 to in- 
dicate that the word ‘liabilities’ pertains 
only to those liabilities which are refer- 
red to in Part VI. Had it been the in- 
tention of the legislature to place such 
a limited meaning upon the word “‘liabi- 
lities”’, some clear indication to that 
effect would have been given by qualif 
ing the word “liabilities”. In the face 
of the clear language of sub-section (3) 
of Section 67 it is, in our opinion, not 
permissible to place a restricted Jo emag 
on the word “Habilities”. 


16. In the case of W. W. Joshi y. 
State of Bombay, AIR 1959 Bom 363, 
decided by a Division Bench of Bombay 
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Commr.. L T. v. J. C. Trust 
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High Court (Tambe and Tarkunde, JJ.). 
the word “liability” as used in Ss 87 -and 
88 of the States Reorganisation Act, 1956 
came to be considered. It was observed: 


“Part VII of the Act, relates to ap~ 
portionment of assets and liabilities; Sec~ 
eas 87 and 88 fall under this part. The 
word ‘liability’ in its widest import means 
an obligation or duty to do something 


in -or to refrain from doing something. We 


see no reason why any restricted mean- 
ing should be given to the word ‘liabi-~ 
lity’ used in this Act. In our opinion, 
Parliament intended to include in the 
word ‘liability’ not only a financial obli- 
gation but also obligations of every other 
kind, including one of reinstating a gov- 
ernment servant wrongly dismissed.” 

Our answer to question No. 2, there- 
fore, is that the employment of the em- 
Ployees of the Electricity Board con- 
stituted the liability of the Electricity 
Board and the same was Hable to be 
apportioned between the successor States 
under sub-ss. (3) and (4) of S. 67 of the 
Punjab Reorganisation Act. As stated 
earlier, in view of our answer to ques~ 
tion No. 2 it is not necessary to answer 
question No. 1. The case shall now be 
put up before the Division Bench for 
final disposal. The costs of the reference 
shall abide the event, 


Answer accordingly. 


A AIR 1971 DELHI 49 (V 58 C 5) 
H. R. KHANNA, C. J. AND 
PARKASH NARAIN pa 
The Commissioner of Income-tax 
New Delhi, Applicant v. Jaipur Charit- 
able Trust, Delhi, Respondent. 


Income-tax References Nos. 40, 25, 
42, 43, 37. and 38 of 1965, D/-26-5-1970. 

(A). Income-tax Act (1922), S. 4, sub- 
section (3) (i) — Charitable Aral ge ae — 

bject of general public utility — 

object beneficial to section of Y bie is 
also an object of general public utility 
within. the meaning of sub-section. AIR 
1965 SC 1281, Rel. on. (Para 8) 


(B) Income-tax Act (1922), s. 4, sub- 
section (3) (i) — Exemption under, is 
available only if all the objects of the 
trust are of a religious or charitable 
nature -— But the presence of an ancil- 


lary or secondary object of non-charit- 


able nature does not prevent grant of 
intended to subserve 


the primary objects which are of a 


~ ` religious or charitable nature. Case law 
‘discussed. 


(Para 9) 
Cases Referred: - Chronological Paras 
(1969) AIR 1969 Andh Pra 4 

-V 56) = 66 ITR 195, Hyderabad . 

Stock Exchange Ltd. v. Commr. 

of I. T. 3 15 
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(1967) AIR 1967 SC 1554 (V 54)= 
65 ITR 611, East India Industries 
(Madras) Pvt. Ltd. v. Commr. of _ 
Income-tax 10, 15 
(1966) AIR 1966 Raj 154 (V 
73 ITR 402, Lakshmi N 
Trust v. Commr. of Income-tax R1 
(1965) AIR 1965 SC 59 (V 52) = 
53 ITR 176, Commr. of Income- 
tax v. P. Krishna Warriar t3 
(1965) AIR 1965 SC 1281 (V 52)= 
55 ITR 722, Commr. of Income- 
tax v. Andhra Chamber of Com- 
merce 
(1963) 48 ITR 181 (Cal), . Commr. 
of I. T. v. Bengal Home Indus- 
tries Association L5 
(1954) AIR 1954 All 291 (V 41)= 
25 ITR 472, Commr. of Income- 
tax v. Radhaswami Satsang 
Sabha : = E5 
(1944) AIR 1944 PC 88 (V 31) = 
12 ITR 482, All India Spinners’ 
Association v. Commr. of I. T. 
Bombay 14 
(1930) AIR 1930 PC 226 (V 17)= 
57 Ind. App. 260, Maulana Moham- 
mad Ibrahim Riza Malak v. 
Commr. of Income-tax 10 


A. N. Kirpal, with D. K. Kapur, for 
Applicant; G. C. Sharma, with Balak 
Ram, Sunil Mehrotra and Bishamber Lal, 
for Respondent. 


H. R. KHANNA, C. J.: This judg- 
ment would dispose of the following six 
Income-tax References made under Sec- 
tion 66(1) of the Indian Income-tax Act, 
1922 (hereinafter referred to as the 
Act):i— - 


(1) Income-tax Reference No. 40 of 
1965: The Commissioner of Income-tax 


v. Jaipur Charitable Trust, Delhi. 


(2) Income-tax Reference No. 25 of 
1965: The Commissioner of Income-tax 
' v. Yogiraj Charity Trust, Delhi. 

(3) Income-tax Reference No. 42 of 
‘1965: The Commissioner of Income~-tax 
v. Dalmia Jain (Jind State) Charity 
Trust, Delhi. 

(4) Income-tax Reference No. 43 of 
1965: The Commissioner of Income-tax 
v. Bhriguraj Charity Trust, Delhi. 

(5) Income-tax Reference No. 37 of 
19865: The Commissioner of Income-tax 
v. Dalmia Jain Charity Trust, Delhi. 

(6) Income-tax Reference No. 38 of 

1965: The Commissioner of Income-tax 
v. Dalmia Jain Charity Trust, New 
Delhi. 
The respondent-trusts were created by 
Seth Ramkrishna Dalmia. The first four 
trusts were created as per trust-deeds 
dated April 12, 1948, March 7, 1949, June 
14, 1948 and March 9, 1949. respectively. 
The trust, which is the subject-matter of 
5th and 6th References, was created as 
per trust-deed dated June 1, 1946. 


8, af 
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2. The following question {has 
been referred to this Court in all the! six 
cases: 


“Whether on the facts and in ithe 
circumstances of the case the income of 
the trust which was spent on religious 
and charitable purposes within the tax- 
able territories was exempt under Sec- 
tion 4(3) (i) of the Indian Income-tax 
Act, 1922.”? 


3. Reference No. 40 of 1965 ‘re~ 
lates to assessment years 1954-55, 1955- 
56, 1956-57, 1957-58, 1958-59, 1959-60 and 
1960-61. The assessment years seed 
by Reference No. 25 of 1965 are 1953 54, 
1954-55, 1955-56, 1956-57, 1957-58 d 
1958-59. Reference No. 42 of 1965 per- 
tains to assessment years 1956-57, 1957-58 
and 1958-59, while Reference No. 43| of 
1965 is in respect of assessment y 
1953-54, 1954-55, 1955-56, 1956-57, 1957- 
58 and 1958-59. Reference No. 38! of 
1965 relates to assessment years 1948-49 
and 1949-50, while Reference No. 37! of 
1965 relates, in respect of the same trust, 
to the assessment years 1953-54, 1954-55, 
1955-56, 1956-57, 1957-58 and 1958-59. ` 


4. Arguments have been addres- 
sed in Reference No. 40 of 1965 relating 
to J aipur Charitable Trust only. C= 
cording to Mr. Kirpal on behalf of the 
Commissioner of Income-tax and 
Sharma on behalf of the assessee- 
the terms of the trust-deeds in all the 
cases are similar and the pattern | of 
financial dealings of the various 
is also the same. 





govern the other cases. In the circum- 


stances it would be necessary to give 
the facts leading to Reference No. 40 of 
1965 only. 

5. Jaipur Charitable Trust, |as 
stated earlier, was created by Seth - 
krishna Dalmia as per deed of trust 


dated April 12, 1948. The preamble | of 
the trust-deed reads as under:— 


“Whereas the Founder, who original- 
Iy belongs to Jaipur State, has always 
been desirous of creating a religious and 
charitable trust in Jaipur State for the 
benefits of the public in general and for 
the people of Jaipur State in partic : 

‘And whereas the Founder has now 
decided to create such a trust to be ed 
the Jaipur Charitable Trust (hereinafter 
referred to as the trust) and has dedicat~ 
ed therefor and endowed the same o i 
Rupees Ten Thousand and has hand 
over the said sum of Rupees Ten 
Thousand to the Trust, subject to and 
on the terms and conditions set aut 
herein: | 

And whereas with a vlew to secure 
the proper and’ permanent administration 
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of the Trust, it is considered desirable to 
execute a formal Deed of Trust.” 
Clause 1 of the trust-deeds deals with 
the name of the Trust while Cl. 2 pro- 
vides that the sum of Rs. 10,000/- shall 
be the property of the Trust. According 
to Cl. 3 the Trust Property would in- 
clude the sum of Rs. 10,000/- and all 
additions and acquisition therewith. 
Clause 4 pertains to the location of the 
Head Office of the Trust, while Cl. 5 
provides for the objects of the Trust and 
reads as under:— 

“5. The objects of the Trust shall 
include the following: 


(a) i. To open, found, construct, 
establish, take over, equip, promote, con- 
duct, maintain, support, subsidise, grant 
aids and make donations to schools, col- 
leges, Pathshalas, boarding houses, read- 
ing clubs, libraries, art, music or literary 
societies and other institutions, educa- 
tional or otherwise, associations, printing 
presses, journals, newspapers, periodicals, 
and other publications for imparting or 
developing religious, commercial, indus- 
trial, legal, medical, engineering scientific 
or other knowledge or training. 


li. To give stipends, scholarships, 
travelling expenses. , allowances and 
monetary aids to students and scholars in 
India and abroad engaged in any of the 
pursuits referred to in sub-cl. (i). 

lii. To found, construct, maintain, 
support, assist or grant aids or subscrip~ 
tions to temples, prayer or congrega- 
tional halls or other buildings for cultu- 
ral social, or religious discourses. 

iv. To open, found, conduct, main- 
tain or contribute to the opening and 
maintaining of such institutions where 
work at living wages can be provided 
to poor and deserving people and also 
be conducive to the development of in- 
dustries and benefit of the poor. 

v. To open found, establish, equip, 
finance, assist, maintain, or contribute to 
religious, commercial technical indus- 
trial, or commercial concerns, institu- 
tlons, associations or bodies imparting 
any type of training or providing em- 
ployment to persons. 

vi. To give donations, subscriptions 
or contributions to any other charitable 
Trust in Jaipur State or outside. 

vii. To help widows, orphans, luna- 
tics, indigent persons and to give relief 
to the poor and distressed. 

viii. To build, equip, take over, con~ 
duct, maintain and grant aids to dispen- 
saries, maternity homes, hospitals, luna- 
tic asylums or any other institutions of 
the like nature. 

ix. To erect and maintain Dhara- 
mshalas, poorhouses, public parks etc. 

x. To construct, erect and maintain 
bridges, bathing ghats, and cremation 
grounds for the use of the public. 


Commr., I. T. v. J. C. Trust (Khanna C. J.) 


[Pr. 5] Delhi 51 


xi. To give relief by subscription or 
otherwise during famines, flood, earth- 
quake, pestilence or any other calamity. 

xii. To establish, help or maintain 
institutions for the cultural, social or 
economic advancement of any country or 
countries. 

xil. To promote the well-being of 
humanity by establishing or assisting the 
formation or aiding of humanitarian in- 
stitutions, and to start, encourage, pro- 
mote or support institutions and societies 
to reconcile and harmonise the conflicting 
social and economic interests of the peo- 
ples of the world and to unite them in 
such a manner as may best ensure the 
attainment of proper shelter, food and 
clothing, as well as peace and happiness 
of the humanity at-large. 


xiv. To subscribe to such other 


‘charitable objects as the Trustees may 


deem proper. 
(b) For the purpose of carrying out 
the aforesaid objects, the Trustees may: 
i. Purchase or otherwise acquire any 


property, rights, lease, concessions etc, 


ii. Purchase or otherwise acquire, 
start, establish, equip or close any busi- 
ness, undertaking or industry. 

iii. Purchase acquire or undertake 
the whole or any part of property and/ 
or liabilities of any person, firm or 
company. 

iv. Train persons in any business or 
industry and grant the stipends, allow- 
ances or bonuses as may be determined 
by the Trustees from time to time. 

v. Enter into all necessary contracts 
incidental or conducive to the ent 
of the aforesaid objects. 

Provided that all the income and 
profits derived from these shall be utilis- 
ed for the objects hereinbefore mention- 
ed and in the manner provided in this 
trust Deed.” 

According to Cl. 6 the property of the 
Trust shall vest in Trustees, while Cl. 7 
provides as to who shall be the Trustees 
including Life Trustees. Clause 8 makes 
provision for the Chairman of the Board 
of Trustees. Clause 9 reads as under:—~ 

“9. The Trustees shall carry out the 

aforesaid objects from out of the net 
income of the. left after meeting 
the expenses of management and all 
charges and outgoings so far as such in- 
come shall permit, and shall not utilize 
the income or any portion thereof for 
any other objects or purpose.” 
Clause 10 provides for the utilization of 
the income of the Trust within the 
Jaipur State up to a prescribed mini-~ 
mum, while Cl. 11 is as under:— 


“11. The Trustees are hereby autho- 
rised and invested with powers to 
acquire, hold, carry on and manage any 
trade or business or any share thereof 
or utilise the Trust property .or funds 
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belonging to the Trust, and the income, 
profits, and gains thereof shall be utilis- 
ed and applied only for and on behalf of 
the Trust. The Trustees shall have full 
power and discretion in employing the 
whole or any portion of the Trust pro- 
perty or any funds of the Trust in such 
trade or business or running business 
concerns or Managing Agencies or other 
investments or shares or securities as 
Sd may deem proper. They shall have 

full right and power to carry on such 
trade or business for as long a time as 
they may. decide or to extend or vary 
the same or any branch or. portion there- 
of or to` change such investment into 
‘such other trade or business or invest- 
ments or shares of public or private 
limited companies and other securities 
as the Trustees may deem proper.” 


Clauses 13, 14, 16, 19 and 30 were in 


the following terms:— 


“13. The Trustees shall have the 
power to sell all kinds of assets and pro- 
perty of the Trust’ or any part thereof 
or exhange the same for equality of ex- 
change and to apply the money to arise 
from any such sale or to be received 
from equality of exchange as aforesaid 
for adding to the general funds of the 
Trust or for the purchase of any busi- 
ness or trade, lands or buildings, or for 
- effecting alterations or. improvements 
or for repairs thereto or. for any einer 
purpose of the Trust.. 


14. The Trustees ` : may lease or let 
out on rent or royalty any land or build- 
ing or any part thereof belonging to the 
Trust or acquired or constructed for the 
purposes of the Trust. or any land or 
building vested in it, or sub-lease or 
give right to exploit any concession or 
licences or royalty to any person either 
from year to year or for a term of years 
or at such rent and subject to such con~ 
ditions and covenants as they may think 
fit, and the rent or royalty so received 
shall form part of the income of the 
Trust property and be applicable accor- 
dingly. 

16. The’ Trustees may, at any time, 
if they consider it necessary or beneficial 
to the Trust raise or borrow money for 


the use and benefit of the Trust on any. 


terms and on any security or otherwise 
as they consider proper. 
` 19(a).- The Trustees may deposit any 
money, subject to the. terms of- these 
presents and whether. required for the 
expenses of the . Trust or not, in any 
bank or in any Joint Stock Company 
and withdraw the same from time to 
time as they may decide, 
- (b) No portion of the Trust Fund 
shall be lent to or kept in deposit with 


any of the Trustees, may be partner, | 


nor shall any of the Trustees apply any 
portion of the Trust property or fund 
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for his own use or benefit either direct- 
ly or indirectly. 


30. The aim, objecta, purposes, 
suits and other provisions of this bust 
Deed have been framed and laid d 
in accordance with law so that 
Trust shall never fail But if at any 
time the Trustees find or come to 
that ‘any provision herein is invalid! or 
contrary to law, it shall be their duty 
to cancel and treat as cancelled such pro- 
vision so that the other provisions. hereof 
may not be PAREA invalid or other- 
Wise affec l 


We are not concerned with the O 
Clauses. 


6. It was claimed before’ the a 
come-tax Officer that the income of 
Trust was exempt under Section 4(3) 0 
of the Act on the ground that the: pro- 
perty was held under trust for religious 
or charitable purposes. The Income- 
Officer referred to. the various clauses = 
the trust deed and:held that some of ` 
objects of the Trust gave a discretion is 
the Trustees for applying funds of the 
Trust for purposes which could not |be 
regarded charitable in the eye of law. 
It ‘was further observed that if out! of 
several objects of the. Trust some | of 
them were found to be non-charitable, 
the whole Trust would fail and no 
of its income would be exempt from tax 
The Income~-tax Officer further ee 
ed the financial dealings of the Trust. 2 
observed. that they gave the appearar 
of a sham affair. It was also obs ed 
that it .was not a genuine charita % 
Trust as claimed by the assessee but 
creation and existence were only me nt 
to be devices for the benefits of 


j 


settlor and the concerns controlled 
him. ' 
7, On appeal it was contenđed 


that the sole and dominant purpose of 
the Trust was for charitable p 
including advancement of public utility. 
The Appellate Assistant a 
concurred with the view of the Inco 
tax Officer and confirmed his indie 
that some of the objects Pe the 
were not of charitable nature Sa 

the Trustees in their discretion . i i 
been authorised to utilize the st 


_ income for any of the purposes enunciat-”* 


ed in the Trust deed. The Appellate 
Assistant Commissioner therefore held 
that the. Trust was of a non-charitable 
nature and no part. of its income 
exempt from tax.. The assessee. then 
preferred appeals to the Tribunal and 
urged that no clause of the Trust deed 
was in conflict with the provisions of 
Section 4(3) (i) of the Act. - The 
bunal held that the objects of the 

were wholly for religious and ine ritatie 
purposes. The ‘Tribunal further obs 
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ed that in the Deed of Trust the Founder 
had expressed in unambiguous terms his 
anxiety that the deed should not become 
invalid for the reasons that some object 
might be considered unlawful. The Trust 
was, accordingly, held entitled to exemp- 
tion under Section 4(3) (i) in respect of 
the amount spent on religious and chari- 
table purposes within the taxable terri- 
tory.. On applications by the Commis- 
sioner of Income-tax, the Tribunal refer- 
red the question reproduced above to 
this Court. 


8. Section 4(3) (i) of the Act reads 
as under:— l 


“Any income, profits or gains falling 
within the following classes shall not be 
included in the total income of the per- 
son -receiving them: aa 

(i) Subject to the provisions of 
CL (c) of sub-section (1) of S.. 16, any 
‘income derived from property held under 
trust or other legal obligation wholly for 
religious or charitable purposes, in so 
far as such income is applied or accumu- 
lated for application to such religious or 
charitable purposes as relate to any- 
thing- done within the taxable territories, 
and in the case of property so held in 
part only for such purposes, the income 
applied or finally set apart for applica- 
tion thereto:. 

- Provided that such income shall be 
_included in the total income— 


(a) x x x x 
x . X x x 
(b) in the case of income derived 


from business carried on on behalf of a 


religious or charitable institution, unless. 


the income is applied wholly for the pur- 
poses of the institution and either— 

(i) the business is carried on in the 
course of the actual carrying out of a 
primary purpose of the institution, or 

(ii) the work in connection with the 


business is mainly carried on by bene- . 


ficiaries of the institution;” 


According to the last clause of sub-sec~ 
tion (3) of S. 4, “in this sub-section 
‘charitable purpose’ includes relief of the 
poor, education, medical relief and the 
advancement of any other object of gene- 


ral public utility, but nothing contained 


in Cl. (i) or Cl. (ii) shall operate.to èx- 
empt from the provisions of this Act 
that part of the income from property 
held under a trust or other legal obliga- 
tion for private religious purposes which 
does not enure for the benefit of the 
public.” The use of the word “include” 
shows that the definition of “charitable 
purpose” is inclusive and not exhaustive. 
The words used are, however, of wide 
amplitude. The expression “object of 
general public utility” in the definition 
of charitable purpose, is not restricted 
to objects beneficial to the 
mankind, An object beneficial to a sec- 


language of 


' nature. 


. charitable nature, 


‘ligious or charitable purposes. 


whole of’ 
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tion of the public is an object of gene- 
ral public utility. It is sufficient if the 
intention is to benefit a section of the 
public as distinguished from specified in- 
dividuals. The section of the community 
sought to be benefited must be suff- 


‘ciently defined and identifiable by some 


common quality of a public or imper- 
sonal nature: where there is. no common 
quality uniting the potential beneficiaries 
into a class, it might not be regarded as 
vaild. See in this connection Commis- 
sioner of Income-tax v. Andhra Chamber 
of Commerce, 55 ITR 722 = (AIR 1965 
SC 1281). 


9. Although the words “charitable 
purpose” have a wide connotation, the 
l Section 4(3) G) makes it 
manifest that to claim exemption under 
the clause it has to be shown that the 
income was derived from property which 
was held under trust or other legal obli- 
gation wholly for religious or charitable 
purposes. ‘The words “wholly for reli- 
fious or charitable purposes” show that 
the income from trust property would 


‘only be exempt if all the objects of the 


trust are of a religious or charitable 
In case a trust has ten distinct 
and separate objects and nine of them 
are of a religious or- charitable nature 
but the tenth is not of a religious or 
charitable nature and there is nothing 
to prevent the trustees from applying 
the property of the trust in carrying out 
any of the objects of the trust including 
the object which is not of a religious or 
] the income derived 
from the property of the trust would 
not be exempt from taxation under the 
above clause. The reason for that is 
that the trustees in such an event can 
apply the property of the trust exclu- 
sively for that object of the trust which 
is not of a religious or charitable nature. 
It has, therefore, been enacted that to 
claim ‘the benefit of the above exemption 
the property must be held under trust 
or other legal obligation wholly for re- 
The only 
relaxation, which has been permitted in 
such cases, is that if all the primary ob- 
jects of the trust are of a religious and 
charitable nature, the existence of an 
ancillary -or secondary object which is 


‘not of a religious or charitable nature 


but which is intended ‘to subserve the 
religious: and charitable objects, would 


-not prevent the grant of such an exemp- 


tion. is so because such an ancil- ' 
lary or secondary object even though 
not of a religious or charitable nature, 
is intended. to effectuate the main and 
rrimary objects of the trust which are 
of religious or charitable nature. 


10. We may in this context refer 
to some of the decided cases on the sub- 
ject. In Maulana Mohammed Ibrahim 
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Riza Malak v. Commr. 
AIR 1930 PC 226, some property was 
vested in the assessee as the head: of 
Dawood Borah tribe. ‘The profits from 
the property were to be treated as part 
of the income of the community. On re- 
ference to the trust-deeds it was found 
that some of the purposes were not of 
a religious or charitable nature. It was 
held that the income derived from the 
property was not. entitled to exemption 
under Section 4(3) G) of the Act and 
that it was assessable to income-tax. A 
ease of which the facts are more akin 
to those of the present case, is East 
India Industries (Madras) Pvt. Ltd. v. 
Commr. of Income-tax, 65 ITR 611 = 
(AIR 1967 SC 1554). In that case a trust 
was established for various objects, one 
of which was to manufacture, buy, sell 
and distribute pharmaceutical, medicinal, 
chemical and other preparations and 
articles. The object included several 
‘charitable and religious purposes. Ac- 
cording to one of the clauses of the 
trust-deed, the objects shall be indepen- 
dent of each other and the trustees 
would have discretion to apply the pes 
perty of the trust In carrying out all or 
any of such objects of the trust as the 
trustees might deem fit. Question arose 
whether the property of the trust was 
held wholly for religious or charitable 
purposes within the meaning of Sec- 
tion 4(3) @) of the Act. It was -held 
that, as the carrying of a business of 
manufacture, sale and distribution of 
pharmaceutical, medicinal and other pre- 
parations was neither charitable nor re- 
ligious in character, and as the trus- 
tees could under the deed validly spend 
the entire income of the trust on that 
non-charitable object, the trust property 
was not held wholly for religious or 
charitable purposes within the meaning 
of Section 4(3) (i). 
speaking for the Court, observed: 


of Income-tax, 


“In the present case it appears from 
the deed of trust that one of the objects 


of the trust, namely, Item 4, is not for - 


charitable or religious purposes. Item 
No. 4 is ‘to manufacture, buy, sell and 
distribute pharmaceutical, medicinal, che- 
mical, and other preparations and arti- 
cles ‘such as medicines, drugs, medical 
and surgical articles, preparations and 
restoratives of food’. It may be that 
most of the other objects of the trust 
ate religious and charitable in nature 
but if item No. 4 is-not charitable, then 
the conditions envisaged by Section 4(3) 
(i) of the Act are not fulfilled and the 
exemption conferred by Section 15-B of 
the Act cannot be applied. Clause 5{i) 
of the trust deed states that ‘the trustee 
shall have power to apply the whole or 
any part of the trust property or fund 
whether capital or income in or towards 


“facture, sale 


Ramaswami, J., 


payment of the expenses of the trust| or 
for or towards all or any of the 
poses of the trust provided any 
perty or money held in ‘special 
shall be applied only for that p 
and not otherwise’. In the present Ges 
there is no special trust, that is to say 
no particular item of property has 
burdened with the performance of iny 
specific object of the trust. It is there- 
fore manifest that under Cl. 5(i) of the 
trust deed it is open to the trustees to 
utilise the income for any one of the ob- 
jects of the trust to the exclusion of |all 
other objects. In other words, it would 
not be a violation of the trust if the 
trustees devoted the entire income | to 
the carrying on. of a business of maņu- 
and distribution of phar- 
maceutical, medicinal and other A ee - 
tions. our opinion, this 

object of the trust is neither facts le 
nor religious in character. If the - 
tees can, under a trust held validly, 
spend the entire income of the trust jon 
this non-charitable object, it is difficult 
to hold that the trust property is held 
under a trust or other legal obligation 
wholly for religious or charitable pur- 
poses within the meaning of Section 4(3) 
(i) of the Act.” 


11. Similar view was taken in the 
ease of Lakshmi Narain Lath Trustiv 
Commr. of Income-tax, 73 ITR 402 = 
(ATR 1966 Raj 154). One of the objects 
of the trust deed in that case was not 
of a religious or charitable nature though 
in fact it was found that the income |of 
the trust had been used exclusively for 
charitable purposes. It was held that 
in view of the ful discretion in the 
trustees to spend the trust funds for an 
object other than of a religious or charit- 
able nature, the exemption under Sec- 
tion 4(3) (i) of the Act was not available 
to the assessee. In the case of 1965-55 
ITR 722 = (AIR 1965 SC 1281) (supra), 
the primary objects of the Andhra 
Chamber of Commerce were to promote © 
and protect trade,’ commerce and ind 
tries, to aid, stimulate and promote the 
development of trade, commerce and in- 
dustries, and to watch over and protect 
the general commercial interests of India 
or any part thereof. It was ro 
that the income and property of 
Chamber of Commerce would be applied 
solely towards the promotion of its o 
jects. The Chamber of Commerce, after 
purchasing a building. made some altera- 
tions in it and moved its offices into that 
building and let out portions of it {to 
tenants. Question arose whether the 
building was property held under la 
trust or other legal obligation wholly for 
charitable purposes and the income from 
that building was exempt from xX 
under Section 4(3) (i) of the Act. It was 
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held that the primary objects of the trust 
being of general public utility were of a 
charitable nature. It was pointed out 
on behalf of the revenue that according 
to CL 3{g) of the Memorandum of As- 
sociation of the Chamber, it could urge 


and oppose legislative and other mea-- 


sures affecting trade, commerce or manu- 
factures, and such object of the Chamber 
was not wholly of a charitable nature. 
Repelling the above contention, Shah, J., 
speaking for the Court, observed: 


“But Cl. 3(g) is not the primary ob- 
ject of the assessee: it is merely inciden- 
tal to the primary objects of promotion 
or protection of trade, commerce and in- 
-dustries, or to aid, stimulate and pro- 
mote the development of trade, com- 
merce and industries or to watch over 
and protect the general commercial in- 
terests. > 


The expression ‘object of general 
public utility’ in Section 4(3) would 
prima facie include all objects which 


promote the welfare of the general 
public. It cannot be said that a pur- 
pose would cease to be charitable even 


if public welfare is intended to be serv- - 


ed thereby if it includes the taking of 
steps to urge or oppose legislation af- 
fecting trade. commerce or manufacture. 
If the primary purpose be advancement 
of objects of general public utility, it 
would remain charitable even if an inc- 
dental entry into the political domain’ 


for achieving that purpose, e.g., promo- l 


tion of or opposition to legislation con- 
cerning that purpose, is contemplated.” 


12. Keeping the above principles 
in view, we aré of the opinion that the 
property held by the assessee-trust was 
not “wholly for religious or charitable 
purposes” and as such the assessee is not 
entitled to the exemption under Sec. 4 
(3) G) of the Act. The objects of the 
trust have been reproduced above and 
though a good many of them are of a 
religious or charitable nature, some of 
them are not of a religious or charitable 
nature. Under Cl. 5(a) (v) of the trust 
deed dated April 12, 1948, it can be a 
valid object of the trust to open and 
establish an industrial or commercial 
concern providing employment to per- 
sons. Under Cl. 5(b) of the deed for 
the purpose of carrying out the objects 
of the trust, the trustees may purchase 
or otherwise acquire any property rights, 
leases or concessions or might acquire 
or start, establish, equip or close any 
business, undertaking or industry. Power 
has also been given for that object to 
the trustees to purchase, acquire or 
undertake the whole or any part of pro- 
perty and/or HMabilitles of any ‘person, 


firm or company. According to Cl. 11. 


of the trust deed, the trustees are autho- 


Commr., I. T. v. J. C. Trust (Khanna C. J.) 


[Prs.. 11-13] Delhi 55 


rised to acquire, hold, carry on and 
manage any trade or business or any 
share thereof. The trustees have also 
been given full power and discretion in 
employing the whole or any portion of 
the Trust property or any funds of the 
Trust in such trade or business or run- 
ning business concerns or Managing 
Agencies or other investments or shares 
or securities of property as they may 
deem proper. The trustees have further 
been given power to change investment 
of the trust property into such trade or 
business or investments or shares of 
public or private limited companies and 
other securities as they might deem pro- 
per. Power has also been given under 
CL 16 of the trust deed to the trustees 
to borrow money for: the use and benefit 
of the trust. According to Cl. 30 if any 
object of the trust was found to be 
invalid or contrary to law it would not 
affect the other objects of the trust. The 
various objects of the trust can, there- 
fore, be taken to be independent. There 
is nothing in the trust deed which can 
prevent the trustees from applying -the 


. entire trust property for an object which 


is not of religious or charitable nature 
like the one mentioned in Cl. 5(a) (vy) of 
the trust deed for establishing an indus- 
trial or commercial concern providing 
employment to persons. The condition 
in that clause that the industrial or com- 
mercial concern must provide employ- 


‘ment to persons is manifestly superfluous 


and redundant because an industrial or 
commercial concern must in the very 
nature of things provide employment to 
some persons. The establishment of in- 
dustrial or commercial concerns normal- 
ly postulates a profit motive and there 
is nothing in the trust deed which rules 
out the element of profit by the trust. 
A trust founded for the object of setting 
up industrial or commercial concern 
would obviously be not for a religious or 
charitable purpose. It also cannot be said 
that the non-religious and non-charit- 
able objects of the trust in the present 
ease are not primary objects but are of 
secondary and ancillary nature to sub=- 
serve other objects. We, therefore, have, 
arrived at the conclusion that the pro- 
perty of the trust in question cannot be 
held to. be wholly for religious or charit-« 
able purposes. 


13. Shri Sharma on behalf of the 
assessee has referred to the case of Com-~ 
missioner of Income-tax v. P. Krishna 
Warriar, 53 ITR 176 = (ATR 1965 SC 
59). The testator in that case, who was 
catrving on the business of and 
selling Ayurvedic medicines under the 
name of Arya Vaidya Sala, by his will, 
vested the business on ‘trustees directing 
them to apply 60 per cent of the in- 
come thereof to charitable purposes and 
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40 per cent. for the benefits of his family. 
Question arose whether 60 per cent. of 
the income, which was to be applied for 
charitable purposes, was liable to tax 
under: proviso (b) to Section K (i) of 
the Act on the ground that the entire 
- Income was not applied for charitable 
purposes. It was held that the business 
was “property” held in trust partly for 
charitable purposes within the me 

of the main part of Section 4(3) (i) an 
that Cl. (b) of the proviso’ did not apply 
to a business held in trust. 60 per cent. 
of the income from the business was 
held to be exempt from  income-tax 
under Section 4(3) (i) of the Act. Sec- 
tion 4(3) (i), it was 
- takes in every property or fractional part 
of property held in trust wholly for re- 
ligious and charitable purposes. Subba 
Rao, J. (as he then was) who spoke for 
the Court in the above case, dealt with 
the expression “In part” as used in Sec- 
tion 4(3) (i) and held that it did not 
refer to an aliquot part and that it must 
apply to a case other than a property a 
part of which is wholly held for reli- 
gious or charitable purposes. It would 
thus appear that the question which 
arose in that case was different from 
that which needs determination in the 
present case As such, the assessee, in 
our opinion,- cannot derive much help 
from me above authority. . . 


14. Reference has Beci made ‘on 
behalf of the assessee to the case of- 
India Spinners’ Association v. Commr. of 
Income-tax, Bombay, reported in 12.ITR 
482 = (AIR 1944 PC 88). The assessee 
in that case, the All India Spinners’ As- 
sociation, was formed as an unregister- 
ed association by a resolution of the All 
India Congress ttee passed in 1925 
for the . purpose of the development of 


Lordships of the Judicial Committee 
that the property of the association was 
held under trust or: under a legal obli- 
gation and as the primary object of the 
association was the relief of the poor 
and the advancement of other purposes 
of general public utility the income of 
the association was exempt under Sec- 
tion 4(3). (i) of the Act. It was further 
held that- if an association is set on foot 
by a political organisation and is con- 
nected with it but still has for its real 
object the relief of poverty, its connec~ 
tion with political. organisation would 
not make its real object any the less 
charitable. The material question, as 
would ‘appear from the narration of 
facts in the cited case, was substantially 
different and as such it cannot be of 
much avail to the assessee. 


15. The other cases to which re- 
has been made on behalf of the 


-sociation was to be 


‘not only 


“assessee =. 


A. 
assessee are Commr. of Income-tax) v. 
Bengal Home Industries Association, 
(1963) 48 ITR 181 (Cal); Hyderabad on 
Exchange Ltd. v. Commr. of Income- 
66 ITR 195 = (AIR 1969 Andh Pra 4) 
and Commr. of Income-tax v. Ra 
swami Satsang Sabha, 25 ITR 472) = 
(AIR 1954 All 291). The primary: object 
of the Bengal Home Industries Ass0¢ >i 
tion was to promote and develop home i 







industries, arts and crafts in the Prèsi= . 


dency of Bengal. The income of the las- 
applied solely ito- 
wards the promotion of and carrying out 


S its objects and no portion of it could 


be paid or transferred directly or in- _ 
directly by way of dividend to its oe i 
bers. In the-case of jl 


winding u 
-surplus could not be distributed “A its 


members but had to be transferred 
Similar institution. It was held by ` 
Calcutta High Court that the by fhe 
was a public charitable institution and, 
as such, entitled to exemption under 
Section 4(3) ( (i) of the Act. In the 

of 66 ITR 195 = (AIR 1969 Andh 4) 
the aims and objects of the assessee were 
to further the interests of 
brokers and dealers but also to 
regulate and control the trade in 
rities, to maintain high standards of com- 
mercial honour and integrity, to promote 
inculcate honourable practices, discourage 
and suppress, malpractices, to settle 
putes and decide- all questions of usage, 
custom or courtesy in the conduct foi 
trade and business. The profits were bits 
to be distributed between the memb 

but were to be utilized for the pro 
tion of the objects of the exchange. 
was held by the Andhra Pradesh - h 
Court that an object beneficial to a sèc- 
tion of the public is an object of. poe 
ral public a a E and as that test 
satisfied by- the stock exchange its 
come was exempt from tax under se 
tion 4(3) h of the Act. In the case iof 
25 ITR 472 = R 1954 All 291) the 
association . of the 
followers of Hadhasqaini faith of the 
Dayalbagh School of Satsangis. The 
Sabha was a body registered under the 
Charitable - Societies Registration Act, 
1860. Under the guidance of the Guru. 
and as a result of the contributions made 
by his followers several industrial and 
commercial concerns were started for the 
benefit of Satsangis but they were not 
run by the Sabha for individual pro t 
mor were the profits divided among 
members. One of the questions, which 
arose in that case, was whether the in- 
come of the industrial and cormmer 
concerns started by the Sabha-was ex- 
empt under Section 4(3) (i) of the Act. 
The Allahabad High Court answered this 
rales in the affirmative. It was held 
that the starting of industrial and cora- 
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mercial concerns by the Sabha was in 
furtherance of its objects of a religious 
and charitable nature. The learned 
Judges in this context referred to the 
history of the Sabha and the previous 
litigation to which the assessee was a 
party. The above-mentioned cases were 
decided on their own facts. In any event 
so far as the present case is concerned, 


as mentioned earlier, its facts are much : 


more akin to those of 65 ITR 611 m 
{AIR 1967 SC 1554). 


16. We would, therefore, answer 
the question, referred to. this -Court in 
the six cases, in the negative. The par- 
ties, in the circumstances, bear 
their own costs. 
Reference answered 


in negative. 
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Dr. Mahajot Sahai, Petitioner v. 
Competent Authority (under the Slum 
Areas (Improvement and Clearance) Act, 
1956 and others, Respondents. 

Civil Writ Petns. Nos. 109 and 110 of 
1968, D/-4-3-1970. | 

(A) Slum Areas (Improvement and 
Clearance) Act (1956), Ss. 3 and 9(1) — 
Slum and clearance areas -— Clearance 
area is only part of slum area — Clea- 


rance order under S. 9(1) not covering. 


all buildings in slam area — Order not 
ultra vires. 


Section 3 first carves out the slum 
area from the larger area. The slum 
area is “any area” the buildings in which 
are either unfit for human habitation or 
are detrimental to safety, 
morals. Under Section 9(1) a portion of 
a slum area the buildings in which 
fit to be demolished, is marked off from 
the rest of the slum area to be declared 
as clearance area. ‘Clearance area’ ig 
thus only a part of the ‘slum area’. An 
order under Section 9(1)- declaring cer- 
tain buildings as clearance area and not 
covering all the -buildings in the slum 
area is, therefore, not ultra vires. 

(Para 3) 


(B) Constitution of India, Art. 226 
»—= Natural justice — Audi alteram 
partem — Rule of — 
—— Rule is satisfied if opportunity is given 
before execution of order — Slum Areas 
(Improvement and Clearance) Act (1956), 
Ss. 3, 9 and 30 — Not violative of princi: 
ples of natural justice. 

In the case of a demolition eee 
the rule of audi alteram partem is: satis- 
fled if an order is passed first and an 
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health or 


are- 


Demolition order 
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opportunity is given later to the person 
against whom the order is passed for 


- showing cause why the order should not 


be enforced. For the real prejudice is 
caused not by the mere passing of the 


order but by the execution of it: (1863) 


14 CB (NS) 180 & ( 
& (1908) 211 US 306 & 
589, Referred to. 


. Under Section 30 of the Slum Areas 
(Improvement and Clearance) Act (1956), 
any person aggrieved by fae -notice, 
order or direction is given the 
right of appeal to the Administrator. 

uch an opportunity to be heard by the 
Administrator satisfies the requirements 
of the audi alteram partem rule of natu- 
ral justice inasmuch as the notices and 
orders are concerned with buildings in 
clearance areas which 
dealt with urgently. The 
principle of natural justice is therefore, 
not violated by the procedure laid down 
in Sections 3, 9 and 30 of the Act. 

l (Para 3) 

Cages Referred: Chronological Paras 
(1931) 283 US 589 = 75 L Ed 1289 

Phillips v. Commissioner of 

Internal Revenue 3 
ae 211 US 306 = 53 L Ed 195, 

North American Cold Storage 


Co. v. Chicago 
(1890) A QBD 703 = 62 LT 697, 
of St. James v. Feary 


(1880) 24 QBD 703 
(1931) 283 US 
(Para 3) 


Vestry 
Ge) 14 CB (NS) 180 = 143° ER 


14, Cooper v. Wandsworth 


(1855) 18 How 272 = 15 L Ed 
372, Murray’s Lessee v. Hoboken 
Land Improvement Co. . 


Yogeshwar Dayal, for Petitioner; 
N. Tikku, for Respondents. - 


V. S. DESHPANDE, J. :— The peti- 
tioner in this and the connected writ 
petition No. 110 of 1968 are owners of 
houses situated in those parts of Old 
Delhi which were declared as slum areas 
on 20th April 1957 by a notification 
issued under Section 3 of the Slum 
Areas (Improvement and Clearance) Act, 
1956 (hereinafter called the Act). 
30-6-1961, houses Nos. 2812 to 2845 in- 


cluding the houses of the petitioners in 
Pucca Katra being a part of the slum 


areas notified on 20th April 1957 were 
declared to be a clearance area by a notl- 
fication issued under Section 9(1) of the 
Act (Annexure C to the writ petition). 
On 22-10-1965, a clearance order (An~ 
nexure D to the writ petition) was passed 
under. Section 10(1) of the Act calling 
upon the petitioners. and other owners 
to demolish their houses in the clearance 
area within six weeks. The clearance 
order was confirmed by the Administra~ 
tor of the Union territory on 29-11-1965 
under S, 10(2) of the Act (Annexure E). 
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On 24-11-1966, the Competent Authority 
(Assistant Commissioner (Slums) Delhi 
Municipal Corpn.) wrote to the peti- 
tioners informing them that if the peti- 
tioners fail to vacate the premises in 
respect of which the clearance order was 
passed by the Competent authority and 
confirmed by the Administrator, the 
Competent authority shall enter the said 
premises and get them demolished under 
Section 10(5) and recover the cost of the 
demolition from the petitioners under 
Section 10(6) of the Act. The appeals 
filed by the - petitioners against these 
orders under Section 30 of the Act were 
also dismissed .on 7-12-1967 by the Judi- 
cial Secretary acting for the Adminis- 
trator. 


2. The legality of the above-men~ 
tioned orders is impugned by the peti- 
tioners on the following grounds:— 


(i) Under Section 9(1) of the Act, a 
clearance order has to cover “all the 
buildings” in the slum area as declared 
under Section 3 of the Act. Therefore, 
the declaration of only the houses Nos. 
2812 to 2845 as clearance area by the 
order dated 30-6-1961 was ultra vires 
the Act. 


(ii) According to the rules of natu- 
ral justice, the petitioners were entitled 
to a hearing before the orders declaring 
the petitioner’s houses as a clearance 
area or at any rate before the slum 
‘clearance orders were passed in respect 
of these houses. 

and 


(Gii) There was no material in the 
possession of the Competent authority 
justifying the declaration of the peti- 
‘tioners’ houses to be a clearance area 
under Section 9{1). The order was there- 
fore bad. 


3. These contentions are consider- 
ed below seriatim. 


(i) The relevant part of the scheme 
of the Act is as follows: The Slum Areas 
(Improvement and Clearance) Act, 1956 
was enacted for two main purposes, 
namely, (1) the improvement and clea- 
rance of slum areas and (2) for the pro- 
tection of tenants in such areas from 
The latter object is not rele- 
vant in the present case. Under Sec- 
tion 3 of the Act, the Competent autho- 
rity satisfied by reports from its officers 
or other information in its possession is 
authorised to declare any area as a slum 
area if the buildings in that area are 
unfit for human habitation or are detri- 
mental to safety, health or morals. Such 
slum areas may either be improved or 
cleared. Improvement is a method dir- 
ected towards particular buildings in the 
slum area. It may be made either by 
repairs or by demolition under Ch. IO 
of the Act. 


ee 


Clearance on the other hand is directed 
towards a group of buildings under S 
tion 9(1) unless any building which! is 
not unfit for human habitation or dan- 
gerous or injurious to health is exclud- 
ed from clearance under the proviso| to 
Section 9(1). The actual operation | of 
clearance of buil in the clearance 
area is effected under S. 10 of- a AN 
It will be seen, therefore, that Ss 

and 10 of the Act deal with progressivily 
diminishing areas as follows; 

(a) Section 3 feat carves out thei 
slum area from the larger area. ‘The 
slum area is “any area” the buildings |in 
which are either unfit for human habita- 
tion or are detrimental to safety, health 
or morals. The significance of the wo 

any underlined is to indicate that p 
of the general area which is separat 
from the general area to be marked bff 
as a slum area if the conditions for 
declaring it as a slum area are satisfiec 


(b) Under Section 9(1) “any slum- 
area,” the most satisfactory method lof 
dealing with the buildings in which jis 
to demolish them, is marked off fro 
the rest of the slum area to be declar 
as a clearance area. Here also the word 
any underlined points to that part of 
the slum area which is to be marked det 
from the rest of the slum area for 
“demolition of all the buildings in the 
area”. The distinction between a slum 
area declared under Section 9({1) is 
portant. The slum area declared und 
Section 3 consists of four kinds of build- 
ings, namely, (1) those which can be 
paired under Sec. 4; (2) those which 
beyond repair and have to be demolished 
under S. 7; (3) those which are to be pre 
served under the proviso to Section 9(1) 
and (4) those which are to be demolish- 
ed as a group of buildings under the 
principal part of Section 9(1). But the 


-clearance area under Section 9(1) co com- 


prises only those buildings which are 
cluded in category No. (4) above. The 
buildings in categories 1, and 2 and 
above are included in a slum area Beale 
Section 3 but are excluded from the 
apa area under Section 9(1). | 


j 
The argument of the petitioners 
that the words “slum area” used in S. 3 
and S. 9(1) mean the same thing, namely, 
the whole of the slum area which 
declared under Section 3. The onl 
support for this argument is the fac 
that the same words “slum area” are 
used to denote both the slum area under 
Section 3 and the clearance area under 
Section 9{1). But as shown above, the 
clearance area is only a part of the slum 
area and cannot be the whole of it. For, 
from the definition of the “slum area!’ 
in Section 3, it is clear that all th 
buildings in the slum area are not to 
demolished as a group of buildings. | 
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On the contrary, the three categories 
of buildings referred to in Sections 4 and 
7 and the proviso to Section 9(1), though 
comprising the slum area, are not to he 
demolished as a group of buildings. This 
-is why the definition of “slum clea- 
rance” in Section 2(i) meaning the clea- 
rance of any slum area (i.e. any part 
of a slum area) by the demolition and 
removal of the buildings therefrom is 
different from the definition of a “slum 
area” in Section 3. The definition of 
“Slum Clearance” fits in with the dec- 
laration of a “clearance area” under Sec- 
tion 9(1). The two concepts of a slum 
area and a clearance area are thus dis- 
tinct from each other. The latter is only 
a part of the former but not the whole 
of it. The contention of the petitioners 
that a clearance area must include the 
whole of the slum area and cannot be 
restricted to a part of it is, therefore, 
contrary to the clear meaning of Sec- 
tions 3 and 9 as stated above.. The con- 
tention is, therefore,. negatived. 


(ii) In the slum area, the buildings 
are either unfit for human habitation or 
are detrimental to safety, health or 
morals. The better part of the slum area 
is capable of improvement. The worse 
part of the slum area is to be declared 
as a clearance area so that the buildings 
therein may be demolished as a group. 
The declaration of such buildings as a 
clearance area and their demolition after 
a clearance order are, therefore, acts 
which have a certain urgency about 
them. For, they deal with buildings 
which are unfit for human habitation or 
are detrimental to safety, health or 
morals. The continuance of these build- 
ings cannot to tolerated. They have to 
be demolished as quickly as possible. In 


view of this urgency, the general rule. 


of natural justice that a person should 


be heard before his civil rights are af- - 


fected (audi alteram partem) is modified 
so that the interest of urgency is recon- 
ciled with the interests of the person 
whose rights are to be affected by the 
urgent operations. In a long line of 
cases dealing with demolition order, 
beginning with Cooper v. Wandsworth 
Board of Work, (1863) 14 CB (NS) 180, 
it has been held that the audi alteram 
partem rule is satisfied if an order is 
passed first and an opportunity is given 
later to the person against whom the 
order is passed for showing cause why 
the order should not be enforced against 
him. For, the real prejudice is caused 
not by the mere passing of the order but 
by -the execution of it. If the affected 
person is heard after the order is passed 
but before the order is executed against 
him. the interests of natural justice are 
satisfied. Byles, J. observed as follows 
at pp. 194 and 195: 
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“This is a case in which the Wands- 
worth District Board have taken upon 
themselves to pull down a house, and to 
saddle the. owner with the expenses of 
demolition, without notice of any sort. 
There are two sorts of notices which may 
possibly be required „s.s.s. Seedat one, a 
notice of a hearing, that the party may 
if he has anything to say 
against the demolition; the other is a 
notice of the order, that he may con- 
sider whether he can mitigate the wrath 
of the board, or in any way modify the 
execution of the order’. 


In Vestry of St. James v Feary, 
(1890) 24 QBD 703. at p. 709, Lord 
Coleridge, C. J. observed as follows: 


“There is an appeal to the County 
Council, and that is the remedy which 
the respondent ought to have adopted. It 
is contended that there must be some op- 
portunity of questioning the propriety of 
the order made by the vestry. and I 
agree that the case of (1863) 14 CB (NS) 
180 is an authority for that proposition. 


“Such an opportunity may be given in 


one of two ways—in the first place, be- 
fore the vestry do anything they may 
give notice to the person whom they re- 
quire to execute the works, and he may 
object; or, secondly, they may make the 
order, and if they do that they must 
give the person affected notice of such 
order, It is enough if an opportunity 
is given of questioning the propriety of 
the order.” 


The result of these and many other deci- 
sions is summed up by a learned author 
as follows: 


“The general rule, which was applied 
in a variety of. legislative contexts, 
might be satisfied if an opportunity was 
available of obtaining a full review of 
the initial decision or of making other 
representations before the order became 
finally operative or was enforced.” (S. A. 
de Smith-Judicial Review of Administra- 
tive Action, Second Edn. page 141). 


The American decisions take the 
same view. In North American Cold 
Storage Co. v. Chicago, (1908) 211 US 
306, the validity of a Municipal ordin- 
ance providing for the summary seizure 
and destruction of food in cold storage 
unfit for human consumption was chal- 
lenged on the ground that the food 
owner was not piven an opportunity to 
be heard prior to the seizure and des- 


` truction of the food. The challenge was 


negatived in 
p. 320: 


“What is the emergency which would 
render a h g unnecessary? We 
think when the question is one regard- 
ing the destruction of food which is not 
fit for human use the emergency must 


the following words at 
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be one which would fairly appeal to the 
reasonable discretion of thé legislature 
us to the necessity for a prior hearing, 
and in that case its decision would not 
be a subject for review by the Courts 
weesecseseessee GUE. Process is not denied the 
owner or custodian by the destruction 
of the food alleged to be unwholesome 
and unfit for. human food without a pre- 
liminary hearing.” 


The principle of the above decision has 
been applied even to tax cases in which 
the right of the United States to collect 
its internal revenue by summary admi- 
nistrative proceedings has been upheld. 
In Murray’s Lessee v. Hoboken Land 
-and Improvement Co., 18 How 272 at 
p. 282 (U. S. 1855) it was observed that: 
“Imperative necessity has forced a 
distinction between such claims and all 
others, which has sometimes been carri-~ 
ed out by summary proceedings”. 
It was thought that the decision in the 
Murray’s case was based on the pecullar 
relationship of a collector of revenue to 
his government. 
plained by Brandeis, J. in 
Commissioner, (1931) 283 US 589 to 596, 
“the underlying principle in that 
case was not such relation, but the need 
of the government promptly to secure 
its revenues.’ j 


Under Section 30 of the Act, any 


person aggrieved by any notice, order or 
direction issued by the Competent autho- 
rity is given the right to appeal to the 
Administrator within a period of .30 days. 
On the admission of such an ‘appeal, all 
the proceedings to enforce the- notice, 
order or direction and all: prosecutions 
for any contravention thereof shall be 
held in abeyance pending the decision 
of the appeal. No such appeal shall be 
decided unless the appellant’ has been 


heard or has had a reasonable opportuni-. 


_ty of being heard in person or through 
a legal practitioner. The result is that 
immediately a notice is issued or an 
order is passed under the Act, the peti- 
tioners had the right to file an appeal 
against it under Section 30. According 
to the scheme of the Act; the hearing 
given to the person aggrieved immedia- 
tely follows the issue of a notice or an 
order. In the light of the Judicial deci- 
sions referred to above, such an oppor- 
tunity to be heard by the Administrator 
satisfies the requirements of the audi al- 
teram partem rule of natural justice in- 
asmuch as the notices and orders are 
‘leoncerned with buildings-in slum areas 
and clearance. areas which have to be 
dealt with urgently, We, therefore, find 
that no principle of natural justice is 
violated by the procedure laid down in 
Sections 3, 9 and 30 of Act. This con- 
tention of the petitioners also, therefore, 
fails. 


But as was later ex-- 
Phillips v: 


Em 
(iii) The material on which the Com- 
petent authority proceeded against the- 


petitioners in respect of their houses is . 


available on the record of this case lit- 
self. At Annexure RA is the notice 
under Section 4(1) in which the various © 
defects in the houses of the petitioners 
were brought to the notice of the peti- 
tioners and they were called upon! to 
effect improvement therein. . The reply 
given by the petitioner Ram Nath Jon 
30-8-1957 was that he was unable: 

effect the improvements while Mahajot- 
reported only partial compliance. - There- 


upon the Deputy Commissioner (Slurns) .- 


along with the Special Engineer (Sl ) 
and the Assistant Commissioner (Sl ioe 
visited these houses on 30-3-1961 and | 


‘recorded an inspection note which islat 


Annexure RC, the relevant Portion of - 
which is as follows: 


“The building ERE A ‘In 
pucca Katra comprising of houses Nos. 
2814 to 2845 is indeed in very danger- 
ous condition and may collapse ahy 
time, if there are heavy rains or an 
earthquake or even otherwise. At gre 
or two: places the building has alrea 
collapsed to some extent. Since this i, 
a very congested area, not only is the 
present condition of the building d 
rous for the lives of its: occupants but 
also for those living in the surrounding 
buildings -which are in good condition”. 
This incidentally explains why the clea- 
rance order was not passed in - respect 
of the surrounding buildings which . 
were in a good condition. The peti- 
tioners had a full opportunity to show 
to the Administrator in the appeal that 


‘the observations made in the inspection 


note were not justified. But in the a 
peal before the Administrator the peti- 
tioners urged only the legal grounds. On 
merits, they could not perhaps deny that 
their houses were in such a dangero 
condition that there was no alternative 
but to demolish them asa group. We ani, 
therefore, that a full opportunity to show 
cause against the notices and the orde 
issued under the Act was available and 
was in fact availed of by the petitioners, 
and there was, therefore, no reason to 
complain on this account. 


4. The Writ Petitions are “ther}- 
fore dismissed but without any order as 
‘to costs. l 

wes oe 


Ta 
i 
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P. N. KHANNA, J. 


Gopal Narain and another, Plaintiffs 
v. Durga Prasad Goenka and others, 
Defendants. 


Suit No. 482 of 1968, D/-30-3-1970. 


(A) Hindu Law — Partition — Death 
of propositus in 1907 leaving behind his 
widow and three sons — Suit for parti- 
tion of coparcenery property between 
three sons and their descendants filed in 
1968 — Widow mother who is also im- 
pleaded as defendant is entitled to } share 


equal to that of her son subject to deduc- . 


tion from her share value of property 
received as ‘stridhan’ m husband or 
father-in-law — Rule of Hindu Law not 
affected by subsequent enactments. - ` 
(Para 15) 


(B) Hindu Succession Act (1956), 
S. 4 — Overriding effect of Act — Extent 


of, indicated —- Act makes no provision 


in respect of right or share of mother or 


wife at a partition of coparcenary pro- 
perty — Hindu law immediately in force 
in this respect before commencement of 
Act not affected — AIR di Bom 263, 
Dissented from. 


The Hindu Succession Act which Te- . 


pealed Act. 18 of 1937 principally is a 
mere law of inheritance containing rules 
of devolution of property on the death 
of a person and does not deal with parti- 
tion or the rights of persons inter vivos 
except the right to make a will in res- 
pect of certain property or the deter- 
mination of the nature of certain pro- 
perties acquired by Hindu females. No 
change has been introduced in the rights 
of a mother to a share equal to that of 
a son in the coparcenery property, when 
actual partition takes place between the 
sons. Prior to the Act the mother did 
not become the owner of the share al- 
lotted to her even by a preliminary 
decree until the said decree was carried 
out and actual division took place. 
Under the Hindu Succession Act, how- 
ever, this interest, which was regarded 
as a limited interest, has been convert- 
ed into an absolute estate and she has 
been held to acquire property even on 
passing of the pr decree. AIR 
1962 Sc 1493, Foll -(P 


e The overriding effect of the Hindu 
Succession Act, created by Section 4, is 
only in respect of such matters, “for 
which provision is made in this Act.” 
In the absence of any provision in the 
said Act, the question of the said Act 
overriding any text, rule or interpreta- 
tion of Hindu Law in force immediately 
before the commencement of the Act in 
respect of such matter does not arise. 


IN/IN/E170/70/KSB/M 


Gopal Narain v. D. P. Goenka (P. N. Khanna J.) 


- Durga Prasad, defendant No. 1, 


[Pr. 1] Delhi 6f 


AIR 1964 Bom 263, Dissented from; AIR 
1966 Ker 66, ReL on. (Para 11} 


The fact that the right 
mother to maintenance has been reco- 
gnised and codified under the Hindu 
Adoptions and Maintenance Act, 1956 is 
not at all indicative of the fact that she 
was not intended to be given a share at 
partition of the joint family property. 

(Para 14} 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Ker 66 a 53) = 
ILR (1965) 1 Ker 420. Saraswati 

Ammal v. Anantha Shenai 13 


(1964) AIR 1964 Bom 263 (V oe 


66 Bom LR 351, Shiramabai 
Kalgonda Bhimgonda 10 
(1962) ATR 1962 gc 1493 (V a 
- 1962 Nag LJ 521, B. S. 
Munnalal v. S. S. Ean 8 
(1936) AIR 1936 PC 20 (V 
63 Ind App. 33, - 
Agarwala v. Dhanbati Bibi 
(1918) AIR 1918 Bom 175 (V 5)= 
ILR 42 Bom 535, Raoji Bhikaji 
Kondkar ve Anant ere 
Kondkar 6 


(1904) ILR 31 Cal 262 = 31 Ind. 


App. 10 (PC), Ganesh Dutta 
Thakoor v. Jewach Thakoorain 6 
O. P. Gupta, for Plaintiffs; Bish- 
amber Dayal, for Defendants. 


JUDGMENT:— Seth Dina Nath 
Goenka, the propositus, grandfather of 
plaintiff No. 1 in this case, died some- 
where in or about the year 1907, leaving 
behind him, his widow, Smt. Sukh Devi, 
who is defendant No. 8 in this case, and 
three sons, Sat Narain, Ganga Dhar and 
He left 
considerable properties, both movable 
and immoveable, which were coparcenery 


“by bi 
on March 13, 1966 leaving behind him, 
his son Gopal Narain, plaintiff No. i; 
and grandson Brji Narain, plaintiff 
No. 2, minor son of Gopal Narain, both . 
forming one branch of the family. Son 
Durga Prasad is defendant No. 1, who 
along with his son Shri Narain, defen- 
dant No. 2, and grandsons, defendants 
Nos. 3, 4 and 5 from another branch, 
which for convenience of reference is 
described herein as ‘defendants 

party’. Son, Ganga Dhar had died 
earlier in 1942, leaving behind him his 
sons, Suraj Narain, defendant No. 6, and 
Rajinder Kumar who had also died in 
1946,: leaving his widow, Rama Bai, 
defendant No. 7, both defendants Nos. 8 
and 7 are jointiy referred to herein as 
‘defendants second party, being the third 
branch. Defendants Nos. 9 and 10 are 
sisters of plaintiff No. 1 being daughters 
of late Sat Narain and they have- been 
described in the plaint and shall be 
described herein, as defendants fourth 
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party. The properties continued to be 
joint family properties and the plaintiffs 
are in joint possession of the same along 
with other members of the joint family. 


2. Defendant No. 1 is alleged to 
have been lately mismanaging the pro- 
perties, which circumstance is said to 
have’ given rise to quarrels. and disputes 
between the family members. The plain- 
tiffs, therefore, filed the present suit 
praying for a decree of partition of the 
properties mentioned in the first and 
second. schedules attached to the plaint; 
and for separate possession of one-third 
stated in 
that defendant No. 8, the 
mother of defendant No. 1 is in law en- 
titled to a share equal to. that of a son. 
The share of the Ae gator as also of 
the defendants first party and defen- 
dants and second party = accordingly 
would be 1/4th each; but as defendant 
No. 8 was stated to be not claiming any 
share in the properties, the share of 


plaintiffs was said to be 1/3rd in the- 


whole of the property and defendants 
first party will have another 1/3rd share, 
while defendants second party will have 
another 1/3rd share in the property. . 


3. Smt. Sukh Devi, defendant No. 


8, in her written statement contested the. 


averments made in the plaint and stated 
that it was incorrect that she did not 
claim any share in the joint Hindu 
family property. She was in law en- 
titled. to 1/4th share in the partition be- 
tween the sons and she positively claim- 
ed her said share to be given to her at 
the time of partition. She denied that 
the plaintiffs were entitled to 1/3rd share 
in the joint family property as claimed 


by them. Defendant No. 6,.in his written. 


statement denied that the ‘plaintiffs were 
entitled to 1/8rd share in the property. 
Defendants Nos. 1 to 5 (first party) in 
their written statements stated that they 
have no objection if they were given 
1/3rd share in the property. to which 
they were entitled, the other 2/3rd share 
being that of plaintiffs and the other 
defendants jointly. 


4. - In their replication, the plain- 
tiffs stated that the claim of defendant 
No. 8 to 1/4th share in the joint family 
property was justified in law. They, 
therefore, stated that the plaintiffs 
should be given 1/4th share, while defen- 
dants first party should likewise be given 
1/4th share. Another 1/4th share should 
go to defendants Nos. 6 and 7. Defen- 
dants Nos. 1 to 5 filed a rejoinder to the 
plaintiffs replication: wherein they stated 
that the plaintiff No. 1’s grandmother. 
defendant No. 8, has no legal status and 
claim in the property. If at all she 
had any share the same should be claim- 
ed out of the share of the plaintiffs. 
Share of defendants Nos. 1 to 5 was 


| 
A. j R- 
claimed to be 1/3rd abee; and ke 
partition was accor to them to 
made in three equal shares, Defendant 
No. 8 was stated to be entitled to no 
share in the properties of the jcint 


n as her husband had died in about 


5. On August 29, 1969, the tac 
ed counsel for the parties made a state- 
ment that the parties should be put to 
trial on the following issue:— 


“Whether defendant No. 8 is entitl- 
ed to any share in the property? i so, 
how much?” 

This issue was accordingly set ‘itera or 
trial as a preliminary issue. 


6. Shri O. P. Gupta, the le 
counsel for Smt. Sukh Devi, defendant 
No. 8, submitted that before the Hindu 
Women’s Rights to Property Act, 1937, a 
widow mother could not compel a p ti 
tion, so long as the sons remained joi 
If a partition took place between the 
sons, she became entitled to a share 
equal to that of a son in-the coparcenéry 
property. He relied on paragraph 516 
of Mulla’s ‘Principles of Hindu wW 
(1966 edition) where the mother is stat- 
ed to be entitled to a share equal to jat 
of a son in the coparcenery property,| if 
a partition took place between the sons. 
The value of any ‘stridhan’ received by 
the mother from her husband or father. 
in-law according to that authority |is 
required to be deducted from her share. 
The learned counsel referred to the 
of Raoji Bhikaji Kondkar v. Anant 
Laxman Kondkar, AIR 1918 Bom 175 
and Ganesh Dutt Thakoor v. J are 
Thakoorain, (1904) ILR 31 Cal 262 (PC) 
where it was held that a mother‘s right 
to a share in the husband’s estate J 
partition of the estate between the 
accrues only when a partition is actugl- 
ly made. This proposition was 
reiterated and confirmed by the Pri 
Council in Pratapmull Aggarwala iv. 
Dhanbati Bibi, AIR 1936 PC 20, where 
it was held that according to the Mitak- 
shara law, the mother or the aT 
mother is entitled to a share when 
sons divide the family estate among 
themselves; but she cannot be recognised 
as the owner of such share until the 
division is actually made, as she has no 
pre-existing right in the estate exceptia 
right of maintenance. The mother, 
was held, does not become owner of tk 1e 
share allotted to her by a pr ary 
decree in a partition suit of her son, 
until the preliminary decree was carri 
out and actual division of the joint 
family was made. The widow mother 
of course could not compel a partition 
so long as the sons remained joint. ! 


7. With the enforcement of the 


Hindu Women’s Rights to Property Act 
(Act 18 of 1937), on the death intestate 
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of a Hindu governed by Mitakshara 


School of Hindu Law, leaving separate . 


property, his widow became entitled to 
the same share, in respect of the pro- 
perty in respect of which the husband 
died intestate, as a son. In 
deceased husband had at the time of his 
death an interest in the Hindu Joint 


Family Property, his widow acquired in . 


the property the same interest as he 
himself had. The interest devolving on 
a Hindu Woman, was, of course, a limit- 
ed interest, known as ‘Hindu Woman's 
Estate’. She was given the same right 
of claiming partition as a male owner. 


8. The Hindu Succession Act (Act 
30 of 1956) repealed the said Act 18 of 
1937: This Act principally is a mere law 
of inheritance containing rules of devolu- 
tion of property on the death of a per- 
son and does not deal with partition or 
the rights of persons inter vivos except 
the right to make a will. in respect of 
certain property or the determination of 
the nature of certain properties acquir- 
ed by Hindu females. No change has 
been introduced in the rights of a mother 


to a share equal to that of a son in the. 


coparcenery property, when actual parti- 
tion takes place between the sons. Ac- 
cording to the dictum laid down by the 
Privy Council in /Partapmull’s. case 
(supra) the mother did not become the 
owner of the share allotted to her even 
by a preliminary decree until the said 
. |decree was carried out and actual divi- 
sion took place. Under the Hindu Suc- 
cession Act, however, this interest, which 
was regarded as a limited interest, has 
been converted into an absolute estate 
and she has been held to acquire pro- 
perty even on passing of the prelimin- 
ary decree. Mr. Justice Shah, speaking 
for the Supreme Court in R. B. 5. 5. 
Munnalal v. S. S. Rajkumar, AIR 1962 
SC 1493, observed:— 


“By Section 1401) the Legislature 
sought to convert the interest of a 
Hindu female which under the Sastric 
Hindu Law would have been regarded 
as a limited interest into an absolute in- 
terest and by the Explanation thereto 
gave to the expression “property” the 
widest connotation. The expression in- 
cludes property acquired by a Hindu 
female by inheritance or devise, or at 
a partition, or in lieu of maintenance or 
arrears of tenance or by gift from 
any person, whether a relative or not, 
before, at or after her marriage, or by 
her own skill or exertion, or by pur- 
chase or by prescription, or in any other 
manner whatsoever. By Section 14(1) 
manifestly it is intended to convert the 
interest which a Hindu female has in 
property however’ restricted the nature 
of that interest under the Sastric Hindu 
law may be into absolute estate. Pratap 


case the | 
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mull’s case, 63 Ind. App. 33 = AIR 
1936 PC 20 undoubtedly laid down that 
till actual division of the share declared 
in her favour by a preliminary decree 
for partition of the joint family estate 
a Hindu wife or mother, was not re- 
cognised as owner, but that rule cannot 
in- our judgment apply after the enact- 
ment of the Hindu Succession Act. The 
Act is a i enactment, and has 
made far reaching changes in the struc- 
ture of the Hindu law of inheritance, 
and succession. The Act confers upon 
Hindu females full rights of inheritance, 
and sweeps away the traditional limita- 
tions on her powers of dispositions which 
were regarded under the Hindu law as 
inherent in her estate. She is under the 
Act regarded as a fresh stock of descent 
in respect of property possessed by her 
at the tirne of her death. It is true that 
under the Sastric Hindu Law, the share 
given to a Hindu widow on partition be- 
tween her sons or her grandsons was 
in lieu of her right to maintenance. 
She was not entitled to claim partition. 
But the Legislature by enacting the 
Hindu Women’s Rights to Property Act, 
1937 made a significant departure in that 
branch of the law; the Act gave a Hindu 
widow the same interest in the property 
which her husband had at the time of 
his death, and if the estate was parti- 
tioned she became owner in “severalty 
of her share, subject of course to the 
restrictions on. tion and the 
peculiar rule of extinction of the estate 
on death actual or civil It cannot be 
assumed having regard to this develop- 
ment that in enacting Section 14 of the 
Hindu Succession Act, the Legislature 
merely intended to declare the rule en- 
unciated by the Privy Council in 
Pratapmull’s case, 63 Ind. App. 33 = 
AIR 1936 PC 20. Section 4 of the Act 
gives an overriding effect to the provi- 
sions of the Act. It enacts save as 
otherwise expressly provided in this 
Act;— 


(a) Any text, rule or interpretation 
of Hindu Law or any custom or usage 
as part of that law in force immediate- 
ly before the commencement of this Act 
shall cease to have effect with respect to 
any matter for which provision is made 
in ws Act: 


Manifestly, the Legislature intended 
to supersede the rules of Hindu Law on 
all matters in respect of which there was 
an express provision made in the Act. 


9. The Hindu Succession Act, 
1956, is, thus, considered to have improv- 
ed the position of a Hindu female in res- 
pect of her property. The restricted 
nature of her interest has developed into 
an absolute estate. There is, therefore, 
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no scope for curtalling her rights mere- 
ly by speculation. 


10. Shri Bichambee Dayal, the 
learned alae for defendants Nos. 1 to 
first party) contended that 
- the rule of Mitakshara Law, which pre- 
‘ vailed prior to Hindu Women’ s Rights to 
Property Act, 1937, has been modified 
by the Hindu Succession Act, 1956, which 
has an overriding effect. The mother’s 
share, which was a limited estate, was 


provided to her in lieu of her right to- 


maintenance. She did not have: any 
share in the family property as such. 
And, now that she is entitled to succeed 
to a share on the death of the husband, 
father and son, that rule of the mother’s 
- share on partition must be deemed to 
have been abrogated. The learned coun- 
sel- relied -on a decision of the Bombay 
High Court in Smt. Shiramabai v. 
Kalgonda Bhimgonda, AIR 1964 Bom 
263. In that case, the last male holder 
died leaving behind 
son and three daughters. The widow 
mother then filed a suit for partition, 
claiming 1/8rd share as her own share 
and 1 Sth share as one of the heirs of 
her deceased husband. The son con- 
tested the suit and contended that she 
had only 1/10th share. Under Sec. 6 of 
the Hindu Succession Act, the interest 
of the ‘deceased was to devolve on his 
‘heirs. The question for consideration 
was the d tion of the interest of 
the deceased. According to explanation 
©) to Section 6 of the Hindu Succession 

ct, his share shall be deemed to be the 
se in the property Pa would have 
been allotted to him, if a partition had 
taken place immediately before his 
death. If the mother was also entitled 


to a share on partition before the death ~ 


her husband, the share of the deceas- 

on partition then would have been 
ise If, on the other hand, 
was not entitled to any share at the 
time of partition before her husband’s 
death, the share of the husband would 
have been one half; the other half going 
to the son. The learned Judges who con- 
stituted the Bench of the Bombay High 
Court in that case o ed that the 
mother was given a share, though a 


limited estate, because she was other- 


wise not entitled to succeed to her hus- 
band or father. She was only entitled to 
maintenance and the- share was granted 
to her in lieu of maintenance. But. now 
that Hindu Succession Act, 1956 has 
brought about a change, which entitled 
the widow mother to succeed to a share 
on the death of the husband or father, 
the old rule of Hindu Law under which 
she was given a share at the time of 
actual partition amongst the-sons, ob- 
served the Bench, should be deemed to 
have been abrogated. It was according- 
vee 


his widow, one. 


~ only in respect 


the mother . 


ly held in that case that “the Interest 
of a -Hindu Mitakshara coparcener avail- 
able for division under this section (Sec- 
rie 6(1) of the Hindu Succession het 


be such share in the property| i 


would be allotted to him if a partition 


of the -property had taken. place im- 
mediately before his death. ee the 
coparceners according to the rules of 


Hindu Law with the qualification t- 
the rule of Hindu law providing a share 
to` the mother and maintenance and 
marriage expenses of the daughters must 
be treated as abrogated in view of Sec- 
tion 4, which gives the Act an overrid- 
ing effect.” With great respect to the . 
learned J udges, I feel constrained not to 
agree with this view. 


11, The partition A IE l 
fore the death of the last male holder 
would have been between a his wile 
and his son. According to para 315 | of 
Mulla’s Principles of Hindu Law’. between 
edition) if a partition takes place betw l 
her husband and sons, the wifej is 
entitled to receive a share equal to t 
of a son and to hold and enjoy that 
share separately, even from her husband. 
The overriding effect of the Hindu Suc- 
cession Act, created by Section 4, | is 
of such matters, “for 
which ‘provision is made in this Act”.!- 
There is no provision in the said Act,| - 
in respect of the rights or the share of 
the wife or the mother in th 
cenery property, at the time of 
This being . 80, poe question of 


pretation -of Hindu Law in Fi “in- 
mediately before the commencement iof 
the Act in respect of such matter d 
not arise. 


12. The right of eines to 
the estate of the father or husband lor 
a son has been conferred on Hindu 
females under the eae Succession 
But nothing has been said in respect lof 
their right to a share on partition. This 
right has not been done away with under]. 
this Act or under any other Jaw. The 
legislature has not made any provisi: n 
on the subject of the share of a 3 e 
or a mother on partition. The co I 
am afraid, are not privileged to in 
duce into the -law something abouti a 
subject in respect of which the le 
lature itself preferred not ‘to interfere. 
The concept of ‘Hindu Woman's Estate’ 
or the ‘Limited Estate’ in the Hindu Law 
has been - abrogated under the “Hindu u 
Succession Act, 1956, which has given to 
Hindu females full righ ts of inheritance 
completely doing away with the Hmi limita- 
tions on their power of disposition. til 
Hindu female has been made a 
owner of the property of which before 
the enactment of this eaten, she 
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ficant change in the status of females 
was brought about by the Hindu 
Women’s Right to Property Act, 1937 
which gave to the Hindu widow the right 
to claim a partition, although the owner- 
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ship of her share was still of a restrict- - 


ed nature. The attempt throughout has, 
thus; been to improve the position and 
the status of Hindu females and to bring 
them as far as possible, at par with the 
males in the matters relating to the 
acquisition and holding of property. The 
contentions of Shri Bishamber Dayal to 
the contrary therefore have no basis and 
cannot be accepted. 


13. In Saraswathi Ammal v. 
Anantha Shenai, AIR 1966 Ker 66, a 
Bench of the Kerala High Court was con- 
sidefing the case, where the propositus, 
husband of the appellant died in 1943. 
In the partition suit, a preliminary 
decree was passed on January 2, 1958 
and the trial court in its judgment said 
that the appellant „widow and the un- 
married daughters were to be maintain- 
ed out of the family properties. Provi- 
sion had to be made for their mainten- 
ance and for the marriage expenses of 
the daughters. Counsel for the parties 
agreed that share equal to that of a son 
may be set apart for the widow for her 
maintenance. The share was to revert 
to the plaintiff-son and other sons on the 
death of the widow. The appellant 
widow then ehallenged the imposition of 
the condition. It was held by the Bench 
that according to the Mitakshara the 
widow was entitled to a share of the 
joint family properties at a, partition 
thereof among the sons, equal to that of 
a son or a mother as the case may be. 
It was, therefore, not correct to say that 
it was by a special concession of the 
plaintiffs that the appellant became en- 
titled to a share in the suit properties. 
The concession was only to give effect 
to the real law on the matter, which was 
no concession at all, but the fulfilment 
of a legal obligation on their part. Under 
the Hindu Law the normal’ right of a 
Hindu widow, it was observed, was to 
maintenance out of the income of the 
whole of the joint family estate; but 
when the joint family estate was divided 
she was entitled to a share of.the estate 
in lieu of her right to maintenance. Her 
right to the. share arose on partition 
among the sons and then only. As under 
the preliminary decree in that case the 
sons- and the grandsons had become 


separated individuals, the appellant was - 


held to have become entitled to a share 
in the suit properties. The right of the 
mother to a share on a partition was not 
only recognised in that case, but the 


share allotted to her was held to be her | 


absolute property. The imposition of the 
condition of reverter was held to be. 
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against the law and was accordingly dis- 
charged. 


14. It was urged by Shri Bish- 
amber Dayal that the right of the mother 
to maintenance- has been recognised and 
codified under the Hindu Adoptions and 
Maintenance Act, 1956. This, according 
to the learned counsel, was, indicative 
of the fact that she was not intended to 
be given a share at partition of the 
joint family property. But the minor 
children do not lose their right to a 
share in the property merely because 
they are also entitled to: maintenance 
under the said Act. Even the rights of 
the adult sons are not affected in any 
way merely because they are entitled to 
maintenance even out of the joint family 
property. The mother cannot be treat- 
ed differently and the argument of the 
learned counsel is without any substance. 

15. It is manifest, thus, that at 
the time when the partition takes place 
between the sons, the mother is entitled 
to a share equal to that of a son in the 
coparcenary property. If, however, the 
mother has received ‘stridhan’ from her 
husband, or father-in-law, its value may 
be deducted from her share. Defendant 
No. 8 in the instant case, therefore, is 
entitled to 1/4th share in the property 
subject to the deduction from her share 
of the value of any property she may 
have already received from her husband 
or father-in-law. The preliminary issue 
is decided accordingly. 


16. For the trial of the case on 
merits, the parties are directed to appear 
before the learned Judge sitting on the 
original side on April 17, 1970. ` 

Order accordingly. 


AIR 1971 DELHI 65 (V 58 C 8) 

H. R. KHANNA, C. J. AND 
PARKASH NARAIN, J. > 

Union of India, Petitioner v. Ganga 
Datt and others. Respondents. 

Civil Revn. No. 226 of 1967, D/-19-5- 
1970 against order of Sub. J. Ist Class, 
Delhi, D/-24-1-1967. 

(A) Civil P. C. (1908), S. 146 — Ob- 
ject of section — Suit or appeal against 
dead party — Defect cannot be cured 
by section. 


Section 146 has been enacted only 
with the object of enabling the exercise 
of rights by persons in whom they come 


. to be vested by devolution or by assign- 


ment. Such persons however, should not 
have more rights than the original liti- 
gant.had or be in a worse position than 
such original litigant. Further the section 
is subject to other provisions inthe Code. 
Thus the’ rights conferred by the sec- 
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tion would, in suits and appeals at, least, 
be subject to compliance with provisions 
of Order 22. It is true that O. 22, R. 10 
are attracted during the pendency of a 
suit or appeal but if the appeal or suit 
is incompetent, being one brought 
against a dead party, -the defect would 
not be curable under Section 146. 


`. (Para 3) 
l (B) Civil P. C. (1908). Ss. 115, 151, 
'146 and O. 22 — Revision filed against 


dead person in ignorance of his death — 
Substitution of legal representative of 
deceased. 
l Petitioner since coming to know of 
death of respondent making application 
for substitution of legal representative 
after long delay. Delay not satisfactorily 
explained. Court will not exercise its 
discretion to allow ‘substitution. Order 
22 does not apply to revisions and in- 
herent power of court to substitute par- 
ties will be exercised only in the con- 
text of exercising judicial discretion in 
interfering with lower Court’s order :and 
not ‘under Section 146. 
tion itself being incompetent it was dis- 
missed as there was no allegation that 
it can proceed against remaining respon- 
dents. AIR 1959 Punj 91, Rel. on; Civil 
Revn. No. 80-D of 1962, D/-21-11-1969 
(Delhi), Distinguished. 

- (Paras 3, 4 and 6) 


Cases Referred: Chronological Paras 
(1970) Civil Misc. Nos. 187 and 188 
of 1969, D/- 3-2-1970 (Delhi), 


Union of India v. Tekan 2 
(1969) Civil Revn. No. 80-D of 

1962. D/- 21-11-1969 (Delhi), 

Abdul Khaliq v. Abdul Hamid ` 4 


(1959) AIR 1959 Punj 91.(V 46)= 

ILR (1957) Punj 1886, Inder Dev 

v. Punjab State 4 
(1958) AIR 1958 SC 394 (V 45)= ' 

1958: SCR 1287, Smt. Saila Bala 

Dasi v. Smt. ‘Nirmala Sundari. 

Dassi l 

N. D. Bali, for Petitioner; 

Verma, for Respondents. 


~ PARKASH NARAIN, J. :— A civil 
suit for declaration and permanent in- 
junction (Suit No. 528 of 1962) was filed 
by Ganga Datt, Attar Singh, Jagat Singh, 
Singh and Jaswant Singh sons. of 


2, 3 
R. 58. 


Amar 
Debi Sahai in the Court of Senior Sub- - 


` Judge, Delhi ° “against Gaon Sabha of 
Village Burari in which it was prayed 
that the order of the Revenue Assistant 
vesting the land set out in that suit in 
the Gaon Sabha . was wrong,- illegal, 
ultra vires and not binding -on the plain‘ 
tiffs. The impugned order was in res- 
pect of the vesting of the land which 
was the subject-matter of dispute in 
that suit in the Gaon Sabha in accord- 
‘ance with the provisions of the Delhi 
Land Reforms Act, 1954. The suit was 
decreed in favour of the plaintiffs. 
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Revision. peti- . 


. sion petition abate. 





AJL. R. 


After the amendment of the Delhi 
Land Reforms Act, 1954 by the inser- 
tion of Section 161- B, the Union of India 
moved an application under the 'said 
provision for the setting aside of} the 
decree. This application was dismissed _ 


‘by the Court of Shri H. C. Gupta, 


C. 
S. Sub-Judge ist Class, Delhi by 
order dated 24-1-1967. Apgrieved 
that order Union of India filed the pre- 
sent revision petition. In the mean t 
however, Ganga Datt died on 26-3- 967. 
It is an admitted case that the revision 
petition was filed against Ganga Datt 
and others subsequent to the death of 
Ganga Datt. On the revision petition 
being admitted notices were issued to 
the present respondents whereupon |the 
process server reported that Ganga tae 
was dead. The fact came to the kn 
ledge of the learned counsel for the 
present petition (Union of India) earl 
August, 1967. No steps were taken o 
bring the. legal representatives of Ganga 
Datt on record or. to rectify the filing - 
of the revision petition against a dead 
party till February, 1970. On or about 
February 5, 1970 .an application under 
Section 151 read with Section 153 and 
O. 41, R. 20, Civil P. C. was moved] in 
this Court seeking to bring the legal |re- 
presentatives of Ganga Datt on record. 
This petition has been resisted | by 
the respondents who have urged that 
the legal representatives ‘be not brought 
on record. When the matter came up ifor 


hearing before one of us (Hon’ble the 


Chief. Justice) sitting singly ‘he’ noticed 
the. contentions of both the parties but 
considering the point involved to be] of ` 
some importance directed the civil revi 
sion to be listed before a Division Benth. 


It has been noticed in the referring 
order that: there. was a_preponderance| of 


„authority on the point that’ the provi- 


sions of O. 22 of the Code of Civil Pro- 
cedure do not apply to revision pati- 
tions. So it was observed that the ques- 
tion which arose for determination was 
whether the petitioner should be allo; - 
ed to implead the legal representatives 
of Ganga Datt as parties irrespective |of 
the inordinate delay in making the ‘ap- 
plication -for bringing the legal represen- 
tatives of Ganga Datt on record. It'is 
in these circumstances that the matter 


has been placed berorg a Bench. of this 


Court. a 


2 Mr. N.-D. Bali has urged that 


. the provisions of O. 22 of the Code of 
Civil Procedure do not apply to revision 


petitions and as such there is no limit - 
tion for moving an ‘application for bring- 
ing the legal representatives of a 
respondent on record nor does a re 

He further conten 

that the provisions of Section 146 of the 
Code of Civil Procedure’ would clearly 
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be attracted in the circumstances of the 
case and inasmuch as the petitioner 
could proceed against Ganga Datt it can 
also take proceedings or continue pro- 
ceedings against persons claiming under 
Ganga Datt. 


Lastly, Mr. Bali contended “that no 
fetters by way of limitation can be plac- 
ed on the revisory jurisdiction of the 
High Court and once the matter has been 
brought to the notice of the Court irres- 
pective of whether the parties appear or 


do not. appear or proper parties are be-. 


fore the Court or not the Court must 
exercise its jurisdiction under Sec. 115 
of the Code if the impugned order of the 
Court below falls within the’ mischief of 
any of the three sub-clauses of S. 115 
of the Code of Civil Procedure. In short, 
what Mr. Bali contends is that filing of 
the revision petition against a dead res- 
pondent or not bringing his legal repre- 
sentatives on record for such a long time 
cannot and should not stand in the way 
of this Court on its revisional side in 
correcting the error in the impugned 
order of the trial Court. 


In support of his contention Mr. 
Bali first relied on an unreported deci- 
sion of this © Court rendered by V. S. 
Deshpande, J. on 3-2-1970 in C. Ms. Nos. 
187 and 188 of 1969 in R. F. A. 344 of 
1968 (Delhi), Union of India v. Tekan. 


In that case certain fields had been 
acquired by Union of India from six 
persons at whose instance a reference 
under Section 18 of the Land Acquisi- 
tion Act, 1894 was made to the District 
Judge, Delhi by the Land Acquisition 
Collector, Delhi. During the- pendency 
of the reference one of the applicants, 
Ram Chandy died and his legal represen- 
tatives were brought on ‘record. The Dis- 
trict Judge made his award on 7-6-1968. 
The Union of India applied for a’ certi- 
fied copy of the award in order to prefer 
‘an appeal against it. In the certified 
copy the name of Ram Chand appeared 
as one of the applicants presumably, be- 
cause the cause title had not been 
changed in spite of the legal répresenta- 
tives of Ram Chand having been brought 
on record.” The Union of India filed an 
appeal against the applicants including 
Ram Chand. On notice of appeal issued to 
Ram Chand it was reported: that he had 


died even prior to the announcement of. 


the award by the District J udge. Another 
applicant Tekan had died prior to the 
filing of the appeal but after the announ- 
cement 
was, accordingly, moved under O. 22, 
R. 4, Civil P. .C. to bring the legal. re- 
presentatives of Ram Chand and Tekan 
on record. 


In those TE O it was held 
applying Section 146 of the Code of 


entirely in the 


of the award. An application. 
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Civil Procedure that there was no limi- ° 
tation -for bringing the legal representa- 


‘tives of Tekan on record and the appli- . 
“cation was allowed. The.learned Judge 


was pleaséd to observe on the ratio, of 
the decision of the Supreme Court “jn 
Smt. Saila. Bala Dassi v. Smt. Nirmala 
Sundari Dassi, AIR 1958 SC 394, that 
“it would appear, therefore, that the 
case of Tekan who died after the re- 
ference was disposed of but before the 


‘ appeal was filed would be governed by 


Section 146 of the Code of Civil Pro- 
cedure as it could not fall under O. 22, 
R. 4, Civil P. C. The Union of India 
under Section 146, Civil P. C’ would have 
a right to take proceedings of this ap- 
peal against the legal~representatives of 
Tekan inasmuch as they had the right 
to. do so against Tekan. No limitation 
period is prescribed for action to be 
taken under Section 146 of the Code of 
Civil Procedure. Such‘an action is taken 
interest of justice and, 
therefore, is not subject to any bar of 
limitation.” 


Earlier the : learned Judge had ob- 
served that the provisions of O. 22 ap- 
plied only when either a suit or an ap- 
peal was pending and since no proceed- 
ings were pending when Tekan died the 


- provisions of O. 22 were not attracted. 


As far as Ram Chand was concerned 
bringing of-his legal representatives on 


record was permitted on the ground that 


a party cannot be made to suffer for the 
mistake of a Court and inasmuch as the 
legal representatives of Ram Chand had 
been brought on record but the cause 
title had not been changed the Union of 
India was misled into thinking that Ram 
Chand was. the respondent to be pro- 
ceeded against as his name was shown 


- in the. certified copy of the award. 


3. In our view:the ratio of this 
judgment will not. be attracted in the 
present case. Section 146 of the Code 
of Civil Procedure is only'an enabling 
provision allowing a person to proceed 
or continue proceedings against any per- 
son claiming under a person who had 
earlier been proceeded against, or allow- 
ing a person g under a person 
who had originally commenced proceed- 
ings to continue the proceedings com- 
menced by the former.. As was obser- 
ved by their Lordships of the Supreme 
Court in Smt. Saila Bala Dassi’s case, 
AIR 1958 SC 394 Section 146, Civil P. C. 
has been enacted only with the object 
of facilitating the exercise of rights by 
persons in whom they come to be vested 


` by devolution or assignment. 


No doubt the section should receive 
a beneficial interpretation and the scope 
of the section should not be whittled 


-down by placing a too limited or narrow 


constuchon upon it, all the same. the 
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person in whom rights have vested by 
devolution or assignment should not have 
rights more than what the original liti- 
gant had. Similarly, a person in whom 
the rights have come to be vested should 
not be in a worse position than the per- 
son against whom the original litigation, 
was. commenced. 


Furthermore, the opening words of 
Section 146 of the Code of Civil Pro- 
cedure make it clear that the benefits 
given to the representatives under this ` 
provision was subject to the other pro- 
visions of the Code or any law for the 
time being in force. In that view of the 
matter it would seem that in suits and 
appeals at least the rights conferred by 
Section 146 of the Code would be sub- 
ject to.compliance with the provisions of 
1O. 22 of the Code of Civil Procedure and 
the Limitation Act. It is true that the 
provisions of O. 22, R. 10 are attracted 
only during the pendency of a suit or 
an .appeal. but then if no appeal was 
competent or no suit could -be brought 
against a dead party but one is prefer- 
red the defect would not be curable by- 
invoking the provisions of Section 146 
òf. the Code. If a devolution of interest 
or’ assignment takes place after the deci- 
gion of the suit the assignee or the re- 
presentative has a right to file an appeal. 


Similarly, if the assignment or 
devolution takes place during the. pen- 
dency of a suit or an appeal the repre- 
sentative or assignee is enabled to apply 
under O. 22 of the Code and continue 
with the suit or the appeal. That-is a 
contingency, however, which is quite 
different ftom an appeal or revision or 
‘a. suit being filed against a dead person 
‘and his representatives sought to be 
brought on record by way of substitu- 
- ition. The provisions of O. 22 have been 

made specifically’ -applicable ‘to appeals 
by Order 22, Rule 11,-Civil P. C. It is 
not applicable to revisions and the in- 
jherent power of the -Court to substitute 
parties can be exercised in tase of revi- 
‘sions only in the context of exercising 
‘judicial discretion in interfering with the 
order of the Court below and not under 
Section 146 of the Code. 


å.: Mr. Bali also referred to an- 
other unreported decision of this Court 
rendered by Rangarajan, J. on 21-11- 
1969 in Civil Revn. No. 80-D of 1962 
(Delhi), Abdul Khaliq v. Abdul Hamid, 
which was a revision petition preferred 
‘under Section 35 of the Delhi and Ajmer 
Rent Control Act, 1952 in which legal 
representative of one of the parties was 
sought to be brought on record andit 
‚was held once a revision petition is ad- 
mitted and the records are sent for it 
-ceases to be a matter 
' party and party as it is sometimes stated 
' but becomes one between court and 


~~ 
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merely between — 
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court. On the ratio of this observation 
Mr. Bali contended that once the Tevi- 
sion petition has been admitted -irrespec- 
tive of the parties’ legal representatives 
being before the Court the impugned 
order. has to be examined and if it P 
within the mischief of the three ub- 
clauses of Section 115 of the Code of 
Civil Procedure the Court is bound to 
upset the order whether the legal | re- 
presentatives of a party are on record 
or not. 


Mr. Bali, Reece failed to notice 
that the learned Judge in the same j dg- 
ment observed that the Court may 
exercise of its discretion refuse to Jp 
a nepligent party who comes to Court 
after considerable lapse of time which 
the Court may not consider | reasonable 
in the circumstances. It is true that ithe 
learned Judge had also observed that 
once a revision petition is admitted ithe 
Court should‘not merely on the ground 
that a legal representative of.a deceased 

party had not been impleaded within = 
reasonable time shut its eyes from : 
ciding the matter but then the scop of 
revision petitions under Section. 35| of 
the Delhi and Ajmer Rent. Control 

1952 are quite different from scope | of 
revision petitions under Section 115 of 
the Code. Further, there is no ita- 
tion prescribed if the Court wants to ln- 
terfere suo motu under Section 115) of 
the Code but if it is moved by a party 
to interfere with the order of a lower 
Court then the exercise of discretion nas 
to be circumscribed by the vigilance that 
the party had shown. : 


The relief under Section 115 of the 
Code is a discretionary relief and | a 
litigant applying for revision or for 
bringing legal representatives on record 
in a revision petition is expected to |be 
vigilant with. the prosecution of his case, 
What is reasonable time is a question! of 
fact and would depend on the facts |of 
each case. The right to commence pro- 
ceedings or continue them may be there 
in a party but if that right is exercised 
in a manner which. clearly spells out 
laches the Courts would be reluctant |to 
exercise discretion in favour of such a 
party. 


If the law of limitation does ~ ot 
prescribe a period then Courts entertai 
proceedings on principles of equity and 
refuse to exercise discretion in favour lof 


those who are not diligent. The mere 
existence of a right to move a Co 
‘does not 


‘with the right to get a cause decided 


its favour if the circumstances of 

case show that the party has been negli- 
gent. It is on this principle that even 
petitions under Art. 226 of the Constitu- 
tion of India, if moved with undue 


automatically invest a “E 
ê 
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delay, are not entertained and the Courts 
refuse to interfere with the. orders im- 
pugned by a party or give relief against 
an alleged invasion of rights. 


The power of the High Court to deai 
with a revision petition irrespective of 
the death of a party cannot be, regarded 
as curtailed by such death inasmuch as 
the High Court can even suo motu call 
for the record and interfere with the 
order of the Court below. All the same, 
if the High Court has been moved .by 
a party whether it will choose to inter- 
fere or not in the circumstances of a 
case will depend upon the party’s own 
diligence. Even if a party is allowed to 
be added the revision petition would be 
deemed to have been admitted against 
that party on the date when it is im- 
pleaded and in the present circumstances 
admittedly the revision petition against 
the legal representatives of Ganga Datt 
would be barred by time. 


There is no explanation by the peti- 
tloner as to why in spite of knowledge 
of the death of Ganga Datt obtained in 
August 1967 it took no steps to proceed 
against the legal 
Ganga Datt till Febuary 1970. Had the 
Court itself sent for the record it was a 
different matter but here even the revi- 
sion as filed was incompetent. So, ‘irres- 
pective of the rights the Court has in 
suo motu revision the facts of this case 
disincline us to exercise our discretion 
in favour of the petitioner. The Courts 
are not supposed to come to the rescue 
of a person who has slept over his 
rights and refuses to give any reason- 
able explanation for his laches. We are 
fortified in coming to this conclusion by 
a decision of the Punjab High Court 
rendered by A. N. Bhandari, C. -J. in 
Inder Dev v. Punjab State, AIR 1959 
Punj 91. 


5.. In this view of the matter. the 
application for bringing the legal repre- 
sentatives of Ganga Datt on record is 
dismissed. 


6. The revision petition itself 
having been filed against a dead person 
and it being nowhere alleged that the 
révision petition can proceed.against the 
remaining respondents even if Ganga 


Datt is excluded from the array of res- 


pondents. petition is also 
dismissed. 

T: The respondents will entitled 
to their costs. Counsel's fee is Rs. 200/-. 


H. R. KHANNA, C. J: 8. I 
agree. It is, in my opinion, difficult to 
accede to the contention that the ap- 
plication to implead the legal represen- 
tatives of Ganga Datt should be allowed 
without taking into account the delay in 
making that application.: As stated in 


the revision 


the referring order, the imitation pre- 


. filing of the 


representatives of. 


_ Section 10 — Revision of Dearness 
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scribed under Art. 131 of Limitation Act, 
1963, for filing revision is 90 days from 
the date of the order sought to be re- 
vised. In the present case the revision 
was filed against a dead person, be- 
cause Ganga Datt had died before the 
revision. The petitioner 
after filing of the revision was apprised 
through its counsel on August 7, 1967, of 
the death of Ganga Datt. The petitioner 
took no step to implead the legal repre- 
sentatives till February 19, 1970. There 
was thus a delay of about two and a 
half years in bringing on record the 
legal representatives of Ganga Datt. No 
cogent reason has been given for me 
condonation of the delay. 


In considering the delay in filing the 
application. to implead legal representa- 
tives the Court cannot be oblivious of 
the period prescribed for the filing of 
revision. It would indeed be anomalous 
to allow a period of two and a half years 
to implead the legal representatives of 
a respondent who was dead at the time 
of the filing of the revision. when the 
period prescribed for the filing of the 
revision is only 90 days. Section 146 of 
the Code of Civil Procedure as pointed 
out by my learned brother. Parkash 
Narain, J. has been enacted with a dif- 
ferent purpose and cannot be of any 
avail for condoning the delay. 


Order accordingly. 


AIR 1971 DELHI 69 (V 58 C 9) 
S. RANGARAJAN, J. 


M/s. S. S. Light Rly. Co. Ltd., Peti- 
tioner v. The Industrial Tribunal (Cen- 
tral) and others, Respondents. 

Civil Writ P. 256-D of 1966, D/- 
31-3-1970. 


(A) Constitution of India, Article 226 
(1-A) — Award of Industrial Tribunal at 
Lucknow — Writ against it in . Delhi 
High Court — When maintainable. 


Where some of the hearings of the 
Industrial Tribunal at Lucknow on a 
reference made at Delhi take place in 
Delhi and a number of workmen con- 
cerned are working in a Delhi suburb 
and the Tribunal’s award enforceable by 
the Central Government is published in 
Delhi, a part of the cause of action arises 
in Delhi and as such a writ petition in 
the Delhi High Court against that award 


‘is maintainable. AIR 1967 Bom 355 and 


AIR 1959 Bom 363, Followed; AIR 1968 
Delhi 295 and AIR 1955 All 435 (FB). 
Distinguished. (Paras 6 and 8) 


-(B) Industrial Disputes Act (1947), 
Allow- 
ance — Resulting additional burden on 


IN/IN/E607/70/TVN/B 
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-the employer must be considered. AIR 
1966 SC 497, Followed. 
(Paras 15 and 16) 


(C) Industrial Disputes Act (1947), 
Section 10 —- Award fixing Dearness 
Allowance — Term continues as a condi- 
tion of service even after the Award 
ceases to have force — Revision possible 
only in the event of vital change in the 
financial position of the management. 

(Paras 16 and. 17) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 360 (V 56) = 
(19869) 1 Lab LJ 751 = 1969 Lab 
IC 599, Bengal Chemical and 
Pharmaceutical: Works Ltd. v. 
Workmen * 16 
(1968) AIR 1968 Delhi 295 (V 55) = 
67 ITR 393, Shiv Shanker Lal 
Gupta v Commr. of Income Tax 
Bombay 
(1967) ATR 1967 Bom 355 (V 54) = 
ILR (1967) Bom 223, Damomal 
Kausomal Raisinghani v. Union 
of India 6 
(1966) AIR 1966 SC 497 (V 53) = 
1966-1 Lab LJ 1, Ahmedabad 
Mill Owners Association v. Tex- 
tile Labour Association, Ahmeda- 
bad 15 
(1964) AIR 1964 SC 1522 (V 51) = 
(1964) 5 SCR 625, South Indian 
Bank Ltd, v. A. R. Chacko - 14 
(1959) AIR 1959 Bom 363 (V 46) = 
ILR (1959) Bom 1267, W. W. 
Joshi v. State of Bombay 6 
(1955) AIR 1955 All 485 (V 42) = 
ILR (1955) 2 All 65 (FB), Azmat 
Ullah v. Custodian Evacuee Pro- 
perty, U. P.. Lucknow 8 


H. R. Gokhale, Sr. Advocate H. K. 
Puri and Harish Chander, for Petitioner; 
5. C. Aggarwal, for Respondents. 


ORDER :— The petitioner, the 
Messrs S. S. Light Railway Company 
Limited is one of the few private railways 
still operating in this country, with its 
Head-quarters, in Calcutta; its main 
terminus is at Shahdara, a suburb of 
Delhi, were more than hundred work- 
men of the said railway are employed. 
The petitioner seeks to quash, by’ means 
of this writ petition, the Tandon Award 


‘No. 2, dated 6th December, 1965 passed’ 


by the first respondent; the Industrial 
Tribunal (Central) constituted under the 
order of the Central Government (first 
respondent) and published by the Central 
Government on 10th January, 1968. The 
first respondent ordered that the work- 
men of the said railway were entitled 
to two increases in the dearness allowance: 
one of Rs. 2 per month with effect from 
lst July, 1963 and the second of Rs. 3.50 
per month with effect from ist February, 
1964 in the cost of living allowance, pay- 
able to the workers from the respective 
dates over what had been previously al- 


ALR. 


lowed by Shri J K. Tandon himself 
under the “Tandon Award No. 1”, dated 
23rd March, 1963. 


2. Even previously there had been 
an award, in August, 1944,-by one Shri 
Abdul Shakur, a Labour Officer, who 
had directed that the workers of the - said 
railway should get dearnegs allowance 
on the same scale as may be in in force 


from time to time in the North -Western 
Railway in addition the administration 


making available to its employ ees. 
throughout the whole length of the iline 
from Shaharanpur to Shahdara, cheap 
grains at the rates charged by the North- 
Western Railway in the quantities fixed 
by the Rationing Authorities of Saharan- 
pur as well as some other essential com- 
modities which were supplied at the rates 
in force to the North-Western Railway 
employees. After the partition of |the 
country, a part where the North Wes- 
tern Railway was operating, became ithe 
territory which is now Pakistan; ithe 
portion situated in India now became 
separate known as the Northern Railvvay. 


3. In Feébruary, 1948, as a result 
of fresh demands by the workers of Ithe 
S. S. Light Railway Company and cert in 
changes effected by the State Railw ys 
in the matter of supply of cheap grain, 


_ the terms were revised; they were fur- 


ther revised by a mutual agreement; on 
2nd December, 1951. There was a still 
further increase in the dearness allow- . 
ance than what was allowed in the year 


1959, l 


4, The first Tandon Award, dated 
23rd March, 1963, directed. the increase 
in the rate of dearness allowance equal 
to Rs. 12 per month, by which amount. 
the emoluments fell short as then com- 
pared to those under the Northern Rail- 
way; this was in respect of all employees 
of the S. S. Light Railway receiving 
250 or less as basic monthly salary. 


5. There were further | dispuites 
arising out of the references, one by the 
workers asking for enhancement (Case 
No. 5) and the other by the Management 
(No. 8) for reduction. There was yet 
another application under Section 33] of 
the Industrial Disputes Act by the 
management. All these three cases were 
heard by Shri Tandon (again) who pass 
ed the impugned award dated 6th Decem- 
ber, 1965 published on 30th December, 
1965. This may be called. the Tandon 
Award No. 2. 


6. A preliminary objection oe 
been taken by the workers to the main- - 
tainability of this writ petition on the 
ground that this Court has no jurisoic- 
tion to quash the award ‘of, or issue a 
writ of certiorari to, the Industrial Tribu- 
nal which has its permanent Office | at ` 
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Lucknow. But I see no force in the pre- 
liminary objection inasmuch as a part 
of the cause of action has, without doubt 
arisen in this case within the jurisdiction 
of this Court. It is not disputed that 
some of the hearings of the said Tribu- 
nal (on the said reference by the Central 
Government Industrial Tribunal) took 
place ‘at the chamber of the Additional 
Solicitor General of India in the Supreme 
Court premises, within the jurisdiction 
of this Court. The award of the Central 
Government was sent to and published 
from New Delhi by the Central Govern- 
ment, vide its order dated 30th Septem- 
ber, 1965. As already noticed the under- 
taking of the petitioner has its main 
terminus at Shahdara within the juris- 
diction of this Court. The Office of the 
workers’ Union is situate at 4309, Gali 
Bahuji, Pahari Dhiraj, Delhi-6. At least 
156 workmen (according to the affidavit 
of Lala Himansu Das dated 23rd Septem- 
ber 1967) were working at the Shahdara 
terminus. . The order of reference dated 
30th July 1964 of the Central Govern- 
ment, Ministry of Labour & Employ- 
ment, referring the dispute as to dearness 


allowance, was itself made by the 
Government of India at Delhi. 
In addition to the same the said 


award has been published in Delhi and 
is also enforceable by the Central 
Government. It was held by the Divi- 
sion Bench of the Bombay High Court 
in Damomal Kausomal Raisinghani v. 
Union of India, AIR 1967 Bom 355 that 
the Bombay High Court could exercise 
jurisdiction under Article 226 if the 
effect of the order by the Governmental 
authority at Delhi fell on the petitioner 


at Bombay. The previous Division Bench .- 


decision of the same High Court in W. 
W. Joshi v. State of Bombay. AIR 1959 
Bombay 363 was followed. 


7. My attention was drawn, on 
behalf of the workers, to the decision 
of the Division Bench of this Court in 
Shiv Shanker Lal Gupta v. Commr. of 
Income’ Tax: Bombay, AIR. 1968 Delhi 
295. In that case the person whose 
premises were searched and documents 
and money recovered by an order of the 
Income Tax Commissioner Bombay under 
Section 132 (1) of the Income-tax Act 
invoked the writ jurisdiction of this 
Court on two grounds: 
challenging the validity of certain pro- 
visions of the Income-tax Act and (2) 
that though the money was seized at 
Bombay it had become part of the Con- 
solidated Fund of India. The Division 
Bench held that since the Central 
Government was not a necessary party 
to the said writ petition the jurisdiction 
of the Delhi High Court could not be 
invoked by merely making the Central 
Government a party, O. 27-A Rr. 1 and 2 
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party at all. 


(1) that he was - 
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of the Code of Civil Procedure were 
invoked for the petitioner that the 
Central Government was not a necessary 
It was further held that 
the money seized did not become part. 
and parcel.of the Consolidated Fund of 
India. The facts before the Division 
ras therefore, are clearly distinguish- 
able. - 


8. The workers cannot derive any 
assistance from the Full Bench decision 
of the Allahabad High Court in Azmat 
Ullah v. Custodian, Evacuee Property U. 
P. Lucknow, AIR 1955 All 435 (FB). It was 
held in that case that the Allahabad 
High Court could not issue a writ of 
mandamus to the Custodian of Evacuee 
Property U. P. commanding him to treat 
as a nullity, an order made by the Custo- 
dian General in New Delhi in the exercise 
of its revisional powers under Section 27 
of the Administration of Ewvacuee Pro- 
perty Act 1950 so long as that order is 
valid and subsisting. The question here 
is different. I can see no impediment to 
quash the order of the Central Govern- 
ment accepting and publishing the award 
at Delhi by the High Court at Delhi, if 
Se the merits, it pene necessary to). 

O SO. 


9. Once an aed is published it 


-can be enforced. Section 29 of the In-_ 


dustrial Disputes Act provides for penal- 
ties for breach of the settlement of 


award. Such enforcement by . the 
Central Government can be even at 
Delhi within the jurisdiction of this 
Court. 


19. Article 226 {1-A) as amended 
in 1963 (15th Amendment) reads as fol- 
lows :— l 

“The power conferred by Clause (1) 
to issue directions, order or writs to any 
Government, authority or person may 
also be exercised by any High Court 
exercising jurisdiction in relation to the 


territories within which the. cause of 


action, wholly or in part, arises for the 
exercise of such power, notwithstanding 
that the seat of such Government or 
authority or the residence of such person 
is not within those territories.” 

11. The preliminary objections to 
the maintainability of the writ petition 
is, therefore, overruled. - 


12. 
held that the dearness allowance grant- 
ed earlier under Tandon Award No. 1 
had become one of the -conditions or 
terms of service concerning the dearness 


-allowance payable to the employees of 


the S. S. Railway. It was stated by Shri 
Gokhale, who appeared for the manage- 
ment, that despite the. award the rail- 
way had been paying the dearness allow- 
ance, etc. at a rate even higher than 
what has been awarded under Tandon 


The Tandon Award: No. 2 — 
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` Award No. 2. He referred, however, to 
` the finding of the Tribunal concerning 
the financial condition of the S. S. Light 
Railway. It would be best to set out 
what the Tribunal found in its own 
words concerning the financial position 
of the Railway :— 

“The crucial thing’ to consider is 
whether the economic condition of the 


Undertaking is such that a frantic action, 


namely, the cutting down further of the 
already meagre wage packet of the work- 
men is but the alternative to save the 
situation and ‘the Undertaking. 


Tribunals have some times interfer- 
ed with contracts but they would refuse 
_to do so unless there are some really 


strong, dominant and compelling reasons . 


with no alternative otherwise to save the 
situation. From the material before me 
I am unable to come. to the conclusion 


that the present is a case of that naturé.: 


The Tribunal would like to be convinced 
beforehand that all other avenues of 
jeconomy as well as of increasing the re- 
‘venue have been explored and have fail- 
‘ed. And that unless the increases ask- 
‘ed are refused unemployment would be 
forced. Railway is a public utility 
service. Fare rates and freights are re- 
gulated by the Railway Board which, 


there is no reason to think, would not. 
sanction increases in them if the over- 


all consideration, etc. justified. It would 
not be right also to conclude that there 
was no further scope despite the increas- 
ing economy and .the prosperity of the 
area through which the Railway operated 
that the company’s revenue would re- 
main static. There are actually reasons 
to hope that results would be better in 
future. The budgeted figures for the 
current year are themselves proof of 
some improvement at least in future. 


` I deem it necessary to mention that 
‘the parties particularly the employers 
placed a number of statements and 
figures in order to show that the finan- 
cial ‘condition of - the Undertaking had 
deteriorated considerably while there 
were several demands on its resources 
which the Management could not ignore 
in the interset of efficient working. While 
I will not reject that the Undertaking is 
in need of large scale replacement, re- 
newals, etc. and further that the Under- 
is not in a position immediately 

to provide fully, therefore, the employees’ 
claim, which is, for Cost- of Living Allow- 
ance will have to be placed on a superior 
plane. This has to be so for the reasons 
stated above. It is in this context and 
with this approach that I, have avoided a 
detailed discussion of the various figures.” 


13. I am -unable to find anything 
in the said Tandon Award No. 2 which 
goes to show that the railway is unable 
to pay the dearness -allowance as direct- 
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that the wage packet of the workmen lot 


‘ owners’ 
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ed by the said award. The Tribunal felt 






the railway was already meagre 
that it was not a case for taking “franti 
action” to cut. down further the 
wage packet of the workers. In these 
circumstances I am unable even to visu- 
alise what serious objection. the railway 
administration can have to the Tandon 
Award No. 2. This writ petition = 
filed as early as in the year 1966; it 

not been stated before’ me, even noe, 
that the financial position is such that’ 
it would be unable to pay the dearness 
allowance. As against Tandon Award- 
No. 1, I am informed, the matter S 
unsuccessfully taken to the Supre e 
ourt 


`- 14. Though the PEER writ peti- 
tion raised the gròund that the dearness 
allowance fixed by the Tandon Award 
could not become a condition of servige, 
as held by Shri Tandon, after some 
cussion of this question, Shri- Go 
fairly conceded ‘that he would not be 
able to substantiate this ground in view 
of what the Supreme Court has decided 


‘in South Indian Bank Ltd. v. A. 


Chacko, AIR 1964 SC 1522. It is s 
cient to cite Head-note (c):— 

“Even if an award has ceased to 
in operation or in. force and has ceas 
to be binding on the parties under the 
provisions of Section 19 (6) it will E 
tinue to have its effect. as'a contract 
tween the parties that has been made 
industrial adjudication in place: of tie 
old contract till this new. contract is 
placed by:a fresh contract.” 


15. The principles on which ied - 
ness allowance has to be granted -are 
now well settled. -It was observed by 
Gajendragadkar, C. J., speaking for the 
Supreme. Court in Ahmedabad Mili- 
. Association v. Textile Labo 
Association, Ahmedabad, (1966) 1 Lab 
LJ 1 = (AIR 1966 SC 497). that in try- 
ing to recognise and give. effect to 
demand for a wage, including the pay- 
ment of dearness allowance, to provi : 
for adequate industrialization against 
ever-increasing rise in the cost of living. 
industrial adjudication must always e 
into account the problem of the ad 
tional burden which such wage-structur 
would impose upon the employer ani 
ask itself-whether the employer can re 
sonably be called upon to bear such 
burden. This problem of constructing a 


-‘wage-structure must be tackled on ihe 


basis that such wage-structure — e 
not be changed from time to time: 
is a long-range plan and so, in desing 
with this problem, the financial positio: 
of the employer must be carefully e 
amined. If, in a given case, on a re- 


- sion-cum- industry basis, it is seen th 


while most of the employers could ery 
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to pay dearness allowance at certain 
rate it would be no answer to the demand 
of workmen engaged in a similar in- 
dustry, alleged. to be running into a loss, 
to say that they could not afford to pay 
dearness allowance. But once a fair 
wage structure is constructed by in- 
dustrial adjudication, 
time experience shows that the employer 
cannot bear the burden of such wage- 
structure, industrial adjudication, in a 
proper case, should revise the ‘wage- 
structure, though such revision may 
result in the reduction of ‘the wages paid 
to the employees. This is the manner 
in which the conflicting claims of labour 
and capital could be harmonised on a rea- 
sonable basis; if it appeared that the 
employer could not bear the burden .of 
increasing wage bill, industrial adjudica- 
tion in principle, cannot refuse to ex- 
amine the employer’s case- and could 
not hesitate to -give him relief if satis- 
fied, that if such relief was not given 
the employer may have to close down 
his business. 

16. Very recently the Supreme 
Court has summed up the principles on 
which dearness allowance could be grant- 
ed and also revised. Vaidialingam, J., 
speaking for the Court in Bengal Chemi- 


cal and Pharamaceutical Works Ltd. v.° 


Workmen, (1969) 1 Lab LJ 751 = (AIR 
1969 SC 360), referred to the previous 
decision on the question and set out the 
following principles as broadly emerging 
from the previous decisions :— - 


“(1) Full neutralization is not nor- 
mally given except to the very lowest 
class of employees. 


(2) The purpose of dearness allow- 
ance being to neutralize a .portion of 
the increase in the cost of living, it should 
ordinarily be on a sliding scale and pro- 
vide for an increase on the rise in the 
cost of living and a decrease on a fall 
in the cost of living. 

(3) The basis of fixation of wages 
and dearness allowance is industry-cum- 
region. ` 

(4) Employees getting. the ` same 
wages should get the same dearness 


allowance, irrespective of whether they. 


are working as clerks or members of 
subordinate staff of factory-workmen. 
(5) The additional financial burden 
which a revision of the wage-structure 
or dearness allowance would impose upon 
an employer, and his ability to bear such 
burden, are very material and relevan 
factors to be taken into account. 
; 17. In view of the said principles, 
and in the face of what is admitted, 
namely, that the workmen of the 5. 5. 
Light Railway have been paid more 
dearness allowance than what had been 
ordered by the impugned award; clear- 


Durga Chand v. 


and in course of. 
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ly no case is made out for quashing the 
said award. Since it is seen that once 
dearness allowance is fixed by an award 
of the Industrial Tribunal adjudicating 
on a dispute the said term regarding 
payment of dearness allowance becomes 
a condition of the service any vital 
change in the financial position of the 
management could be set up only by 
asking for yet another adjudication on 
the basis of such altered circumstances 
vitally affecting the capacity of the 
employers to pay. Nothing has been 
alleged or stated before me which would 
warrant any interference with the im- 
pugned award. 


18. This petition, therefore, fails 
and is dismissed with costs. Counsel’s 
fee Rs. 200. 

Petition dismissed. 


AIR 1971 DELHI 73 (V 58 C 10) 
(HIMACHAL BENCH) 
HARDAYAL HARDY AND T. V. 
R. TATACHARI JJ. 

Durga Chand and another, Appel- 
lants v. Administrator and others, Res- 
pondents. 

` Civil Writ Petn. No. 72 of 1970, D/- 
14-8-1970. ; 

(A) Constitution of India, Art. 226 
— Quo: warranto — Petitioner claiming 
writ must satisfy the Court, inter alia, 
that the office in question is a public 
office and is held by usurper without 
legal authority. AIR 1965 SC 491 Fol- 
lowed. 

(B) Constitution of India, Art. 226 — 
Quo warranto -— High Court has power 
to scrutinize the qualifications of the 
person whose appointment to the public 
post is challenged if the statute pre- 
scribes certain qualifications for holding 
that office and if other requirements for 
issuing writ of quo warranto are satis- . 
fied. AIR 1965 SC 491 Followed; AIR 
1965 Pat 321, Referred. 

(Para 24) 


(C) Education — Himachal -Pradesh 
Board of School Education Act (14 of 
1968), Section 18 (1) — Chairman of the 
Board to be nominated by Government 
— Condition that persons must be an 
eminent educationist having special ex- 
perience of School Education — If the 
Government having considered the past 
association of any person with the Educa- 
tional policies of the Government age 
i 
Chairman, there is sufficient compliance 
with Section 18. (1) — Section 18 (1) does 
not require any concrete qualifications 
nor does it prescribe any yardstick with 
which to measure the eminence or ex- 
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(Para 19) | 
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‘perience of the _person appointed to the 
office and in such a case it is not open to 
the ‘High Court to substitute its own 
opinion for the opinion of the Govern- 
ment while acting under Article 226. 


(Para 30) 
(D) Constitution of India Art. 226 — 
Himachal Pradesh Board of School 


Education Act (14 of 1968), Section 18 (1) 
— Government nominating a member 
-of the Legislative Assembly,-who belong- 
ed to the political party in power, as 
‚chairman to the Board under Sec. 18 (1) 
‘== In the absence of any material esta- 
- blishing want of good faith on the part 
of Government and so long as the ap- 
pointment satisfies the statutory require- 
ments of Sec. 18 (1), nomination cannot 
be challenged merely -on the ground that 
it has been made with a collateral pur- 
pose in view or is a dishonest exercise 
of statutory power. (Paras 34 and 35) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 491 (V 52) = 
(1964) 4 SCR 575, University of 
Mysore v. C. D. Govinda Rao - 19 
(1965) ATR 1965 Pat 321 (V 52). 
Vidyasagar Singh v. Krishna 
Ballabh Sahay 23 
M. G. Chitkara with K. D. Sud, for 
Appellants; Inder Singh (for Nos. 1 and 


2), ‘Chhabil Das (for No. 3) Respondents. ° 


~HARDAYAL HARDY, J.:— The peti- 
tioners, Kanwar Durga Chand and Shri 
Daulat Ram Chauhan, are 
members of the Legislative Assembly 
for the Union Territory of Himachal 
Pradesh. They have filed ‘the present 
petition under Article 226 of the Consti- 
o in which their prayers are as fol- 
ows: 


“(a) to quash notification No. I 222/70- 
Sectt. Edu, I, dated 19th February, 1970. 
whereby the respondent No. 3 was no- 
. minated as Chairman of the Board of 
School Education for Himachal Pradesh: 

(b) to issue a writ in the nature of 
quo warranto to oust respondent No. 3 
from the office of Chairman of the Board, 
which is held by him without any legal 
authority as usurper; 


(c) to issue a writ in the nature of 
mandamus directing the respondent No. 
ki to nominate an eminent educationist 
having special experience in school edu- 
cation as Chairman of the Board: and to 
elect a third .person as member of the 
Board from amongst the members of 
Legislative Assembly of Himachal 
Pradesh; ` 


(d) to direct respondent No. 3 not 
to function as Chairman of the Board.” 
2. The respondents impleaded in 
the petition are: The Administrator 
Himachal Pradesh (respondent No. 1), 


Union of India (respondent No. 2), Rana. 


Kultar Chand (respondent No. 3) and 16 
others. 


” 


elected: 


‘was nominated as Honorary coal 


Shri Kultar Chand Rana (respondent No. 
' 3) does not possess 


3. The facts as to which there jis 
no dispute are briefly as follows :— 

The Himachal -Pradesh Board of 
School Education Act (No. 14 of 1968), 
hereinafter referred to as ‘the Act’ whith 
was passed by the Legislative Assembly. 
for the Union Territory of Himachal 
Pradesh came into force on 5-8-1968. Sec- 
tion 3 of the Act provides for the es 
blishment of a Board of School Educa- 
tion for Himachal Pradesh while Sec- 
tion 4 provides for the composition of the 
Board. Apparently the Board is a fairly 
large body and has to perform several 
important functions and exercises enor- 
mous powers in relation to School Educa- 
tion in Himachal Pradesh as set forth 
in Section 10 of the Act. 


4. According to Section 4,. among 
other members, the Board is :to consist 
of three persons elected by the Himachal 
Pradesh Legislative Assembly . from 
amongst its members: It has also to 
have a Chairman who is to be. nominat- 
ed in accordance with Section 18 of the 
Act. 


5. By a notification issued by the 
Government of Himachal Pradesh dat 


- 8-11-1969 the Administrator (Lieutena 


Governor) Himachal Pradesh direct 
that Shri Tapindra Singh, M. L. A, Shri 
Kultar Chand Rana, M. L. A. and Shri 
Lekh Ram Thakur, M. L.. A., shall be 
the elected members of - the Board, be- 
sides several other persons’ who were 
designated as nominated and co-opted 
members thereof on 19-2-1970 the Govern- 
ment issued another notification where- 
by Shri Kultar Chand Rana; M. L. 


of the Board with immediate effect. 


6. The petitioners contend that 
the’ qualifications 
required by Section 18 (1) of the Act 
and as such he could not have been 
nominated as Chairman of the Board. 
They also contend that respondent No. 3 
has been nominated by the Governme t 
as Chairman of the Board with a view 
to bring the whole educational set up 
in Himachal Pradesh under the direct 
control of the political party in pow 
to which he belongs. His nomination, 
it is alleged, has thus been made with 
the collateral object of advancing the i 
terests of the ruling party, is an abuse 
of power and is mala fide. 


7. The petitioners further. con- 
tend that under Section 4 of thè Aci, 
in addition to the nominated, ex officio 
and co-opted members, the Board has to 
consist of at least three elected member 
of the Legislative Assembly, besides the 
Chairman. But with the appointment ' 
respondent No. 3 who is a member a l 
the Legislative Assembly as Chairman o 
the Board, the representation of he 
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Legislative -Assembly on the Board has 
been reduced from three elected members 
to two. As such the Board is not pro- 
perly constituted. 


8. When this petition first came 
up for admission before us.on 26-6-1970. 
we felt disinclined to issue a rule nisi 
straightway and instead issued notice. to 
the Administrator (Lieutenant-Governor) 
Himachal {respondent No. 1) 
Kultar Chand Rana, (respondent No. 3) to 
show cause why the petition should not be 
admitted. On 20-7-1970 the respondents’ 
replies to the show cause notice were 
received and the case was posted for 
arguments on 24-7-1970. Although no 
notice had been issued by us to the 
Union of India (respondent No. 2), ap- 
pearance was entered - by Mr. Inder 
Singh not only on behalf of respondent 
No. 1 but also on behalf of respondent 
No. 2 and’ a reply supported by an 4ffi- 
davit of Shri R. V. Gupta, Education 
Secretary to the Government of Himachal 


Pradesh, Simla, was also filed on behalf 


of both the respondents. Respondent 
No. 3 filed a separate reply supported 
‘by his own affidavit and also by an aff- 
davit sworn by one Shri Amar Nath 
Sharma who claimed to be a member òf 
the Executive Committee of the Sanatan 
Dharma Sabha since 1924 .and Senior 
Vice-President of the Sanatan Dharam 
Pratinidhi Sabha, Punjab for the last 
two years. He also claimed.to be the 
Secretary of the Sanatan Dharam Educa- 
tion Board which, according to him, had 
been controlling and co-ordinating the 
activities of a large number .of Sanatan 
Dharam Educational institutions in Punjab, 
‘Haryana, Himachal Pradesh, Rajasthan 
and Meerut Division of Uttar Pradesh. 


In the affidavits filed by- respondent 
No. 3 and’Shri Amar Nath Sharma a 
claim was made that respondent No. 3 
had been associated as a member of the 
Sanatan Dharam Education Board since 
the year 1960. This claim of respondent 
No. 3 was hotly contested by the learn- 
ed counsel for the petitioners in the 
course of his arguments and it was urged 
thet the affidavit of Shri Amar Nath 
Sharma was false in material particulars 
and that respondent No. 3 -was at no time 
connected either with. the Sanatan 
Dharam Education Board or with any 
of the institutions mentioned in the affi- 
davit of Shri Amar Nath Sharma. Learn- 
ed counsel even doubted the existence 
of any such Board and prayed for an 
opportunity being afforded to: the: peti- 
tioners to file a counter-affidavit to esta- 
blish the falsity of the averments made 
in the said affidavit. i 


- 9 We acceded to the request 
made by the learned counsel for the 
petitioners and granted time till 10-8- 
1970 for filing necessary affidavits. 
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1953 and 1955-56. 


‘Dharam Sabha. 
-with educational 
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.10. . Those affidavits have since 
been filed. .Among the persons who have 
filed affidavits are Shri Dalip Singh who 
says that he was accounts clerk with the 
Sanatan Dharam Sabha, Baijnath, from 
1950 to 1965 and that respondent No. 3 
was not‘a member .of the- Education. 
Board of the Sabha nor did the deponent 
see him attending any meeting during 
his service with the Sabha. Dr. Jai 
Chand is another person who. claims to 
have been associated as a member of the 
Education Board since its inception. He 
also states that respondent No. 3 has © 
never been a member of the Sanatan 
Dharam Education Board. The third 
affidavit is by Shri K. L. Bhatia. He was 
Principal of Goswami Ganesh Dutt 
College, Baijnath frorn 22-7-1966 to 22-4- 
1970. He also says that during the 
period he was the Principal of the said 
institution respondent No. 3 was not a 
member of the Board nor did he attend 
any meeting of the Board. 


The next affidavit is by Shri Shanta 
Kumar Advocate who says that he had 
been a teacher in Sanatan Dharam Sabha 
Schools -as Krishan Nagar. Gopalpur 
Palampur ‘and Thural during the years 
He too says that the 
Sanatan Dharam Education Board was 
established in the year 1952 but respon- 
dent No. 3 was not a member of the 
Board: nor did he attend the educational 
conferences organized by the Sanatan 
He also says that res- 
pondent No. 3 has not been connected 
activities ‘of Sanatan 
Dharam Sabha or.with any other educa- 
tional activity in the District of Kangra. 
The last affidavit is by Shri Satya 
Parshad ‘who says that he had been 
serving in the Sanatan Dharam Sabha. 
Kangra from 1949 to 1959 in the capacity 
of a clerk and also as a teacher and 
although there was an Educational Board’ 
consisting of nominated members the 
Board had no written constitution nor 
was it registered with the Government 
or the Education Department. Its main 
function was to collect funds and that 
respondent No. 3 was not a member of 
the Board. 


11. The affidavits filed on behalf 
of the petitioners establish at least one 
thing and that is that there was a Sanatan 
Dharam Education Board in Kangara 
district which controlled a large number 
of primary, middle. High and technical 
Schools. There is also no denial of the 
fact that Shri Amar Nath Sharma has 
been associated with the said Board and 
has been holding ‘the office of Secretary 


' of the said Board since its inception as 


stated by him. To this extent, therefore. 
the statement made by the. learned 
counsel for the petitioners on 24-7-1970 
that it was doubtful if there was any 
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such Board in existence does not appear 
to be correct. The only point on which 
the averment in the affidavits of respon- 
dent No. 3 and Shri Amar Nath Sharma 
is directly in conflict with that made in 
the affidavits filed on. behalf of the peti- 
tioners is with respect to the ‘connection 
of respondent No. 3 with the said Board. 


‘Since the .affidavit of Shri Satya 


Parshad itself makes it clear that the 


Board had no’ witten constitution nor 
was it registered with the Government 
‘or the Education Department and there 
is also no evidence as to whether the 
Board had any regular membership, it 
is not’ possible on the strength of these 
affidavits alone to come to a conclusion 
that the averments made in the affidavits 
of respondent No. 3 and Shri Amar Nath 
Sharma about the association of respon- 
dent No. 3 with the said Board are false. 
Prima -facie, Shri Amar Nath Sharma 
is a highly responsible person, being the 
Senior Vice President of the Sanatan 
Dharama Pratinidhi - Sabha, Punjab 
which, according to him, has its affilia- 
tions with Sanatan Dharma institutions 
in Punjab, Haryana, Himachal Pradesh, 
Rajasthan and Meerut Division of Uttar 
Pradesh. He is. also the Secretary of the 
Sanatan Dharma Education Board since 
1949. We are, therefore, not inclined to 
hold on the basis of the affidavits filed 
on behalf of the petitioners 
the affidavits of respondent No. 3 and 
Shri Amar Nath Sharma are false in any 
material particulars. 


12. In the reply filed on behalf of 


respondents 1 and 2 which, as we have 
already said, is supported by an affidavit 
of the Education Secretary to the Govern- 
ment of Himachal Pradesh and in the 
counter-affidavit filed by respondent No. 
3 the petitioners’ allegation that the 
Board’ is not properly constituted has 
been controverted and it is averred that 
Section 4 of the Act nowhere lays down 
that a member of the Board who is also 
an: elected member of the Legislative 
Assembly shall cease to hold that cha- 
racter if he is appointed as Chairman of 
the Board. In any case merely because 
one of the three elected members of the 
Legislative Assembly is appointed’ as 
Chairman .it cannot have the effect of 
aV ea the constitution of the Board 
as suc 


13. ‘As regards the qualifications 
of respondent No. 3 to be nominated as 
Chairman of the Board it is averred in 
the reply filed on behalf of respondents 
1 and 2 that the Government had 
thoroughly taken into consideration the 
standing experience and reputation of 
respondent No. 3 in the field of educa- 
tion speciallyin school education and had 


come to the conclusion that. he was a fit. 


alone that - 


A. I. ji 
SR tobe nominated as Chairman of the 
oard, being .an eminent educationist 
having special experience of school edt- 
cation. It is further averred that res- 
pondent No. 3. was appointed by the 
Himachal Pradesh Government as me 
ber of the Advisory Committee on edu- 
cation vide Notification No. 14-26/67-Edu. 
(Genl) dated 9-5-1967. Respondent No. 3 
was reappointed to the said Committee 
after it was reconstituted vide Notificg- 
tion No. 14-26/67-Edu./Plan -dated 28-4- 
1969. In the year 1969 when the ques- 
tion of setting up a separate University 
for Himachal Pradesh was under consi- 
deration by the Government, a Plannin 
Board was constituted to advise the Stat 
Government ‘on matters relating to th 
establishment of a separate Universi 
Respondent No. 3 was appointed as 
member of the Planning Board vide No 
fication No. 61/69-Edu. (U &- P.) dat 
28-10-1969. Copies of all the three no 
fications have been attached to the reply 
of respondents 1 and 2. 


14. Finally it is averred that ha r 
ing considered all the relevant factors 
including the experience, qualificatio 
and reputation etc., the Government ha 
come to the conclusion that responden 
No. 3 fulfilled all the requirements o 
Section 18.(1) of the Act for being nomi! 
nated as Chairman of the Board and 
that the opinion formed by the Gove 
ment is not justiciable. 


15. The petitioners’ allegation 
regarding mala fides and abuse of power 
are controverted and it'is submitted tha 
it is absolutely wrong to say that Gov 
ernment has exercised its power of nomi 
nation for achieving a collateral obje 
of benefiting the party in power. 

16. At the hearing of the argu; 
ments learned counsel for-the petitioners 
confined his attack only to two points:— 
(1) that respondent no. 3 did not sa 
the qualifications prescribed by Sec 
tion 18 (1) of the Act; (2) That nominal 
tion of respondent No. 3 was made‘ wit 
the collateral object of bringing the con 
trol of educational set up in Himachal 
Pradesh under the Congress party an 
was as such an abuse of power: and mal 
fide. i 


17. As we are of the opinion tha 
even after the rule is issued in this peti 
tion the final arguments in the case ai 
not likely to advance further the posi 
tions taken by the parties, we would lik 
to deal with their respective contentions 
as they have been presented before u 
at this stage. 


18. From the petitioners’ prayers 
as extracted above, it is clear that their, 
only object in seeking to quash the noti 


fication dated 19-2-1970 is to oust respon 


dent No. 3 from the office of Chairmar 
of the Board. Clauses (a) and (b) o 
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their prayer have therefore the same 
purpose in view. The object of Cl. (c) 
is not that the petitioners seek the office 
of the Chairman of the Board for them- 
selves though they do . allege that as 
members of the Legislative Assembly 
they have a. right to be nominated to 
the Board under Section 4 (ii) (b) of the 
Act. Their prayer however is that some 
other person who is an eminent educa- 
tionist having special “experience in 
school education be appointed in place 
of respondent No. 3 and they seek a 
writ in the nature of mandamus direct- 
ing respondent No. 1 to do so. They also 
want one other person from amongst the 
elected members of the Legislative 


Assembly to be nominated to the Board ` 


and meanwhile they want respondent 
No. 3 to be restrained from performing 
the functions of Chairman of the Board. 


19. It is thus clear that the actual 
writ that the petitioners seek is a writ 
of quo warranto. Under what circum- 
stances and for what purpose such a 
writ will issue has been made clear by 
the Supreme-Court in the University of 
Mysore v. C. D. Govinda Rao, AIR 1965 


: ISC 491, where it is. said that before a. 


citizen can claim a writ of quo warranto, 
he must satisfy the Court, inter alia, 
that the office in question is a public 
office and is held by a usurper without 
legal authority and that necessarily 
leads to the inquiry as to whether the 
appointment’ of the-said alleged usurper 
has been made in accordance with: law 
or not. 


20. In the present case, it is com- 
mon ground that. the office of Chairman 
of the Board of School Education for 
Himachal Pradesh is a public office and 
respondent No. 3 has been nominated 
thereto under Section 18 of the Act. Sub- 
section (1) of Section 18 which lays 
‘down the qualifications for appointment 
to that office reads as under:-— 


“The Chairman of the Board to be 
nominated by the Government shall be 
an eminent educationist having special 
experience of school education.” 


21. The argument of the learned 
counsel for the petitioners is that respon- 
dent No. 3 is not only a person who can 
by any means be described as an emi- 
nent educationist having special . 
rience of school education but he ‘has-in 
fact no experience of school education 
at™-all. He argues that the. question. as 
to whether respondent No. 3 has the 
necessary qualifications does not. depend 
upon the subjective opinion formed by 
the Administrator or the ‘Government. 
The opinion has to be formed on the 
basis of objective facts and is open to 
scrutiny and. review by this Court. 


22. Strong reliance 
‚support of his argument on the’ decision 


A 


Durga Chand v. Administrator ‘(Hardayal Hardy J.) 


‘tion 


expe- . 


is placed in 
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of the Supreme Court, referred to above . 
where. the High Court of Mysore not 
only went into the qualifications required 
for the appointment of Shri Anniah 
Gowda whose appointment to the post 
of a-Research Reader in English in the 
Central College, Bangalore was challeng- 
ed in a petition for a-writ of quo war- 
ranto under Article 226 of the Consti- 
tution but his appointment was also 
quashed. It is true, learned counsel con- 
cedes, that on appeal, the Supreme Court 
did not agree with the High Court's as- 
sessment of those qualifications but 
the High Courts power to scrutinize 
those qualifications was. not disputed at 
any stage. 


23. Mr. Inder Singh, learned 
counsel for respondents 1 and 2, on the 
other hand, relied upon _a decision’ of 
Patna High Court’ in Vidyasagar Singh 
v: Krishna Ballabha Sahay, AIR 1965 
Pat 321 and submits that this Court 
cannot be called upon to enter into the 
question of fact for determining whether 


> respondent No, 3 has or has not the re- 


quired qualifications necessary for the 
purpose of being nominated as Chairman 
of the Board under the Act when the 
assertion of the petitioners has been 
denied by the Government and that con- 
cludes the matter. : 


24. We are not prepared to ac- 
cede to the extreme position taken by 
Mr. Inder Singh nor are we convinced 
that the decision relied upon by him 
supports his submission. In our opinion 
if the statute prescribes certain qualifi- 
cations for holding a public office it is 
certainly open to this Court on a peti- 
filed by a citizen, provided the 
other requirements for issuing a writ of 
quo warranto are satisfied, to scrutinize 
the qualifications of the person holding 
such office. Inthe present case the ‘statute 
in terms prescribes the ‘qualification 
necessary for nomination of a person by 
the Government.. to` the office ~ of the 
Chairman of the Board. 


25. The short question for deci- 
sion, therefore, is whether respondent 
No. 3 has or has not those qualifications. 


26. It seems that so far .as the 
petitioners are concerned they are under 
the impression that in order to. come 
within the ambit of the section the per- 
son who is nominated as a Chairman 
of the Board should either be a school 
teacher or should have been connected. 
with the management of an educational 
institution. In fact, this is what the 
petitioners expressly say in paragraph 10 
of the petition which runs as under:— 

"That the respondent No. 3 had 
never ‘been associated with the education 
or educational institutions in anyway. 
He has never remained a teacher in a 
school or lecturer in the college and has 
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also no experience with regard to the 
management of any educational institu- 
tion. He had never any concern with 


the education and as such is not an edu- - 


cationist at the time of his nomination. 
He has no experience to his credit of 
the school education.” 


27. Learned counsel for the peti- 
tioner however goes further and con- 
tends that in order that a person may 
be qualified to be nominated as Chair- 
man of the Board he should, in the first 
instance, be an eminent educationist and 
he should also have special experience 
of school education. According to him 
it is only a person who has made some 
special contribution to the theory or 
philosophy of education specially in the 
field of school education who can claim to 
be described as eminent educationist. We 

d no such criterion having been laid 
down in Section 18 which deals with this 
matter. We can understand that if the 
section had' laid down certain academic 
qualifications e. g. the holding of a degree 
from any Indian or Foreign University 
or for a teaching experience in a school 
or college and the person appointed to 
the office did not have that degree or 
teaching experience it could be said that 


he did not have the requisite. qualifica-- 


tion to hold the post as was the situa- 
tion in the case with which the Supreme 
Court had to deal. But the statute with 
which we are concerned in this case 
does not require any such concrete qua- 
lifications' nor does. it prescribe any 
yardstick with which to measure the 
eminence or experience 
‘appointed to the office. 

. 28. Assuming without - conceding 
that the association of respondent No. 3 
with the educational institutions mention- 
edin hisaffidavit andinthe affidavit of 
Shri Amar Nath Sharma is not established, 
the question still remains whether there 
is any other material om record tọ show 
that respondent No. 3 has the necessary 
qualifications’ for holding the office to 


which he has been nominated by the. 


Government. The three notifications 
produced with the reply filed on behalf 
of respondents 1 and 2 make it clear 
that respondent No. 3 was appointed as 
far back as 1967 a member of the Advi- 
sory. Committee on education for Hima- 
chal Pradesh with a view to advise the 
Government in matters relating to’ Edu- 


cation. Department of Himachal Pradesh. ° 


‘The functions of the Committee as set 
out in the said notification were as fol- 
lows:— 

(i) the educational policies of the 


Pradesh; 
(ii) the preparation of` Five-Year 
Plans and annual Plans. ‘of 


» Education; , ; 
(iii) the implementation of the Five 
Year Plans and Annual Plans: 


.was appointed to the 


-desh, the review of achievements 


of the person l 


l | 
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(iv) the review of achievements and 
shortcomings of the Education 
Department; 


(v) the consideration of new poli- 
- cies including the recommenda- 
n of the Kothari co is- 

on; 


(vi) any other matter that may be 
referred to it by the Hon'ble 
Minister. ; 


29. The Committee was . consti- 
tuted for a period of one year only. Its 
term was however extended and when 
it was reconstituted on 28-4-1969 with 
added strength and the names of some 
of the members were deleted, respondent 
No. 3 continued to remain on the Com- 
mittee and still continues ‘to be its mem- 
ber. On 28-10-1969 - respondent No. |3 
Planning Boa 
constituted by the Administrator to adl- 
vise the Government, on matters relating 
to the establishment of ‘a separate Uni- 
versity for Himachal Pradesh. -. 


= 30. These notifications `° clearly 
show that respondent No. 3. has been 
actively associated,..at least during € 
past three years, with the activities of 
the Government in the matter of for- í 
mulating educational policies of the Pra: 2 
an 
shortcomings of the Education Depart- 
ment, the preparation and implementá- 
tion of the Plans and the consideratio 
of the new policies. It cannot, therefore 
be said, as the petitioners would us have 
believe, that respondent No. 3 has never 
been associated with education or 
cational institutions in ‘anyway nor has 
he any experience of school education. 
With the kind of work which respondent 
No. 3 is supposed to have been doing 
a member of the ‘Advisory Committee 
on education and there is nothing t 


‘show’ that the assignment held by him 


was a sinecure, it can hardly be con- 
tended with any show’ of reason that 
respondent No. 3 did not possess. the 


qualifications `. mentioned in Sec. 18 (1) 
of the Act. ` 
Eminehce in any field of human 


activity and a fortiori in the field af 
education, is a relative term. ‘There is 


‘no universal norm and standard for it. 


The same is true of experience. If the 
Government and. for the matter of that 
the Administrator, having regard to the 


- association of respondent No. 3 with th y 


educational policies of the Pradesh durin 
the past three years or so, have formed 

an opinion that the contribution of res: 
pondent No. 3 in that field „has been 
such as to entitle him to be pon 


to the Board -as its Chairman 
is not for this Court to. Jabu 
its own opinion for opinion. 


their 


‘ 
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It cannot be said that the opinion 
is not one which any reasonable body 
of persons charged with the duty of 
making the appointment will or cannot 
form. We, therefore, find no substance 
in the argument of the learned counsel 
for the petitioners that respondent No. 
3 does not possess the qualifications re- 
quired by Section 18 of the Act. ` 


- 31. We also do not find any mate- 
rial on record to justify the petitioners’ 
allegation that the nomination of res- 
pondent No. 3 has been made with the 
collateral “purpose of advancing ‘the 
interests of the political party in power. 


« 


No particulars of the above allegation: 


have been furnished and there is only 
a bald assertion in the petition that the 
political party in power wants to bring 
under its control the educational set -up 
in the Pradesh. It is well known that 
in a Parliamentary System of Govern- 
ment the business of Government 
ig run by the political party hav- 
ing support of the majority | of members 
in Legislature and in m g appoint- 
ments to public offices the politics of a 
candidate is often considered for prefer- 
ment. The fact that while making such 
nomination the Government 
member belonging to the party in power 
can by no means be described as abuse 
of statutory power nor can the appòint- 
ment be described as having been made 
with a collateral purpose in view. 


32. It is true that the question as 
to how for the practice of paying more 


attention to merit than to political ad-. - 


vantage has often been’ debated by wri- 
ters on constitutional law „and history 
and the practice has varied from Prime 
Minister to Prime Minister even in Eng- 
land. . Sir Ivor Jennings in his mono- 
graph on Cabinet it h: 
voted a full chapter to the discussion -of 
patronage and honours under the Par- 
liamentary System of Government. In 
that chapter there is a reference to Sir 
Robert Peel and Sir James Graham hav- 
ing established the system of paying 
more attention to merit than to political 
advantage. Peel is said to have observed: 
“The party interests of a Government 
are in the long run much better pro- 
moted by the honest exercise: of patro- 
nage than’ by the perversion of it for 


the ee of cen enenanuat sup- ; 


porters 

Similarly’ speaking: - of ee ‘ he 
- said: “I am resolved to consider the 
power of conferring them as a great 


public trust, to be administered on some 
public principle, such as, for instance 
the strengthening of the Administration 
by rewarding those who do not hold 
- office, or, in the case of those who .do 
hold .office, bestowing honours as the re- 
ward for public service. distinguished 
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selects a- 


Government has de ' 
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either by the, length and fidelity of it, 
or by the eminence of it.” 

33. Jennings, however, notes that 
the acceptance of these principles did 
not. imply 'a complete dissociation be- 


tween party advantage and the exercise 
‘of powers of appointment and conferring 


honours. _Mr. Gladstone, as member of 
Parliament for Oxford University was 
particularly insistent in pressing the 
claims of his constituents on Lord Pal- 
merstone. At least one bishopric was 
given because the person appointed had 
been Gladstone’s election agent. Few 
Prime Ministers failed to consider the 
politics of candidates for preferment. 
though none went so far in this direc- 
tion as Mr. Disraeli. 


34. If in the present case the! 

Government has preferred a member of| 
the Legislative Assembly who belongs to: 
the political party in power to a member 
who ‘is either in opposition or who does 
not belong to that party or to some one 
who has no affiliation with any political 
party the nomination cannot be chal- 
lenged merely on the ground that it has 
been made with a collateral purpose in 
view or is a dishonest exercise of statu-| 
tory power. The appointment of res- 
pondent No. 3 is neither. to a judicial 
office nor is it an appointment to public 
service under the State. So long as the: 
appointment ‘satisfies the statutory Te 
quirements of Section 18 it is not open 
to attack in a Court of law whatever may 
be the chances of its being attacked in 
some other forum. . 
35. That apart, in the absence of 
any material establishing want of good 
faith on the part of the Government the 
nomination of respondent No. 3 cannot 
be struck down on this ground. 


36. The result of the foregoing 
discussion’ is that there is no’ merit in 
either. of the two contentions urged by 
the learned counsel for the petitioners. 
fails and is dis- 


Petition dismissed. 


missed. 
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À  TATACHARI, JJ. 

M/s. Uttam Singh Kala Singh and 
others, Appellants v. Union of India and 
others, Respondents. 

First Appeal No. 49-D of 1960, D/- 
6-5-1970 from decree of Sub J., Ist Class, 
Delhi, D/- 17-12-1959.. 

(A) Railways Act (1890), Section 75 
— Liability of railway as carrier of arti- ` 
ales of special value — Declaration by 
consignor as to value and contents — 
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Percentage on value by way of compen- 
sation or increased risk need not be paid 
by consignor if railway does not require 
it to be paid in spite of such declaration. 
(Para 8) 


(B) Railways Act (1890), 
— Liability of railway as carrier of arti- 
cles of special value — Demand of per- 
centage on value leviable under Sec. 75 
— Individual demand from consignor is 


not necessary — Traffic Rules framed 
under Section 54 containing general 
demand regarding non-liability for car- 


riage of treasure unless percentage 
charges are paid at the specified rates — 
Provision brought to the notice of con- 
i — Held, there was sufficient com- 

ance of Section 75. (Para 10) 


- (O Railways Act (1890), Sections 72, 
72A — Liability of railway as bailee 
under Sections 152 and 161 of Contract 
Act — Liability is subject to provisions 
of Railways Act — General responsibility 
of railway under Section 72 arises upon 
execution of forwarding notes in pres- 
cribed forms in respect of various arti- 
cles and animals as provided in S. 72-A, 

(Para 12) 


(D) Railways Act (1890), Section 75 . 


— Liability of railway for loss of arti- 
cles of value on which no percentage 
charges paid — Railway would not be 
liable even if loss is occasioned by negli- 
gence or misconduct of its servant or by 
theft by very servant to whom goods are 
entrusted. AIR 1954 Bom 297, Dissent 
ed from. 


If in respect of an article of aE 
the percentage charge required to be 
paid under Section 75 of the Act has 
not been paid, the railway administra- 
tion would not be liable for the loss of 
the article even though the loss has been 
occasioned by the negligence or mis- 
conduct of its servant or by theft even 
by the very servant to whom the goods 
are entrusted but there would be no 
“loss” within the meaning of Section 75 
of the Act if the railway administration 
itself as distinct from its servants, has 
wrongfully detained or misappropriated 
such article, in which case the goods are 
still with the administration. (Para 20) 


If goods are wrongfully detained by 
the railway administration itself, the 
railway administration will not escape 
liability by reason of Section 75 of the 
Act. . But a theft or wrongful detention 
by the railway employee would not be 
theft or wrongful .detention by the 
railway administration. The responsibi- 
lity for the negligence or misconduct of 
railway servants can-be fastened upon 
the railway administration 
case covered by Section 74-A, Section 
. 74-C (8) and Section 74-D of the Act. 
AIR 1954 Bom 297, Dissented from, Case 
law discussed (Para 16) 


e 
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Cases Referred: Chronological Par 

(1956) AIR 1956 Mad 483 (V 43) = 
ILR (1957) Mad 195, K. V. V. 
Ardhanari Chettiar and Co. v. | 
Union of India 17 

(1956) AIR 1956 Pat 384 (V 43), 
Bankim Chandra Mukherji: v. 
State of Bihar 

(1954) AIR 1954 Bom 297 (V 41) 
56 Bom LR 150, Martab Ali 
Union of India 
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ILR (1954) 1 All 76, - Banarsi. 
Stores v. President of the Union. 
of India Republic for India 
(1949) AIR 1949 All 223 (V 36) = 
1949 All LJ 166, Governor General 
in Council v. Mohammad Badr-i- 
alam ] 
(1946) AIR 1946 Cal 235 (V 33) = 
50 Cal WN 86, B. N. Ry Co. V. 
Nibaran Chandra f 
| 





(1934) AIR 1934 Cal 783 (V 21) ai 
ILR 61 Cal 599, Secy. of State 
v. Surjyamal Haribaksh i 


(1897) 1897 Pun Re 6, Changa Mal, 
v. B. N. Rly. 

(1895) ILR 19 Bom.159, Bala Ram 
Harichand v. ` The 
Marhatta Rly Co.,. Ltd. 


S. N. Chopra with, S. K. Puri, for 
Appellants; S. S. Chadah and H. S. Dhir, 
for Respondents. 


JUDGMENT:— This appeal is A 
ed against the judgment and decree dated. 
December 17, 1959 of the Subordinate 
Judge Ist Class, Delhi, dismissing suit 
No. 325/86 of 1957/59 but leaving tHe 
parties to bear their respective costs. The. 
suit was filed by the three appellant 
who are bullion merchants in Delhi again: st 
the Union of India through the cere 
Manager of the Western, Central and 
Northern Railways. 


Be The suit. was to recover 
80,000/- as compensation for non- delivery 
of a-parcel containing 750 tolas of gold 
despatched by the firm Haridas Gopaldas 
bullion merchants of Bombay, some time 

in August, 1956 to Delhi. Each of 
thre appellants had placed’ separa e 
orders with the said Bombay firm for 
supply of 250 tolas of gold but the said i 
Bombay firm despatched the entire quan- 
tity in one parcel. The claim of Rs. 80, 000 
was made up as follows:— 

(a) Value of gold 
(b) Amount of interest ` Rs. 3,600 - 
(c) Refund of freight - Rs. 18/8/- 
Total Rs. 80,618/8)- 
a of this amount,. the claim of 
Rs. 618/8/- was relinquished. In ac- 


Southern 


Rs. 77, 000 = 


‘dition to the said amount, the appellants 


prayed for interest at the rate of 6: per 
cent per annum on the decretal amount 
from the date of suit till payment or 
realisation. The suit was filed on July i 
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1957 after serving upon the respondents 
notices under Section 77 of the Indian 
Railways Act, hereinafter referred to as 
“the Act” and Section 80 of the Code of 
Civil Procedure. 


3. The case of the appellants was 
that the aforesaid was entrusted 
to the Parcel Clerk, Western Railway, 
Bombay Central, for Page by rail to 
Delhi for delivery to appellant No. 1 
on behalf of all the appellants under 
Parcel Way “Bal BCT/1 No. 43840 dated 
30-8-1956 (Ex. P. 1) which was issued 
after Hari Das (P. W. 3), a representa- 
tive of the roe Bombay firm, 


P contained gold of the value of 
77,000/-. The appellants alleged that 
in spite of demands the respondent had 
failed to deliver the said consignment 
of gold and since the respondent had not 
explained the cause of non-delivery, 
there was a presumption of misconduct 
on its part and on the part of its em- 
ployees peated the appellants to claim 
the suit amount. 


4, In the written sarment filed- 


by the respondent, the acceptance of 
the gold parcel and its non-delivery were 
not disputed. It was alleged that at the 
time of booking of the said parcel, the 
representative of the said Bombay firm 
had been asked by the Assistant Luggage 
Clerk on duty whether the parcel was 
to be insured. but on being told that it 
was not to be insured, it was booked at 
Owner’s Risk rate and an endorsement 
was made on the said parcel. Way Bill 
describing the contents of the said par- 
cel as ‘lone case sald to contain gold 
valued Rs. 77,000 not insured and at 
Owner’s Risk’. The respondent further 
alleged that the parcel of gold had been 
lost as a result of.a running train theft 
and, by reason of Section 75 of the pte 
the respondent had not 

lability. The facts relating to the ae 
leged theft were given in the additional 
pleas to the written statement. In the 
replication, the appellants reasserted 
what they had said in the plaint and 
denied, for want of oe the facts 
relating to the alleged theft stated in 
the additional pleas to the sical state- 
ment. The appellants further alleged 
that the gold having been placed in the 
administration, 


of the same and was liable to deliver 
‘fhe same to the appellants or to pay 
compensation as claimed in the plaint. 


5. Upon the pleadings of the 

es, the Subordinate Judge framed 

following issues:—~ 

1. Whether the plaintiff No. 1 fs a 
registered firm and Shri Kala Singh its 
registered partner 7? 
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2. Whether the plaintiff No. 2 is a 
registered firm and Shri Kherati Lal 
its registered partner ? 

` 3. Whether Shri Ratan Chand is the 
sole proprietor of plaintiff No. 3? 

4. Whether the plaintiffs or any of 
them had locus standi to file the present 
suit ? (Onus objected). 

5. Whether it was not necessary for 
the rie Nerina to ask the consignor or 
his representatives, if he desired to in- 
sure the suit consignment ? 

6. If issue No. 5 is not proved, whe- 
ther the railway administration asked 
the sender or his representative to pay 
or engage fo pay in writing percentage 
on the value declared by way of com- 
eee for increased risk ? 

If issue No. 6 is proved, whether 
age complied with this re- 
quirement? If not, its effect? 


8. Whether the consignment in swift. ~ 


was booked on the railway risk rate? 
9. Whether o non-delivery amounts 
to negligence and misconduct on the 
TOP. P) the railway administration ? 
10. If issues Nos. 8 and 9 are not 
proved, whether non-delivery was due 


to the negligence or misconduct on the . 


teat of the railway administration ? 
11. If issues Nos. 8 and 9 are proved, 
whether the railway administration is 
of negligence and mis- 


12. Whether the po in suit were 
lost ee theft, if so. its 


13. To what amount, if any, is the 
plaintiff entitled. 

‘14. Relief. 
Issues Nos. 1 to 4 were decided in favour 
of the appellants and the findings on 
these Issues have not been challenged 
before us. The learned Subordinate 
Judge then dealt with Issues Nos. 5, 6, 
7 and 12 together and held :— 

(1) “that it was necessary for the 
railway administration to require the 
sender to pay the percentage on the 
value of this gold if it was its Intention 
to exempt itself from the general liabi- 
lity as a carrier”; 

(2) “that the requirement of Sec- 
tion 75 of the Railways Act regarding 
payment of percentage charge on the de- 
clared value of the gold in question was 
fully complied with by the railway 
through the forwarding note 
by the sender and the parcel way bill 
gee. in his favour by the oa 

er 1? 


(3) that “Tf was never the itenim 
of the sender to pay the percentage 
charge and in fact he never paid any 
nor did he enter into any engagement 
to pay the same”; 

P(A) that the parcel was in all pro- 
bability “stolen from the running train 


- insurance charges as required 
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between Bombay Central and Ratlam. 
The possibility of its removal by one of 
the railway servants or by some one 
with the connivance of the railway ser- 
vants at Bombay Central cannot be-difi- 
nitely ruled out. The theft in the run- 
ning train, if it was not by the railway 
servants themselves, owas certainly 
facilitated by the negligence of the 
railway staff and especially of Damodar 
G. Pandey” and 

(5) that the gold parcel had been 
lost to the railway. 


6. On issues Nos. 8 to 11, the 
learned Subordinate Judge held that the 
parcel had not been sent at railway risk 
rate; that non-delivery was not due to 
negligence and misconduct on the part 
of the railway administration; that the 
parcel had been lost to the railway and 
that Damodar G. Pandey, the Insurance 
_ Guard on the train on which the parcel 
was: carried, along with some other rail- 
way servants had been negligent in 
handling the parcel in the course of 
conveyance. In spite of this finding of 
negligence but in view of the finding that 
the said parcel had been lost to the rall- 
way within the meaning of Section 75 
of the Act, the learned Subordinate Judge 
dismissed the suit. 


Ti The contentions of the appel- 
lants_in the appeal before us are that 
no individual demand was made by the 
railway administration for payment of 
by Sec- 
tion 75 of the Act in respect of the said 
parcel; that the respondent had not pro- 
ved loss of the consignment and that 
there cannot be any question of loss 
where the very official of the railway to 
whose custody the parcel was entrusted 
had misappropriated it or had arranged 
its disappearance. This allegation is 
directed against Damodar G. Pandey, the 
Insurance Guard, on the train in ques- 
tion. 

8. Section 75 of the Act makes 
provisions with respect to the Mability 
of the railway administration as a -car- 
rier of articles of special value. These 
articles are specified in the second sche- 
dule. Gold is one of such articles. This 
section saysi— 


“(1) When any articles hentoned in 
the Second Schedule are contained in 
any parcel or package delivered to a 
Railway Administration for carriage by 
railway, and the value of such articles 
in the parcel or package exceeds three 
hundred rupees the Railway Administra- 
tion shall not be responsible for the loss, 
destruction or deterioration of the par- 
cel or package unless the person send- 
ing or delivering the parcel or package 
to the administration caused its value 
and contents to be declared in writing or 
declared them in writing at the time of 
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A. A 


the delivery of the parcel or package ifor . 
carriage by railway and, if so required 
by the. administration, paid or engaged 
to pay in writing a percentage on the 


- value so declared by way of compensa- 


tion for increased risk. 


(2) When any parcel or package Z 
which the value has been declared un 
sub-section (1) has been lost or destrby- 
ed or has deteriorated, the compensation 
recoverable in respect of such loss, les- 
truction or deterioration shall not ex- 
ceed the value so declared. 


(3) A Railway Administration ay 
make it a condition of carrying a parcel 
declared to contain any article mention- 
ed in the Second Schedule that a rail- 
way servant authorised in this behalf 
has been satisfied by examination a 
otherwise that the parcel actually 
tains the article declared to be therei 


Sub-section (1) imposes an obligation 
upon the consignor sending or deliv 
the parcel containing an article of 
cial value- to cause its value and c = 
tents to be declared in writing ei 
beforehand or at the time of the dali. 


- very of the parcel for carriage by r äl- 


way. Upon such declaration being made, 
the consignor has to pay or engage to 
pay in writing a percentage on the value 
so declared by way of compensation or 
increased risk, if so required by the 
administration. It is, therefore, clear 
that such percentage need not be ees if} 
the railway a tion: dees not 
quire it to be paid in spite of a de 

tion of value. The case of the app 
lants is that no such demand was made 
by the railway administration in respect 
of the parcel in question. The case lof 
the respondent firstly is that suchi a 
demand was in fact a by the 1 g- 
gage clerk, Nanawati (C. W. 2), at Bom- 
bay Central an secondly t i 
demand or. requirement of payment jof 


_ percentage charge is contained in 


second explanatory note to the forw 


_ing note (Ex. D.1) which had been exe 


cuted by a representative 
Bombay firm. 


of the 

9. On the question a actual 
demand Nanawati (C. W. 2) has stated 
that he enquired from the sender’s 
presentative if he wanted to get the par- 
cel insured and the reply was in 
negative. He has further stated that jit 
was not his duty to enquire from e 
consignor’s representative whether he 
wanted to get the parcel insured or not 
because there was some other clerk who 
was acting as an Insurance Clerk. 
against this evidence, the appellants ha 
produced Hari Das- (P. W. 3) who d 
presented the parcel at Bombay Cen 
Railway Station He has stated th at 
none of the officials or the booking cler 
to whom he tendered the said parcel ti 
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carriage "EE him or- required him to. 
pay a percentage charge on the amount 
declared by him as the value of gold: 


At the same time Hari Dass admits that 


the parcel clerk- had asked him if the 
gold had been insured. The explanation 
of Hari Dass that this insurance did not 
refer to the percentage charge leviable 
under “his section does not carry con- 
viction in view of his further admission 
that he had previously been insuring 

old parcels. The learned Subordinate 
page ie has weighed the evidence of these 
two witnesses and come to the conclu- 
sion that the parcel clerk had asked 
Hari Das to insure the parcel but the 
latter did not insure it. We have been 
taken through the evidence of these two 
witnesses but nothing has been shown 
to us to persuade us to differ from the 
finding of the learned Subordinate Judge 
on this question and we affirm the find- 
ing that Nanawati, the Parcel Clerk, had 
required Hari Dass to pay the percen- 
tage charge under Section 75 of the Act. 


10. The second contention of the 
respondent, as stated earlier, is that an 
individual demand is not necessary as 
the demand or requirement has been in- 
corporated in explanatory note No. 2 in 
the forwarding note which is to the 
following effect:— 


“Railways are not responsible for any 


loss, destruction or deterioration of or 
damage to a parcel or package contain- 
ing any article (s) specified in the 

second schedule to the Indian Railways 
oo IX of 1890 whose value exceeds 

Rs. 300/-- per parcel or package unless 
the contents and value are declared and 
an engagement.entered in to pay the 
authorised percentage on value ‘charge, 
if required.. The declaration of contents 
and value must be made in Clause (2) 
overleaf and the word “engage” or the 
words “do not engage” struck out ac- 
cording to whether consignment is to be 
booked by the Railway with bailee’s res- 
ponsibility or otherwise.. The adminis- 
tration hereby give notice that payment 
of percentage on value charge is var 
ed.” 


The last sentence in this note. clearly 
contains a general notice that payment 
percentage on value charge is requir- 

By this notice the railway adminis- 
au appears to insist upon payment 
and even an engagement to pay in. writ- 
ing permitted by Section 75 (1) is ex- 
cluded. Section 54 of the Act authori- 
ses a railway administration to . impose 


conditions with respect to the receiving,- 


forwarding or delivering of any animals 


or goods. Such conditions are. to be. 


kept at the railway station and are open 
to inspection free of charge by any r 
son at all reasonable times. This 


tion, therefore, is in the nature o a 


Uttam Singh v. 


. by the consignor in 
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statutory: notice that the railway admin- 
istration may impose certain conditions 
for the receiving, forwarding or deliver- 
ing of any animals ‘or goods. In pur- 
suance of the powers conferred by this 
section, the railway administration issues 
general rules which are known as Coach- 
ing Tariff. Rule 210 of Coaching Tariff 
No. 16 defines the term “Treasure” as 
including gold. It further provides that 
when a. parcel contains treasure, a full 
description of the contents must be de- 
clared in writing at the time of booking 
and also be given in the Parcel Way 
Bills and luggage tickets. Rule 226 of 
the Coaching Tariff contains a notice 
that when any treasure is contained in 
any parcel or package delivered for car- 

riage by railway of the value of more 
than Rs. 300/-, the railway administration 


‘shall not be responsible for the loss, des- 
` truction or deterioration of the parcel 


unless the person sending or delivering 
the parcel causes its value and contents 
to be declared at or before the time of 
delivery for carriage and unless a per- 
centage charge on value over and above 


‘the freight charges at railway risk is 


paid to and accepted by some person 
duly authorised to receive the same on 
behalf of the railway. It is further noti- 
fied that percentage charge on value 
must in all cases. be prepaid. The pre- 
payment is further emphasised in R. 227 
of the Coaching Tariff and Rule 228 of 
the Coaching Tariff specifies the rate of 
In addition to this, the railway 
administration issued a circular to this 
effect which is is printed at page 329 of 
the paper-book. There can, therefore, 
be no doubt that in exercise of its powers 
under Section 54 of the Act, the railway 
administration has- not only given a 
notice of its non-liability for carriage of 
treasure unless a percentage charge is 
paid but also that such percentage charge 
must be prepaid at the rates specified. 
The notice contained in the aforesaid 
rules in the Coaching Tariff is pointedly 
brought to the attention of the consignor 
by the second explanatory note in the 
forwarding note which has to be filled 
in. and completed by the consignor him- 
self. In our opinion, such a general 
notice is: in compliance with Section 75 
of the Act and upon a construction of 
this section, we cannot accept the con- 
tention on behalf of the appellants that 
an individual demand must be made by 
the railway administration when a par- 
cel containing treasure is tendered for 
carriage by railway. 


1L. Then the. question is as to 
the lability of the railway administra- 
tion as a carrier of articles of special 
value as provided by Section 75 of the 
Act. There is no doubt that if the per- 
centage charge e has been paid 
respect of an arti- 
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cle of special value under Sectlon 75 of 
ihe Act and the Couche Tariff the rail- 
way administration will be responsible 
for the loss, destruction or deterioration 
of the parcel to the extent of the decla- 
red value in the same way as a bailee 
would be lable under Sections 152 and 
161 of the Indian Contract Act, 1872. The 


y n is similarly Hable 
for such loss, jere yee or deteriora- 
tion of a parcel containing any article 
of special value in respect of which e 
percentage charge required by Sec. 
of the Act has not been paid. 


12. Section 72 of the Act pro- 


the aforesaid two sections of the Indian 
Contract Act for the loss, destruction or 
deterioration of animals or goods del- 
vered to it to be carried by railway. 
This liability is subject to other provi- 
sions of the Act. Sub-section (3) of Sec- 
tion 72 makes it clear that nothing in 
the common law of England or in the 
Carriers Act, 1865, regarding the respon- 
sibility of common carriers with respect 
to the carriage of animals or goods, shall 
affect the responsibility of the railway 
ae ee under Section 72 of the 

ct 
tion 8 of the Carriers Act, 1865, makes 
the carrier liable to the owner ‘for the 
loss of or damage to any property del- 
vered to such carrier where such loss 
or damage shall have arisen from the 
criminal act of the carrier or any of his 
agents or servants and shall are be lia- 
ble for loss of or damage to property 
where such loss or damage has arisen 
from the negligence of the carrier or 
any of his agents or servants except that 
in the latter case the value of the pro- 
perty i been declared if it exceeds 

. 100/-- 


The general responsibility of the 
way administration under S.72 ofthe 

et arises upon execution of forwarding 
notesin the prescribed forms in respect 
of various articles and animals as provid- 
ed by S. 72-A of the Act. Provision is 
also made for two types of rates, namely, 
owner’s rate and railway risk rate. 
If animals or goods are carried at owner’s 
risk rate, the railway administration is 
not responsible for their loss, destruction 
or deterioration or damage from any 
cause whatsoever except upon proof that 
the cause of such loss etc. was the negli- 
gence or misconduct on the part of the 
railway administration or any of its ser- 
vants. The burden of proving such negli- 
gence or misconduct is upon the con- 
signor (section 74-C of the Act). In case 
oods are carried at railway risk 
e railway administration will be 


It may here be noticed that Sec- — 
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ble for any loss destruction or Pieri 
tion of the goods but the extent of their 
liability will be the liability of the bailee 
under Sections 152 and T of the Indian 
a aa 
on 75 of the Act her 
curtails the responsibility of the rail 
administration as a bailee in respect! of 
articles of special value where the Per- 
centage charge has not been paid. It is 
not disputed by the appellants that the 
way a tion is not responsible 
for the loss, destruction or deterioration 
of an article of special value in respect 
of which the percentage charge has mot 
been paid if such loss, destruction oF 
deterioration has been brought about lin- 
voluntarily. But it is contended Neon 
even in a case where the percen 
charge is not paid, the railway a 
istration will be responsible if the 
destruction or deterioration is caused |by 
the railway administration or by such 
of its servants to whom the article’ of 
special value was entrusted in th e pro- 
It is conceded that the 
'eg- 
ponsible in the case of a running tr aka 
theft or even in a theft by railway jea 
ployees other than those to whom the 
goods were entrusted. But it is ebn- 


G. “Pandey the Insurance G Guard 
to whom the article was entrusted 


carriage, that his 

railway administrati 
that there is, therefore, no question of 
loss to it and, therefore, the railway ad- 
ministration is fully responsible. 

14. The Subordinate 
has given the fo findings after 
appreciation of D evidence of witn 

uced by the respondent: — 

(1) In all probability the gold 
stolen from the rumning between 
Bombay Central and Ratlam and 
possibility of its removal by one of 
railway servants or by some one w ith 
the connivance of the railway servants 
at Bombay Central cannot be definite 
ruled out. 

(2), Non-delivery was not due lto 
the negligence or misconduct on the part 
of the railway administration but nue 
to the loss of the parcel in suit to 
railway. 


(3) Damodar G. Pandey ‘the Insirr- 


oe 


learned 


ance Gu been negligent in d- 
ling this package in the course of 
veyance. 

Therefore, the conclusion of the 


learned Subordinate Judge is that the 
way a ton were not guilty 
of peaiicenes or misconduct  althou 
Damodar G. Pandey. the Insurance Gu $ 
was negligent in handling the packag 
the course of carrlage. If this fin 
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is correct, the railway administration 
would not be liable Ha Section 75 of 
the Act. It is sought to be contended 
that Damodar G. Pandey, the Insurance 
Guard, as an employee of the rallway 
administration was himself guilty of the 
theft of the gold and since he had been 
-entrusted with the custody, the railway 
administration would be responsible. 


This aspect of the matter has not been 
considered by the learned Subordinate 
Judge. 

15. for the sake of 


argument that it was Damodar G. 
Pandey, the Insurance Guard, himself 
who was responsible for the theft the 
question arises whether the railway 
administration can be fastened with any 
responsibility in respect of the loss of 
the parcel of gold. 


16. The first case cited on the 
subject is reported in “(1895) ILR 19 Bom 
159 in re:-— Bala Ram Harichand v. The 
Southern Marhatta Rly. Co. ae In this 
case the parcel containing sil 
was handed over to the guard 
train. It was proved 
had been stolen by the guar 
The Chief Judge, Presidency ean Cause 
Court, Bombay, came to the conclusion 
that Section 75 of the Act covered ali 
causes of loss, destruction or deteriora- 
tion of parcels under whatever circum- 
stances and the parcel must be consider- 
ed to be lost to the railway a 
tion. He referred the question to the 
High Court of Bombay which affirmed 
the finding. Reliance is placed by the 
ae ing? on the case reported in (1897) 

Pun Re 6 in re: Changa Mal v. B. N. 
W. Railway where Chatterji, J. was of the 
view that a thing is not lost in the pro- 
per sense of the term if the bailee of it 
detains it wrongfully or wilfully or 
negligently delivers it to another and it 
is contended that since in the present 
case, the theft was committed by an 
employee of the railway administration 
to whom nae gold was entrusted, it 
amounts to wrongful detention by the 





e railway a 

is no question of any loss to the railway 

tion because the goods are 

in its possession and, therefore, the 
ti 


ened upon the railway a 
on only in a case covered by Sec. 7A. 
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`- appropriated 
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Section 74-C (3) and Section 74- D of the 
Act because it is so provided in these 


. sections. Section 75 does not includ 


a ee or misconduct of the rail- 
ation nor does it provide 


tor the liability of the railway admin- 


istration for such acts of its servants. 


17. There is abundant pers 
for the proposition that if any article 
of value is lost as a result of theft by 
railway servants, there is a loss to the 
railway within the meaning of Sec. 75 
of the Act. Only reference may be mad 
to the cases reported in AIR 1956 Pat 
384; AIR 1934 Cal 783; AIR 1946 Cal 
235 and ATR 1956 Mad 483. 


. 18 We may here notice the case 
reported in AIR 1949 All 223 in re: Gov- 
ernor-General in Council v 
Badr-i-alam, where a oad Single 
Judge held, inter alia, that if a railway 
servant misappropriates the goods, the 
railway company could not be deemed 
to lose what a servant of the company 
is all the time Keeping for his own en- 


joyment. 
in 


the Union of Indian Republic for India 
where it was held that if a servant of 
the railway dishonestly removes a par- 
cel from the railway premises for per- 
si an a it is a loss to the railway 
tion within the meaning of 

Section 75 of the Act. 
19. A learned Single Judge of the 
Bombay High Court has expressed the 


.view in the case reported in AIR 1954 


Bom 297 in re: Martap Ali v. Union of 
India that the word “loss” as used in S. 
75 of the Act includes loss on account 
of wrongful detention or conversion on 
the part of the railway a tion. 
With respect, we do not agree with’ this 
view. In the case of wrongful detention 
or conversion by the railway administra- 
tion itself, the goods must necessarily 
be in its possession or converted to have 
been lost to the railway administration. 

20. On a review of all the cases 
and the construction of section 75 of the 
Act, we are of the view that if in res- 


tag g j 

Section 75 of the Act has not been paid, 
dministration would not be 
liable for the loss of the article even 
though the loss has been occasioned by 
the negligence/misconduct of its servant 
or by theft even by the very servant to 
whom the goods are entrusted but there 
would be no “loss” within the meaning 
of S. 75 of the Act. If the raflway admin- 


such article. Therefore, 
even if the appellants succeed in thelr 
contention that the theft was committed 
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by Damodar’ G. Pandey, the Insurance 
Guard, the gold would be lost to the 
railway administration within the mean- 
ing of Section 75 of the Act and by rea- 
son of the non-payment of the percent- 
age charge by the appellants, no res- 
ponsibility can be fastened upon the res- 
pondent. 

For these reasons, 
miss the appeal but in the circumstances 
of the case leave the parties to bear their 


- respective costs. 
Appeal iimis. 


AIR 1971 DELHI 86 (V 58 C 12) 
FULL BENCH 


Tej Kiran Jain and others, Plain- 
tiffs, Petitioners v. N. Sanjiva Reddy 
and others, Defendants, Respondents. 


I.A. No. 1194 of 1969 in suit No. 228 
of 1969, D/- 4-8-1969. 

(A) Civil P. C. (1908), O. 7, R. 11 (d) 
-— Rejection of plaint — Suit for amag- 
es for. defamatory statements in Parlia- 
ment barred by Article 105 (2) of the 
Constitution — Plaint liable to be reject- 
ed. 


plaint in a suit for damages on. 
the milous -ihat the defendants who 
were members of Lok: Sabha had made 
ceratin defamatory statements about the 
plaintiffs Guru in the Parliament while 
it was in session, is liable to be rejected 
under Order 7, Rule li (d) as the suit 
is barred by the. provisions of Art. Pe 
(2) of the Constitution. (Paras 3) 

(B) Constitution of India, Art. 108 (2 
— Freeom of speech in Parliament is 
absolute —- Anything said in Parliament 
is protected. 

Clause (1) of Article 105 confers 
freedom of speech on the legislators 
within the legislative chamber and 
Clause (2) makes it plain that the free- 
dom is literally absolute and unfettered. 
The protection given by the above clause 
is to anything said in Parliament. The 
words ‘anything said’ are of the widest 
amplitude and it is not permissible to 
read any limitation therein. The object 
of the provision obviously was to secure 
absolute freedom in discussion in Par- 
liament and to allay any apprehension 


Rel. on. (Para 3) 
Cases Referred : Ciroo Paras 
(1965) AIR 1965 SC 745 (V 52). = 
(1965) 1 SCR 413, Reference 
under Art. 143 of the Constitu- 
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- touchability. 


.the Attorney-General of 


‘jected 


ALR. 


tion of India in the matter of 
contempt of U. P. Legislative 
Assembly 


P. N. eee for Petitioners; Nurud- 
paras D. D. Choudhry, for Respon- 
en 


H. R. KHANNA, C. J .— A 
sion took place in the Lok Sethe on 
April 2, 1969 about certain remar 
leged to have been made be Japa J Raney 
Shankara a 


Tej Kiran Jain and 
five other plaintiffs have filed the: pre- 


sent. sult for recovery of Rs. 26,000/-| as . 
damages against Shri N. Sanfiva Reddy, 
Speaker of the Lok Sabha; def t 
No. 1, hri 

defendant No. : 
defendant No. 3, Shri S. M. Banerjee, 
defendant .No. 4 and Shri Y. B. Chav 
defendant No. 5, Members of Lok Sa ha 
on the allegation that the plaintiffs 

the admirers and followers of Jagadgı doe 
Shankaracharya of Puri. It is alleged 
that during the course of the above 
cussion certain remarks were made |by 
the defendants which were defama ry 
and calculated to lower in public e 
mation Jagadguru Shankara 

plaintiffs, accordingly, claimed a dectes 
for recovery of Rs. 26,000/- as damekes 


from the defendants 


2a During the pendency 
suit, an application under Order 7, Rule 
11 and Order 27-A of the Code of 
Procedure read with Article 105 of 
Constitution was filed on behalf of 
Union g India praying that the plaint 
might be rejected under Order 7, R 
11 of the Code of Civil Procedure as the 
present suit was not maintainable jin 
view of the provislons of Article 105 lof 
the Constitution. Prayer was also made 
that the Union of India might be added 
as a party and that notice be issued |to 
India. en 
the case came up before sh 
Narain, J., on July 30, 1969 the learned 
Judge ‘observed that the matter was lof 
considerable importance as to- the in 
pretation of Constitution. He dire ed 
that a notice be issued to th 
General. He also 
to the Chief Justice for constituting; a 
Bench of two or more Judges for dis- 


_ posal os the contentions raised. It is lin 


these umstances 
been posted for hearing before the all 
Bench of this Court. 


3 We have heard Mr. Lekhi on 
behalf of the plaintiffs and are of the 
view that the plaint is liable to be ne- 
under Order 7, Rule 11 Clause (d) 
of the Code of Civil Co ‘accord- 
ing to which the plaint shall be reject- 
ed where the suit appears from the sta 
mentin the plaint to be barred by any la 
Perusal of the plaint goes to show that 


that the case has 
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the defendants are being proceeded 
against by the plaintiffs pede of what 


. According to Clause (2) 
of Article 105 of the Constitution “no 






ment of any report, paper, votes or pro- 
ceedings. ” Plain reading. of the. above 
rovision one to show’ that as regards 

said by a member of Parlia- 
in the Parliament 


` Clause (1) of Article 105 
wath the words “subject to the 
provisions of the Constitution”, there is 
no such limitation so far as clause (2) 
of Article 105 is concerned. Mr. Lekhi, 
on behalf of ‘the plaintiffs, has tried to 
canvass the proposition that what is pro- 


tected by Clause (2) of Article 105 is 
to the: 


something which is germane 
matter before the House. It is contend- 
ed that so far as other utterances are 





impugned remarks were made in Parlia- 
ae while it was in a regular Session. 
(2) of Art.105 of the Constitution was. 


rat with by their Lordships of the 
Supreme Court in the Special Reference 
No. 1 of 1964 a m fee 1965 SC 
745, Gajendragadkar, C eee for 
the. majority, © 


“Having gated freedor: of enh 
on the legislators Clause (2) emphasises 
the fact that the said freedom is intend- 
ed to be absolute and unfettered. Simi- 
lar freedom is guaranteed .to the legis- 
lators in respect of the votes they may 
give in the Legislature or any commit- 
tee thereof. In other words, even if:a 
legislator exercises his right of freedom 
of speech in “violation, say, of Article 
211, he would not be liable for any 
action in any Court. Similarly, if the 
legislator by his speech or vote, is äl- 
leged to have violated any of. the funda- 


member of Parliament shall be liable to. 


attached so much importance to 


` stitution giving complete immunity to 
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mental rights guaranteed by Part II of 
the ‘Constitution in- the Legislative As- 
sembly he would not be answerable for 
the said contravention in any Court. If 
the impugned speech amounts to libel 
or- becomes actionable or indictable under © 
any other provision of the law, immu- 


` nity has been conferred on him from 
‘any action in any Court by this clause. 
He may be answerable to the House for 


such a speech and the Speaker a take 
appropriate action against him in res- 


. pect of it; but that is another matter. 


It is plain that the Seon S 
e 
necessity of absolute freedom in debates 
within the legislative chambers that 
they thought it necessary to confer com- 
plete immunity on the legislators from 
any action in any Court in respect of 
their speeches in the legislative cham- 
bers in the wide terms p 
clause (2). 


within the legislative chamber and CL (2) 
makes it plain that the freedom is li 


-rally absolute and unfettered.” 


Mr. Lekhi points out that the words 
used by their Lordships in the course 
of the- above observations were “freedom 
in debates.” In our opinion it is: difficult 
to infer from the above words that the 
remarks which are protected must neces- 
sarily be made in the course of a long 
speech.. Every remark made -by a mem- 
ber of the Parliament is fully protected. 


i 4. Reference has also been made 
by Mr. Lekhi to the rules of practice 
in the Parliaments of other countries. In 
our opinion, it would have been neces- 
sary to refer to those rules if our Con- 
stitution had been silent on the point. 
As an express provision has been made 
in Clause (2) of Article 105 of the Con- 





the members of the Parliament for any- 
thing. said by them during the Session 
of Parliament, no help can be derived| 
from’ ‘the practice prevailing in other 
countries. 


.  § We have given the matter our 
consideration and are of the view that) 
the present suit is barred by the provi- 


` gions of Clause (2) of Article 105 of the 


Constitution. We, therefore, reject the 

plaint. 

= S. K. KAPUR, J.:— 6. I agree. 
HARDAYAL HARDY, J.:— % 

I agree. : 
S. N. ANDLEY, J.:— 8. I 
PRAKASH NARAIN, J.:— 9. 

I agree. 

Plaint rejected. 


| re, | 


$8 Delhi 


AIR 1971 DELHI 88 (V 58 C 13) 
H. R. are C. J. AND 
P. . KHANNA, J.: 

M/s. pan. Chemical and Pharma- 
ceutical Works and another, Appellants 
i pare Union of India and others, Respon- 

ents 

Letters Patent Appeal No. 50 of 
ge D/- 5-2-1970 against Judgment of 

V. R. Tatachari, J. in Writ Petn. No. 
EoD of 1963, D/- 28-5-1969. 

(A) Letters Patent (Delhi), Clause 10 
— New point — Point not raised before 
Single Judge, not allowed to be raised 
in Letters Patent Appeal. (Paras 8, 15) 

(B) Land Acquisition Act (1894), 
Section 6 — Acquisition at public ex- 


tioned by Go 
quisition is. at public expense. AIR 1965 
SC 427 and AIR 1966 SC 1408, Disting. 
(Para 8) 
; (C) Land Asaia Act 
Section 6 —— “Public purpose” — Acqui- 
sition for planned development of rapid- 
ly growing city of Delhi. 

Lands were being acquired for plan- 
ned a of growing city of Delhi. 
The p cquisition was to make 
plots a of land ie: for building resi- 
dential houses and for creating industrial 
areas at moderate cost. After comple- 
tion of process of acquisition, process of: 


disposal was to be undertaken allot- 
ting plots of land to individ and 
housing societies k in view inter- 


eeping 
ests of public. Such resettlement allow- 
ed the Government to have control over 
FRE te, present and. 


Held, that the acquisition was for 


public purpose. Allotment of certain 
piece of land to a so for the pur- 
pose of development and the construc- 


tion of houses for its members, i. e. fon 
the benefit of its few individual mem- 
bers could not be torn out of its context 
and had to be viewed in its larger 
arr ala as being a part of a larger 
scheme, which was meant to confer a 
benefit on the entire public at large. 
en if the benefit was enjoyed by a 
section of the community, it would not 
cease to be a public purpose. (Para 13) 
(D) Land Acquisition Act (1894), 
Section 6 —— Public purpose — It is for 
State Government to be satisfied whe 
ther purpose for which land is needed 
is public purpose. AIR 1963 sc. 151 and 
Civil Writ No. 42 of 1969, D/- 26-11-1969 
(Delhi) and Civil Writ No. 846 of 1968 
D/- 15-4- 1969 (Delhi), Relied on. 
(Para 13) 
Œ) Land Acquisition Act (1894), 
. Section 6 — Notification — Form ~ 
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future use of. 


ALE, 


Mention of Government's satisfaction l 
that land was needed for public pur- 


No statutory form has been ‘ 


eribed for a declaration to be de 


ose 
ted in an affidavit filed by the au- 
thority that the appropriate authority 
was fully satisfied that the land ag 
genuinely needed for the public purpose 
menti in the notification, the notifi- 
cation is not rendered invalid, becau 
there is no mention of the Governm 
satisfaction. AIR 1968 SC 615 Rel. 
(Para 14} 
(F) Constitution of India, Article |14 
= Acquisition of land — Land in oil 
pect of which layout plans and 
plans had been sanctioned (not d 
sanctioned) before date on ‘which pr 


ed 


is contiguous | to 
meee land excluded. AIR 1968 SC 1 


d Letters Patent Appeals Nos. D 
oad 143-D of 1965, DI 1-12-1969 i}, 
Rel. on. (Paras 16, 18) 


(G) Land Acquisition Act (18 )ı 
Section 6 — “Public purpose” — Acqui 
sition for purpose for which Delhi 
lopment Act was enacted, does not ot mean 
that it ceased to be ‘public i 
within meaning of Land Acquisition ion Act 

— Two enactments are separate 
independent. (Para | 9 
Cases Referred : ah aa ig oe 
(1969) Letters Patent Appeals N 

138-D and 143-D of 1965, Di 


1-12-1969 (Delhi), Municipal 
a eae Delhi v. Smt. Kamala 


Bhan 
1969) Civil Writ No. 42 of 1969, 
D/- 26-11-1969 (Delhi), Nagrik 
Pea Samiti v . Delhi Admin- 


istratio 

(1969) Civil Writ No. uss of 1968, 
D/- 15-4-1969 (Delhi), Uttar .Pra- 
desh Samaj Co-op. tous Build- 
ing Society Ltd. v. Union of India - 1g 

(1968) AIR 1968 SC 615 (V 55) = 
1968-2. SCR: 117, Ganga Bishnu 
Swaika v. Calcutta Pinjrapole 


Society 

(1968) AIR 1968 SC. 1188 (V 55) == 
1968-3 SCR 41, Udai Ram Sharma 
v. Union of India 

(1966) AIR 1966 SC 1408 (V 53) om 
1966-3 SCR 437, Girdharilal 
ae Sh v, State of 


Gujar 

(1965) AIR 19865 SC 427 (V 52) m. 
a 6 SCR 636, Shyam Behari 

. State of M. 'P. g 


14 


1971 


{1985} Misc. Petn. No. e of 1982, 
D/- 6-12-1965 (Bom), N N. Gama- 
dia v. State o tra 

(1964) AIR 1964 ‘sc 1230 (V 51) = 
1964-6 SCR 784, R. L. Arora v. 
State of U. P. D 

{1963) AIR 1963 SC 151 (V 50) = 
1963-2 SCR 774, wanti v. 
State of Punjab 9,. 13 

{1962) AIR 1962 SC 764 (V 49)= 
1962 Supp (2) SCR 149, R. L. 

Arora v. P of U. P. - 

Radhey Lal Aggarwal, Sr. P a 
with 5. Do aa for Appellants; S. 5. 
Chadha and B Misra, Sr. Advocate, 
with Gopal Nae and B. R. Sabharwal, 
for Respondent No. 6. 

P. N. KHANNA, J.:— This is an 
appeal under- clause 10 of the Letters 
Patent against the judgment dated May 
28, 1969 of Mr. at ce T. V.R. Tatachari, 
dismissing the a ts’ writ petition 
under Articles 226 and 227 of the Con- 


13 


Act in respect of certain lands situated 
village Kilokari, New Delhi. 


2s Briefly stated, the ee 

the said land measuring 
has and 12 biswas fields on 
386/2 and 387/2 situated in village Kilo- 
kari, New Delhi, for constructing resi- 
dential houses for themselves and the 
employees of the first appellant and its 
allied concerns. A notification ted 
November 28, 1958 under Section 4 of 
the Land Acquisition Act, herein called 
“the Act”, was published in Delhi Gazette 
dated December 11, 1958 to the effect 
that land including. the appellants’ land, 
be taken by the Govern- 


Delhi respondent No. 6, herein call 
Society”. On June 1, 1959, 
the appellants on learning about the 
said notification filed their objections. 


3. On July 19, 1961, the Deputy, 
Housing Co ner, Admin. 

istration, Informed the appellants by his 
letter of the said date that the notifica- 
tion covering their land had been can- 
celled, and that two other notifications 
dated 3rd June, 1961 under Section 4 of 
the Act had been simultaneously issued 
on the same date (published in the 
Gazette dated oe 6, 1961} covering the 
area including the appellants’ land, stat- 
ing that the land was “likely to be re- 
quired to be taken by Government at 


Administration giving information about 
the Government's scheme of “Large Scale 
Acquisition and Disposal of Land for 


~ ment 
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Urban Development in Delhi” was enclos- . 


- ed with the said letter. 


On August 3, 1961, the appellants 
filed their objections under Section 5-A 
of the Act. On October 27, 1961, a noti- 
peo under Section 6 of the Act was 
Paned declaring -that the appellants’ 

d along with some other lands were 
required to be taken by the Government 
at the public expense for a public pur- 

pose, namely, for the planned develop- 
of DelhL Jan 22, 1962, 
the appellants filed an ap ication be- 
fore the Land Acquisition Collector Delhi, 
that the notifications under Sections 4 


District Judge under Section 18 of the 
Act, after the Land Acquisition Collector 
had made his award. 


4. In the meanwhile, the appel- 
Iants, not knowing about the aforesaid 
notification dated November 28, 1958, 
had submitted on March 23, 1959 a lay- 
out plan for thelr land to the Municipal 
Corporation of Delhi, pended No. 5, 
herein called ‘the Corporation’ for its 
sanction. On May 26, 1959, the Corpo- 
ration had suggested certain es and 
then by its letter dated October 29, 1959, 
asked for correct documents of the ap- 
pellants’ ownership of their lands. On 
December 16, 1959 the appellants were 
informed by the Municipal Commissioner 
that sanction under Section 336 of the 
Delhi Municipal Corporation Act had 
been accorded to them to erect a house 
on Plot No. 866 without affecting, bow- 
ever, the rights of the Government or 
Delhi Development Authority 
other person. 

Society filed a suit in the court of the 
Sub-Judge, Delhi, for the issuance of a 
permanent injunction restraining the 
Corporation, oe two appellants and some 
others from building or raising any con- - 
struction over the land in question. A 
temporary injunction was by 
the Court. The Corporation thereupon, 
on revision, revoked the sanction given 
earlier for the building of the house in 
lot No. 66. On March 23, 1961, the 

i Society and the appellants 
entered into a settlement, and the suit 
was dismissed. Delhi Administration 
was not a party to the settlement, cer- 
tain negotiations took place between the 
Deputy Housing Commissioner, the ap- 
pellants and the Building Society and tt 
was ultimately agreed that the Building 
Society would offer four plots to the 
appellants subject to the usual terms and 
conditions applicable to such allotments. 


‘The arrangement was duly approved by 


the Chief Commissioner, Delhi. 

5. On August 16, 1963 the Deputy 
Housing Commissioner, Delhi Adminis- 
tration, wrote to the appellants that with 
reference to their representation regard- 


| 
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ing the partly built-up plot, the Delhi 
Administration Had no objection from 
the point of view of acquisition to the 
completion of the construction and that 
the Corporation was being informed of 
the same. The Corporation, on this, re- 
vived its earlier sanction to the erection 
of the house on the said plot No. 66. 
The appellants, however, on reconsidera- 
tion felt dissatisfied and filed the writ 
petition on November 6, 1963. 

6. The learned single Judge, be- 
fore whom the petition came up for 
hearing, while repelling the arguments 
of the appellants’ learned ‘counsel, held 
that it could not be said that the acqui- 
sition by the Chief Commissioner was a 
colourable exercise- of power or that the 
purpose of the acquisition was a private 
purpose. The planned development of 
Delhi was held to be a public purpose 
which was being sought to be achieved 
also through the agency of Co-operative 
Societies, like respondent No. 6. , He fur- 
ther held that this purpose did not cease 
to be a public purpose within the mean- 
ing of the Act merely because the Delhi 
Development Act had been enacted for 

i purpose. à 

The appellants grievance that they 
were not allowed to lead evidence before 
the Land Acquisition Collector was held 
to be an afterthought and without 
justification. The acquisition in the 
present case was held to be under the 
provisions of Land Acquisition Act and 
not under the provisions of Delhi Deve- 
lopment Act. References to Delhi Deve- 
lopment Act, therefore, were- not con- 
sidered relevant.. 

He also held that the Chief Com- 
missioner was empowered .by the Presi- 
dent to exercise the powers and dis- 
charge the functions of the Central Gov- 
ernment under the provisions: of the 
Act. He had the same powers as the 
Central Government. He was, therefore, 
the ‘authority competent to issue the im- 
pugned notifications.: Regarding the ap- 
pellants’ objection to the effect that the 
acquisition was discriminatory Inasmuch 
as the adjacent Jands belonging to Shri 
J. J. Singh, M. S. Chaturvedi and M. D. 
Chaturvedi were not acquired, the learn- 
ed single Judge held, that the same had 
to be exempted in accordance with a set 
policy under which the lands in respect 
of which the lay-out plans and service 
plans had been sanctioned by the Com- 
petent Authority prior to 13-11-59 or had 
been built upon were excluded from the 
purview of the said notifications and 
this did not involve any discrimination. 
Even the appellants got a concession in 
respect of the land, plot No. 66, which 
had been partially built upon. 

7 Mr. R. L. Aggarwal, the learn- 
ed counsel for the appellants, advanced 
almost similar arguments before us and 


contended that the notifications and | the 
proceedings in consequence thereof were 
a colourable exercise of the powers under 
Sections 4 and 6 of the Act. He submit- 
ted that although it was stated that ithe 
lands were required for a public pur- 
pose, the same were in reality being] ac- 
quired for the Building Society, respon- 
dent No. 6, who was to pay the whole 
amount of compensation. No public pur- 
pose was involved, according to |the 
learned counsel, when the land was! in- 
tended to be divided into smaller plots 
for the residence of a few individual 
members .of the Society itself. No public 
purpose would be served when the mem- 
bers of the Society were to be so given 
plots of land after the appellants were 
deprived of the same and which the ap- 
pellants had originally acquired for their 
own residence. The Government in fa 

was devising this scheme -for making 
more money by incorporating terms, in 
the respective lease deeds under which 
the lands would be given, on payment 
of premiums and lease money, which 
would be enhanced at the time of perio- 
dical revisions of. the terms of the said 
lease deeds. The learned counsel sub- 
mitted that in view of. these circumstan- 
ces it could not be said that the payment 
of compensation was to be made out of 
the public revenue or that the acquisi- © 
tion was made for a public purpose. 


. § The contentions of the learn- 
ed counsel that the payment of the com- 
pensation for the acquisition of the land 
in question was not to be made out of 
public revenue, but was to be made by 
the Building Society was not raised be- 
fore the learned single Judge. The same 
therefore, could not be allowed to be 
urged at this stage. We, however, find 
that the contention is otherwise entirel 
erroneous and without any substance. 


. The affidavit in reply sworn by Shri 


K. L. Rathe, Secretary, Local Self-Gov- 
ernment and Public Works Department, 
Delhi Administration states that the 
compensation for all lands acquired in 
Delhi -is being paid out of a fund called 
the “Revolving Ftmnd’”, which had been 
sanctioned by the Government of India. 
It was further stated that the land was 
being acquired at public expense. There 
is no counter-affidavit or anything else 
to show that this was not correct: in the 
present case. The reference by the learn- 
ed counsel to the two judgments of the 
Supreme Court in Shyam v. State 
of Madhya Pradesh, AIR 1965 SC 427 
and Girdhari Lal Amritlal Shodan 
v. State of Gujarat, AIR 1966 SC 
1408, where it was held that no 
declaration under Section 6 for acquisi- 
tion of land for a public purpose could 
be made unless elther the whole or part 
of the compensation for the property to 
be acquired comes out of public revenue 


1971 D. C. & P. Works v. Union of India (P. N. Khanna J.) [Prs. 8-10] Delhi 91 


or from funds controlled or managed by 
local authority, was, therefore, entirely 
irrelevant. 


9. The learned counsel then sub- 
mitted that this was a case in reality 
for the acquisition of land for the pur- 
pose of a company, viz. the. Building 
Society, respondent No. 6, and as the 
acquisition of land was for the construc- 
tion of houses for the individual mem- 
bers of the Building Society, it could 
not be said to be a public purpose. A 
few private individuals banded together, 
should not have the advantage of ac- 
quiring the land. The company for which 
the land could be acquired must be en- 
gaged or be intending to engage in some 

dustry or work which may be for a 
public purpose and also the Building or 
work for which the land was to be ac- 
quired, must sub-serve the public pur- 
pose of the industry or work in which 
the company was engaged. Merely be- 
cause the public would be able to visit 


constructed thereit. would not amount to 
public purpose. For these contentions, 
the learned counsel relied on the obser- 
vations of the Supreme Court in the two 
Arora cases, R. L. Arora v. State of Uttar 
Pradesh, AIR 1962 SC 764 and R. L 
Arora v. State of Uttar Pradesh, AIR 
1964 SC 1230. In the first 


provisions require is -that 
should be directly useful to the public 
and the agreement shall contain a term 
how public shall have right to use the 
work directly themselves.” In the second 
case, the Supreme Court was consider- 
ing the effect of Clause (aa) introduced 
in Section 40 (1) of the Act and observed: 
“We are, therefore, of opinion that 
Clause (aa) does not permit acquisition 
of land for construction of some build- 
ing or work for a company engaged or 


to be engaged in an industry or work,,. 
unless the. 


which is-for a public purpose 
building or work for which the land is 
acquired also sub-serves the public pur- 
pose of the industry or work in which 
the company is engaged.” .. The learned 
counsel contended that acquiring . land 
from the appellants and handing it over 
to the Building Society, which is a com- 
pany, therefore, cannot be protected as 
it would result in private enrichment 
and the public would not be gaining in 
any way. The acquisition, therefore, in 
the circumstances of the present case, 
was merely colourable exercise of the 
powers under the Act. . . 


10. The arguments of Mr. Aggar- 
wal lack merit as they completely ignore 
the over-all scheme of the Delhi Admin- 
istration, of which the 


question forms a small part. The pro- 


with such expansion. 


acquisition. in. Plan. 


cess of the acquisition was entirely dif- 
ferent from the process of disposal of 
the land; and was evolved as a part of 
a scheme of “Large Scale Acquisition, 
Development and Disposal 

Delhi” which was devised by the Admin- 
istration, in the peculiar circumstances 
which prevailed in Delhi. 


According to 
K. L. Rathe, the population of Delhi 
urban area has quadrupled itself in the 
last two decades and has been increasing 
at a phenomenal rate. The sudden and 
heavy influx of displaced persons from 


West Pakistan into the city and suburbs 


of Delhi after partition of the country, 
the expansion of industrial 
mercial activities: and the setting up of 
the foreign embassies and missions, all 
contributed to an unprecedented growth 
of population in Delhi and its suburbs. 
From 7 lakhs in 1941, the population 
increased to 23.5 lakhs in 1961. This 
rapid expansion was not accompanied 
by an adequate programme of housing. 
The “deficit in housing was of the order 
of about 66,000 dwelling units in 1951 
which rose to 1,04,000 dwelling wits in 
oe and to about 1,45,000 dwelling units 

-at present, without considering the 
ieee scale replacement needed in the 
case of structures which have outlived 
their lives or were in a deplorably 
obsolete and sub-standard conditions. In 
the absence of any control, ha 


| phazard 
growth of houses in different places took 


place and the services did not keep pace 
All the e aris- 
ing out of over-crowding, multiplying 
growing slums and lack of proper civic 
amenities manifested themselves in the 
social and economic life of Delhi. - The 
acute problem of land and housing, if 
not adequately and effectually aga 
threatened to aggravate the crisis. 

the one side, person whose main ae 
was making. business profits by desing 
in land, started acquiring available land. 
On the other hand, those citizens, who 


- wished to construct houses for bona fide 


residential needs were not able to get 
sites at reasonable prices. This caused 
widespread disappointment and frustra- 
tion. It became the duty of the Govern- 
ment to take up in hand the planned 
development of the town which became 
a vital necessity for the proper preserva- 
tion of civic life in the capital. The Gov- 
ernment, therefore took in hand a com- 
prehensive plan for regulating the growth 
of the city and providing accommodation 
for the erent of people who 
had to live and work in the city. Town 
planning was set up in the year 1955 
and interim General Plan was prepared 
in 1956 and then started work on the 
bigger project of preparing a Master 

The Government. decided that it 
was necessary to acquire 34,070 acres of 


of Land in. 


the affidavit of Shri 


and com-- 


` 


i 


. done. 


92 Delhi [Prs. 10-13] D. C. & P. Works v. Union of India (P. N. Khanna J.) A.LE 


land in and around the city and develop 
it properly. The necessary notification 
was, therefore, issued. The draft Mas- 
ter Plan giving the detailed rules and 
regulations in respect of the land use, 
and allied matters was published in: July 
1960, but the general pattern of develop- 
ment and the need for acquisition of 
large areas for such development had 
been decided upon by the Government 
before the said notification of 13th Nov- 
ember, 1959. In order to meet the re- 
quirements of the plan, another notifica- 
tion was issued for a further acquisition 
of about 16,000 acres in October, 1961. 
It was also considered that in order to 
exercise a better control over the d 
use, freehold tenure should be discour- 
aged. In order to prevent speculative 
dealings, therefore, land was to be leased 
out to the p subject to the 
conditions that the site would be built 
upon on an approved plan within two 
years and if the land and the buildings 
are sold a portion of the unearned in- 
crease in the value should be paid to 
Government. Normally, no resale 
would be allowed for the period of ten 
years, except in exceptional circumstan- 
ces. These conditions were devised in 
order to avoid private enrichment and 
speculative dealings in property and to 
ensure accommodation for the pone fide 
requirements of the citizens. 


11. Till now, the total area of 
land of which possession has been or is 
shortly likely to be taken up would be 
21,000 acres. Six residential and eight 
industrial schemes have been sanction- 
ed at an estimated cost of Rs. 11 lakhs 
and the work has been taken in- hand 
in these cases. Further schemes are 
under examination and detailed work 
in connection with the scheme is being 
The planned development scheme 
makes liberal provisions for roadways, 
open spaces in front of houses, parks, 
schools, play grounds, recreation centres, 
green dscapes, serra hospitals and 
other community facilities 

12. After the Diocess of acquisi- 
tion is complete the process of 
is undertaken. Under the scheme of 
“Large Scale Acquisition, P ae 
and Disposal of Land in Delhi”, 
acquired land is allotted to individuals 
and co-operative societies on lease-hold 


ed upon in 

interests of the public at large. 
settlement of the land enables the Gov- 
ernment to exercise control not only on 
the immediate and present use of the 
land, but also secures its future use in 
accordance with the land use prescribed 
in the Master Plan. The ‘Planned Deve- 
lopment of Delhi’, which is thus essen- 
tial in the interests of public cannot be 


memitran ans 


ensured, if any developed land is left in 
the hands of private individuals. It is 
not the case of acquiring land from one 
person and transferring it to another. 
The land has to be piven to individuals 
or societies in accordance with the plan. 
The resettlement of land on prescribed 
terms and conditions by Delhi Admin- 
istration, is wholly a separate branch of 
its activities, the considerations govern- 
ing which are several and varied, based 
on a well thought out and evolved scheme 
for the nee seia en of the city. 
This e, according to the affidavit, 
is being worked out and has to be car- 
ried out the Go 
profit 


for earning profits for the Government. 


13. It will, thus, be observed that 
it is not a case of acquiring land for a 
company or individuals. The acquisition 
has been made in the present case as a 
part of a general scheme for the plan- 
ned dedo ment of Delhi which, as is 
shown above, is essential for the main- 
tenance and preservation of the welfare 
of the public at large. This public bene- 
fit cannot be conferred by one stroke 
on the entire community as a unit. It 
has to be conferred on individual mem- 
bers or sections of the public. The allot- 
ment of a certain piece of land to a 
society for the purpose of developmen 
and the construction of houses for its 
members i.. e. for the benefit of Its few 
individual members cannot be torn out 
of its context and has to be viewed in ifs 
larger perspective, as being a part of 

er scheme, which is meant to confer 

enefit on the entire public at larg 
Even if the benefit is enjoyed by a sec- 
tion of the community, it would noft 
cease to be a public purpose. 


The definition of the expression 
‘public purpose’ as piven in Section 2 
(£ of the Act, is an inclusive definition 
and not compendious one. The Supreme 
Court in the case of Somawanti v. State 
of Punjab, AIR 1963 SC 151, considered 
the implication of this expression. Broad- 
ly speaking, the expression ‘public pur- 
pose’ in their Lordships’ view, includes a 
purpose in which the general interest of 
the community as opposed to the parti- 
cular interest of the individuals is direct- 
ly concerned. On page 164 of the re- 
port, it has been observed that the ex- 
pression public purpose has been used in 
the Act in its generic sense of including 
any purpose In which even a fraction of 
a community may be Interested or by 
which it may be benefited. 
of planned development of Delhi, 
therefore, clearly a public purpose with- 
in the meaning of the Act. ae learned 
counsel for the appellants also cited an 
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unreported judgment of the Bombay 
High Court in N. N. Gamadia v. State of 
Maharashtra, Misc.- Petn. No. 217 of 
1962 (Bom) decided by Modi, J., on 6-12- 
1965. All the cases relied upon by. the 


the learned counsel for the appellants,’ 
Bombay 


including the said unreported 

case, are cases where the acquisition of 
land was made for the purpose of a com- 
pany. In the Bombay case, the acqui- 
sition which was sought to be made for 
a house building Society, was not P 
of a general scheme for the planned 
development of the town, which would 
be for the benefit of the community at 


planned development of the city was not 
considered at all in these cases. The 
authorities cited by the learned counsel 
for the appellant, therefore, lend no 
assistance to decide the present case. 


It may also be mentioned here that 
unless there is a colourable exercise of 
power, which as discussed above, is not 
the case in the present case it is for the 
State Government, as was observed by 
the Supreme Court in the said Soma- 
wanti’s case, AIR 1963 SC 151 to be 
satisfied about, whether the purpose for 

hich land is "needed is a public pur- 
pose or not. The above view was also 
expressed in the judgment of a Division 
Bench of this Court consisting of Mr. 


Delhi Administration, Civil Writ No. 42 
of ee D/- 26-11- 1969 (Delhi) and of 


was, and Mr. Justice T. V.R. Tatachari 
in Uttar Pradesh Samaj Co-op. House 
Building Society Ltd. v. Union of India, 
Civil Writ No. 846 of 1968, D/- 15-4-1969 
(Delhi). 

14. The learned counsel for the 
appellant next contended that the noti- 
fication is invalid as according to Sec- 
tion 6 of the Act the declaration can be 
made only “when the appropriate Gov- 
ernment is satisfied that any particular 
land is needed for a public purpose.” 

e notification in the present case reads: 
“Whereas it appears to the Chief Com- 
ioner, Delhi, that land is required 
taken by the Government 

t ST expense for a public pur- 
EE ” According to the learn- 

ed Ea ooa the satisfaction of the appro- 
priate Government was not mentioned 
in the notification. Unless, therefore, the 
Government was stated to be satisfied, 
the notification could not be held to be 


“Government and Public Works 


Department, Delhi Administration, it has 
been specifically stated that SALTE Care- 


ful consideration of the report and facts 
and circumstances of the case, the ap- 
propriate Government was fully satis- 
fied that the land was genuinely needed 
for the public purpose mentioned in the 
notification and it was, therefore, thaf 
the declaration under Section 6 was is- 
sued.” In view of this, the objection of 
the learned counsel has no basis. No 
statutory form has been prescribed for 
a declaration to be made under Section 

of the Act. As was observed - by th 
Supreme Court in Ganga Bishnu Swaika 
v. Calcutta Pinjrapole Society, AIR 1968 
SC 615, the mere fact that the notifica- 
tion issued under Section. 6 does nof 
show the Government’s satisfaction as- 
suming that the words “it appears” used 
in the notification do not mean satisfac- 
tion, could not render the notification 
invalid or not in conformity with sec- 
tion 6. The contention of the learned 
counsel, therefore is without any merit. 


15. Mr. Aggarwal, learned coun- 
sel for the appellant, then contended 
that under Section 5-A of the Act the 
Collector should have given opportunity 
to the appellants to adduce evidence to 
substantiate their objections. ‘This 
pect of the matter was dealt with by 
the learned single Judge before who 
the case was argued in the first instance 
Shri Rathe in his affidavit has stated on 
oath that no prayer was made at any 
time before the- Land Acquisition Col- 
lector for being allowed to ee evidence. 
ah the learned single Judge has observed, 

the petitioners do not. appear to have 
taken any step at any stage for- produc- 


' ing any evden The grievance of the 


appellant merely an afterthought. 
This contention of the learned counsel, 
therefore, is without any basis. : 


16. The learned counsel, then 
submitted that the acquisition in ques- 
tion is discriminatory inasmuch as the 
lands belonging to Shri J. J: Singh, Shri 
Khanna, Shri M. S. Chaturvedi and Shri 
M. D. Chaturvedi, have not been acquir- 
ed even though they are continuous to 
the appellants’ land. We, however, find 
from the affidavit of Shri Rathe that ac- 
cording to the policy of the Government 
land in. respect of which layout plans 
and service plans had been approved, by 
the competent authority before 13-11- 
1959, the date on which the preliminary. 
notification in respect of 34,070 acres ge 
land was issued, were excluded from the 
purview of the ‘notification. Such policy 
was approved by the Supreme Court in 
Udai Ram Sharma v. Union of India, ek 
1968 SC 1138. There was a policy be- 
hind the exclusion. In his affidavit, Shri 
Rathe stated that in the case of the 
appellants, the lay-out plans and service 
plans had not been approved before that 
date. The said lands, therefore, could 
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not be left out of the impugned notifica- 
tions. The Land of Shri J. J. Singh, had 
been constructed upon before 13-11-59 
and was, therefore, not included in the 
notification. Similar was the case with 
the land of Shri Khanna, who also con- 
structed a building before the said date. 
Same was the position with respect to 
the lands of Shri M. S. Chaturvedi and 
WL D. Chaturvedi. In fact, it was point- 
ed out by Shri Rathe in his affidavit: that 
the lands on plot No. 66 belonging to 
the appellants, which was claimed to 
have been built upon partially was also 
excluded from the purview of the said 
notifications. .The objection of the learn- 
ed counsel, therefore, was not well 
founded. 


17. The learned counsel then 
submitted that the lay-out plans in this 


case should be deemed to have been 


sanctioned before 13-11-1959 in view of 
Sections 312 and 313 of the Delhi Munici- 
pal Corporation Act. The lay-out plans 
were also submitted by the - appellants 
to the Corporation on March 23, 1959. 
Under the direction of the Corporation 
revised plan was submitted on Novem- 
ber 8, 1959. Service plans were sub- 
mitted on November 8, 1959. The Cor- 
poration did not accord its sanction to 
the said plans within 60 days as requir- 
ed by Section 313 nor.did it intimate 
that the sanction had been refused. The 
said lay-out plans according . to the 
learned counsel were, therefore, deemed 
to have been sanctioned according to 
that section, as the restrictions upon 
utilisation of land imposed by the said 
section could not be enforced by the 
Corporation by reason of the | inaction 
of its Standing Committee within the 
prescribed period.. The requirement of 
the Government policy was, therefore, 


fully complied with and the case of the. 


appellant was “at par” with the cases 
of Shri J. J. Singh, Khanna,’ M. -D. 
Chaturvedi and M. S. Chaturvedi, urges 
the learned counsel. 


18. The advantages of the ex- 
ception mentioned in the notification in- 
corporating the Government’s policy 
would have been available’ to the appel- 
lants, if not only the lay-out plans, but 
also the service plans had been sanction- 
ed before 13-11-1959. Further, the san- 
ction, required . by the 
policy, was not intended to be a “deemed” 
sanction. It contemplated a positive 
overt act of granting sanction. 


In the words of Mr. Justice Andley, 
who spoke for the Bench of this Court 
consisting: of Mr. Justice Hardy and 
himself, in Municipal Corpn. of Delhi 
H Smt. Kamla Bhandari, Letters Patent 

Appeal Nos. 138-D.and 143-D of 1965, 
D/. 1-12-1969 (Delhi). “This exception 
contemplates a positive overt act of san- 


` the restriction upon utilisation 


Government - 


ALR 
ction and, our view, a lay-out plan 
which aa have been “considered as 


passed” would not be covered.. a 
O e 
land imposed by Section 313 of the Cor- 
poration Act cannot be enforced by the 
Corporation. authorities by reason of 
the inaction of its Standing Committee 
within the period specified in sub-sec- 
tion (3) and sub-section (5) of Section 
313 of the Corporation Act, it would not 
follow that the Chief Commissioner, act- 
ing in exercise of powers under the Land 
Acquisition Act, could not decide that 
exception (c) would apply only to such 
lands in respect of which there are posi- 
tive overt acts of sanction by the compe- 
tent authorities before the specified 
date.” It is, thus;' manifest that in this 
case, the mere inaction of the Standing 
Committee of the Corporation to sanc- 
tion or disallow the lay-out plans did 
not help the appellants, and the service 
plans had not even been submitted be 
fore the prescribed date. This would 
therefore, not be a case where accord- 
ing to the policy of the Administration, 
the nea plan and service: plan had 
not been passed before 13-11-1959. The 
appellants, therefore, were not entitled 


-to the benefits, which, as a, matter of 


policy of the Administration, were given 
to those whose lay-out plans and sger- 
vice plans had been sanctioned _ before 
13-11-59. There was, thus, no - 


_ nation as was contended by the leatned 


counsel for the appellants. 


19. Mr. Aggarwal - then: contended 
that the Delhi Development Act, 1957 


“was an enactment which was passed to 


provide for the development of Delhi 
according to plan and for matters ancil- 
lary thereto. The acquisition although 
stated to have been made under the 
Land Acquisition Act was in fact made 
under the Delhi Development Act. - The 


- provisions of the Land Acquisition Act 


merely provided the procedure by which 
the land could be acquired under Sec- 
tion 15 of the Delhi Development Act, 
1957. It.is not necessary to examine this 
argument and its effect any further, as 
the acquisition in ne present case, as 
contended by Shri S. S. Chadha, learn- 
ed counsel for the Union of India, was 
not under the Development Act, but 
under the Land Acquisition Act. 


As was held by. the learned single 
Judge, the mere fact that it is also the 
purpose for which the .Delhi Develop- 
ment Act was enacted, does not mean 
that it ceased to be a public purpose 
within the meaning of Land Acquisition 
Act. The two enactments are separate 
and independent. In the present case, 
the acquisition being not under the Delhi 
Development Act, the argument - fe p 
learned counsel for -the na 
relevance. 
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20. In the result, this appeal 
fails and is dismissed with. costs. Coun- 


sel’s fee Rs. 300/-. l 
. Appeal dismissed. 


AIR 1971 DELHI 95 (V 58 C 14) 
OM PARKASH, J. ‘ i 
Sewa Ram, Petitioner v. State, Res- 
pondent. - = -> 
Criminal Revn. No. 18 of 1968, D/- 
31-7-1970. i nr 
(A) Prevention of Food Adulteration 
Rules, 1955, Rule 7 (3) — Public Analyst 
who submits. his report in Form M need 
not state in report that he had compared 
ihe seals on the container with the speci- 
men impression. _ _ (Para 11) 
(B) Prevention of Food Adulteration 
Act (1954), Section 13 (2) — Right under 
— Sample bottle with Food Inspector 
sent to Director at the request of. accus- 
ed — Bottle smashed during transit — 
Accused asked to produce sample bottle 
in his possession for being sent to Direc- 
tor — Accused not producing sample 
bottle and denying that any sample 
bottle was given ‘to him — Held, that 
the accused could not maintain that he 
was deprived of his right under Section. 
(Para 12) 
(C) Prevention of Food Adulteration 
Act (1954), Section . 16, Proviso — 
Sentence -— Cashew nuts purchased 
from accused found to be insect-infested 
and adulterated within Section 2 (i): (f) 
— Proviso is not applicable — Minimum 
sentence provided by Section has to be 
imposed. Ta (Para 14) 
R. P. Kathuria, for Petitioner; 
Y. Dayal, -for Respondent. 


ORDER :— This revision petition is 
directed against an order of the learn-. 


ed Additional Sessions Judge, Delhi, 
affirming on appeal, the conviction of 
the petitioner, under Section 16 read 
with Section 7 of the Prevention of Food 
Adulteration Act (hereinafter referred 
to as the Act). 

2e On October 10, 1966, Food 
Inspector Nand Kishore, P.W. 1 had 
purchased 600 grams of cashew nuts, on 
payment of 60 paise, from the shop of 
the petitioner located in Main Market, 
Moti Nagar, Delhi, for the purpose: of 
analysis, after giving notice Ex. P.B, to 
the petitioner. The cashew nuts, pur- 
chased, were divided into three parts 
and each part was sealed in. a dry and 
clean bottle. One of the sample bottles 
was sent to the Public Analyst for ana- 
lysis. The report of the Public Analyst 
was that the sample sent was insect-in- 
fested and. that the infestation was 100%: 
In the opinion of the Public Analyst, 
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the sample sent was adulterated and was 
unfit for human consumption. The re- 
port of the Public Analyst is Ex. P. E. 
Thereupon, complaint Ex. P. G., under 
Sections 7/16 of the Act, was filed by 


Shri Ved Prakash, -P. W. 2, who was 


duly authorised to do so, by a resolution 
of the Delhi Municipal Corporation ft 


. was alleged, in the complaint, that the 


petitioner had stored cashew nuts for 
sale which were found  insect-infested 
and adulterated. | 

3. The petitioner denied the al- 


‘ legations made against bim. He denied 


that he had sold cashew nuts to Food 
Inspector Nand Kishore, P. W. 1. He 
further denied that the cashew nuts in 
his shop were insect-infested. He also 


. denied that any bottle containing sample 


of cashew nuts had been given to him. 
petitioner also denied that the 
notice Ex. P. B. or the memo of sale 
of cashew nuts Ex. P. C. bore his signa- 
ture. f 
4. At the trial, the prosecution 
produced Food Inspector Nand Kishore, 
P. W. 1, Shri Ved Prakash, P. W. 2, 
Shri Madan Lal Gulati, P. W. 3 and 
Food, Inspector Sukh Mahinder Singh, 
P. W. 4. Shri Ved Prakash proved the 
complaint . Ex. P. G. Food Inspectors 
Nand Kishore, P. W. 1 and Sukh Mahin- 
der Singh P. W. 4, supported the prose- 
cution’ story. Shri Madan Lal Gulati, 
P. W.- 3, an independent witness, also 


' supported the prosecution story. He also 


proved the writing ‘A’ to ‘A’ on the 
back of Ex. P. C. This writing was to 
the effect that Food Inspector Nand 
Kishore, P. W. 1, had purchased 600 
grams of cashew nuts from the peti- 
tioner against payment of 60 paise and - 
that the cashew nuts were divided into 
three parts and were put in three clean 
bottles. The petitioner produced one 
witness, Nibal Singh, D. W. 1, a clerk 
in the Delhi Municipal Corporation Co- 
operative Store. This witness had brought 
the register of membership of the Co- 
operative Store. The name of Food In- 


-spector Nand Kishore, P. W. 1, was re- 


corded in the register as a member of 
the Cooperative Store. On an applica-: 
tion, made by the petitioner, the sealed 
bottle containing ‘=the second part of 
cashew nuts, in possession of Food In- 
spector Nand Kishore, P. W. 1, was sent 
to the Director, Central Food Labora- 
tory, Calcutta, for test. The report of 
the Director was that the sample bottle 
had been completely- smashed and broken 
and that the sample was decom 
and fungus-infested, and unfit for analy- 
gis : 


5. The learned Magistrate held 
that.the prosecution had established that . 
Food Inspector Nand Kishore, P.W. 1, 


had purchased cashew nuts from the 


shop of. the petitioner and that the 
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cashew nuts were found to be insect- 
Infested and hence adulterated. The 
petitioner was convicted under Sections 
7/16 of the Act and was sentenced to 
undergo rigorous imprisoment for one 
d a ae Mt ieciaietire 2,000. 

6. The petitioner went up in ap- 

. The appeal was heard by the 

ed Additional Sessions Judge. The 
counsel for the petitioner had not chal- 
lenged the conviction before the learned 
Additional Sessions Judge. He had only 
made a request for reduction in sentence. 
The learned Additional Sessions Judge 
scrutinised the prosecution evidence and 
came to the conclusion that the peti- 
' tioner had stored for sale insect-infested 

cashew nuts and that his conviction 
under Sections 7/16 of the Act- was 
fustified. The learned Additional Ses- 
sions J udge while Paucar: the con- 
viction reduced the sentence to six 
months’ rigorous imprisonment and to a 
fine of Rs. 1,000. 

7. The petitioner has come up in 
revision. 

8. The first contention, raised by 
the learned counsel for the petitioner, 
was that Food Inspector Nand Kishore, 
P. W. 1, had failed to comply with the 
mandatory provisions of Section 10 (7) 
of the Act and that the trial and con- 
viction of the petitioner had been vitiat- 
ed. Section 10 (7) of the Act reads:-— 

“(7). Where the Food Inspector takes 
any action under Clause (a) of sub-s. (1), 
sub-section (2), sub-sec. (4), or -8€C- 
tion (6) he shall, call one or more per- 
gons to be present at the time when such 
action is taken and take his or thelr 
signatures.” 

- The contention of the learned counsel 
for the petitioner was that no indepen- 
dent witness was present at the time 
when Food Inspector Nand Kishore, 
P. W. 1, had purchased cashew nue 
from the petitioner. The contention is 
without any substance. Shri Madan Lal 
Gulati, P. W. 3, who was an independent 


Inspecto 
Kishore, P. W. 1, had paid the price of 
cashew nuts in his presence. He had 
further stated that the cashew nuts were 


was put into a bottle. 
witness, the bottles were sealed in 
presence. A suggestion was put to the 
witness, in cross-examination, that nel- 
ther cashew nuts were taken nor the 
I in his presence. The 


ha 
the endorsement marked ‘A’ to ‘A’ on 
the reverse of Ex. P. C. The endorse- 
ment reads as under-— 
“Today at about 11-30 A. M., Shri 
Nand Kishore F. I. M. C. D. purchased 
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Shop ‘No. Main Market, - 
Delhi, for 0 60 P. (sixty a ie be 

material was 
sare and dry bottles» “cemilary h. 
Bottles were sealed in my presence. 
copy of notice and one sealed bottle and 
0.60 P. in cash were given o the shop- 
keeper in my preserie. 

Sd/- M. Gulati. 


The evidence of Shri Madan Lal Gulati 
P. W. 3, and the endorsement ‘A’ to ‘A’ 
on Ex. P. C. clearly establish chat he 
was present at the time of the purchase 


Singh, 
P. W. 4 was also present at the time of 
purchase. It follows that the provisions 
of Section 10 (7) of the Act were fully 
Ponen with. 

9. The next contention, - of the 
learned: counsel for the petitioner, was 
that the provisions of Rules 7 and 18 
of the Prevention of Food Adulteration 
Rules were not complied with and that 
the conviction of the petitioner was ren- 
dered bad because of non-compliance. 
Rule 7 runs as under:— 

“7. Duties of public analyst. (1) on 
receipt of a package containing a sample 
analysis from a Food Inspector or 
any other person the public analyst or 
any Officer authorised by him. shall com- 
pare the seals on the container and the 


received separately and shall note the 
condition. of the seals thereon. 

(2) The public analyst shall cause to 
be analysed such samples of articles of 


‘food as may be sent to him by a food 


alae or by any other person under 


a After the analysis has been com- 
pleted he shall forthwith supply to the 


ATA concerned a report in Form ITI 


of the result of such analysis.” 

Rule 18 reads as under:— 

“18. Memorandum and ` EE E of 
seal to be sent separately:— 

A copy of the e EE and a 
specimen impression of the seal used to 
seal the packet shall be sent to the 
public analyst separately by’ registered 
ered to him or to any per- 


10. The memo Ex. P. D., which 
Is addressed to the Public Analyst, states 
that a copy of the memo. and a speci- 
men impression of the seal used to seal 
the sample were being sent by hand. 
Food Inspector Nand Kishore, P. W. 1, 
who had personally delivered the sam- 
ple for analysis and the impression of 
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the seal used at the office of the Puc 
Analyst, had proved the memo Ex. P. D 

It is clear that the provisions of Rule 18 
aforesaid were complied with. 


non-compliance with 


1L. Regarding 
the provisions of Rule 7 aforesaid, the 


contention of the learned counsel for the 
petitioner was that the report Ex. P. E. 
of the Public Analyst did not state that 
the seals on the sample bottle and the 
outer SA were compared with the 

received separately- 
Now, sub rile (3) of Rule 7 provides that 
the Public Analyst is to submit the re- 
port in Form UL That Form -o nof 
quire that the Public Analyst sho 
state in the report that he had compared 
e seals on the container with the 
en impression. It.was, therefore, 
ot ren lig on the Public Analyst to 
te in Ex. P. E. that he had compared 







12. Another contention, urged by 
the learned counsel for the petitioner, 
was that the petitioner had been depri- 
ved, on account of the fault of the pro- 
secution, of his statutory right, confer- 
red by Section 13 (2) of the Act, to gef 
the sample tested the. Director of the 
Central Food Laboratory and that the 
conviction of the petitioner was bad on 
this account. The contention has no sub- 
stance. As already stated, the petitioner 
had made an application that the sam- 
ple bottle, in on of the Food In- 

r, may be sent to the Director, 
ntral Food Laboratory, Calcutta. The 
learned Magistrate ordered the Food 
ae to produce the sample bottle 


eals on the sample bottle 
were found to be Intact. The 


that the sample bottle was completely 
smashed during transit: The Director 
had reported that as the sample bottle 
had been smashed, the sample was un- 
fit for analysis. The Director had ask- 
ed that the third counter-part of the 

sample might be sent for analysis and 
report. The learned Magistrate had put 
to the petitioner that the sample bottle 
which had been sent to the Director, 
Central Food Laboratory, Calcutta, had 
been broken ‘during transit and that the 


to the ‘Director. The petitioner denied 
t any sample bottle was given to him. 
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The matter rested there. In face of the 
aforesaid facts, it is futile to maintain 
that the petitioner was deprived of his 
right under Section 13 (2) of the Act 
for any fault of the prosecution. 


13. Lastly, the learned counsel 
for the petitioner urged that the sen- 
tence, even as reduced by the learned 
Additional Sessions Judge, was harsh and 
severe and should be reduced further. 
The learned counsel pointed out thaf 
the petitloner was a 

` purchased 


nection, to the statement of Food Inspec- 
tor Sukh Mahinder Singh, P. W. 4, that 
he did not see any insect in the cashew 
nuts. The learned counsel for the State 
contended that ‘the sentence imposed by- 
the learned Additional 


awarded for the offence committed by 
the petitioner, as the case Is governed by 
sub-section (1) of Section 16 of the Act 
and not by the proviso to that sub-sec- 
tion and that the sentence cannot be 

y reduced further. The contention 
of the learned counsel-for the State ap- 


pears to be correct. relevant por- 
tion of Section 16 of the Act reads:—» 
“(1) If any 


(a) sana Himeclf or by any 
other person on his behalf e BA into 
India or manufactures for sale, or stores, 


utes 
(i) which is 


bited by the Food (Health) akore in 
the interest of public health e»... xx. 
xx. . XX. XX. XX. 


EE == xx. xx. xx. 

he shall, In addition to the penalty fo 
which he may be Hable under the provi- 
sions of Section 6, be punishable with 
imprisonment for a term which shall nof 
be less than six months but which may 
extend and with a 

Tess than one thou- 


(i) if the offence is under sub-sec- 
fion (i) of Clause (a) and is with respect 
to article of food which is adulterated 
under Sap (1) of clause (i) of Sec- 
Hon 2 or. misbranded under sub-cl, (k) 
of clause (ix) of that section} or 


(iI) if the offence Is under sub-clause 
(i) of Clause (a), the court may for any 
adequate and special reasons to be men- 
tioned in the Judgment impose a sentence 
of imprisonment for a term of less than 
six months or of fine of less than one 
thousand rupees or of both imprisonment 
for a term of less than six months and 


fine of leas than one thousand rupees.” 
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14. It is clear that subject to the 
proviso, the minimum sentence for of- 
fences of adulteration and misbranding, 
under the Act, is six months’ imprison- 
ment and a fine of Rs. 1,000/-. Under 
the proviso to sub-section (1), for ade- 
quate and special reasons, lesser sentence 
can be imposed. The proviso comes into 
operation only if the offence is under 
sub-section (i) of clause (a) and is with 
respect to article of food which is .adul- 
' terated under sub-clause (1) of Clause (i) 
of Section 2 or misbranded under sub- 
clause (k) of Clause (ix) of that section 
or if the offence is under sub-section (ii) 
of Clause (a). In the present case, the 






, therefore not applicable to the pre- 
sent case and the sentence, as reduced 
by the learned Additional Sessions Judge, 
cannot be reduced further. 

15. The result is that the revision 
petition, in which no other point was 
urged, fails and is dismissed. 

16. The petitioner was granted 
bail by this Court. In case the petitioner 
is on bail, his bail bond is cancelled. He 
should surrender himself to the autho- 
rities for undergoing the remaining sen- 


tence. 
Revision dismissed. 


AIR 1971 DELHI 98 (V 58 C 15) 


HARDAYAL HARDY AND V. S. 
DESHPANDE, JJ. 


Batoo Mal, Appellant v. Rameshwar 
Nath and others, Respondents. 


S. A. O. No. 45 of 1969, D/-6-5-1970. 


(A) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), S. 14 — Pro- 
visions: of S. 106, T. P. Act regarding 
notice are not superseded — Notice ter- 
minating contract is necessary before 
filing ejectment application. Case law 
reviewed. (Para 14) 


(B) Transfer of Property Act (1882), 
S. 106 — Waiver of notice. 


Waiver is of a right. Such a right 
may be based either on a contract or a 
statute. The terms of a contract are sub- 
ject purely to the agreement between the 
parties. Courts are, therefore inclined 
to uphold reasonable arrangements for 
the relaxation of contractual terms be- 
tween the parties. The waiver of a con- 
tractual right is, therefore, close to 
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A. I. R- 


acquiescence by conduct. Therefore, if 
an agreement of lease contains a term as 
to how the lease is to be terminated then 
the parties can vary this term and the 
tenant can abandon his right to a notice 
altogether if he wishes to do so. 


The tenant has no inherent right that 
his tenancy should be terminated by a 
notice. Such a right may be given to 
him by his contract with the landlord. 
In the absence of a contract or usage, 
Section 106 of the T. P. Act requires 
that a tenancy should be terminated by 
a notice. This provision is for the bene- 
fit of both the landlord and the tenant. 


(Paras 15, 17) 
(C) Transfer of Property Act (1882), 
S. 106 — Plea of non-compliance with 


S. 106 not raised by tenant before Rent 
Controller cannot be raised in appeal. 


Ordinarily a landlord suing or ap- 
plying for the eviction of a tenant must 
plead that the contractual tenancy has 
been terminated. If the tenant does not 
take the plea that the suit or the ap- 
plication is untenable due to the non- 
termination of the contractual tenancy 
then he would be either deemed to have 
admitted the allegation of the landlord 
by non-traverse or to have waived the 
benefit of the protection of Section 106 
of T. P. Act. If, however, the landlord 
fails to plead the termination of the con- 
tractual tenancy, his petition for eviction 
of the tenant would not be liable to be 
rejected for want of a cause of action, 
for some other facts such as wrongful 
acts of the tenant also constitute a cause 
of action for eviction and a part of the 
eause of action would still be disclosed. 

(Para 20) 


Compliance with Section 106, T. P 
Act is not a jurisdictional condition nor 
does the inherent jurisdiction of a Court 
or the Rent Controller depend on the 
satisfaction of this condition. Therefore 
the failure of the tenant to raise the ob- 
jection regarding the non-compliance with 
Section 106 of the T. P. Act at an early 
stage of the litigation would amount to 
a waiver of the plea by him. It would 
depend upon the facts and circumstances 
of each case when the conduct of the 
tenant would amount to such a waiver. 
The greater the delay on the part of the 
tenant in raising such a plea the greater 
the probability ofhis conduct amounting 
to waiver. The failure of the tenant to 
raise such a plea before the Controller 
would amount to a waiver of such a 
plea and, therefore the plea cannot be 
raised for the first time in the first ap- 
peal much less in the second appeal. Case 
Law Ref. (Para 21) 


Where the landlord had alleged in 
plaint that no notice was required and 
the tenant did not controvert the plead- 
ings but gave evasive reply, the tenant 
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cannot subsequently raise the defence of 
non-compliance with S. 106, T. P. Act. 
(Para 25) 
(D) Civil P. C. (1908), O. 6, R. 17 — 
Allowing or refusing amendment — Dis- 
cretion of court — Normally no inter- 
ference. 


~. Normally it is in the discretion of 
the Tribunal to which the application for 
amendment is made to allow or reject 
the same. High Court will not interfere 
with the discretion unless it was exercis- 
ed illegally or inequitably. 
Discretion in refusing amendment 
was rightly exercised. (Paras 24, 25) 
Houses and Rents — Delhi Rent 
Control Act (59 of 1958), S. 39(2) — Plea 
of non-compliance with S. 106, T. P. Act, 
when landlord has pleaded notice — 
Mixed question of law and fact. 


The plea that the petition for evic- 
tion was not maintainable for want of 
notice, is a mixed question of fact and 
law: where the landlord had actually 
Piven the notice to the tenant. Such a 
mixed question of fact and law cannot 
be allowed to be raised for the first time 
in second appeal, particularly because the 
appeal under Section 39(2) of the Delhi 
Rent Control Act, 1958 is restricted only 
to a substantial question of law. 

(Para 26) 

(F) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), S. 14(1) proviso 
(h) — Tenant getting vacant possession 
of his own premises — Relevant time. 


In order to entitle the landlord to the 
benellt of CL (h) of the proviso to Sec- 
tion 14(1) the vacant possession of a resi- 
dence acquired or built by a tenant or 
allotted to him may be any time after 
the creation of the tenancy regardless of 
whether the tenant is in possession of 
the same at the time of institution of 
proceedings for his eviction by the land- 
lord. Itmay be that inan exceptional case 
if the landlord files the eviction petition 
too long after the tenant obtains vacant 
possession of a residence for himself then 
the tenant may defend the eviction peti- 
tion on the ground that he had in the 
meanwhile let out his own residence to 
some other person as he was not bound 
to keep it vacant waiting for the land- 
lord to file an eviction petition. 

(Para 32) 
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DESHPANDE, J.: This is a second 
appeal under Section 39(2) of Delhi Rent 
Control Act, 1958, by the tenant whose 
eviction has been ordered both by the 
‘Controller and the Rent Control Tribunal 
under provisos (e) and (h) to Section 14 
(1) of the said Act, i.e. because the land- 

ord requires the premises bona fide for 
his own residence and because the ten- 
ant has acquired possession of separate 
rae for himself. 


Originally the tenant-appellant 
E the dedalan of the tribunal on 
various grounds, namely, that the res- 
pondent-landlord was not proved to be 
the sole owner of the premises, that the 
respondent-landlord has not been able 
to prove that he requires the premises 
bona fide for his own residence, that the 
landlord had not terminated the con- 
tractual tenancy a notice phe under 
Section 106 of E the Transfer of Property 
Act, 1882 and, therefore, he could not 
maintain a petition for eviction under 
Section 14 of the Delhi Rent Control Sra 
1958 and lastly that the proviso (h) to 
Section 14(1) of the said Act had not been 
satisfied inasmuch as the tenant did not 
continue in vacant of a sepa- 
rate residence till the date on which the 
petition for eviction was instituted by 
the landlord which petition could ner 
therefore, be maintained. 


3. The respondent-lIandlord mi 
that the plea regarding alleged non-com- 
pliance with Section 106 of the Transfer 
of Property Act. by the landlord could 
not be taken by the tenant for the first 
time in second appeal inasmuch as he 
wae deen to base na 1b be LG 
failure to raise it before the Controller. 
He tried to raise it before the Tribunal 
by way of an amendment of his written 
statement but the Tribunal rightly re- 
fected the application for amendment. 


4, The a ppeal came up for hear- 
ing before Hardy. J. He held that the 
first two grounds of attack by the ap- 
pellant-tenant did not involve any sub- 
stantial u of law but did involve 
pure findings of fact. They could not 
therefore, be urged in the second appe 
under Section 39 (2) of the Act which 


eens of appeal before the Tribunal 


A. I. K, 


restricted the scope of the second appeal 
to a substantial question of law only. 
The other two contentions of the tenant, 
namely, whether an application for evic- 
tion could not be imstituted before the 
contractual tenancy ido terminated by 
a notice including the counter-plea of 
the landlord that such a plea cannot be 
raised for the first time in second .appeal 
and the proper construction of proviso 
(h) to Section 14(1) could be said to be 
substantial questions of law 


5 The learned Judge then sur- 
veyed the existing case law on these two 
questions and found th that the opinion on 
the first question was divided and no 
firm view has yet been expressed by this 
Court on it. It was necessary, there- 
fore, to refer the first question for con- 


‘sideration to a larger bench. When this 


was being done the learned Judge 
thought the second as well might be 
considered by the larger bench. 


6. By his order dated 8-1-1970 
Hardy, J , therefore, referred the follow- 
ing questions of law to the Division 
Bench for decision:— 


1: Whether in the case of a tenancy 
to which Section 106 of the Transfer of 
Property Act pa applies, an ejectment 
application under Section 14 of the Delhf 
Rent Control Act, 1958 can be filed with- 
out service of proper notice under Sec- 
tion 106? 

2. Whether an objection as to want 
of notice, if raised by the tenant at the 
can 

held to have been waived by him 
te the reason that no such objection had 
been taken before the Rent Controller? 

3. Whether in order to entitle the 
landlord to the benefit of Cl. (h) of the 

to Section 14(1) of: the Delhi 


proviso 
Rent Control Act, 1958 the vacant pos- 


session of a residence acq or built 
by a tenant or allotted to him may be 
any time after the creation of the ten- 
ancy regardless of whether the tenant is 
in on of the same at the time 
of institution of proceedings for his evic~ 
tion by the landlord? 


Te Question No. jis The provi- 
sions of Section 106 of the Transfer o 


Property Act, 1882 were made applicable 
to the Union territory of Delhi with 
effect from ist December, 1962. Even 
before that date, however, the principle 


- underlying it was applicable to Delhi in 


the same way as it was held applicable 
to Punjab as being a rule of justice, 
equity and good conscience and as such 
applicable in the absence of any statute. 
A notice of about 15 days even if not €X- 
piring by the end of the month of ten- 
ancy, was.essential to determine a month- 
ly tenancy under this principle. (Vide 
Sahib Dayal v. Joti Pershad, 1968 Delhi 
LT 182 V, IV). The question whether 
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a notice to determine the contractual 
tenancy must precede an ejectment ap- 
plication under Section 14 of the Delhi 
Rent Control Act, 1958 has relevance to 
both kinds of tenancy in Delhi, namely, 
those commencing fon I before 1-12-1963 
and those commencing thereafter. 


8. Prior to the enactment of Sec- 
tion 14 of the Delhi Rent Control- Act, 
1958 and its predecessor Section 13 of 
Delhi and Ajmer Rent Control Act, 1952 
and other Rent Control Legislation pre- 
ceding it, Section 106 read with S. 111(h) 
of the Transfer of Property Act was per- 
haps the only requirement to be complied 
with by the landlord and the tenant if 
either of them wanted to terminate a 
periodic tenancy. It is only after thus 
determining the contractual tenancy that 
the landlord could sue the tenant for 
ejectment in a Court of law. What effect 
did the enactment of Section 14 of the 
Delhi Rent Control Act, 1958 and analo- 
gous Rent Control Legislation have on 
the statutory rights of the landlord and 
tenant as embodied in Section 106 of the 
Transfer of Property Act? Two views 
on this question were possible and were 
in fact adopted by different Courts at 
different times. The difference between 
the two views is basically due to the dif- 
ferent principles of construction of 
statutes adopted by them. According to 
the first view the Rent Control Legisla~ 
tion analogous to Section 14 of the Delhi 
Rent Control Act, 1958 constitutes a com 
plete code in itself laying down the whole 
law of eviction of a tenant by the land- 
lord. Special procedure to give effect to 
the new law is also provided for. The 
right of the landlord to evict a tenant 
under the Rent Control Legislation is an 
independent one. It arises according to 
the provisions of the Rent Control Legis- 
lation. It has no connection with the 
right of the landlord to evict the tenant 
after the determination of the contractual 
tenancy by notice under Section 106 of 
the Transfer of Property- Act. The Rent 
Control Legislation overrides the provi- 
sions of Section 106 of the Transfer of 
Property Act and, therefore, makes com- 
pliance by the landlord with them un- 


LR 358 = (AIR 1952 Punj. 422) and in 


Hem Chand v. Smt. Sham Devi, (1955) 
57 Pun LR 441. Some support for this 
view was derived from the observations 
of the Supreme Court in Brij Raj Krishna 
v. M/s. S. K. Shaw and Brothers, 1951 
SCR 145 = (AIR 1951 SC 115). It was 
followed in Bhagwant Singh v. Mrs. N. D. 
Khanna, 1964-66 Pun. LR 402. ge 
a Full Bench of the Madras High Court 
in M/s Raval and Co. v. K. G. Rama- 
chandran, AIR 1967 Mad 57 made an 
exhaustive survey of different types of 
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Rent Control Legislation and came to 
the conclusion that the Madras Build- 
ings (Lease and Rent Control) Act 
of 1960 was a self-contained Code 
with special machinery of Rent Con~ 
trol ‘Tribunals for dealing with ap~ 
plications for eviction of the tenants. It 
was not, therefore, necessary for a land- 
lord to terminate the contractual tenancy 
under Section 106 of the Transfer of Pro- 
perty Act as a condition precedent for 

an application for ejectment 
under Section 12 of the Madras Build- 
ings (Lease and Rent Control) rae 1960. 
In Des Raj v. M/s. Ramji Lal Kundan 
Lal, 1969 TA CR 54 (Delhi) the tenancy 
had commenced from before 1-12-1962 
when the ‘Transfer of Property Act be- 
came applicable to the Union territory 
of Delhi The Rent Control Tribunal had 
observed that notice under Section 106 
of the Transfer of Property Act to ter- 
minate the contractual tenancy could not, 
therefore, be insisted upon. Dua, C. J. 
(as he then was) observed that he was 
unable to. find anything wrong with this 
line of reasoning. This observation was 
of course literally correct inasmuch as 
a notice under Section 106 of the Trans- 
fer of Property Act as such could not 
be upon when the tenancy had 
commenced prior to 1-12-1962. We. how- 
ever, do not understand the learned 
Chief Justice to have laid down any 
broader rule to the effect that even a 
reasonable notice of 15 days was nof 
necessary to terminate such a tenancy. 
There is no inconsistency, therefore, be~- 
tween the view expressed by the learned 
Chief Justice and the view expressed by 
us above that even when the tenancy 
commenced prior to 1-12-1962 a- notice 
of about 15 days was essential to deter- 
mine a monthly tenancy. 


9. In Sbri Roop Narain Goola v. 
Smt. Krishna Devi Bagadia, 1969 Delhi 
LT 127 the tenancy was initially for a 
period of 11 months which came to an 
end on the expiry of the said period 
after. which the former tenant became 
only a statutory tenant protected by the 
Delhi Rent Control Act, 1958. Since the 
landlord could not evict such a tenant 
except after satisfying the Controller of 
the existence of any of the circumstances - 
mentioned in the provisos to Section 14 
(1) of the Delhi Rent Control Act, 1958, 
the acceptance of the rent by the landlord 
from the statutory tenant could not be 
construed as a revival of the contractual 
tenancy. As the contractual tenancy had 
been: already terminated by efflux of 
time, it was not necessary for the land- 
lord to give to the tenant a notice under 
Section 106 of the Transfer of Property 
Act to determine it again.. This Divi- 
sion Bench decision is not, therefore, an 
authority holding that notice under Sec~ 
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tion 106 of the Transfer of Property Act 
is not necessary to terminate a contrac- 
tual tenancy before the landlord makes 
an application for the eviction of a ten- 
ant under the provisions of Delhi Rent 
Control Act, 1958. 


10. It seems to us that the above 
mentioned view of the effect of the Rent 
Control Legislation on Section 108 of the 
Transfer of Property Act implies a vir- 
tual repeal of the latter by the former. 
But neither the Delhi Rent Control Act, 
1958 nor the analogous Rent Control 
Legislation repeals the provisions of Sec- 
tion 106 of the Transfer of Property Act. 
Repeal by implication is not favoured by 
courts. It is only if the Rent Control 
Legislation is shown to be irreconcilable 
with Section 106 of the Transfer of Pro- 
perty Act that the latter could be said 
to have been repealed or overridden by 
the former to the extent of the incon- 
sistency. 


11. A similar problem was con- 
sidered by the Supreme Court in 
Northern India Caterers Pvt. Ltd. v. State 
of Punjab, (1967) 3 SCR 399 = (AIR 1967 
SC 1581). Over and above the general 
law (Civil P. C.) under which the Gov- 
ernment could bring a suit for the re- 
covery of its immoveable property from 
an unauthorised occupier, the. Punjab 
Public Premises and Land (Eviction and 
Rent Recovery) Act 1959 enabled the 
Government and its officers acting under 
the said Act to summarily evict unautho- 
naer occupiers of publie property after 

summary inquiry under the Act and 
Without having to flle a suit in a Court 
of law. The question was whether the 
new Act was a supplementary remedy 
available to the Government in addition 
to the primary one under the general 
law or whether the new remedy com- 
pletely substituted the old. ome so that 
only the new remedy was available and 
the old was not available to the Govern- 
ment at all The majority of the 
Supreme Court held that the new Act 
gave only an additional remedy to the 
Government and there was nothing in 
the new Act to warrant the conclusion 
that it impliedly took away the right 
of suit from the Government. Nor 
was it possible to say that the co-ex- 
istence of the two remedies would cause 
such inconvenience or absurdity that the 
Court would be compelled to infer that 
the enactment of the new Act result- 
ed in an implied deprivation of the 
Government’s right to sue in the ordinary 
course. 


In our view, this asoning 
equally apply to rebut the gore that Rent 
Control Legislation impliedly deprives 
the tenant of the pre-existing protection 
enjoyed by him under Section 106 of the 
Transfer of Property Act. We may, 


A. I. R. 


therefore, consider the second view as 
to the effect of the Rent Control Legis- 
lation on the rights of the landlord and 
tenant under Section 106 of the Transfer 
of Property Act. The second view was 
first expressed by- the Supreme Court in 
Bhaiya Punjalal Bhagwanddin v. Dave 
Bhagpwatprasad Prabhuprasad, (1963) 3 
SCR 312 = (AIR 1963 SC 120). The 
notice to quit under Section 106 of the 
Transfer of Property Act was impugned 
as invalid. The Court had, therefore, to 
consider whether it was necessary at all 
to determine the contractual tenancy by 
a notice to quit under Section 106 of the 
Transfer of Property Act before the land- 
lord could proceed to evict the tenant 
under Section 12 of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act. 1947. The court held that the pro- 
visions of Section 12 of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 could operate only 
after the contractual tenancy is first 
determined by the landlord by a notice 
to quit. Raghubar Dayal, J. observed at 
pp. 323-324 (of SCR) = (at p. 125 of 
AIR): 


“The right to possession is to be dis- 
tinguished from the right to recover pos- 
session. The right to possession arises 
when the tenancy is determined. The 
right to recover possession follows the 
right to possession and arises when the 
person (tenant) in possession does nof 
make over the. possession as he is bound 
to do under law, and there arises a neces- 
sity to recover possession through Court. 
the provisions of Section 12. (of the Bom- 
bay Act) deal with the stage of the re- 
covery of the possession and not with 
the stages prior to it and that they come 
into play only when the tenancy is deter- 
mined and a right to possession has come 


in existence. ... 

se. eee E is for the sake of con- 
venience that the right to possession by 
virtue of the provisions of a statute, has 
been referred to as statutory tenancy.” 


12. The above decision. was fol- 
Towed by the Supreme Court in Vora 
Abbasbhai Alimahomed v. Haji Gulamnabi 
Haji Safibhai, (1964) 5 SCR 157 = (AIR 
1964 SC 1341). At page 162, Shah J. 
observed that Section 12 (1) of the 
Bombay Act 

“applies fo a tenant who continues 
to remain in occupation after the con- 
tractual tenancy is determined; it does 
not grant a right to evict a contractual 
tenant without determination of the con- 
tractual tenancy.” 


In Anand Nivas Pvt. Lid. v. Anandi 
Kalyanji Pedhi, (1964) 4 SCR 892 at pp. 
908-909, -= (AIR 1965 SC 414 at p. 422) 
Shah, J. speaking for the majority made 
a clear distinction between the contra- 
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ctual tenancy on the termination of which 
comes into existence the statutory 
tenancy which is merely the protection 
given to a tenant by a Rent Control 
Legislation after the termination of the 
contractual tenancy by the landlord by a 
notice to quit. 


In Mangilal v. Suganchand Rathi, 
(1964) 5 SCR 239 = (AIR 1965 SC 101) 
Section 4(a) of the Madhya Pradesh Ac- 
commodation Control Act, 1955 was con- 
sidered. It stated that “no suit shall be 
filed in any civil court against a tenant 
for his eviction from any accommodation 
- except on one or more of the following 
grounds:— 

(a) that the tenant has failed to 
make payment to the landlord of any 
arrears of rent within one month of the 
service upon him of a written notice of 
demand from-the landlord.” 


This provision is analogous to Section 14 
(1) (a) of the Delhi Rent Control Act 
and the decision of the Supreme Court 
as to its construction would, therefore, 
directly apply to the construction of Sec- 
tion 14 (1) (a) of the Delhi Rent Control 
Act. At p. 250 (of SCR) = (at p. 106 
of AIR), Mudholkar, J. speaking for the 
Court observed as follows:— 


“The effect of Cl. (a) of Section 4 fs 

merely to remove the bar created by the 
opening words of Section 4 on the right 
which a landlord has under Section 106 
of the Transfer of Property Act to ter- 
minate the tenancy of a tenant from 
month to month by giving a notice ter- 
minating his tenancy. It does not con- 
vert a periodic tenancy into one of fixed 
or indefinite duration nor insert therein 
a clause of re-entry on the ground of 
non-payment of rent. The character of 
the tenancy as one from month to month 
remains; but to it is added a condition 
that the unfettered right to terminate the 
tenancy conferred by Sec. 106 will be ex- 
ercisable only if one of the grounds set 
out in Section 4 of the Accommodation 
Act is shown to exist.” 
The necessity of termination of the con- 
tractual tenancy before the landlord can 
proceed to evict the tenant under the 
Rent Control Legislation is clearly esta- 
blished by the above observations. 


13. In Manujendra Dutta v. 
Purnendu Prosad Roy Chowdhury, (1967) 
1 SCR 475 = (ATR 1967 SC 1419), Cl. (7) 
of the lease required six months’ notice 
for its termination. The landlord, how- 
ever, filed a suit for ejectment against 
the tenant without giving the notice. 
Like Section 14 (1) of the Delhi Rent 
Control Act, 1958, Section 3 of the 
Calcutta Thika Tenancy Act, 1949 also 
commenced with the words “notwith- 
standing anything contained in any 
other law for the time being in force 


of that section. 
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or in any contract”. Shelat. J. speaking 
for the Court observed at p. 480 (of SCR) 
= (at p. 1422 of AIR) as follows:— 


“What Section 3 therefore does is to 
provide that even where a landlord has 
terminated the contractual tenancy by 
a proper notice such landlord can suc- 
ceed in evicting his tenant provided that 
he falls under one or more of the clauses 
The word “notwith- 
standing” in Section 3 on a true construc- 
fion therefore means that even where 
the contractual tenancy is properly ter- 
minated, notwithstanding the landlord’s 
right to possession under the Transfer of 
Property Act or the contract of lease he 
cannot evict the tenant unless he satis- 
fied any one of the grounds set out in 
Section 3.” 


At p. 483 (of SCR) = (at pp. 1423-24 of 
ATR) his Lordship further observed as 
follows:— 


“In our view the construction placed 
by the High Court on Section 3 was not 
correct and the High Court was wrong 
in holding that the words “notwithstand- 
ing anything contained in any other law 
for the time being in force or in any 
contract” absolved the respondents from ` 
their obligation to give the six months’ 
notice to the appellant before claiming 
from him vacant possession of the land- 
lord in question”. — 


14. Learned counsel for the res- 
pondents argued that the opening words 


‘of Section 14(1) of the Delhi Rent Con- 


trol Act were sufficient to distinguish the 
case before us from those decided by the 
Supreme Court. These words are as 
follows:— 


“Notwithstanding anything to the 
contrary contained in any other law or 
contract, no order or decree for the re- 
covery of possession of any premises 
shall be made by any Court or Controller 
in ae of the landlord against a ten- 
anf.” 


It is true that such a non obstante clause 
was not present in the Bombay and the 
Madhya Pradesh Rent Control Legisla- 
tion considered by the Supreme Court. 
In our view, however, the presence or 
absence of non obstante clause is of little 
consequence. In eithér case the ques- 
tion for decisions is, whether the pro- 
visions of Section 106 of the Transfer of 
Property Act are repealed, superseded 
or overridden by the Rent Control Legis- 
lation. It is only if the Rent Control 
Legislation cannot stand side by side 
with Section 106 of the Transfer of Pro- 
perty Act that such an implied repeal 
can come about. Even the presence of 
non obstante clause in Calcutta Thika 
Tenancy Act, 1949 and in the Delhi Rent 
Control Act does not necessarily mean 
that the provisions of Section 106 of the 
Transfer. of Property Act are repealed 
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thereby. From the point of view of the 
landlords it is generally argued that the 
landlords have been given a new right 
by the Rent Control Legislation to evict 
tenants on the grounds specified therein. 
In our view this is a wrong way of look- 
ing at the Rent Control Legislation. Its 
effect is 
on the right of the landlord to evict the 
tenant even after the termination of the 


contractual tenancy. The thrust of the’ 


non obstante clause in Section 14(1) is 
against the landlord. What it says is, 
even if the landlord is entitled to evict 
the tenant under the general law after 
a notice to quit still the Rent Control 
Legislation will continue to protect the 
possession of the tenant unless some fur- 
ther defaults or misconduct by the ten- 
ant or the needs of the Jandlord specified 
therein are proved by the landlord to the 


satisfaction of the Controller. It is not 
possible, therefore, to disti i the 
above mentioned decisions of the 


Supreme Court which clearly lay down 
determination of contractual 


Bhaiya Ram i 

LR 1011 = (AIR 1969 Puni 110) (FB) 
adopting the second view after over- 
ruling the decision in 54 Pun LR 358 = 


(AIR 1952 Punj 422) which had formed. 


the basis of the first view. Our view as 
to the effect of non obstante use is 
further supported by the decision of a 
Full Bench of five judges of Calcutta 
High Court in Surya Properties Pvt. Ltd. 
v. Bimalendu Nath Sarkar, AIR. 1964 Cal 
il (FB). Sec. 18 (6) of the West Bengal 
Premises Tenancy Act. 1956 which was 
considered by their Lordships was as 
follows:— 


“Notwithstanding any In any 
other law for the time i in force, 
no suit or proceeding for the recovery 
of possession of any premises on any of 
the grounds mentioned in sub-section (1) 
except the ground mentioned in Cls. (jj 
and (k) of that sub-section shall be fil 
by the landlord unless he has given to 
the tenant one month’s notice expiring 
with a month of the tenancy.” 


At first blush if would appear that the 
above provision completely superseded 
Section 106 of the Transfer of Property 
Act. Nevertheless, their Lordships point- 


of the Transfer of Property Act requir- 
ed a notice for the determination of the 
contractual tenancy. The two notices 
were different and, therefore, Section 13 
(6) did not supersede or repeal the pro- 


to place additional restriction - 


- if He 
in 
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visions of Section 106 of the Transfer of 
Property Act. In Section 14 (1) of the 
Delhi Rent Control Act there is no such 
provision for a month’s notice expiring 
with the month of tenancy. It cannot be 
argued, therefore, that Section 14(1) can 
at all have the effect of repeal or super- 
sede Section 106 of the Transfer of 
Property Act. Our finding on question 
No. 1. therefore, is in the negative. 


15. Question No. 2:— Waiver is 
of a right. Such a right may be based 
either on a contract or a statute. The 
terms of a contract are subject purely to 
the agreement between the parties.|° 
Courts are, therefore, inclined to uphold 
reasonable arrangements for the relaxa- 
tion of contractual terms between the 
parties. The waiver of a contractual 
right is, therefore. close to acquiescence 
by conduct. (Vide Cheshire and Fifoot) 
Law of Contract, 7th Edition, Pages 500- 
503). Therefore, if an agreement of lease 
contains a term as to how the lease is 
to be terminated then the parties can 
vary term .and the- tenant can 
abandon his right to a notice altogether 
ie wishes to do so. ` 


16. Rights arising out of statutes 
may be of two kinds, namely, (a) those 
which are purely for the benefit of a 
person or a class of persons; and (b) those 
which represent some public policy or 
other public considerations with. resul- 
tant benefit to a person or a class of 
persons. 

The f 


17. enant has no Inherent 
right that his tenancy should be termi- 
nated by a notice. Such a right may be 
given to him by his contract with the 
landlord. In the absence of a contract 
or usage, Section 106 of the Transfer of 
Property Act requires that a tenancy 
should be terminated by a notice. This 
provision is for the benefit of both the 
landlord and the tenant. As pointed ouf 
in Pritam Singh v. Suraj Pershad, 1967 
Delhi LT 704, Section 106 itself opens 
with the words “in the absence of a con- 
tract or local law or usage to the con- 
trary.” These words show that the re- 
quirement of notice under Section 106 
is not rigid. Parties may enter into con- 
tract to the contrary at the time of en- 
tering into a lease. Since the lease 
itself is based on a contract, the parties 
may agree to vary its terms by a sub- 
sequent contract. One of the parties may 
even agree to abandon a right given to 
it by Section 106 in the absence of a 
contract to the contrary. If the require- 
ment of notice can thus be waived by an 
agreement between the partiesit would be 
reasonable to think that it could also be 
waived by such conduct as would be the 
evidence of the intention of the parties. 


For, S. 106 itself contemplates that the 
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termination of the lease may come about 
otherwise than by the notice contemplat- 
ed therein. Thus viewed, the requirement 
of notice under Section 106 is essential 
for the benefit of the parties. The re- 
quirement is not mandatory as Sec. 106 
itself shows that the tenancy may be 
terminated in some other way. This is 
why this statutory right of the tenant 
must be held to be capable of being 
waived by him. If the conduct .of the 
tenant in not insisting upon the notice 
has been acted on by the landlord then 
the landlord would be altering his posi- 
tion by relying upon the conduct of the 
tenant and the tenant would be estopped 
at a later stage from resiling from his 
conduct and raising the objection of 
want of notice to the sult of the land- 


On the contrary certain statu- 
tory provisions give a right or an im- 
munity or protection to certain persons 
as a matter of public policy. Such statu- 
fory provisions cannot be waived. This 
is why. for instance, prohibition against 
the sub-letting of the by a ten- 
ant was held incapable of being Migs 
by the landlord in (1959) Supp (2) SCR 
217 = (AIR 1959 SC 689). Similarly 
when the Court does not have inherent 
Jurisdiction to deal with a matter, con- 
sent of parties cannot give it such furis- 
diction and, therefore, the objection to 
ction cannot be 
akarathamma 
v. State of A. P.. (1964) 6 SCR 294 = 
{AIR 1965 SC 304). For the same reason 
a tenant cannot agree to waiye the statu- 
tory protection given to him by the 
provisions of Section 14 of the Delhi Rent 
Control Act, 1958 against eviction or the 
promene of Sections 9 and 12 thereof 
regarding the fixation of standard rent. 
ide E Devi v. K. L. Bansal 
e Ren CR 703 = {AIR 1970 SC 838). 
is clear, however, that the require- 
ce of a notice under Section 106 is nof 
eae on any such mandatory provisions 
on a public policy. They can, 
sie Me be waived. Waiver of course 
implies ‘that the person waiving his right 
fs aware of the right. If he did nof 
know of the right at all, of ales there 
could be no waiver of if by him. 


The right given to the tenant under 
Section 106 of the Transfer of Property 
‘Act vis-a-vis the provisions of Sec. 14 
of the Delhi 
matter of common knowledge 
because it was a statutory geet Tt 
would apnear from the course of litiga- 
tion in this Court that the tenants were 
not generally raising the plea of want 
of notice under Section 106 of the Trans- 
fer of Property Act in defence to a peti- 
tion for eviction by the landlord under 
Section 14 of the Delhi Rent Control Act. 


i Rent Control Act was a > 


Batoo Mal v. Rameshwar Nath (Deshpande J.j [Prs. 17-19] Delhi 105 


1958 following the Punjab High Court 
view expr in 54 Pun LR 358 = 
(ATR 1952 Punj 422) and (1955) 57 Pun 
LR . They started raising these pleas 
mostly after the decision of the Supreme 
Court in (1967) 1 SCR 475 = (AIR 1967 
SC 1419). As pointed out by us, how- 
ever, the Supreme Court has been ex- 
pressing the view that the provisions of 
Section 106 of the Transfer of Property 


from their decision in (1963) 3 SCR 312 
= (ATR 1963 SC 120) onwards. We have 
also pointed out that the mere fact that 
in Manujendra’s case, 1967-1 SCR 475 = 
(AIR 1967 SC 1419) the Supreme Courf 
was dealing with a statute which con~- 
tained a non obstante clause similar to 
the non obstante clause in Section 14 of 
the Delhi Rent Control Act, 1958 cannot 


ya j - Case, 
(1963) 3 SCR 312 = (AIR 1963 SC 120) 
as also in Vora Abbasbhai omed’s 
case, 1964-5 SCR 157 = (AIR 1964 SC 
1341); Anand Niwas Pvt. Ltd.’s case (1964) 
4 SCR 892 = (AIR 1965 SC 414) and 
Mangilal’s case, 1964-5 SCR 239 = (AIR 
1965 SC 101). It cannot be said, there- 
fore, that the tenant became aware of 


Act 1958 for the first time after the deci- 
slon of Manujendra’s case, 1967-1 SCR 
475 = (AIR 1967 SC 1419) by the 
Supreme Court. As a rule a statutory 
right must be considered to become 
known when the statute is enacted. It 
would not be correct to argue that such 
a right becomes known only after the 
interpretation of the statute by the 
Court. For, the interpretation is not 
supposed to make new law but only to 
point out the law which already existed. 
It is only if a statute is held unconstitu- 
tional for the first time by a judicial deci- 
sion that a right based on such uncon- 
stitutionality could be said to become 
known for the first time by such a judi- 
cial decision as was pointed out by S. K. 
Dass, J. in Basheshar Nath v. Commis- 
sioner of Income-tax, (1959) Supp (1) SCR 
528 23. p. 589 = {ATR 1959 SC 149 at 
p- 17 


19. This view finds support in the 
relevan® provisions of the Civil P. C 
Under O. 6, R. 4 a party which relies on 
a- particular circumstance such as misre- 
presentation, wilful default etc. and in 
all other cases where particulars will be 
necessary beyond such as are exemplified 
in the forms in appendix ‘A’, the parti- 
culars shall be stated in the pleadings. 
The compliance’ with the provisions of 
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Section 106 of the Transfer of Property 
Act is extremely important in an eject- 
ment proceeding between the landlord 
and tenant. It is, therefore, absolutely 
necessary that the party which relies 
upon the compliance or non-compliance 
must give the particulars in the plead- 
ings. Under O. 6, R. 6 the party in- 
terested in stating anything about the 
performance or otherwise of a condition 
precedent must make a distinct pleading 
about it- Under O. 6 R. 11 it is sufficient 
to allege the notice as a fact. Under 
O. 8 R. 3 it is not sufficient for the 
defendant to deny generally the ground 
alleged by the plaintiff. Under O. 8, 
R. 4 an evasive denial is not sufficient 
and may amount to admission by non- 
traverse. Under O. 8, R. 5 the denial 
has to be specific. 


Ordinarily a landlord suing 
or applying for the eviction of a tenant 





termination of the contractual tenancy 
then he would be either deemed to have 
admitted the allegation of the landlord 


termination of the contractual tenancy, 
then the question arises, whether his 
petition for eviction of the tenant would 
be liable to be rejected for want of a 
cause of action. In our view the answer 
to this question should be in the nega- 
tive. For, in addition to the termina- 
tion of the contractual tenancy some 
other facts such as wrongful acts of the 
tenant also constitute a cause of action 
for eviction. The mere omission to 
mention the termination of contractual 
tenancy would not amount to a non- 
disclosure of the whole of the cause of 
action. For, a part of the cause of 
action would still be disclosed. It is even 
arguable that the necessity to plead the 
termination of a contractual tenancy is 
not so much a matter of setting out the 
cause of action as one of making a re- 
levant and perhaps necessary pleadings. 


21. The question whether the 
failure of the tenant taking the plea of 
non-compliance with Section 106 of the 
Transfer of Property Act amounts to a 


waiver of the said plea and whether the’ 


landlord is thereby exempted from the 
necessity to comply with Section 106 of 
the Transfer of Property Act can be 
answered only after the nature of the 
compliance with Section 106 of the 
Transfer of Property Act is understood. 
We have stated above that such a com- 
pliance is not a jurisdictional condition 
nor does the inherent jurisdiction of a 
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Court or the Rent Controller depend on 
the satisfaction of this condition. The 
compliance must, however, be pleaded by 
the landlord. But the failure to make 
such a pleading would not ordinarily 
amount to non-disclosure of the cause of 
action itself. It is for these reasons 
that we are inclined to the view that the 
failure of the tenants to raise the objec- 
tion regarding the non-compliance with 
Section 106 of the Transfer of Property 
Act at an early stage of the litigation 
would amount to a waiver of the plea 
by them. It would. depend upon the 
facts and circumstances of each case 
when the conduct of the tenant would 
amount to such a waiver. The greater 
the delay on the part of the tenant in 
raising such a plea the greater the pro- 
bability of his conduct amounting to 
waiver. This Court has consistently taken 
the view thatthe failure ofthe tenant to 
raise such a plea before the Controller 
would amount to a waiver of such a plea 
and, therefore, the plea cannot be raised 
for the first time in the first appeal much 
less in the second appeal. (Vide 1969 
Ren CR 54 (Delhi), Inder Singh v. Nanak 
Chand, 1969 Ren CR 79 (Delhi) and 1967 
Delhi LT 704). 


22. In Niranjan Lal v. Chaitanya- 
Jal Ghosh, AIR 1964 Pat 401 (FB) the 
majority of two learned Judges against 
the dissent of one learned Judge took 
the view that the contractual tenancy 
must be determined before a petition for 
eviction under the Bihar i 
(Lease, Rent and Eviction) Control ‘Act, 
1947 is filed by the landlord. This view 
is in’ accordance with the finding given 
by us on question No. 1. We also need 
not disagree with the majority view that 
it was for the landlord to mention in his 
plaint the fact of determination of the 
contractual tenancy as one of the facts 
constituting the cause of action which he 
is required to state ‘under O. 7, R. 1, 
Civil P. C. Their Lordships, however, 
further observed that if the plaintiff- 
landlord fails to make such a pleading 
then the tenant can take the plea of 
non-compliance with Section 106 of the 

er of Property Act for the first 
time in second appeal. We find ourselves 
unable to agree with this observation of 
their Lordships for the reasons already 
stated above, namely, (1) the plea regard- 
ing the termination of the contractual 
tenancy does not constitute the whole of 
the cause of action for a petition for 
eviction with the result that facts con- 
stituting the rest of the cause of action, 
would still be before the Court; and 
(2) the non-compliance with Section 106 
of the Transfer of Property Act does not 
go to the jurisdiction of the Court. It 
is to be further noticed that the statu- 
tory requirement of notice under Sec- 
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tion 106 of the Transfer of Property Act 
is solely for the benefit of the parties to 
the contract of the tenancy. There is 
no public policy behind it. This is why 
the requirement can be waived by the 
parties. Contrasting with this require- 
ment the necessity of notice under Sec- 
tion 80, Civil P. C. may be said to be 
based on public policy inasmuch as the 
Government has to be given time to con- 
sider the claims made against it so that 
the Government may admit or settle 
them and unnecessary litigation and the 
waste of public time and money should 
be avoided. But even such notice can 
waived. 

In Vellayan Chettiar v. Govt. of the 
Province of Madras, AIR 1947 PC 197. 
it was held competent to the Secretary 
of the State to waive notice under Sec- 
tion 80. Civil P. C. and he was held to 
have been estopped by his conduct from 
pleading the want of notice at a later 
stage of the trial. Thus, where the Sec- 
retary of the State took objection to the 
sufficiency of the notice. in his written 
statement but no issue on the 
point when issues were settled and took 


no objection during the trial, the Court. 


held that another defendant was not 
competent to raise this issue at later 
stage as the Secretary of the State had 
waived the notice.. A fortiori the re- 
quirement of the notice under Sec. 106 
of the Transfer of Property Act can be 
waived and it was waived in the present 
case. 


In the present case the land- 
lord Mae ie stated in his petition for 
eviction under Section 14 (1) in column 
18(b) as follows:— 


“Notice not required. But notice 
dated 9-9-1963 was given. Copy attach- 
ed. 37 
The notice was of a fortnight terminat- 
ing the tenancy at the end of the month. 
The landlord also filed the reply receiv- 
ed from the tenant to the said. notice. 
In the amended written statement the 
defendant simply stated that “para 18(b) 
of the ‘application is not admitted”. This 
was a very ` general denial. The ten- 
ant did not object to the maintainability 
of the petition on the ground that the 
contractual tenancy had not been ter- 
minated by a notice to quit. The reason 
was very obvious. The landlord had 
actually terminated the contractual ten- 
ancy and produced a copy of the notice 
and the reply received from the tenant. 
The tenant formally denied them merely 
to put the landlord to their proof. . The 
view current among the Delhi lawyers 
in those days was that the Delhi Rent 
Control Act, 1958 was a self-contained 
code and that it was not necessary that 
the contractual tenancy should be ter- 
minated before an ejectment petition 
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could be filed thereunder. This was why 
the landlord expressly averred that no 
notice was necessary. The tenant was 
also obviously under the same impres- 
sion and, therefore, did not object to the 
maintainability of the petition on the 
ground of non-compliance with Sec. 106 
of the Transfer of Property Act or with 
the principle underlying it. The Con- 
troller was also apparently of the same 
view. Therefore, the question of com- 
pliance with Section 106 of the Transfer 
of Property Act or the principle under- 
lying it was neither raised by the par- 
ties nor decided by the Controller. It 
was left out as unnecessary for decision 
by the parties as well as by the Con- 
troller. Even when the tenant filed an 
appeal before the Rent Control, Tribunal 
against the order of eviction passed by 
the Controller, he did not urge that the 
decision of the Controller was bad be- 
cause the landlord had not complied with 
Section 106 of the Transfer of Property 
Act or the principle underlying it. It 
is only after the Supreme Court deci- 
sion in Manujendra’s case, 1967-1 SCR 
475 = (AIR 1967 SC 1419) became known 
that the tenant applied for amendment 
in his written statement while his appeal 
before the Tribunal was pending. By the 
proposed amendment he wanted to plead 
as follows:—~ 


“That notice as required under Sec- 

tion 106 of the Transfer of Property Act 
terminating the contractual tenancy of 
the appellant was never given by the 
respondent. In the absence of notice ter- 
minating the contractual tenancy of the 
tenant, the application is without juris- 
diction and is bad in law. The same does 
not’ lie and is not maintainable and is 
liable to be dismissed with costs.” 
The Tribunal rejected the application for 
amendment and been made a 
ground of appeal by the appellant before 
us. 


24. Normally it is in the discre- 
tion of the Tribunal to which the ap- 
plication. for amendment is made to 
allow or reject the same. This Court 
will not interfere with the discretion un- 
less it was exercised illegally or inequit- 
ably. In the present case both the law 
and the equity were against the tenant. 
He deliberately did not raise the ques- 
tion of notice before the Controller be- 
cause the notice had actually been given. 
Moreover the parties and the Controller 
were of the view, universally held at that 
time in Delhi, that notice was unneces- 
sary. The landlord, therefore, did not 
adduce evidence to prove the notice and 
the tenants reply to it. The landlord 
was induced by the conduct.of the ten- 
ant to believe that the proof of the notice 
was not necessary. He changed his posi- 
tion by acting on this belief by omitting 
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to prove the notice. After this change 
of position the tenant is estopped from 
going back on his previous conduct and 
now trying to object to the eviction 
proceedings on the ground of oo of 
notice. In Union of India D. N, 
Mondal, (1959) 63 Cal WN 253 the defen- 
dant had merely denied 


given to him. He was held to be estop- 
ped from subsequently raising an ob- 
jection to the validity of the notice. The 
facts of the present case are even strong- 
ly against the tenant- 


25. Even if the application for 
amendment were to be owed, the 
landlord would necessarily have to be 
given an opportunity to moot the new 
objection raised by the tenant. The 
landlord will then simply prove the 
notice given by him, the reply given by 
the tenant and the fact that the evic- 
tion application was filed more than 15 
days later and this may be a sufficient 
answer to the plea which the tenant is 
trying to raise (Buridehing Tea Co. Ltd. 
v. Dominion of India, AIR 1955 Cal 360, 
para 9) though we would not like to ex- 
press final opinion as to whether the 
notice was valid or not. In the circum- 
stances it would be futile to allow the 
tenant to raise such a plea. The deci- 
sion of the Tribunal in rejecting the ‘ap- 
plication for amendment is, therefore, 
upheld both on the grounds i law — 


equity- 


26. Learned counsel for the ap- 
pellant vehemently argued that the plea- 


that the petition for eviction was not 
maintainable for want of notice raised a 
pure question of law and. the tenant, 
therefore, be allowed to raise such a 
plea. In so far as this is a. question of 

w, we bave already answered it in 
question No. 1 above. But in the pre- 
sent case it is a mixed question of fact 
and law inasmuch as the. landlord had 


actually given the notice to the tenant. - 


Such a mixed question of fact and law 
cannot be allowed to be raised for the 
first time in second appeal particularly 
because the present appeal is under Sec- 
tion 39(2) of the Delhi Rent Control Act, 
1958, only ` restricted to a “substantial 
question of law.” 


27. Question No. 3:— Proviso (h) 
fo Section 14(1) of the Delbi Rent Con- 
trol Act, 1958 is as follows :— 


- “th) that the tenant has, whether be- 
fore or after the commencement of this 
Act, built, acquired vacant possession of, 
or been allotted, a residence” 

Learned counsel 


built, acquired vacant possession of” 
show that the tenant must have built 
or acquired vacant possession of a resi- 


- has been 


-fact that he had once acquired it 


A. I. Re 


dence before the filing of the petition 
for ejectment and that these state of 
affairs must have oo till the date - 
of the filing of the petition. In other 
words, if the tenant sells away or trans-. 
fers the possession of the residence to 
some one else before the petition for 
eviction is filed against him then such a 
petition is not maintainable against him. 
If this interpretation is accepted then tt 
would lie in the power of the tenant to 
destroy the cause of action which has 
arisen in favour of the landlord and to 
deprive the landlord of the right ‘to. file 
a petition against him. 


28. Apart from the fact that the 
Legislature could not have intended that 
the right arisen in favour of the land- 
lord could be so easily defeated at the 
sweet will of the tenant, we are not af 
all convinced that the mere use of the 
word “has” can support the ARU 
of the tenant as to the meaning of the 
proviso (h) to Section 14 (1) of the Delhi 
Rent Control Act, 1958. The cause of 
action in favour of the landlord arises in 
three ways, namely, (1) if the tenant has 
built a new residence; (2) he has acquire 
ed a vacant possession of it; and (3) he 
allotted a residence. If the 
tenant has built a new residence, cause 
of action arising in favour of the land- 
lord cannot be destroyed at all inasmuch 


_as it is conceivable that the residence so 


built can itself be destroyed by the ten- 
ant. Even if it is destroyed, the tenant 
cannot take advantage of his own wrong 
to defeat the petition filed by the land- 
lord. The same reasoning would apply 
to the E of vacant possession of 
a residence by the tenant. The mere fact 
that the tenant has subsequently dispos- 
ed of the residence does not TY a 
an 

thus gave a cause of action to the Jand- . 
lord for filing a petition for eviction. - 
Similarly, if the residence is allotted to 
the tenant, we do not see how sub- 
sequent: disposal of the residence by the 
tenant would bring about a situation in 
which the tenant would be deemed not 
to have been allotted a residence ‘at all. 


29. In Mangi Lals case, 1964-5 
SCR 239 = (AIR 1965 SC 101) referred 
to above, the words of Section -4(a) of 
Madhya Pradesh Accommodation Act 
were “that the tenant has failed to make 
payment to the landlord of any arrears 
of rent’. In that case, the tenant sub- 
sequently paid up the arrears of rent. 
It was argued for the defendant that the 
non-payment of rent must continue till 
the filing of the suit for eviction by the 
landlord. This contention was rejected 
by the Supreme Court and it was held 
that it was not necessary for the land- 
lord to show the non-payment of arrears 
of rent due till the date of the institu- 
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tion of the suit. Learned counsel for 
the appellant relied on another Supreme 
Court decision in Gappulal v. Thakurli 
Shriji Dwarkadheeshji, 1969 Ren CR 300 
ex (ATR 1969 SC 1291). But the 
question in that case was a dif- 
ferent one, namely. whether the sub- 
letting which was made before cam ma 
into force of the Act could be covere 
by Section 13 (1) (e) of Rajasthan Pre- 
mises (Control and Eviction) Act, 1950. It 
is in that context that it was held that 
the present perfect tense contemplated a 
completed transaction even connected in 
some way with the present time. There- 
fore, all sub-lettings made whether be- 
fore or after commencement of the Act 
were held to be covered by S. 13 (1) (e). 
This decision is, therefore, no authority 
for the proposition e wherever the pre- 
sent perfect tense is used, the state of 
affairs so described must continue till 
the filing of the petition for eviction- 


30. In our view the scheme of 
the various provisos to Section 14 (1) 
is to set out the different causes of action 
which arise in favour of the landlord 
for filing an eviction petition against the 


tenant. Whether the state of affairs con~ 


stituting a cause of action must continue 
till the filing of the petition for eviction 
or till the order of eviction is passed or 
„whether its existence at the time of aris- 
ing of the cause of action is sufficient 
to enable the landlord to file the evic- 
tion petition and obtain an order for 
eviction depends’ entirely on the indivi- 
dual nature of each cause of action. No 
rigid rule can be laid down either that 
the use of the present perfect tense 
means that the state of affairs must con- 
tinue till the filing of the petition or the 
passing of the order of eviction -or 
whether n need not continue beyond the 
date of the cause of action. Provisos 
(a), b). (c), a and (h) describe certain 
wrongful acts done the tenant. The 
landlord gets the right to apply for evic- 
tion of a tenant due to these wro 

acts of the tenant. It cannot, therefore, 
lie within the power of the tenant -to 
deprive the landlord of the right which 
has arisen in his favour by pleading that 
he has since then ceased to continue do- 
ing those wrongful acts and, therefore, 
the cause of action in favour of the 
landlord should also be deemed to have 
come to an end. The reason is that 
these provisos become applicable on the 
commission of the wrongful acts by the 
tenant and do not indicate the necessity 
of the continuance of those wrongful 
acts. If the tenant on a later date desists 
from the wrongful acts or changes the 
situation to make it as it was before the 
commission of the wrongful acts, the 
result is that at a subsequent date the 
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wrongful acts cease to continue. Buf 
such a subsequent change cannot wipe 
out the fact that these acts were commit- 
ted the tenant and for some time 
they continued as such. It cannot be 
open to the wrong-doer himself to puf 
the aggrieved party out of court by sub- 
sequently the situation umila- 
terally. The same view was expressed by 
one of us (Deshpande, J-) in dealing with 
a et (a) to Section 14(1) a ars 


Thakur Prem Chand, S O. 
No. 345 of 1967, D/-31-7-1969 (Delt. 


On the other hand, there are 
ed like (e), (f) and (g) which are 
primarily for the benefit of the landlord 
without any wrongful act being com- 
mitted by the tenant. Landlord’s own 
espa areca conduct may deprive him of 
his right to evict the tenant. For in- 
stance if landlord acquires a suitable 
residential accommodation in some other 
way then he would not be able to continue 
his under proviso (e). Similarly 
if he abandons his intention to repair or 
reconstruct the premises, he cannot 
avail himself of provisos (f) and (g). 


out on rent. 
1958 and another in 1962. 
therefore, be _ sal 


t 
and 1962 within the m 
(h) to Section 14 (1). 
tenant Batu 





actually become vacant in 1962. 
eviction petition was filed in 1963. 
Learned counsel for the tenant said that 
the house which had become vacant in 
1962 was not sufficient for the purpose 
of residence of the tenant. But the ten- 
ant cannot be heard to dispute its suff- 
ciency in view of his own admission thaf 
he would vacate the premises when his 
own house would become vacant. Ap- 
parently he had thought that his house 
would be sufficient for his residence. Nor 
did the landlord delay too much in filing 
the eviction petition om this cause of 
action. It may be that in an exceptional 
case if the landlord files the eviction 
petition too long after the tenant obtains 
vacant possession of a residence for him- 
self then the tenant may defend the evic- 
tion petition on the ground that he had 
in the meanwhile let out his own resi- 
dence to some other person as he was not 
bound to keep it vacant waifing for th 
landlord to file an eviction petition. The 
present is not such a case. 
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33. In view of the above answers 
given by us to the referred questions the 
appeal is dismissed with costs. 

Appeal dismissed. 
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Ram Seth and others, Respondents. 


Civil Revn. No. 3 of 1968. D/-2-9- 
1970, from order of P. L. Singla Sub., J. 
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(A) Bar Council of India Rules, Part 
VI, Chap. I, R. (c) — “Acting” — Senior 
advocate is not prevented from examin- 
ing and cross-examining witnesses as the 
same are not covered in the expression 
‘acting’. AIR 1948 E. Punj 61 & AIR 1966 
Raj 170, Dissented from. (Advocates Act 
(1961), S. 16 (3)) — (Civil P. C. (1908), 
0O. 3, Rr. 1, 4(1) and 4(5) (Supreme 
Court Rules (1966), O. 4, R. 2 (b)). 
(Para 28) 


(B) Civil P. C. (1908), O. 3, Rr. 4(1) 
and (5) — Distinction between ‘act’ an 
‘pleading’ —- In former case power ar 
attorney is necessary whereas only memo- 
randum of appearance is necessary in 
latter case. (Para 7) 


(C) Bar Council of India Rules, 
Part VI, Chapter I, R. (c) — Expression 
‘advice on evidence’ — Meaning of. 


The expression ‘advice on evidence’ 
is an expression which is used for a 
stage prior to the start of the trial. In 
all litigations after the pleadings have 
been settled and issues struck an interval 
is provided to determine .what evidence 
should be laid at trial. It is this work 
which is called ‘advice on evidence’. 
(Para 24) 


(D) Civil P. C. (1908). S. 119, O. 3, 
Rr. 1, 4(1) and (5) — Use of words ‘ad- 
dressing the court’ and ‘examination of 
witnesses’ in S. 119 is not determinative 
of fact whether the word ‘pleading’ in 
QO. 3 covers both eventualities — Further 
S. 119 is confined to High Court and any 
reference to it would not be of any help 
in matters before subordinate courts. 
(Para 23) 
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R. L. Aggarwal with Arun Kumar 
and B. R. Sabharwal, for Petitioner; 
Bawa Shivcharan Singh (for Nos. 1 to 
4) and C. V. Francis, (for Nos. 10 to 15), 
for Respondents. 


- SACHAR, J.: The question that re- 
quires determination in this petition is 
whether a senior advocate, designated 
under the Advocates Act, 1961, and 
Supreme Court Rules, is debarred from 
examining or cross-examining the wit- 
nesses as this would amount to ‘acting’ 
in a court on his part which admittedly 
a senior advocate is prohibited from 
doing. 

2. A suit has been filed by the 
pPlaintiff-respondent for the recovery of 


21 


17, 28 


Rs. 14,722.61 and a mandatory injunc- 


tion for possession under Section 66 of 
the Specific Relief Act. During the trial 
of the suit, Mr. Hans Raj Sawhney, a 
Senior Advocate of the Supreme Court 
and the High Court appearing for the 
defendant, wanted to examine certain 
witnesses. This was objected to by Bawa 
Shivcharan Singh, Advocate, for the 
plaintiff on the ground that Mr. Sawhney 
being a senior advocate could not ‘act’. 
Accordingly, it was contended that as ex- 
amination and cross-examination of wit- 
messes come under the definition of the 
term ‘act’, Mr. Sawhney could not pro- 
ceed with the examination or cross-ex- 
amination of the witness. ae conten- 
tion found favour with Shri P. L. Singla, 
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Subordinate Judge, who by his order 
dated November 28, 1967, held that ex- 
amination and cross-examination of a 
witness is ‘acting’ and as senior advo- 
cate is debarred from ‘acting’ he is con- 
sequently debarred from examining and 
cross-examining the witnesses. 


3. A revision was filed against 
that order which came before me sitting 
singly. I felt that the point raised in 
the revision is important for the mem- 
bers of the bar and it was in the fitness 
of things that this matter be decided by 
a larger Bench. I, therefore, referred 
this matter to my lord the Chief Justice 
for constituting a larger Bench. This is 
how the matter has come up before us 
for decision. 


4. Sub-section (1) of S. 16 of the 
Advocates Act, 1961, provides for two 
classes of advocates. Sub-section (2) of 
S. 16 provides that an advocate may, 
with his consent, be designated as senior 
advocate if the Supreme Court or a High 
Court is of opinion that by virtue of his 
ability, experience and standing at the 
Bar he is deserving of such distinction. 
Sub-section (3) of S. 16 provides that 
senior advocates shall, in the matter of 
their practice, be subject to such restric- 
tions as the Bar Council of India may, 
in the interests of the legal profession, 
prescribe. Section 49 gives power to 
the Bar Council of India to make rules 
for discharging its functions under the 
Act. Part VI of the Bar Council of India 
Rules deals withthe Rules governing ad- 
vocates. Chapter I of this part deals with 
restrictions on senior advocates as con- 
templated under Section 16 (8) of the 
Act. Restrictions under the Rules re- 
levant for the purpose are as under:— 

“Rules governing advocates: 

Senior Advocates shall, in the matter 
of their practice of the profession of law 
mentioned in Section 30 of the Act, be 
subject to the following restrictions:— 

(a) A senior advocate shall not file 
a vakalat or act in any Court, or Tri- 
bunal, or before any person or other 
ree aed mentioned in Section 30 of the 

ct. 

Explanation — ‘to act’ means to file 
an appearance or any pleading or ap- 
plication in any Court, or Tribunal, or 
before any person or other authority 
mentioned in the said section either in 
person or by his recognised agent or by 
an advocate or an attorney on his behalf.” 


jes ove 


“(¢) He shall. not accept instructions 
to draft pleadings or affidavits, advice on 
evidence or to do any drafting work of 
an analogous kind in any Court, or Tri- 
bunal, or before any person or other 
authority mentioned in Section 30 of the 
Act or undertaking conveyancing work 
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of any kind whatsoever. This restric- 
tion however shall not extend to settling 
any such matter as aforesaid in consulta- 
tion with an advocate in Part U of the 
Common Roll.” 


5. Similarly in exercise of its 
powers conferred by Art. 145 of the Con- 
stitution of India the Supreme Court has 
framed the Rules known as the Supreme 
Court Rules, 1966. Order 4, Rule 2(a) 
provides that the Chief Justice and the 
Judges may with the consent of the ad- 
vocate designate an advocate as senior 
advocate if in their opinion by virtue of 
his ability, experience and standing at 
the Bar the said advocate is deserving of 
such distinction. Rule 2(b) of O. 4 pro- 
vides as under:— 


“A senior advocate shall not — 

(i) file a vakalatnama or act in any 
Court or tribunal in India. 

(ii) appear without an advocate on 
record in the Court or without a junior 
in any other Court or tribunal in India. 


(iii) accept instructions to draw 
pleadings or affidavits, advice on evi- 
dence or do any drafting work of an 
analogous kind in any Court or tribunal 
in India or undertake conveyancing work 
of any kind whatsoever but this prohibi- 
tion shal] not extend to settling any such 
matter as aforesaid in consultation with 
a junior. 


(iv) accept directly from a client any 
brief or instructions to appear in any 
Court or tribunal in India. 


Gi) ‘acting’ means filing an appear- 
ance or any pleadings or applications in 
any Court or tribunal in India, or any 
act (other than pleading) required or 
authorised by law to be done by a party 
in such court or tribunal either in per- 
son or by his recognised agent or by an 
advocate or- attorney on his behalf. 


(ii) ‘tribunal’ includes any authority 
or person legally authorised to take evi- 
dence and before whom advocates are, 
by or under any law for the time being 
in force, entitled to practise. 


(iii) ‘junior’ means an advocate other 
a senior advoca 


6. It is not the case of the plain- 
tiff-respondent that there is any specific 
bar under the Advocates Act, 1961, or 
the Bar Council of India Rules or the 
Supreme Court Rules, 1966 restricting a 
senior advocate to examine or cross- 
examine the witnesses. The restriction 
is sought to be supported by the restric- 
tions mentioned in the Rules namely that 
a senior advocate shall not ‘act’ in any 
court. argument is based on the 
contention that the restriction that a 
senior advocate shall not ‘act’ in any 
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court means that he Is not entitled to 
exariine a witness. as the examination of 
witness is covered by the word ‘act’. If 
_is contended that the senior advocate is 
only entitled to plead which, according 
to Bawa Shivcharan Singh, the learned 
counsel, means that he can address the 
court. The short question, therefore, that 
falls for determination is whether the ex- 
amination of witness is to be included in 
the word ‘act’ or ‘pleading’. It is nof 
disputed by the learned counsel for the 
respondent that if the examination or 
cross-examination of a witness is nof 
covered by the word ‘act’ there would 
be no prohibition against the senior ad- 
vocate ae examine witness as the argu- 
ment is based only on the hypothesis 
that the examination of witness is in- 
cluded in the word ‘act’. 


Te The words ‘acf’ and ‘pleading’ 
also occur in Rules 1, 4(1) and (5) of 
Order 3 of the Code of Civil Proced 
and they read as under:—. 

“Rule 1. 


Any appearance, application or act 


ue OF te ea oe required or autho- 

rised by law to be made or done by a 
party in such Court, may, except where 
otherwise expressly provided by any law 
for the time being in force, be made or 
done by the party in person, or by his 
recognised ‘agent’, as the case may be. on 
his behalf: l 

Provided that any such appearance 
shall, if the Court so directs, be made 
by the party in person. 

Rule 4(1) 

No pleader shall act for any person 
In any Court, unless he has been ap- 
pointed for the purpose by such person 
by a document îr In writing signed by such 
person or by his recognised agent or by, 
some other person duly authorised by or 
under’ a power-of-attorney to make such 
appointment. 

Rule 4(5) 

No pleader. who has been geeeocs 
for the purpose of pleading only shall 
sso PO rr ieee Se unless he 

filed in Court a memorandum of ep- 
pearance signed by himself and stating 

(a) the names of the parties to the 


> sult, 
(b) the name of the party for whom 
e appears, and 
{c} the name of the person by whom 
he is authorised to appear: 


Provided that nothing in this sub- 
cule shall apply to any pleader engaged 
to plead on behalf of any party by any 
other pleader who has been duly ap- 
pointed to act in Court on behalf of such 


t would-be seen that Cls. (Ij and 6 

of Rule 4 of Order 3 of the Code of Ci 
edure make a ction between 

the words ‘act’ and ‘pleading’ as in the 
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former case power-of~attorney is neces- 
sary whereas only a memorandum of ap- 
pearance is necessary in the latter case. 
8. Mr. Radhey Lal Aggarwal, the 
learned counsel for the petitioner, sub- 
mits that there is a difference between 
the words ‘act’ and ‘pleading’ and that 
oe must be restricted to the acts other 
than examination of a witness and the 
right of audience, and the later are cover- 
ed by the word ‘pleading’. The interpre- 
tation. of the words ‘act’ and ‘pleading’ 
has been the subject-matter of a number 
of decisions under Order 3 of the Code 
of Civil Procedure and it will be proper 
now to make a reference to them. 


9 >In Harchand Ray Gobordon - 
Das v. B. N. Ry. Co., AIR i916 Cal 181(1} 
a Division Bench consisting of J 
C. J. and Chatterjea, J. held that a re- 
cognised agent has no right of audience 
under Order 3, Rule 1 of Civil P. C. This 
authority clearly, therefore recognized 
that the word ‘act’ would not include 
the right of audience. 


A similar matter came up for 


Eastern ` y erals Corporation, 
Ltd., AIR 1934 Cal 563 where Buckland, 
J. followed an earlier Calcutta case and 
held as under:— 


“To plead’ is not fo make or doan 
appearance or an application or an act, 
and is not wi er 3, Rules 1 and 
2. Therefore, a recognised agent as such 
has ay right to audience.” 

also 


This matter was con- 
dei by a Division Bench in a case 
reported as Jivan Lal v. Ram Rattan, 
ATR 1936 Oudh 261. In this case it was 
Hoa as under; 


i recognised agent cannot be allow- 
ed $ ee and argue. The words ‘any 
appearance, application or act’ mean no 
more than that he can appear, make ap- 
plications and take such steps as may be 
necessary in the course of the litigation 
for the purposes of the case of his prin- 
cipal; he cannot plead or argue for his 
principal” 

12. Reference may also be made 

fo a Full Bench decision ‘case 
al v.Kuppuswami Naidu, AIR 

In that case one of the 
questions that was- to be answered by the 
Full Bench was whether an agent with . 
a power of apogee to appear SS con- 
duct judicial p has the right 
of audience in Coane: The Full Bench 
referred to an earlier unreported Bench 
decision oe the High Court wherein it had 
been held that a right to appear in court 
for its principal given to a recognised 
agent by Order 3, Rules I and 2 of the 
Code of Civil Procedure does not include 
a right to plead. The Full Bench also 
relied on the earlier two Calcutta cases 
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namely Harchand Ray Gobordon Das, 
AIR 1916 Cal 181(1) and In re Eastern 
Tavoy Minerals Corporation, Ltd. AIR 
19034 Cal 563 and held that O. 3 Rr. 1 
and 2 of the Code of Civil Procedure 
does not give a recognised agent any 
right to plead in court on behalf of his 
principal in the appellate or original side 
of the High Court. 

13. The matter also came up for 
hearing in Aswin Shambhuprasad Patel 
v. National Rayon Corporation Ltd., ATR 
1955 Bom 262 wherein Chagla, C. J. re- 
ferred with approval to the Calcutta 
cases and held as-under:— 

“The expression ‘appearance, appli- 

cation or act in or to any Court’ in O. 3, 
R. 1, Civil P. C. does not include plead- 
ing. The right of audience in Court, the 
right to address the Court, the right to 
examine and cross-examine witnesses are 
all parts of pleading with which O. 3 
does not deal at all. It deals with a 
restricted class of acts in connection with 
the litigation in Court and it is with 
regard to that restricted class of acts that 
Order 3 permits recognized agents to be 
appointed.” 
Chagla, C. J. has specifically observed 
that the right of audience in Court, the 
right to address the Court, the right to 
examine and cross-examine witnesses are 
all parts of pleading with which Order 3 
does not deal at all. This case is an 
authority for the proposition that ex- 
amination and cross-examination of wit- 
nesses are not covered in the definition 
of the word ‘act’ but are rather covered 
by the word ‘pleading’, __—s. 

14. The next case which elabora- 
tely dealt with the matter is Pannalal 


y. Deoji Dhanji, AIR 1955 Madh Bha 109 


where after noticing the previous cases, 
Samvatsar, J. held as follows: . . 

“Tt is the privilege of a pleader to 
be allowed to plead and to claim an 
audience for the purpose and a recognis~ 
ed agent has no such right. The words 
‘appearance, application or act’ in O. « 
R. 1 only mean appear, make application 
and take such other necessary steps as 
may be required to be taken up for the 
progress of the proceedings. A recognis- 
ed agent cannot, therefore, be allowed to 
examine witnesses on behalf of his prin- 
cipal or to cr e the witnesses 
of the other side:” 

15. The next case referred to is 
Samdukhan v. Madanlal, AIR 1959 Raj 
85. In this case also it was held that 
Order 3. Rule 1 of the Code of Civil 
Procedure does not include pleading or 
arguing and a recognised agent cannot be 
allowed to ‘plead’ and ‘argue’ under this 
rule. The Calcutta and Bombay cases 
discussed earlier were also referred to 
with approval. 

16. Bawa Shivcharan Singh 
fearned counsel for the respondent relied 
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greately on the case reported as Gov- 
ernor-General În Council v. Bhagwan 
Sahai, AIR 1948 EP 61 where Teja Singh, 
J. after holding that ‘pleading’ and ‘act- 
ing’ stand on different footings held that 
‘pleadings’ in the limited sense of argu- 
ing the matter is a special privilege of the 
pleader and the recognised agent did not 
have that privilege, but nevertheless held 
that a recognised agent can  cross-ex~ 
amine the witnesses because the examina- 
tion of witnesses is covered under the 
term ‘acting’, as this was merely taking 
action for the proper conduct of the case. 


17. The next case in which a 
similar view was taken in Govind Narain 
y. Smt. Chhoti Devi, AIR 1966 Rai 170 
where Jagat Narayan, J. held as follows: 


“A recognised agent of a party is en- 
titled to examine and cross-examine wit- 
nesses, aS examining and cross-examin-~ 
ing a witness is acting and not ‘pleading’. 
To plead means to argue in support of 
a cause. In other words ‘pleading’ only 
means addressing the court. An ex- 
amination of the language of Section 119 
of the Code goes to show ` that the 
authors of the Code made a distinction 
between addressing the court and ex- 
amining witnesses in court. If it were 
the intention of the framers of the Code 
that no one except the party himself or 
his pleader should examine or cross- 
examine witnesses, this intention would 


- have been expressed by the use of ap~ 


propriate words. For literally speaking 
examining and cross-examining witnesses 
is ‘acting’ and not ‘pleading’. Under 
Order 3, Rule 4(5) a pleader can plead 
without filing a Vakalatnama. But no 
pleader is allowed to examine or-cross~ 
examine witnesses unless he has filed his 
This is obviously because 
examination and  cross-examination of 
witnesses amounts to ‘acting’, and O. 3, 
R. 4(1) lays down that no pleader shall 
act for any person in any court unless 
he has been appointed by such person 
by a document in writing,, that is by a 
Vakalatnama.” 

His Lordship followed the observations of 
Teja Singh, J. in AIR 1948 EP 61 and 
dissented from the observations of 
Chagla, C. J. in Aswin Shambhuprasad 
Patel’s case, AIR 1955 Bom 262 and the 
observations of Samvatsar, J. in Panna- 
lal’s case, AIR 1955 Madh Bha 109. 


~ 18. Though the words ‘act’ and - 
‘pleading’ have not been defined in the 
Code some of the cases have purported 
to give definition of the word ‘act’. In 
re Fuzzle Ali, (1873) 19 WR Cr 8 (Cal) 
the expression ‘act’ was defined by Phear, 
J. as under:— 


“I think that the word ‘act’ there 
means the doing of something as the 
agent of the principal party, which shall 
be recognised or taken notice of by the 
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Court as the act of that principal; such 
for instance as filing a document.” 


19. In Kali Kumar Roy v. Nobin 
Chunder Chuckerbutty, (1881) TER 6 Cal 
585, White, J. (Mitter, J. concurring) ob- 
served as follows: 


“To act for a client in Court is to 
take on his behalf in the Court, or in 
the offices of the Court, the necessary 
steps that must be taken in the course of 
the litigation in order that his case may 
be properly laid before the- Court.” 


These two definitions of the 
‘ac? were eee 


. Knunjilal, ATR 1939 Rang F 
wherein their Lordships held that a plaint 
or memorandum of 
drawn up and 

duly authorised under O. 3, R. 4 
is nothing contrary to the provisions of 
the Rule if the said appeal was handed 
over. by another pleader to whom that 
task has been delegated by the autho- 
rised pleader and the appeal filed was 
treated to have been properly filed. 
Their Lordships held that this was a 
ministerial function. In this case, there- 
fore, the presentation of an appeal was 
considered to be covered in the expres~ 
sion ‘act’. 

21. Another case in which ex- 
pression ‘acting’ was also ee : 
the Full Bench case in Satyanarayan 
Venkata Subbiah, AIR 1957 Andh Pra 
172 (FB). In that case execution petition 
had been signed by the party as well as 
by the pleader but was presented by an- 
other pleader who had no power of 
attorney at the time he presented the 
petition. The question that arose was 
whether the presentation of an applica-~ 
tion by a pleader to whom the authority 
in the p manner under Rule 4 
of Order 3 of the Code of Civil Procedure 


the application did not hav 
of attorney there was want of authority 
eee we ‘act’ within 
of Order 3, Rule 4, ae 
referring to 


the case in the earlier Calcutta cases and 
Rangoon case mentioned above held that 
applying’ is included in the word ‘act- 
ing’ and a pleader who files an applica- 
tion on behalf of a party ‘acts’ for him. 
This case also accepted the definition of 
the expression ‘act’ In earlier cases. 


22. All these cases which define 
the expression ‘act? have so far carried 


etc. but all at a stage prior to the start 
nesses (of course it would still be ‘acting’ 
of the frial Le. of the wit- 
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i£ an application is put in during or after 
the examination of witnesses. The sub- 


). 

case decided by Tela Singh, J. (The Gov- 

ouncil’s case, AIR 1948 
EP 61 and Jagat Narayan, J. Govind 
Narain’s case, AIR 1966 Raj 170 has been 
brought to oa RoI where the expres- 
sion ‘acting’ has been held to include ex- 
amination of the witnesses. In the case 
reported as Governor-General in Council, 
ATR 1948 EP 61 there is no discussion. 
as to how the expression ‘act’ is deemed 
to include the examination of witnesses. 
In Govind Narain’s case, AIR 1966 Raj 
170 it has been observed in support of 
the finding that the expression ‘act’ in- 
cludes examination of witnesses the fact 
that no pleader is allowed to examine or 

cross-examin: 


e the witnesses unless he 
files a V tnama and, therefore, it 
should be assumed tion 


. With great respect, no rule is 
pointed out which specifically requires 
filling of a power of attorney by an 
advocate for the purpose of examination 
of witnesses. The fact that the practice 
may be that the advocate files power of 
attorney for examination of witnesses 
does not answer the question that we are 
to decide in the present reference. It 
may that the PONS of attorney is 
filed on the assumption that examination 
of witnesses is covered 
‘acting’ and, therefore as 
Order 3, Rule 4(1), Civil P. 
of attorney is necessary. It < ‘therefore. 
not, with respect, right in basing a deci- 
n on practice which assumes that 
the expression ‘acting’ covers the ex- 
amination of witnesses. 


23. One of the reasons also men- 
tioned in Govind Narain’s case, AIR 1966 
i 170 to ae ‘that the expression 
‘acting’ includes examination of witnesses 
is by Ser ane to 8. 119 of the Code of 
Civil Procédure. It is suggested that S. 119 
of the Code of Civil 


wars 

ly follow. Simply because the legislature 
has used the word ‘addressing the court’ 
and ‘examination of witnesses’, it is not 
determinative of the fact whether the 
word ‘pleading’ cover both the eventua- 

lities. In any case the controversy is 
about the exp ‘acting’ and whe- 
ther it includes ‘examination of wit-. 
nesses’. If ‘examination of witnesses’ is 
not covered by the word ‘acting’ it does 
not really matter whether the word 
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‘pleading’ should be restricted to ‘argu- 
ment’ only or also to ‘examination of 
witnesses’. Moreover it is to be seen 
that Section 119 of the Code is only 
confined to the High Court and obvious- 
ly any reference to it would not be of 
any help in the matter before the sub- 
ordinate courts. 


24. Bawa Shivchavan Singh in 
support of his contention that ‘acting’ 
includes examination of witnesses re- 
ferred to Rule (c) of Chapter I of Part 
VI of the Rules governing Advocates, 
which lays down the restrictions on senior 
advocates and pointed out that Rule (c) 
prohibits a senior advocate from giving 
‘advice on evidence’. The submission of 
Bawa Shivcharan Singh was that as this 
Rule prohibited a senior Advocate from 
‘giving advice on. evidence’ it necessarily 
suggested that he cannot examine wit- 
messes as according to him this expres- 
sion covers ‘the examination of wit- 
nesses’. He also. submitted that the pro- 
hibition of giving ‘advice on evidence’ 
shows that the senior advocate was not 
to have anything to do with the trial 
and, therefore, necessarily was debarred 
from examination of the witnesses. In 
our view this contention is without any 
merit. On the other hand the expres- 
sion ‘advice on evidence’ is an expression 
which is used for a stage prior to the 
start of the trial. In all litigations after 
the pleadings have been settled and issues 
struck an interval is provided to deter- 
mine what evidence should be laid at the 
trial. It is this work which is called 
‘advice on evidence’ and which is not to 
be performed by a senior advocate. 
Odgers’ ‘Principles of Pleading and Prac- 
tice’ 14th Edition, deals with ‘Advice .on 
Evidence’ in Chapter 19, page 256. It 
is stated therein :— 

“As soon as discovery is completed, 
or in urgent cases even sooner, the papers 
are laid before counsel for his advice on 
evidence. This should be done by both 
sides, even in cases apparently simple, 
otherwise the action may be lost for 
want of some certificate or other for- 
mal piece of proof,” 


wane eee Bee so ane 
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“Advising on evidence is, perhaps, 
the most important piece of work which 
a junior barrister has to do; success at 
the trial so much depends on the care 
with which the case is got up beforehand 
and the solicitor, we may have had but 
little experience in litigious work, will 
look to riers for advice on every 
aaa ae de - 

“yt aS Se R to apply i 
postpone the trial, e.g., to secure the at- 
tendance of witnesses who are ill or 
absent abroad.” 


Saraswati v. Tulsi Ram (Sachar J.) 
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25. The ‘trial’ is treated separately 
from a stage prior to that which is called 
‘advice on evidence’ as is clear from the 
treatment in this book which mentions 


bad ‘trial’ in Chapter 20, page 269 separa- 


26. The specific prohibition on 
senior advocate in giving ‘advice on evi- 
dence’ in Rule (c) of the Rules Govern- 
ing Advocates rather bring out clearly 
the fact that examination of witnesses is 
not covered by the expression ‘acting’. 
This is so because if the word ‘acting’. 
was to cover the stage of examination of 
witnesses it would n j have 
covered the stage prior to that, namely 
‘advice on evidence’. that case it 
would not have been necessary to place 
this restriction in Rule (ec) when 
senior advocate had already been pro- 
hibited from ‘acting’ by Rule (a) of 
the Rules Governing Advocates. It is 
quite obvious, therefore, that the Bar 
Council when placing a restriction on a 
senior advocate not to ‘act’ in any court 
was not contemplating to place restric- 
tion on “him at the trial stage, namely 
the examination of the witnesses. Simi- 
larly the explanation given in Rule (a) 
of the Rules and the explanation given 
in Rule 2(b), Order 4 of the Supreme 
Court Rules also indicate that the res- 
triction on a senior advocate to ‘act’ is 
being restricted to the acts of filing, 
PeDe or like applications and similar 
actions. 


27. Even from the point of view 
of practical working it seems to us that 
if the expression ‘acting’ was to include 
the examination of witnesses it will 
virtually debar the senior advocates from 
all original work. It is not unusual for 
courts to hear arguments immediately on 
the conclusion of evidence and if it was 
to be held that senior advocates cannot 
examine witnesses they would obviously 
not be in a position to argue the matter 
if the arguments were to be heard im- 
mediately after the evidence of the wit- 
nesses was concluded. We do not think 
that it was meant to place such serious 
restrictions on the rights of senior ad- 
vocates. It should also be appreciated 
that examination of witnesses is really 
presenting and pleading the case of the 
parties though through the mouths of the 
witnesses. Arguments are only a sum- 
mary and a condensed form of the case 
that has been pleaded already by evi- 
dence. To deprive a party of the benefit 
of a senior advocate when his real case 
is being put forward before the court 


“would be to place the litigant public af 


a serious disadvantage and the law pro- 
fession under a serious and unnecessary 
strain 


28. As was indicated by Samva- 
AS ies Panna Laľs case, AIR 1955 


tsar, 
109 many complicated, legal 


Madh Bha 
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and technical matters arise during the 
course of the evidence and if they were 
to be permitted to be done by persons 
other than advocates (as they would be 
if the examination of witnesses was in~ 
cluded in the expression ‘acting’ it will 
seriously interfere with the proper’ func- 
tioning of the courts which would be 
deprived of the assistance of the ad~ 
vocates at precisely the time it was re- 
quired. In our view, the decision of 
Teja Singh, J... and Jagat Narayan, J. 
have taken too narrow a view of the €x- 
Bes ‘acting’ and, with respect, do not 

y down the correct law. We think that 
ue correct interpretation of the expres- 

‘acting’ as not including, examina- 

aon of the witnesses as held in the 
Panna Lal's case, AIR 1955 Madh Bha 
109 & Aswin Shambbuprasad’s ease, ATR 
1955 Bom 262 is correct one. We, there- 


fore, hold that the senior advocate is no® ` 


prevented from ation and cross< 
examination of the witnesses as the same 
are not covered in the expression ‘acting’. 
In that view of the matter Mr. Sawhney, 


who was a senior advocate was an : 


tent to examine and cross- 
witnesses and the decision of the gub- 
ordinate Judge bari held to the contrary, 
therefore, cannot be upheld and is 


aside. 

29. The result is this revision 
petition Is accepted and the matter is 
sent back to the trial court to proceed 
in accordance with law and in acc 
dance with the observations made above. 
The parties through their counsel are 
directed to appear before the Subordinate 
Judge on 23rd September. The civil re- 
vision is allowed with costs, 


Revision allowed. 





AIR 1971 DELHI 116 (V 58 C17) 


= V. S. DESHPANDE, J. 

Tara Chand, Appellant v. The Land 
Acquisition Collector, (Delhi Shahdara), 
Delhi. Respondent. 

C. M. (M) No, 35 of 1970, D/-27-7« 
1970. 

> Land Agwulation Act‘ (1894), Ss. 18 
and 31 (2), Second Proviso — Right to 
claim enhanced age ar Sage pi under Sec- 
Ton p — When it is destroyed under 

The statutory right to ‘claim enhanc- 
ed compensation under Section 18 would 
be barred when an application. for the 
same -is not made within the e pre- 
scribed or when the applicant has receiv-~ 
ed the compensation under award other- 
wise than under protest. Had he done 
so he would not be even entitled to. ask 
for reference under Sec. 18 in view of 
the bar placed under second = to 


KN/LN/F639/70/GDR/D 


set | 


‘right to claim 


ALE. 


Section 31 (2). But when a valid applica- 
tion under Section 18 is made the sub-« 
sequent acceptance: of the compensation 
by the applicant would not debar him 
from asking the reference merely on the 
ground that in the receipt itself he has 
not expressly stated that the same was 
being -accepted under protest. Al that 
has to be decided in such a case is whe- 
er the person has waived his right to 

nee for reference under Section 18 ex- 
pressly or impliedly by such acceptance 
considering the facts of the case. AIR 
1969 Cal 221 & ATR 1968 SC 933 Follow- 
ed; AIR 1958 Mad 186 and AIR 1964 Caf. 
283 Distinguished; AIR 1980 Mys 264 
(Paras 7, 8} 


Cases Referred: Chronological Paras 
(1969) AIR 1969 Cal 221 (V 56)= 
1969 Cri ae sae Md. Golam Ali 
ma V. d Acquisition Col- 


Seay. AIR 1968 SC 933 (V 55)= 
1968-2 SCR 548, Associated Hotels 
eae aad Ltd. v. Sardar Ranjit 


1968 "AIR 1964 Cal 283 (V 51), 
yeaa Chandra Roy v. Land 
equisition Collector 
race; AIR 1960 Mys 264 (V 47}, 
K. Krishna Rao v. Land Acquist- l 
tion Officer, Coondapur TE 
(1958) AIR 1958 Mad 136 (V 45) = 
1958-1 Mad LJ 27. Mrs. 8. Thomas = 
vy. Collector of Madras JX 


Mr. Daljit Singh, for cps Mr. 
S, S. Chadha, for Responden 


ORDER: The precise oes of the 
enhanced pon pensation 


10 


Le 


under Section 18 of the Land 

tion Act (hereinafter called the “Act 
and what exactly destroys such a right 
under Section 31 of the Act has to be 
considered in this case. 

2. The petitioner’s land was duly 
acquired by the Government and an 
award offering sigalg to the peti- 
tioner was made by the Land Acquisl- 
tion Collector under: Section 11 of the’ 
Act. Under Section 12 (1) of the Act, 
such an award is except as there- 

inafter provided in the Act. Under Sec- 
tion 18 (1) any person who has not ac- 
cepted the award may, by a written ap- 
plication to the Co ector, require that 
the matter be referred by the Collector 
to the Civil Court ae the determination 
by that Court of his objections as to 
the amount of the compensation ete. 
within six weeks of the delivery of the 
award or of the Ta of the notice of 
the award by him as the case may be. 
Under Section 19, “ihe Collector 
make a reference to the Civil Court 
stating he objections raised by the ap: 
P under Section 18. Pending such 

determination of the claim to enhanced 
compensation by the Civil Court, the 


ARRAN APTI ee 
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Collector on making the award under 
S. 11 shall tender payment of the com- 
pensation awarded by him to the per- 
sons interested under S. 31(1) of the Act. 
Under S. 31(2) if such a person shall not 
consent to receive the compensation, the 
Collector shall deposit the same in the 
Court to which a reference under Sec- 
tion 18 is submitted. Then follow the 
two provisos to Section 31 (2) which are 
as follows and which have also to be 


pes along with Section 18 (1) of the 


“Provided that any person admitted 
to be interested may recelve such pay- 
ment under protest as to the sufficiency 
of the amount: 


Provided also that no person who 
has received the amount otherwise than 
under protest shall be entitled to make 
any application under 8, 18:” 


3 . The effect of the above legal 
provisions may be stated as follows:— 

(1) An award and the compensation 
offered by it are final unless an applica- 
tion thin time for reference to the 
Civil Court is made by the interested 
person who does not accept the award 
including the compensation offered by it. 

(2) A person who has not accepted 
the award may nevertheless receive the 
payment of compensation offered by the 
award under protest, shall be entitled to 
make any application under Section 18 
of the Act. 

Let us now apply the above 
{aw to the facts of the present case. The 
award was made on 13-6-1969. The 
claim of the petitioner for compensation 
under Sections 9 and 10, of the Act. was 
for Rs. 1.56,650.00 in addition to the usual 
solatium of 15 per cent. The amount 
offered as compensation by the award 
was only Rs. 30,951.33 P. The peti- 
tioner therefore made an application to 
‘the Collector on 10-7-1969 (Annexure A1) 
requesting that the compensation as 
award may please be paid to him early 
specifically stating as follows: 

“T am accepting the payment under 
protest subject to my right for enhance- 
ment of compensation.” 

On 22-7-1969, the petitioner made an ap- 
plication to the Collector under Sec. 18 
of the Act for making a reference to the 
District Court for enhancement of com- 
pensation specifically stating as follows: 


a E R IT that reference as requir- 
ed by law for enhancement of the 
amount of compensation award by the 
said award be made to the District 
Judge, Delhi.” 

On 24-7-1969 the compensation was paid 
to the petitioner who signed the receipt 
of having received the same in the pre- 
scribed Form CC. It immediately oc- 
curred to the petitioner that. though his 
previous applications dated 10-7-1969 and 
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22-7-1969 had already made it clear 
that he had not accepted the award 
and wanted the reference to be made 
to the- Civil Court he had not 
written the words “under protest” 
in the receipt. Therefore, immedia- 
tely on the day following. namely, on 


” 25-7-1969 he made an application to the 


Collector for pe on to write those 
words to remove any doubt. The Col- 
lector however issued the petitioner a 
notice on 23-12-1969 to show cause why 
his application dated 22-7-1969 for re- 
ference to the Civil Court should not be 
rejected as he had accepted the payment 
of compensation without . any protest. 
The petitioner again wrote to the Col- 
lector on 16-1-1970 as per Annexure A-8 
that the circumstances under which the 
compensation was received by the peti- 
tioner were set out in his letter dated 
25-7-1969; namely, the applications made 
by the petitioner on 10-7-1969 and 22-7. 
1869 already showed that the petitioner 
never intended: to waive his right of re- 
ference to the Civil Court for enhance- 
ment of the compensation. By his order 
at Annexure A-7. the Collector however 
rejected the petitioner’s application for 


‘reference to the Civil Court for enhance- 


ment of compensation mainly on the 
ground that the protest as contemplated 
by the second proviso to Section 31 (2) 
of the Act had to be in the receipt Itself 
and not in the application for payment 


- of the compensation. Despite the peti- 


tioner’s application dated 10-7-1969 there~ 
fore the petitioner was deemed to have 
accepted the compensation without pro- 
test as he did not write the words “under 
protest” in the receipt while accepting 
the compensation. 


5. The abovementioned order Is 
challenged as illegal by the petitioner by 
thig petition filed under Art. 227 of the 
Constitution. 

6. In my view the impugned 
order {s open to the grave objection that 
it fails to consider the real question at 
issue. Instead of considering whether 
the statutory right of the petitioner to 
apply undér Section 18 could be said to 
have been barred or destroyed even 
after the application. under Section 18 
was made. it wrongly places a dispropor- 
tionate emphasis on the question whether 
the protest by the petitioner was enter- 
ed in the -receipt itself or outside. It 
forgets that the acceptance of compensa- 
tion without protest is only one of the 
ways in which his right to apply under 
Section 18 would be barred. It also 
fails to see that the statute does not. say 
that the protest must be entered in the 
receipt itself. Lastly it ignores the ap. 
plication made by the petitioner on 10-7 
1969 for payment of compensation 
without prefudice to his right to apply 
under Section 18. The payment was 
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made in response to that application and 
. the application p the payment must 
be considered to form the same transac- 
tion. In that transaction, the protest was 
incorporated along with the receipt of 
the compensation with the result that 

payment could only be viewed as 
accepted under protest. 


7. According to the legal podoi 
analysed at the outset of this judgment, 
the petitioner had a legal right to the 
enhancement of the com tion offer- 
ed to him by the aw. 


lost the right if he had failed to make 
the application under Section 18 within 
the p period of limitation. Se- 
condly, he may have lost his right if he 
had received the compensation under the 
award, otherwise than under protest. Had 
he done so then he Ph Sib have been 
barred fcr making the application for 
reference itself. 


8. In the present case however 
the application for reference for enbance- 
ment of compensation was already made 
by the petitioner on 22-7-1969. The 
making of the said application on thar 
date had not been barred either by limi 
Hron or by a of the compensa- 


otherwise protest. 
the Collector has decided is ee 
a valid application filed the petitioner 
could be destroyed later by his- accep- 
tance of the compensation under the 
award. It is to be noted that this con- 
clusion of the Collector is not based on 
yany provision of the Act. It is for con- 
sideration therefore whether on gene~ 
ral principles of law, such as ver or 
abandonment of a statutory right, the 
application already made by a peti- 
tioner could be dismissed by the Col- 
ETE a ae SLI Bel ar 
the making of the application though the 

application when made was valid. 


9. A waiver may'be express or. 


implied. First as well as the second 
provisos to Section 31 (2) specify the 
only manner in which the petitioner 
could expressly waive his right to make 
an application ee Section 18. hed 
do not apply to the present case inas- 
much as the petitioner did not recetve 
the compensation under the award be- 
fore the ee of the application under 
Section 1 The impugned order can 
therefore a suppo if at all, only 
on the ground of implied waiver. We 
must therefore carefully examine the 
conduct and the intention of both the 
petitioner and the Collector in the pre- 
sent case. On the side of the petitioner, 
the application dated 10-7-1969 as well 
as the application dated 22-7-1969 both 
expressly stated that the petitioner was 


‘In the meaning of Section 18 (1). 


A. LR. 


accepting the payment of compensation 
mar protest while at the same time 

anting the case to be referred to the 
aa Court for enhancement of compen- 
sation. 


any 

statutory right could be attributed to.the 
petitioner. On 10-7-1969 and agers 
therefore the petitioner was 

“who had not accepted the award” with with- 
these applications were pending before 
the Collector on 24-7-1969 when the peti- 
tioner accepted the compensation. On 
the side of the Collector, it can be 
pointed out that the petitioner did not 
write the words “under protest” in the 
receipt itself Shri S. S. Chadha, learn- 
ed counsel for the respondent, argued 
that the words “under protest” must be 
written on the receipt itself if the peti- 
tioner wanted to claim the benefit of 
the first proviso to Section 31. (2). He 
argued that the words “receive such pay- 
ment under protes? 


money itself the petitioner must protest. 
I agree that the conduct and the inten- 
tion of the petitioner to accept the com- 
pensation. under protest must be made 
clear at the time of the receipt of the 
money itself. It is also true that in 
most cases, the words “under protest” 
might be written on the receipt itself. 


I am unable however to construe the 
First proviso to Section 31 (2) to mean 
that in every case, the words “under 

protest” must be written ‘in the receipt 
Heelf and that unless this is done, the 
compensation would be deemed to have 
been accepted unconditionally. Such a 
construction would be open to the charte 
that it is made in: vacuum. It ignores 
the context in w. 


by Section 18 (1) under which the peti- 
tioner was a person “who had not ac« 
cepted the award”. It also -ignores that 
the application for reference for enhance- 
the compensation was 

petitioner under Sec. 18. 
It also ignores Section 12 (1) under which 
the award was to be except: as 
hereinafter provided”. The words with- 
in inverted commas refer to all those | 
provisions of the Act hase prevent the 
award from becoming final and include 
the making of the application for re- 
ference under Section 18. There is no 


the mere failure to 
“under protest’ in the receipt under the 
first proviso to Section 31 (2) would be 
sufficient to destroy the facts 

that the petitioner had not accepted the 
award and that the award had not be- 
come final against the petitioner be- 


1971 


cause the petitioner had already made 
an application for reference under Sec- 
tion 18 of the Act. 


In view of the applications made by 
petitioner on 10-7-1969 and 22-7- 


1989 at the time of the acceptance of the 
compensation was that he was accepting 
the compensation under protest and was 
at the same time p g his applica- 
tion imder Section 18. This continued 
state of his mind was further proved by 
his application dated 25-7-1969 explain- 
ing why the words “under protest’ were 
not written on the receipt. He has 
stated these facts on affidavit. The Col- 
lector has not filed any counter-affidavit 
denying these facts. The Collector has 
not come forward with the case that in 
fact the petitioner had by his conduct 
shown any intention of waiving his statu- 
tory right. In the absence of any reply 
from the Collector the sworn case of the 
petitioner must be accepted. 


10. In Associated Hotels of Indla 
Ltd. v. Sardar Ranjit Singh, AIR 1968 
SC 933, the question was whether the 
landlord had consented to the AR 


the term in 


landlord to the subletting of the pre- 
mises. This contention was negatived on 
the ground that a first class hotel could 
be run without subletting. Similarly the 
request by the landlord to the Land and 
Development Officer that the premises 
were to be used for a first class hotel in 
air-lines and show- 


of the Supreme 
so long as the conduct of a person is not 
utterly inconsistent with the continuing 
possession of a statutory right by him 
it would not be taken to amount to an 
implied waiver. Before a person can be 
held to have lost his right by implied 
waiver, the conduct of such a person 
must be clearly inconsistent with the re- 
tention of such a-right by him. The con- 
duct of the petitioner in the present case 
is not only consistent with the possession 
of the right to make a reference. under 
Section 18 but is utterly inconsistent 


with the theory of waiver of such a 
right by him. | 
11. Shri S., S. Chadha, learned 


counsel for the respondent, relied upon 
the following decisions Me are how~- 
ever clearly distinguishable. In Mrs. S. 


v. Collector of Madras, AIR 1958 
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Mad 186, the ca pcan had uncondi- 
tionally accepted 


pensation she had not indicated her non- 
acceptance of the award and the inten- 
tion to apply for reference under Sec- 
tion 18. In that context her failure to 
enter a protest at the time of the accept- 
ance of compensation was 

covered by the provisos to Section 31 @) 
and operated as a bar to the making o 
an application under aes 18. 


In Suresh Chandra Roy v. Land 
Acquisition Collector, ATR 1964 Cal 283 
the petitioner had applied for reference 
under 18 on 18-7-1958. But he 
did not continue to show this intention 
when on 12-8-1958 he made an applica- 


. tion for payment of compensation with- 
ut reserving his 1 


any protest. Again on 18-8-1958, the 
petitioner applied for payment of com- 
pensation. On 30-1-1959 his counsel re- 

the compensation without protest. 
In view of this conduct, his old applica- 
tion on 18-7-1958 was not deemed to be 
sufficient to show-an intention that the 
compensation was accepted by him under 
protest. er, the Collector filed an 
affidavit specifically stating that the peti- 
tioner had received payment of compen- 
sation without protest. The petitioner 
did not deny this allegation which was 
therefore deemed to be admitted by non- | 
traverse. In every material circum- 
stance, this case is different from the 
ree case. 

In K. Krishna ‘Rao v. Land Acquisi-~ 
tion Officer, AIR 1960 Mys 264 the petl- 
tioner had accepted only the voucher but 
had not actually recei the amount of 
compensation before he made an applica- 
tion for reference under Section 18. It 
was held that he was not barred from - 
making an application under Section 18. 
This case actually supports the petitioner 
in the present case in emphasising that 
make the application under 
Section 18 must arise before the applica- 
tion is made under second proviso to 
Section 31 (2) and therefore the peti- 
tioner in the present case also was not 

from making the application. 
Insofar as the decision in Suresh 
Chandra’s case referred to above is reli- 
ed upon for the proposition that a pro- 
test must be made in the receipt for 
compensation itself, a later Division Bench 
decision of the same High Court nega- 
tives this proposition. In Md. Golam Ali 
Mina v. Land Acquisition Collector, ATR 
1969 Cal 221 the application for payment 
of compensation itself stated that the 
compensation was being received under 
protest, The Tece On ee CE Fea 
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plication however did not use the words 
“under protest”. In these circumstances, 
the acceptance of the compensation was 
held to have been “under protest” even 
though these words were not used in the 
receipt itself. 

12. For the above reasons the im- 
- pugned order at Annexure A-7 discloses 
of law patent on the face of 
the record. It is therefore quashed and 


the Land Acquisition Collector is directa 


ed to act upon the petitioner's applica- 
ey dated 22-7-1969 under Section 18 of 
ct 


allowed with costs in the’ above terms. 


Petition allowed. - 





AIR 1971 DELHI 120 (V 58 C 18) 
PARKASH NARAIN, J. 

Union of India, Appellant v: M/s. 

Tribhuwan Das Lalji Patel, Respondent. 

F. A. F. O. No. 120-D of 1961, D/- 

6-8-1970 from order of N..C. Gupta, Sub, 

J. Ist Class, Delhi, D/-7-3-1961. n 


(A) Contract Act (1872), S. 73 — 
Contract for sale of goods — Breach of 
= oe — Under S. 73 compensation 

not 
indirect loss.or damage — S. 73 does not 
five any cause of action unless and until 
e is actually suffered — A con- 

trary view will render provisions of. Sec- 


Contract for sele es — Breach of 
of damag 


makel price on date of breath — But 
parties to contract can create for them- 
inches special rights and obligations such 
providing measure of damages for 
breach and specifically exclude condi- 
tions which law generally attaches: to 
contract for sale of goods — Section K 


. o£ Goods Act (1930), S. 62. (Para 7) 

(C) Contract Act (1872), S. 73 — 
Contract for sale of goods to Govern- 
ment — In case of breach Government 
entitled to recover as liquidated damages 


2 cent. of price of goods not supplied 
eo from. 


or to purchase goods not supplied 

anywhere else at contractor’s risk or to 
cancel contract — In case of risk pur- 
` chase or cancellation contractor Liable for 


KN/LN/F632/70/GNB/B 


(1958) ATR 1958 Bom 291 (V 45)= 


to. be given for any remote or | 


.booklet known as form W., S. B. 


ALR. 


loss which Government may sustain — 
Contractor not entitled to payment of any. 
gain made by Government on repurchase 
sai that Government could recover 
only loss sustained by it and could : not 
claim damages if no loss was sustained. 
(Para 4). 
Cases Referred: Chronological Paras 
(1958} AIR 1958 Andh Pra 533 
(V 45) = (1958) 2 Andh WR 155, 
Dhulipudi Namayya v. Union of 
India 
ILR (1958) Bom 775, Sitaram 
Bindraban v. Chiranjilal 


lal . 
(1957) ATR 1957 Madh. Bha 190 
(V 44) re ey Madh BLJ 1297, 


Viswana Amarlal E 
(1946) AIR 1946 Pat 263 v 33) =: 
222 Ind Cas 315, Jado Prasad v.. ; 
una Prasad gi 


- Jam 
(1932) "ATR 1932 PC 196 (V 19)== 


59 Ind App 398, Erroll Mackay 

v. Kameshwar Singh 5 
(1919) AIR 1919 Mad 1053 (V 6)= 

ILR 41 Mad 709, Saif 

and Sons v. Wilson and Co. 6 


`.Briibans ae with J. P: Gupta, 
for Appellant; A. B. Saharia, for Res- 
pondent. 


Ram. Labhaya were accepted and the 
award was not made ae rule of the Court. 


2, The facts leading up to the . 
award were that a contract for the u 
ply of Indian Teak Sleepers ‘of specified 
sizes at a specified. rate was entered into 
between the Union of: India and M/s. 
Tribhuwan Das Lalji Patel of Bhavnagar. 
The contracted goods had to be suppli- 
ed to the Union of India on monthly 
basis from June, 1952 onwards and the -` 
total quantity was‘to be supplied by 31st- 

, 1952. The contract entered 
into by the Union of India. was subject 
to its Supply. Department’s general con- . 
ditions of contract contained in a ee. 
13 
These general conditions, inter alia 


same were to be referred to the arbitra- 
tion of two arbitrators, one to be ap- 
pointed by each of the contracting 


ties and case o ement to an 
umpire for his adjudication. 
-did a e parties as to the 


claim of damages of Union of India aris- 
ing. out of the alleged non-supply of the 
contracted goods by the other party. 
The arbitrators did not agree among 

ves and so the matter was re-« 
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ferred fo Shri Ram Labhaya, Umpire; 
who made his award on 2lst November, 
1960. By this award the Government’s 
claim for damages was upheld to the 
extent of Rs. 18.320/-. On the award 
being filed in Court the Contractor filed 


objections against it and contended that - 


the award is liable to be set e as it 
‘suffered from an error apparent on the 
face of it. The trial Court agreeing with 
the contention set aside the award and 
dismissed the A ae of Union òf 
India for making the award a 
the Court. Ae ieved. the Union of 
India has preferred this appeal. 

3, Mr. Brijbans Kishore, the 
learned counsel for the appellant, has 
urged that on a reading of CL 11 (8) of 
the conditions of contract it would be 
clear that irrespective of whether the 
Government suffered: any loss or not on 
account of the contractor's failure to 


supply the contracted goods, the Gov- . 
to damag 


ernment was entitl es. He 
further contended that the award was 
justified in terms of illustration (a) under 
Section 73 of the Contract Act. The 
learned counsel for respondent, on the 
other hand, contended that when ad- 
ep eee suffered no 
the umpire could 
award damages as damages can only be 
awarded provided there is a loss. 

4,° Clause 11 (8) of the conditions 
of contract reads as under:— 

“Failure: and ‘Termination. Should 
the contractor fail to deliver the stores 
or any consignment thereof within the 
period prescribed for such delivery the 
Secretary, Department of Supply shall be 
entitled at his option either:— 

(a) to recover from the contractor 

as “liquidated damage, and not by way 
of penalty, a sum of 2% of the price 
of any stores which the contractor has 
failed to deliver as aforesaid; for each 
month or part of a month during which 
the delivery of such stores may be in 
arrears. 

(b) to purchase elsewhere, . without 
notice to the contractor on the account 
and at the risk of the. contractor, the 
stores not delivered or others of a-similar 
description (where others exactly comply- 
ing. with the particulars are not-in the 
opinion of the Secretary, Department of 
Supply which shall be final, readily pro- 
curable) without cancelling the contract 


in respect of the consignment not yet due - 


for delivery, or 

- (c) to cancel the contract. 

In the event of action being taken 
under (b) or (c) above the contractor 
shall be liable for any loss which the 
purchaser may sustain-on that account 
but the ee ace shall ‘not be entitled 
to any gain on rep made ag 
default.” i 


e of 
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Under this clause ft is apparent that if 
the Contractor fails to deliver the stores 
or part of the stores, the Government be- 


“comes entitled at its option either to re- 


cover as liquidated damages a sum of 
2 per cent. of the price of the stores not 
Pia or if they are supplied late; or 
the stores not supplied or 

shor supplied from anywhere else at the 
risk and expense of the contractor and 
claim any excess price paid by the Gov- 
ernment; or to cancel the contract. In 
case there is risk purchase or cancella- 
tion of contract the contractor is liable 
for any loss which the purchaser or the 
Government may sustain. But the con- 
tractor will not be entitled to payment 
of any gain made by the Government on 
repurchase. Thus, it is apparent that the 
Government can recover only loss sus- 
tained by it and cannot claim damages 
from the contractor if no loss is sustain- 
ed. Mr. Brijbans Kishore urged that in 
the proviso to Cl. 11 (3) read above the 
word “shall” has been used to fix the 
liability of the contractor but the word 
“may” has been used with regard to any 
loss that may be sustained by th 
ernment and this would tend to mean 
that irrespective of the loss there is a 
liability on the contractor. to pay 
damages. I cannot agree to this inter- 


‘pretation of the clause as a very reading 


of the proviso would show that the con- 
tractor’s liability to reimburse the Gov- 
ernment exists only if there is any loss. 


5-6. Mr. Brifbans Kishore strongly 
relied on illustration (a) given under 
Section 73 of the Contract Act and urged 
that this illustration amplifies the legis- 
lative intent contained in Section 73 as 
oproer to Section 74 of the Contract Act 

d irrespective of any loss compensation 
has to be paid by the person who breaks 
the contract in the sum equivalent to the 
price which falls short of the price at 
which the other party might have ob- 
tained the goods whether the same were 
obtained or not. In support of his con- 
tention he first relied on a decision of 
the Madhya Bharat High Court in 
Vishwanath: vy. Amarlal, AIR 1957 Madh 
Bha 190. It was held by Dixit, J. that: 


“In a suit for damages for breach of 
a contract for sale of goods it is not 
necessary for the plaintiff to prove that 
he purchased the goods from other 
sources at a price exceeding the contract 
price and sustained a loss. The fact that 
the buyer sustained no actual loss from 
the sellers failure deliver the 
goods is no ground for awarding nominal 
damages to the buyer. The buyer is en- 
titled as indicated by Dlustration (a) to 
Section 73, Contract Act, to receive from 
the seller by way of compensation the 
sum by which the contract price falls 
short of the price for which the buyer 
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might have obtained goods of like quanti- 
ty at the time when they ought to have 
been delivered.” 


The learned Judge came to the above 
conclusion primarily on the basis of the 
decision of the Privy Council in Errol 
Mackay v. Kameshwar AIR 1932 
PC 196. “To my mind the ecision of the 
Judicial committee cannot be construed 
in the manner it has been construed by 
Dixit, J. or now sought to be construed 
by Mr. Brijbans Kishore. In the case 
before the Privy Council the facts were 


as ee 

| contract was entered into on 
patois for the sale of 200 mds. of new 
crop Java indigo seed at Rs. 22/- per 
maund excluding bags, fo.r., hana 
railway station, delivery to be made in 
April 1920 between the parties. 
plaintiff had given Rs. 1,000/- as earnest 
money. The defendant failed to make 
the deliveries as stipulated. The ques- 
tion that arose for determination was 
what estimated damages and with re- 
ference to which date the defendants 
were liable to pay the plaintiff. After 
det the date of breach their 
Lordships of the Privy Council observed 


On the basis of the date of 
30th April 1920, Fr. is now necessary to 
consider how 
estimated. If 
market for the 
breach the damages must be based on 
the difference between that market price 


senaedewu tat eanes 


there was an available 


resale mes because if 
there was a market, the law presumes 
that the buyer can eg 


price, as if 
default. Hence the difference of price, 
if the market price exceeds the contract 
price, is the sole damage in general re~ 


From the above quoted observations if 
is sought to be argued that the question 
of market price was immaterial and no 
repurchase is required to be proved. In 
my view, the observations: of the Privy 
Council were made only in the context 
of fixing the quantum of damages and 
does not lay down the proposition that 


In fact, a reading of Section 73 of the 
Contract Act makes this obvious. [lus 
tration (a) to Section 73, Contract Act, 
has to be construed in in the light of the 
statutory provision so as to harmonise 
principles laid down in the 
section and not to enlarge the scope of 
the section by imputing to the statute 
something what is not stated therein. It 
is specifically provided in the second 


the damages are to be 
goods at the date of. 
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clause of Section 73 that that compensa- 
tion is not to be given for any reno 
or indirect ae or Tf 

- damage is excluded it it 
cannot be Gaand how compensation 
can be awarded when there has b 


and Sons 
1919 Mad 1053, ` also, in my opinion, 
suffers from the same fallacy. am in 
respectful disagreement with ihe rule 
laid down in the Madhya Bharat and the 
Magee decisions. 

7. To my mind the principle is 
well settled that the measure of damages, 
normally, in case of breach of contract 
for sale of goods, is a difference between 
the contract price and the market price 
on the date of the breach. It is, how- 
ever, open to the parties to the contract 
to create for themselves any special 
rights and obligations that they may 
re such as providing therein measure 

of damages in case of breach of contract 
exclude the conditions 


of sale of goods. In fact Section 62 of 
the Sale of Goods Act is a statutory re- 
cognition of eo ee the parties. 


was o 

Dhulipudi 
Namayya v. Union of India, AIR 1958 
Andh Pra 533: 

“It is well settled that courts will 
give damages for’ breach of contract only 
by way of compensation or loss suff 
and not by way of punishment.” 

The ea tile ae i Aes Sek 
Bench of the Bombay High Court in Sita- 
ram Bindraban v. Chiranjilal Brijlal, AIR 
1958 Bom 291, and by a Bench of the 
Patna High Court in Jado Prasad v. 
Jamima Prasad, AIR 1946 Pat 263. In 
the last noted case it was observed that 
““mder the terms of Section 73 the 
compensation is not to be given for any 
heme or indirect loss or damage sus- 

ed by reason of the breach of con- 
nae The section does not give any 
cause of. action unless and until the 
damage is actually suffered.” 
I am in respectful agreement with the 
observations contained in the decision of 
Jado Prasad’s case, AIR 1946 Pat 263. 
If the contrary view was to be taken the 
provision of Section 73 will become nu- 
gatory and a party yon be penalised 
though the other party has suffered no 
loss. Mr. Brijbans Kishore frankly con- 
ed that Section 74 was not attracted 
in this case and so I need not comment 
upon that aspect of the case relied upon ` 
by iy the lower Court. 


8. In this view of the matter, 
though for a different reason, I uphold 
the decision of the trial court and dis- 
miss this appeal with costs. 

ppeal dismissed, 
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AIR 1971 DELHI 123 (V 58 C 19). 
' (HIMACHAL BENCH) | 
PARKASH NARAIN AND 

PRITAM SINGH SAFEER, JJ. 


M/s. Narinder Chand Ram Nath and 
Co., cn ag or v. The Pc Governor. 
ees and others, Respon~ 

en 


ag P. A. No. 10 of 1969, D/- 13-1« 
(A) Interpretation of - Statutes . 
Fiscal statute because of their special 
significance must be strictly construed 

and enforced. (P 
(B) Constitution of India, Art. 246 — 
Law of one State adopted in another 
State remains in force in that State even 
if amended or abolished im the State of 
origin. H ceases to exist when m 
fally withdrawn by the adopting State. 
(Para 10) 
(C) Constitution of India, Art. 239(1) 
= Power of administration of Union 
territory of the president or of the dele- 
gatee — Administrator is subject to the 
supremacy of lew enacted by Parliament. 
(Para -12) 
(D) Government of Union Territories 
Act (1963), S. 23 (1) (a) — Abolition or 
alteration of tax law in Union apa 
can ali be done saa hae Maar 
pliance with provisions of S. 23 (1). 
(Para 1 


Thus the legislative imposition of 
sales-tax caused by the promulgation of 
the Punjab General Sales Tax Act in 
the Union Territory of Himachal Pradesh 
could be abrogated only through the due 
process of law envisaged in Section 23 
and not by administrative action. The 
concurrence sought from the Central 
Government to the administrative action 
cannot be equated with the requisite 
compliance with Section 23 (1) which 
provision exists in a validly enacted law 
by the Parliament in terms of Art. 239 
(i) of the Constitution. (Paras 15 & 16) 


(Œ) Rules- of Business of the Gov- 
chal Pradesh (1963) 
and 309, Proviso 


com- 


(1963) )}, R. 49 — The expression “may” 
must be pair ri to mean “shall” for 


ey oe th object- and intent of S. 23 
(1) (a) of the Act of 1963. (Para 27) 


Thus reference to Central Govern- 
ment prior to introducing a draft bill in 
the Legislature of Union territory. is 
essential (Para 27) 


(F) Rules. of Business of the Gov- 
ernment of Himachal Pradesh (1963) 
(framed under Arts. 239 and 309, Proviso 
of Constitution read with S. 46 of Gov- 


ernment of Union Territories Act (1963), 


_KN/AO/F615/70/CWM/C 


N. C. Ram Nath & Co. v. Lt. Governor 
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Rules 56 and 58 — Proposals for legis- 
lation covered by the R. 56 must be re- 
ferred by the administrator 


to the Cen- 
tral Government. - 0 Pera 28) 


Thus the proposal to legislate in res- 
pect of sale or purchase of rary 
liquor is. imperatively teferable _to 
Central. Go 


therefore, could have been achieved only 
through a legislation sanctioned by an im- 
perative prior reference to the Central 
Government getting its advice and agree- 


ment ; (Paras 31, 32) 
G) Constitution of India, Art. 226 
“ee Grant _of even le relief does 


of representation made on behalf of State 


which is not on any legal sanc- 
tion behind it. AIR 1968 SC 718 and 
ATR 1951 SC 469, Distinguished; AIR 


1963 SC 1216, Rel. on. 
(Paras 34, 39, 40, 44 and 45) 
If a notification, resolution or scheme 
emanating from a statutory sanction holds 
out any representation or assurance 
which causes the citizens to act in a parti- 
cular way then the Courts of law may 
step in to adjudicate upon the rights 
achieved by the citizens. (Para 34) 
Where announcement was made by 
the Collector of Excise and Taxation at 
the time of auction held in respect of 
granting of licence for le of Indian 
made foreign liquor in the territory of 
Himachal Pradesh that no sales tax 
would be leviable on the sale of the 
liquor and it was proved that the an- 
nouncement had no legal sanction behind 
it, the recovery of sales tax from the 
licence holder for the sale of liquor being 
living statute Le. 


upheld then by granting 
the relief to the licence holder the court 


will be causing negation of law. AIR 
1968 SC 718 and AIR 1951 SC 469, Dis- 
tinguished. (Para 44) 


The State was collecting the disput- 


` ed sales tax under the compulsion of law. 


The doctrine of “legal justification” was 
available to it. No equity could repel 


what the State was justified in doing 
as a matter of its legal duty. 
(Paras 39, 40) 


s The State was collecting the disput- 

ed sales tax under the compulsion of law 

and in such matter equity was out of 
place. AIR 1965 SC 1216, Foll. 

(Para 45) 

(H Constitution of India, Art. 226 

— Writ jurisdiction is of limited and 

extraordinary nature wherein no issues 

ean be framed and no rules of. production 
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of evidence: can become available to par- 
ties.- (Para 49) 
Thus where the petitloner alleged 

that the respondents were holding back 
important evidence in their possession it 
was held that the petitioner had resorted 
to wrong remedy by moving 

- under Art. 226, Tt could be only in Civil 

suit that the parties could 

on specific issues and the Neat 
provisions of C. P. C. for collecting evi 
dence from whatever source it may be 
available. (Paras 49, 50) 


Cases Referred: | “Chronological ` Paras 


Sie AIR 1968 SC 718 (V 55) on! 
wae 2 SCJ ean Union of India — 
= 8. 


(1965) AIR- 1965 SC 1216 (V 52)= 
1965-56 ITR 67, Commr. of L T. 
- Madias v. V. M R P. Firm, 


-r 


Muar , a 
(1953) 1953 AC 461 47 | 


(1951) AIR 1951 SC 469 (V 389= ` 
-1952 SCR 43, Collector of Bom- + 


City of Bombay 34, 40, 42 
(1949) 1949-1 KB 227 m 1948-2 
All ER 167. Ro Vv. Minister 


Pensions 34 
ao 1921-3 KB 500 = 91 LJKB 
75, Rederiaktiebolaget Amphitrita 

` y. King . 34 


Sibal M. G. Chitkara and S. P, Goel, 


PRITAM SINGH SAFEER, J.: 
very significant question arises on ee 


in favour of a citizen on th 
presentation made on behalf.-of the State 
. Gn this case the respondents to the ap- 

peal) whlch may not be based Upon Any 
legal sanction behind it. 


2. This Letters Patent appeal has 
been substantially urged on the basis of 
the observations made by the Hon'ble 
the Supreme Court of India in ATR 1968 
SC 718, Union: of M/s. Anglo 
Afghan Agencies, The appellants’ counsel - 
was allowed to argue as it he was once 
again urging the acceptance 
writ petition No. 131 of 1967, That writ - 
petition was filed‘ s, Narinder Chand > 
Hem Raj and Compa. English Wine 
Contractor, the Mall, Simla through its 
partner named Shri Hem Raj. The res- 
pondents were the Lieutenant Governor, 
Administrator, of the Union Territory of 
aro -Pradesh, the Excise and Taxa- 
on 
Government, the Collector, 
‘Taxation of the same Government and. 


Anglo Afghan Agencies a 
34, 40 the liquor and beer 


for Appellants: Bhagirath Dass and P. found t 
Raj, for- Respondents. 


equity 
the petition had been filed. 


of his civil- 


ALR 


last of all the Excise and Taxation Off- 
cer, was added as respondent No. 4. 


3. The main allegation, on which 
the pleas raised through that writ peti- 
tion rested, related to a specific an- 
nouncement alleged: to ee been made 
on the 31st of March, 1967 when an auc- 
tion was held in respect of granting of 
the licence for the sale of the Indian 
made foreign amo The appellants, as 
- petitioners, alleged that after reading the 
conditions of the pers to the prospec- 
tive ‘bidders, onè of whom were the ap< 
pellants an announcement’ ‘was made that 
no sales tax would be leviable on the 


uld ea ae 
the licensee at 
imla who may be granted the licence 
in Form L-2. It was made clear that 
the licensees holding licences in Forms 
L-3, L-4 and L-5 were bar licensees. The . 
appellants alleged that they offered the 
bid in vlew of the said announcement 


made at the time of the auction held on ` 


the 3lst of March, 1967. -The- argument - 
at the Bar was framed in more emphatic 


phraseology: than that used in the peti- 


It was to the effect that the peti- 


tioners, who are the appellants ore 


_ this Court were defrauded Into giving a 


higher bid because of the alleged an= 
nouncement made by respondent No.. 3. 
The learned counsel a the 


appearing for 
ts seri te that the Court was 


submitted that in view of the observa- 
the Hon'ble the Supreme 
Court” of India in the afore-mentioned 
being also a Court of 

must grant the reliefs for which 


A, Before considering the merits ` 
of. the contention raised it. would be ap- - 
propriate to notice some of the facts on 
which -the present appellants have placed 
their reliance.. It is alleged by the ap- 
pellants that for the first month after 
the license was granted to them in Form 
L-2 no tax was charged from them but 
then subsequently the respondents start- 
ed realising tax contrary to the announce- 
ment made at the time of the patter 
-The sales tax so realized after the end’ 
of -the at ae April, 1967 has been at 
the rate of 10%. Paragraph 7 of the 


petition .is very cant. The present 
appellants alleged therein that when the 
Jevy of the sales tax ‘they ap- . 


proached: not sant ver No. 8 -to the 

petition who bad made the announce- 
ment but respondent No. 2 who is men- — 
tioned as the Excise and Taxation Com- 
missioner, Himachal Pradesh Govern- 
ment, Simla. It is alleged that it was 
represented to respondent No. 2 that con- 
trary to the announcement sales tax.was 


ia a 
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the appellants that the case for the with- 
drawal of the levy of sales tax had been 


forwarded to the Central Government and ` 


the appellants would be refunded all the 
sales tax deposited by thèm after the 
approval of the Central Government 
would be received, - 

5.. It must be stated here that it 
isan admitted -aa Of the. ecoclieame 
that before the merger of Simla with 
Himachal Pradesh the disputed sales tax 
was leviable under the law which then 
prevailed. 
worthy because t is sta 
under: 

“10. That the sales-tax on the sales 
of Indian made foreign liquor and beer, 
was imposed by the erstwhile Punjab 
Government with effect from 30th of 
vide notification Nos. 


. O. 213/P.4.46/46/ 
S.6/66. dated the 30th September, 1966, 
Copies of the said notifications -are ate 
tached herewith as Annexures “F”, and 
“G” respectively. By virtue of the pro- 
visions of the Punjab State Reorganisa- 
tion Act, 1966, the said tax continued to 
be enforced in the territories which were 
formerly part of the erstwhile Punjab 
State and now forming oo of the Union 
Territory of -Himachal Pradesh.” 


6. In paragraph 11 of the petition 
the petitioners who are present appel- 
lants, proceeded to state that the Simla 
District being formerly part of the erst- 
while Punjab State the sales-tax imposed 
under the said notifications continued to 
be enforced in the said district after its 
merger with the present Union Territory 
of Himachal Pradesh. 

7. The foregoing paragraphs 
tain admissions to the effect that it 
well-known to the present appellants that 
the levying of the disputed sales-tax was 
lawfully invoked at the time of auction 
and the said. levy was’ even thereafter 
to remain enforceable unless and until 
a by law. 

There was a law under which 
the eee was being levied and col- 
lected. Only a legal amendment of that 
law could exonerate the. present appel- 


corn- 


lants from the levy of the “Sales-tax™ - 


in question. Ignorance of law is never 
an excuse and no announcement as the 
one having been allegedly made orally at 
the time of the auction could be equated 
with the amendment of the fiscal law. 
I may observe here that the fiscal 
statutes have a special significance and 
are required to be strictly ‘construed and 
enforced. 

- 9 The ‘petition preferred by the 
present appellants also contains an admis- 
sion that on their representation they 
were told by respondent No. 2 that the 
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Paragraph 10 of the petition te eda ‘becomes obvious from a combined peru- 


‘situation of ob 


is adopted by another State or in 
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abolition of -the levy of the salex-tax 
was still under contemplation and the 
reference made in that behalf to the 
Government of India for achieving its 
approval was under consideration. 
The clarification sought by. the appellants 
which got them the assurance mentioned 
in paragraph 7 of the petition. to the 


. effect that the matter was still under 


consideration with the Central Governa 
ment was presumably sought immediate« 
ly after the authorities started the cola 
lection of the sales-tax from the appel« 
lants .sometimes in May, 1967. ‘That 


sal of paragraphs 6 and 7 of the petition 
as also from the other facts borne out 
of the correspondence which has been 
persistently relied upon by the present 
appellants. The learned counsel for the 
A gg asserted that the state of af- 
was different in Punjab and 
ie a en 
are not concerned in this 
what has been happening there. 
the merger of the concerned territory 
with Himachal Pradesh it has become 
Himachal Pradesh and the provisions of 
Art. 14 of the -Constitution of India 


-would not come in for consideration by 


assuming any parallel between the cir 


chal 
territories of the States of Punjab or 
Haryana. : It must be recorded here that 
no argument was addressed on the basis 
of the provisions of Art. 14 of the Con- 
stitution of India while this appeal was 
urged. The arguments as stated above, 
presented in various ways rested merely 
upon the plea that an actionable equity 
has arisen in favour of the appellants 
on account of the representation contain« 
ed in the alleged announcement made on 


was -the 3lst of March 1967 which had, ac 


cording to the learned counsel appearing 
for the appellants, trapped them into the 
taining the licence in Form 
2 by becoming the highest bidder at 
the time of the auction. 


; It is firmly established that 
if a law which is prevailing in one State 
any 
way becomes applicable in another State 
it would remain in force therein even 
after it may be amended or abolished so 
far as its application may be concerned 
to the areas in the State of its origin. 
What. happened in the State of Punjab 
therefore or in the State of Haryana 
could not bear any relevance to the en-« 
forcement of the levy of the concerned 
sales-tax so far as the Union territory 
of Himachal Pradesh was concerned In 
the present case it must be said that 
the imposition cannot be held to havel. 
been suspended by any announcement 


“unless it can be shown to have been law- 


fully withdrawn. The prevalence of the 
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law maintaining the imposition of the 
said tax has not been contested. It is 

consequence of the alleged announce- 
ment which is insisted upon as inviting 
Pe Court to grant the reliefs prayed 
or. 

11. A submission was also made 
to the effect that the Himachal Pradesh 
Government was-entitled to take a deci- 
sion so as to add to or delete any items 
contained in Sehedule A attached to the 
Punjab General Sales Tax Act without 
the concurrence of the Government of 
India. That argument deserves to 
tested. It is significant that Himachal 
Pradesh is a Union territory. Article 239 


of the Constitution of India deals with ` 


the administration of the Union terri- 
tories. Sub-article (1) of that Article is 
as under:— 


- “239. (1) Save as atharwice provided 
by Parliament by law, every Union terri- 
tory shall be a ed by the Presi- 
oo acting, to such extent as he thinks 

through an a tor to be ap- 
ee aoe by him with such designation as 
he may specify.” 


12. A clear interpretation of the 
foregoing sub-article would be that the 
Union territory of Himachal Pradesh ‘is 
administrable by the President subject 
to the limitations contained in any law 
providing otherwise and which law may 
have been duly made by the Parliament. 
The limitations on the Presidential 
powers would be contained in that law. 
Subject to such limitations the President 
can act through an administrator only 
to the extent to which he may like to 
act through him. The appointment of 
such an administrator is also to be by 
the President. The presidential power 
as it may be residing with him or as it 
may have been delegated to any extent 
to the administrator would remain sub- 
ject to- any such law as may be other- 
wise providing under the sovereign legis- 
lative authority of the Parliament. 


. 13. I may say here that on a bare 
interpretation of the foregoing sub-arti- 
ele (1) of Art. 239 the argument urged 
at the Bar that the Himachal Pradesh 
Government acting through its adminis- 
trator could by itself make alterations 
in Schedule A as appended with the 
Punjab General Sales Tax Act loses 
merit. That is so because over the pre- 
sidential power delegated or undelegated 
would prevail the supremacy of the law 
enacted by the Parliament. ‘That protec- 
tion to such a ‘law’ is enshrined in the 
opening words of Art. 239 of the Con- 
stitution of India. 

14. It was in terms of the said 
opening part of Article 239 that the 
Parliament enacted the Government of 
the Union Territories Act, 1963. There 
iş a provision in the foregoing Act for 


A. L E- 


causing legislative amendments. Thaf 
provision s for attention because the 
PPn of the es-tax which is 
ed results from a legislative enact- 
pera which is the Punjab General Sales 
Tax Act as it stands applied to the Union 
Territory of Himachal Pradesh. Any 
amendment to that Act or to the Schedule 
thereof could have been made only by 
resorting to the provisions of Section 23 
of the Government of Union Territories 
Act, 1963, or to the “Rules of Business 
of the Government of Himachal Pradesh, 
1963” which will come in for considera- 
tion later on. . Sub-section (1) of Sec- 
tion 23 is in the following terms :— 


“23. (1) A bill or amendment shall 
not be introduced into or moved in the 
Legislative Assembly of a Union territory 
except on recommendations of the ad- 
ministrator, if such bill or amendment 
makes Pe ae any of the follow- 
ing matters, nam 

(a) the ser an abolition, remis- 
on alteration or regulation of any 


15. There are other clauses also 
contained in sub-section (1) of Sec. 23. 
But the matter under consideration is 
concerned with Clause (a) thereof which 
has been reproduced above in detail. As 
is visible lf any abolition or alteration in 
respect of the sales-tax was to be made 
then. it could have been done legislatively 
only in compHance with the provisions 
of sub-section (1) (a) of Sec. = mention- 
ed above. That provision ie. S. 23 (1)(a) 
of the Government of Union Territories 
Act, 1963 is clearly protected by the pro- 
visions of Article 239 239 (1) of the Consti- 
tution of India. 


16. Another juridical principle 
which merits enumeration here is to the 
effect that when the law requires any act 
to be performed in a particular way then 
it must be done in that way or not at 
all. A legislative imposition of the sales- 
tax caused by the promulgation of the 
Punjab Act in the Union territory of 
Himachal Pradesh could only be legisla- 
tively amended by resorting to the pro- 
visions of Section 23 .(1) A reproduced 
above. It bas never been the appellants’ 
case that the Himachal Pradesh Govern- 
ment ever took recourse to the forego- 
ing provisions. That being so it does not 
He with the appellants to urge that the 
Himachal Pradesh Government could 
abrogate the imposition of the sales-tax 
by any a ative action. I say so, 
while bearing in mind that the rules re- 
ferred to above have still to be examined. 
The concurrence sought from the Cen- 
tral Government to any administrative 
action could never be equated with the 
requisite compliance With the provisions 
of Section 23 (1) (a) mentioned above 
which provision exists In a validly enact- 
ed law by the Parliament in terms of 
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Art. 239 (1) of the Constitution of India. 
The presidential powers or such powers 
which may stand delegated by the Presi- 
dent to the a tor of the Union 
territory cannot enure for the accom- 
plishment of any legal action when those 
powers are to be exercised subject to 
the operation of a validly enacted Parlia- 
mentary law. An abolition | or altera- 


through the due process of la 
ed in Section 23 referred to above. It 
is meritless to urge that the correspon- 
dence between the Government of 
Himachal Pradesh and the Central Gov- 
ernment could achieve any effective 
result in spite of the existence of the 
law made by the Parliament and provid- 
ing clearly as to how certain action was 
to be performed and as to how a cer- 
tain alteration or abolition in respect of 
a tax law could be caused. 

17. The legal situation being as 
above it would still be appropriate to 
notice the reliance which -the learned 
counsel for the appellants placed upon 
the two letters which he referred to 
several times. The first letter is dated 
the 24th of June, 1967. The same bears 
No. 7-27/66E&T. It is addressed by Shri 
Prem Kumar I. A. S., Secretary Excise, 

to the Government of Himachal Pradesh 
i the Deputy Secretary to is Govern- 
ment of India, of Home Affairs, 
New Delhi. The subject of that letter is 
as under:— 

“Levy of sales tax on foreign liquor 
in Himachal Pradesh.” 

18. Certain portions of that letter 
deserve to be reproduced here. A mere 
reading of portions would show 
the exact situation in which the parties 
to this appeal stood. The 
up by saying that the Punjab 
ai had levied sales-tax at 10% on the 
sale of foreign liquor in 1965 just before 
the integration. of the Punjab Mill areas 
with Himachal Pradesh and that the 
sales-tax continued to be levied in the 
merged areas while there was not such 
levying on the sale of foreign liquor in 
old Himachal Pradesh areas. The 


Himachal Pradesh with a view to aug- 


ment its sources of revenues had taken. 


a decision to follow suit and to levy 


sales-tax on foreign liquor at the same. 


rate as in the old areas. Before the 
Himachal Pradesh Government could 
implement that decision, the letter pro- 
ceeds, the Haryana Government took a 
decision to abolish the sales-tax on the 


1 
Government of Himachal Pradesh was 
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resorting to what the 

ana Government had done. Para- 
ARS 3 of the letter states that later on 
the desh Government decid- 


languag in 
tbe latter part of the letter is to the 
following effect:— 


“Accordingly this Government has 
taken a decision not only not to in- 
troduce sales-taex on Foreign Liquor in 
the old Himachal Pradesh areas, but also 
to, abolish the same in the merged areas. 
I am, therefore, to make this reference 
for the concurrence of the Government 
of India in this Government’s decision 
and in our amending Schedule ‘A’ to the 
Punjab General Sales Tax Act, 1948, 
still in force in the HIN areas merged in 
Himachal Pradesh, in respect of this 
item. I am to request that necessary 
approval of the Government of India may 
kindly be obtained and conveyed | to this 
Government as early as possible.’ 


19. It is very significant that the 
letter referred to H Ae and vehemently 

d upon by the learned co for 
the appellants makes it clear that the 
imposition of the disputed sales-tax was 
still in vogue on the 24th of June, 1967 
long after the auction had taken place 
on the 3ist of March, 1967 and that the 
Government of Himachal Pradesh was 
making the reference in order to achieve 
the concurrence to the abolition of the 
said sales-tax. It is also clear t no 
provision whatsoever was mentioned in 
the letter of Rebate under which the 

concurrence was being sought. It has 
already been “held by me that the tax 
could not have been abolished in face 
of the provisions of Section 23 (1) of 
the Government of Union ‘Territories 
Act, 1963 which was an enactment made 
in exercise of the legislative powers of 
the Parliament oof India in terms of 
Art. 239 of the Constitution of India. 


20. The second letter .which has 


been very much emphasised is the one 
Pri No. D.0O.7-27/87-E&T, dated the 


January, 1968. That letter is 
ef Secretary 


Attire, Nev of India, 


the said letter on which Mr. Sibal who 
argued the case with admirable eloqu- 
ence relied. The said paragraph deserves 
to be reproduced here and is as under; 

“9 In view of the Governments 
decision it was amnounced at the time 
of the auction for the year 1967-68 held 
in March, 1967 that there was no pro- 
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posal to levy sales-tax on Foreign Liquor 
in the old 4 d Pradesh areas and 


that in the merged areas, Government 
was considering to abolish the tax on the 


line of Haryana Government. ‘This an= 


nouncement: was made in pursuance of 
our policy to safeguard the revenues 


accruing Indian made Foreign 
Liquor.” 
21, As paragraph 3 would show 


the. said letter was written after the 
filing of the writ petition with which 
the learned single Judge who dismissed 

same was concerned, The letter may 
have resulted from some persuasion 
emanating from the present appellants 
but this is a mere estimation of the situa~ 


the Himachal Pradesh Government was 
facing. In-paragraph 3 the letter is 
couched in such language that it seeks 
to support the present appellants, to the 
extent that but for the alleged announce- 
ment they would not have given the 
higher bid. Before dealing with para- 
graph 2 of the letter it is appropriate to 
mention that the author of the said 
letter, the Chief Secretary to the Hima- 
chal Pradesh Government. ended the same 
with the following requests:— 

“I am to request that the decision 
of this Government to abolish sales-tax 
‘on Indian made Foreign Spirit in the 
merged areas may kindly be considered 
early and approval of the Government 
of India conveyed | to this Government as 
early as possible.” 

22. It must be said at once that 
even on the 16th of January. 1968 with- 
out specifying any provisions whatsoever 
the Government of Himachal Pradesh 
was still requesting the Central Govern- 
ment to give a concurrence to abolish 
the disputed sales~-tax which in terms of 
the exact phraseology of the letter under 
consideration was still being lawfully 
levied. 

23. It was urged by the learned 
counsel for the appellants that the words 
“Government was considering” as used 
in paragraph 2 were cautiously used, as 
a face saving devise by the Government 
of Himachal Pradesh because they had 
already taken the decision and the matter 
was no longer under their consideration. 
The submission is not entirely insignifi- 
cant. It is clear from the admissions con- 
tained in paragraph 2 of the letter dated 
the 16th of January, 1968 that there was 
some announcement on the 31st of March, 
1967 when the auction was held and it 
was not an am ous announcement. It 
was presumably specific to the effect that 
either the Government of Himachal 
Pradesh had decided to abolish the sales- 
tax or that they were going to achieve 
its abolition in respect of the merged 
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areas. It can be safely held that the an- 
a a a intended to 


chieve higher b bids from the bidders. It 
did hold out to them that there may be 
no levy of the sales-tax in respect of 
the sales of Indian made foreign liquor 
during the year for which they were 
going to obtain license. It cannot be said 
in this case that the present appellants 
would have given the same bid if no an~ 
nouncement had at all been made., 


24. The question still remains as 
to what exactly that announcement was? 
No affidavit has been filed by the officer 
who conducted the auction. In the present 
situation we have to see as to what would 
be the result of the alleged announce- 
ment and whether the appellants can 
obtain the relief which they are seeking? 
Before dealing with that aspect it must 
be said that the letter dated the 16th 
of January, 1968 although leading to the 
foregoing results does not show as to 
under what provisions of law the aboli- 
tion of the said sales-tax was being 
sought through the magical’ performance 
of a concurrence by the Central Govern- 
ment. The concurrence could have no 
consequence in face of the provisions of 
Art. 239 of the Constitution of India 
which provide for the administration of 
Union territories. The contemplated con- 
currence could have any legal significance 
only subject to the impositions caused by - 
a duly made law by the Parliament of 
India and the two letters mentioned 
above fall in the same category. The 
observations made in terms of the in- 
terpretation of the application of Sec- 
tlon 23 (1) (a). of the Government of 
Union Territories Act, 1963 apply to 
both the foregoing letters with equal 


force, 

25. It would be appropriate at 
this stage to refer to the rules which are 
called the Rules of Business of the 
Government. of the Himachal Pradesh, 
1963. The said rules have been framed 
in exercise of the powers conferred by 
Art. 239 and the proviso to Art. 309 of 
the Constitution of India read with Sec- 
tion 46 of the Government of Union 
Territories Act, 1963. The said rules ex- 
pressly disclose that they are protected 


_ not only by the constitutional provisions 


contained in Arts. 239 and 309 but also 
by Section 46 of the Government of Union 
Territories Act, 19638 which is a law 
made by the Parliament in terms of the 


` opening part of Art. 239 itself. Their 


genesis is constitutional and legal. The 
rules are “the Rules of Business”, Sub- 
eee) of Rule 4 is to the following 


“(3) Notwithstanding REE T con- 
tained in sub-rule (1) and sub-rule (2), 
prior reference in respect of the matters 
specified in Chapter V shall be made to 
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the Central Government in accordance 
with the provision of that Chapter.”. 


26. It is very significant thaf 
Rule 49 which is the first rule occurring 
under Chapter V is placed under the 
heading “References to the Government 
of India”. The rule itself is as under:— 


“49. The Administrator may refer to 
the Central Government draft Bill be- 
fore it is introduced in the legislature of 
the Union territory. When a draft Bill 
is referred to the Central Government 
under this rule, the advice of the Cen~ 
tral Government shall be awaited before 
the Bill is introduced in the -legislature 
of the Union territory.” 

27. I am inclined to hold that the 
word “may” occurring in this rule if 
read in terms of Section 23 (1) {a) of 
Act 20 of 1963 would be seen in its true 
context and would mean “shall”. An in- 
terpretation has to be- adopted which 
would carry out the object and intent of 
Section 23 (1) (a) referred to above. 

28. A reference may also be made 
to Rule 56 occurring in Chapter V. That 
rule is imperative. All proposals for 
legislation covered by that rule have to 
be referred by the Administrator to the 
Central Government. It is stated there- 
in that he will have to do so in all 
matters specified in the concurrent list. 
Then there are several items of the 
State list in respect of which he has im- 
peratively to make a reference if there is 
any proposal to carry out any legislation 
which may be related to them. Out of 
those items the items in point are 8, 26 
and 51. Item 8 of the State list is in 
the following terms:— 

“8. Intoxicating liquors, that is fo 


say. the production, manufacture, pos- 


session. transport, purchase and ‘gale of 


intoxicating liquors.” 
Item. 26 of the same list is to the follow. 
ing effect:— 

-“96. Trade and commerce within the 
State subject to the oe of Entry 
33 of List TL” 

29. List DI is cn concurrent list. 
A close examination of Entry 33 of thaf 
List shows that it does not provide for 
enacting law in respect of imposition of 
any sales-tax or excise duty in respect 
of the manufacture or sale of any liquors. 
Item 26 of the State list, therefore, re- 
mains unfett 

30. Item 51 of the State List is 
as under:— 

“51. Duties of excise on the - follow- 
ing goods manufactured or produced in 
the State and countervailing duties at the 
same or lower rates on similar goods 
manufactured or produced elsewhere in 
India:— 

(a) alcoholic liquors for human con= 
sumption; 
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(b) opium, Indian hemp and other 
narcotic drugs - and narcotics; but not 
including medicinal and toilet prepara- 
tions containing alcohol or any substance 
included in sub-paragraph (B) of this 
entry.” 

él. If Entry 8 reproduced above 
is referred to then the proposal to legis- 
late in respect of the sale or purchase 
of intoxicating liquors is imperatively re- 
ferable to the Central Government. The 
sale of any intoxicating liquor will in- 
clude the sale at a particular price or 
according to a schedule of prices and in 
any case subject to such sales tax which 
may be imposed. - Reading this entry 
with the provisions of Section 23 (1) (a) 
of the Government of Union Territories 
Act,” 1963 would lead to the result that 
the abolition of the disputed sales-tax 
could only have been achieved -through 
a legislation sanctioned by an imperative 
prior reference to the Central Govern- 
ment seeking its advice and agreement. 
The type of reference which becomes 
visible from two letters dated the 24th 
of June, 1967 and the 16th of January, 
1968 would not suffice for any purpose. 
Be that as it may the provisions of 
Rule 58 contained in Chapter V of the 
aforestated rules conclude the matter. 

32. It is the appellants’ own case 
that a reference had been made to the 
Central Government in order to receive 
a decision as to whether the imposition 
of the sales-tax was to be abolished or 
not. Rule 58 is to the following effect— 


“58. When a matter has been refer- 
red by the Administrator to the Central 
Government or any other authority under 
these rules. further action thereon shall - 
not be taken except in accordance with 
the decision of that Government or 
authority.” 


33. It was put fo Mr. Sibal whe- 
ther the Central Government has ever 
given the concurrence in respect of the 
abolition .of the disputed sales-tax? He 
clearly conceded that the Central Gov- 
ernment has made no such decision. In 
view of the imperative provisions con- 
tained in Rule 58, there was no legal 
sanction behind the announcement al~ 
legedly made on the 31st of March, 
1967. 


34. As has been said in the ear- 
lier part of this judgment no arguments 
have been addressed on the basis of the 
provisions contained in Art. 14 of the 
Constitution of India and this appeal was 
started by referring to the judgment re- 
corded in AIR 1968 SC 718 and in the 
course of the submissions made by the 
learned counsel for the appellants while 
replying to the arguments advanced by 
the learned counsel for the respondents 
reliance was again placed on the same 
case. It must be said as I have done in 
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another case that the afore-mentioned 
judgment of the Hon’ble the Supreme 
Court of India opens up a brilliant era 
in the domain of dispensation of justice 
much more firmly than did the majority 
view recorded in AIR 1951 SC 469, 
Collector of Bombay vv. Municipal 
Corporation of the City of Bombay. If 
the circumstances of the Supreme Court 
case are borne in mind then it becomes 
visible that a scheme called the Ex- 
port Promotion Scheme had been publish- 
ed by the Textile Commissioner on 
October 10, 1962 providing incentives to 
exporters of woollen goods. Paragraph 
‘3 of that judgment. starts by noticing the 
source which led to the publication of 
that scheme. : It is observed therein that 
. “the Imports and Exports (Control) Act, 
18 of 1947 was enacted on March 24. 1947 
with the object of enabling the Central 
Government to continue to exercise the 
power to prohibit, restrict or otherwise 
control imports and exports which had 
till then been controlled by orders issu- 
ed in exercise of the powers conferred 
by Rule 84 of the Defence of India Rules, 
1939, as extended by the Emergency Pro- 
visions (Continuance) Ordinance 20 of 
1946.” A perusal of the subsequent para- 
graphs establishes that the Export Pro- 
motion Scheme with which the Court 
was concerned and under which the 
goods bad been exported had the legal 
sanction behind it. Its: vires was never 
under challenge. It had been framed in 
accordance with law and it had been born 
out of a legal source. The controversy 
raised before the Hon’ble the Supreme 
Court was that while the Union of India 
urged that the Scheme was administra- 
tive in character the opposing argument 
was that it was statutory for all pur- 
poses. Paragraph 9 of that judgment 
clearly discloses the stand which was 
adopted before the Hon’ble the Supreme 
Court on behalf of the Union of India. 
The learned counsel appearing for the 
Union of India relied in support of his 
submission upon the doctrine of “execu- 
tive necessity” and it were the observa- 
tions of Rowlatt, J., made in 1921-3 KB 
500, Rederiaktiebolaget Amphitrite v. The 
King from which support was sought. 
Before Rowlatt, J. the applicants had 
claimed enforcement of a contract against 
the Crown. That judgment was con- 
sidered by Denning, J. in 1949-1 KB 227 
and the observations made at page 231 
there were noticed by the Hon’ble the 
Supreme Court of India. 


35. The defence of henge neces- 
sity was negatived by Denning, J. not 
only in the abovenoted case but also in 
a subsequent case which also was relied 
upon by the appellants. It. was equally 
repelled by the Hon’ble the Supreme 
Court of India. Paragraph 12 of the 
fudgment of the Supreme Court once 
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again notices that the Central Govern- 
ment had the authority under the Imports 
and Exports (Control) Act to promulgate 
the Scheme and to hold out the assu- 
rances contained therein. 


36. In the present case the an- 
nouncement alleged to have been orally 
made at the time of the auction by res- 
pondent No. 3, the Collector of Excise 
and Taxation, had no legal sanction 
behind it. It had not been made because 
of the authority -derived from any pro- 
vision in any enactment. It had not 
been made after receiving any decision 
of the Government: of India in terms of 
R. 58 discussed above. 


37. The Hon’ble the Supreme 
Court noticed the several cases in which 
it had been formerly ruled that where 
a person had acted upon representations 
made in an Export Promotion Scheme the 
claim for export license for -the maxi- 
mum. value permissible could not be arbi- 
trarily rejected. Equity.enured out of the 
inherent sanctity shining inside the pro- 
visions of a lawfully promulgated Export 
Promotion Scheme. A perusal of para- 
graphs 14 and 16 of the aforementioned 
Judgment supports me in my view. If 
a notification, resolution” or scheme - 
emanating from a statutory sanction holds 
out any representation or assurance which 
causes the citizens to act in a particular 
way then the Courts of Law may step 
in to adjudicate upon the rights achiev- 
ed by the citizens. Paragraph 19 of the 
Supreme Court judgment. contains fe 
following observations:— 

“(19) We hold that the claim of he 
respondents is appropriately founded 
upon the equity which arises in their 
favour as a result of the representation 
made -n behalf of the Union of India in 
the Export Promotion Scheme, and the 
action taken by the respondents acting 
upon that representation under the belief 
that the Government would carry out 
the representation made by it.” 


38. That finding clearly rests 
upon the view that the claim in that 
ease was founded upon the Export Pro- 
motion Scheme which had been pro- 
mulgated in due process of law. 


39. While Mr. Sibal was em- 
phasising that the respondents to the 
present appeal could not plead any doc- 
trine of executive necessity, I very clear- 
ly told him that his insistence was caus- 
ing in my mind the evolution of a 
doctrine which may be named the’ doc- 
trine of “legal justification”. I clarified 
that the answer to his arguments was 
that the respondents were under a com- 
pulsion to collect the sales-tax in order 
to carry out the rule of law and the 
legal justification for their continued 
collection of sales-tax was that in spite 
of whatever they may have proposed to 
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do the imposition of the disputed sales- 
tax remained legally unaltered. If with- 
out achieving the change of law the res- 
pondents had in any way deferred from 
collecting the disputed: sales-tax then 
they would have acted.against law. They 
were required by the law of the land to 
collect, the sales-tax and no equity could 
repel what they were justified in doing 
as a matter of their legal duty 

40. I pointed out to him that the 
ATR 1951 SC case also could not be of 
any help to him. He was placing reliance 
upon the observations made by the 
Hon’ble Mr. Justice Chandra Sekhara 
Aiyar in paragraph 22 of the judgment 
reported as AIR 1951 SC 469. . One of 
the significant aspects of that case was 
that on the 19th of December, 1965 the 
Government had lawfully passed the re- 
solution pursuant to which the possession 
of the site was made over to the then 
Municipal Commissioner. I pointed out 
to Mr. Sibal that while in the case re- 
ported as ATR 1968 SC 718 the Export 
Promotion Scheme had its genesis in the 
provisions of a lawful enactment, the 
prant in the Bombay case was similarly 
born out of a resolution lawfully passed 
by the Government and it was because 
of the liabilities lawfully incurred that 
the Courts acting in equity sought to 
bind the Government to its assurance 


and declarations. The oral announcement | 


made by the ‘Collector of Excise and 
Taxation on March 31, 1967 could neither 
be equated with the resolution 
the Bombay Government, with the autho- 
rity of law on the 19th of December, 
1965, or with the Export Promotion 
Scheme which had been lawfully pro- 
poulgated. The doctrine of legal justi- 
fication, I told him, therefore, remains 
very much available to the respondents. 
41. It is noteworthy that the rea- 
soning of a judgment is always based on 
some firm view the prevailing of which 
with the mind of the Judge takes place 
before the reasoning is sorted out. 


42. The closing words of the judg- 
ment in paragraph 22 in AIR 1951 SC 
469 are the basis of the view taken by 
the author of paragraph 22 of that judg- 
ment. ‘Those words are important and 
deserve to be reproduced:— 

“here, as pointed out already the 
Corporation became the full and absolute 
owner of the site on the lapse of 60 
years from the date of the grant.” 


43. Justice Aiyar was enforcing 
equity because of his firm view that it 
was being enforced in favour of the Cor- 
poration which had become the full and 
absolute owner of the site which was 
the subject of dispute. No assessment 
could have been allowed to have been 
made afresh in-respect of the site in the 
Bombay case after the Corporation, ac- 


cording to Justice Aiyar had become the 
full and absolute owner thereof. It was 
because of his having formed that view 
in terms of the facts and circumstances 
of that case that he made the observa- 
tions contained in paragraph 22 towards 
its end in column 2 on page 476 to the 
following effect— 


“Whether it is the equity recognis- 
ed in Ramsden’s case, or it is some 
other form of equity, is not of much 
importance. _ Courts must do justice by 
the promotion of honesty and good faith. 
as far as it lies in their power.” 


44, The question arises as fo 
whether the Court will be promoting and 
upholding the rule of law by granting 
any relief to the present appellants? 
The rule of law as it prevails is that the 
imposition of the disputed sales-tax is 
being carried out in compliance with a 
living statute and if it is not upheld that 
would amount to a total negation of law. 
If it is not upheld then by granting the 
relief under Art. 226 of the Constitution 
of India this Court will be hitting in the 


‘face the provisions contained in Art. 239 


of the same Constitution of India. The 
Union Territory is being administered 
under constitutional authority. It is 
nobody’s case that the Punjab General 
Sales-tax Act is not holding the field in 
the territory concerned. The validity of 
its application is not being questioned. 
How can we cause the negation of law 
by exercising our powers which are so 
sacred as the provisions of Art. 226 of 
the Constitution of India clearly show? 
Before I venture to say anything regard- 
ing the scope of the said provision I 
must mention that it was put to the coun- 
sel for the appellants whether any equity 
could be allowed to travel into the field 
of a fiscal enactment? 


45. The State in this case is col- 
lecting. the disputed sales-tax under the 
compulsion of law and in such a matter 
of collection of tax equity will not walk 
in. It is remarkable that the Hon’ble 
the Supreme Court of India in the case 
of Commr. of Income-tax, Madras v. V. 
M. P. Muar, which is a case re- 
ported in 1965-56 ITR 67 = (AIR 1965 
SC 1216) remarked as under:-— 


“Equity is out of place in tax law; 
a particular Income is either exigible to 
tax under the taxing statute or it is 
not.” 


46. We derive support from the 
foregoing observations. In terms of the 
two letters relied upon by the learned 
counsel for the appellants the respon- 
dents have made efforts to obtain a deci- 
sion from the Central Government in 
terms of Rule 68 referred to above. They 
have till now received no concurrence 


to abolish the disputed sales-tax. That 
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being so they are under a duty enjoin- 
ed by law to collect the sales-tax. - 

. ÅT. There- is an observation in 
1953 AC 461 which deserves to be notic- 
ed and which is to the following effect; 
- “Further, a public officer has not by 
reason of the fact that he is in the ser- 


vice of the -Crown the right to act for. 


and on behalf of the Crown in all 
matters which concern the’ Crown; his 
right to act for the Crown in any parti- 
cular matter must be established by re- 
ference to statute or otherwise.” 

48. If a detailed study is made of 
the abovecited case then it will become 
very much visible that in order to bind 
the respondents the Excise Collector must 


be shown to have had some authority . 


emanating from some statutory source to 
make the alleged announcement. 


. 49. Mr. Sibal asserted and vehe- 
mently enough, that the respondents 
vee holding back important evidence in 
eir possession which would have dis- 
closed that they had taken a firm deci- 










e basis of which the Excise Collector 
d been specifically authorised to make 


t the 
ng remedy. It is clear that the juris- 
diction conferred by Art. 


diction conferred by Art. 226 of the Con- 
itution of India. That jurisdiction is, 
in a way, summary in nature. No issues 
can- be framed. no rules of production 
of evidence can become available to the 


- 50. The real dispute {Is one based 
upon the allegation that in case no such 
announcement as alleged had been made 
the appellants would not have given 
such a high bid and would not also be 
befooled into paving the sales-tax later 
on. There is a demand to the effect that 
the Government should be directed to 
refund to the appellants the- sales-tax 
which has been collected. It would not 
be appropriate to make any observations 


which may prejudice the. appellants if” 


they seek to file a civil suit against. the 
respondents for the recovery of any 
amount to’ which they may make their 


this judgment that on the 31st of July, 
1967 there was some sp e announce- 
ment which made the appellants to give 
the bid which they did. This judgment 
may in itself provide to the appellants, 
subject to any pleas which may be open 

to the respondents a fresh point from 
which limitation may start for any suit 


Mohd. Jan v. H. Abdul Sattar (Khanna J) 


by about 19th of March, 1967 on’ 


. alleged announcement. We told him 
appellants had resorted to á- 





are of the view that they could not have 
achieved any relief by moving the Court 
under 


trial on specifie issues and lize the 


it may be available. 
- BL We do not propose to inter= 
fere and dismiss this ] 
Deal.- will be no order as to 
, ee 


£ 
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Mohd. Jan. Appellant v. Haji Abdul 
Sattar and others. Respondents. 


Ex. Second Appeal No. 6 of 1970, Dj- 
23-10-1970 from order of J. D. Jain, Addl. 
Dist. J. Delhi, D/-8-12-1969. 


Civil P. C. (1908), S. 73 — Expres- 


sion “more, persons than one” in section 
cannot be interpreted to cover “one per- 
son holding more than one decrees”. 


Where a person holding more than 
one decree made an application for rate- 
able distribution of assets held by Court 

among various decrees held by him, if 
was held that rateable distribution was 
not available. The intention to secure 
an equitable distribution under Section 73 
is to place the decree-holders if more 
than one on the same level and making 
the property rateably divisible among 
them and not amongst various decrees 
held by same person. [Para 3} 


HK K. L Sabharwal with Y. K. 
Sabharwal. for Appellant; D. N. Raizada, 
for Respondents. 


JUDGMENT: Haji Abdul Sattar, res- 
pondent No. 
respondent No. 2, obtained three separate 
money decrees against Mohd. Jan, the 
appellant, Mehtabuddin. respondent No. 3, 
and M/s. Jan Tin Industries, respondent 
No. 4 for Rs. 9,000/- with costs ` Rupees 
3.250/- with costs and Rs. 1,300/- with 
costs respectively. igs decree-holders 
took out execution of their first decree 


for Rs. -9,000/- and got attached a house 
way of damages or otherwise. pe] 


It has been held in an earlier part of. 


onging to the judgment-debtor, Mohd. 
Jan, the present appellant. Objections 
by his wife, under Order 21, Rule 58 of 
the Code of Civil Procedure, were dis~ 
missed. A declaratory suit by her claim- 
ing the property as hers met the same 
fate. In appeal, the trial court's judg- 


ment was modified partly to the extent 
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that she was held entitled to a charge 
the property to the extent of Rs. 2 000/-. 


The house was put to auction; but 


the appellant, on depositing the entire -. 
d “ral Clauses Act, providing that the words 


. in. singular. include the plural and vice 


‘amount in court, prayed for its 
release from attachment At. this stage; 
Haji Abdul Sattar. respondent No. 1, the 
decree-holder. applied on July 31, 1968 
for rateable . distribution’ of the assets 
held by the court among all the afore- 
said three decrees in favour of the 
decree-holders. This application was con- 

The execution: 
_decision in favour of the decree-holders, 
holding that the rateable distribution was 
permissible amongst the various decrees, 
even though held by the same decree- 
holders. The appeal of the judgment- 
debtor was dismissed by the Additional 
District Judge, Delhi. The judgment- 
debtor, therefore, came up to this court 
in execution second appeal. 

2. The relevant portion of Sec- 
tion 73 of the Code of Civil Procedure 
reads as follows: 

“(1) Where assets are held by a 
court and more persons than one have, 
before the receipt of such assets. made 
application to the Court for execution of 
decrees for the payment of money passed 
against the same judgment-debtor and 
have not E satisfaction thereof, 
the assets, after deducting the costs of 
realisation, shall be rateably distributed 
among all such persons. 

x x x x” 
3. The above language leaves no 
room for doubt that applications to the 
court, for execution of decrees for pay- 
ment of money passed against the same 
fudgment-debtor. by rateable distribu- 
tion, are required to be made by “more 

”, The words used could 
“a person holding more than 


there, the court is not privileged to in- 
corporate the same, in the section, as the 
earned counsel for the respondent -would 
like to be done. The intention appears 
to be to secure an equitable distribution 
of the property by pla the decree- 
holders, if more than. one, on the same 
level and making the property rateably 


divisible among them. The question of: 


an equal distribution would not arise if 


the decree-holder happens to be one. 


For, in such a case, he is not prejudiced 


if only one of his decrees in its entirety, 


is satisfied from the assets held by the 
court. If any property is still available 
from out of which his other decrees can 
be satisfied, he can proceed against that 
property for execution of his said decrees 
rian ed is no bar or restriction on him 
to SO 


There is ; no question of unfair treaf--. 


ment to in respect of his other 
decrees. and unfair advantage to him by 
the satisfaction in full of his one decree, 
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court gave its 


. ment of — 
Such words. not being q 
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versa. is neither relevant nor of Las help 
to him: for the said section will apply 
“umless there is anything repugnant in 
the subject or context.” The subject or 
context in S. 73 is the rateable distribu- 
tion of the assets held | by the court 
“among all such persons.” By the very 
nature of things, such persons would be 
more than one and the term “persons” in 
the plural form cannot be read to mean 


rson” i 
. 1 and 2, 
although entitled to execute their decrees, 
are not entitled under Section 73 of the 


Code of Civil Procedure, to any rateable 


distribution of assets among their various 
decrees against the same judgment- 
debtors. Under the circumstances, the 
appeal is accepted. as the judgment dated 
December 8. 1969 of the ‘Additional Dis- 
trict J udge, Delhi, cannot be supported. 
The same is set aside. There how- 
ever, be no order as to costs. 


Appeal accepted. 





` AWR 1971 DELHI 133 (V 58 C 21) 
; .V. S. DESHPANDE, J. 
Surat Singh and others, Petitioners 
v. S. R. Bakshi and others, Respondents. 
Civil Writ Nos, 670 and 717 of 1969, 
D/-5-10-1970. 


(A) Civil Services — Central Civil 
Services: hegre Control and Ap- 
peal) Rules, ee 14(11) — Require- 


ocuments not relied upon by Govern- 
ment but required for preparing defence 
~— Hence refusal of inspection will con- 
travene Rule 14 (11). 1970 Ser LR 400 
(Delhi), following AIR 1961 SC 1623 and 
1967 Ser LR 759 (SC), Followed. 

(Paras 7 and 12) 


(B) Civil S Services — rra Civil 
Services oe Control and Ap- 
peal) Rules (1965), R.- 14 (11) (i, (12), 
(13)-and (5) (b) — Inspection of docu- 
ments not relied upon by Government 
but required for defence can be insisted 


upon by delinquent even before filing 
writt 


en: statement. 


Rule 14 (12), (13) and (11) (ii) show 
that the. enquiry officer must make the 
delinquent aware of his right under sub- 
rule (11) to give notice for inspection of 
documents not relied upon by the Gov- 
ernment but necessary for defence. This 
right can be exercised irrespective of his 


KN/LN/F609/70//JRM/D 





Aiia 
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filing a written statement or not because 
he has a right to cross examine the Gov- 
ernment witnesses. even if he does not 
file a written statement and also because 
under sub-rule (5) (b) the enquiry officer 
has to make the enquiry under sub-rule 
(11) into the charges levelled against 
him even in the absence of a written 
statement. As such the delinquent can 
insist upon inspecting such documents 
even before i a written statement. 
4970 Ser LR 400 (Delbi), Followed. 
(Para 10) 


(C) Civil Services — Central Civil. 


Services (Classification, Control and Ap- 
peal) Rules (1965), R. 14 (L1) — Enquiry 
under — Non-participation by delinquent 
due to refusal of inspection of documents 
necessary for defence — Refusal con- 
travening R. 14 (11) — Non-participation 
hence is justified. (Para 12) 
(D) Constitution of India, Art. 226 
-~ Certiorari — Other remedy open — 
When no bar — Case of disciplinary pro- 
ceedings against Govermment servant. 


The bar to .a writ petition arising 
from failure to avail of the existing alter- 
native statutory remedy is not a rule of 
law but of practice conferring discretion 
on the Court. (Para 13) 

When a Government servant did not 
participate in the enquiry under R. 14(1]) 
of Central Civil Services (Classification, 
Control and Appeal) Rules mainly be- 
cause he was refused inspection of do- 
cuments necessary for defence, held his 
writ petition filed without availing of the 
remedy of appeal under the Rules could 
be entertained since such refusal was a 
pure question of law depending on the 
construction of that sub-rule which was 
not covered by precedent and as there 
would not have been even oral arguments 
before the appellate authority it could 
not have construed that sub-rule in the 
absence of legal arguments. The delin- 
quent after his gie gcse eae 
have felt the filing of appeal to be a 
compromise. Full arguments having 
been heard it was too late to reject the 
petition. (Paras 13 and 14) 


Cases Referred: Chronological Paras 
(1970) 1970 Ser L. R. 400 (Delhi), 

Jug Rai Singh v. Delhi Administra- 

tion 7, 10 
(1967) 1967 Ser LR 759 (SC), 

Trilokinath v. Union of India 7 
(1961) ATR 1961 SC 1623 (V 48) = 

1961 Jab LJ:702, State of Madhya 

Pradesh v. Chintaman 

R. Vasudev Pillai with C. V. Fransis, 

for Petitioners; Deepak a Sr. 
Central Govt. Counsel with S. P. 
Aggarwal and P. D. Sharma, for Respon- 
dents. 

‘ORDER :— It is one facet of the 
natural justice—right to a hearing em- 
bodied in sub-r. (11) of R. 14 of the Cen- 


Surat Singh v. S. R. Bakshi (Deshpande J.) 


A.L BR. 


‘tral Civil Services (Classification, Control 
and Appeal) Rules, 1965 (hereinafter 
called the CCS (CCA) Rules) — which 
comes up for consideration mainly by 
way of statutory construction in these 
two writ petitions, namely, Civil Writs 
670 and 717 of 1969. 


2. The four patitioners were 
Sorters in the Railway Mail Service at 
Delhi. The first four respondents are 
the concerned departmental officials, the 
fifth one being the Union of India. The 
petitioners were suspended by an order 
dated 5th October, 1968. On 12-12-1968 
charge sheets accompanied by a state- 
ment of allegations against them were 
served on the petitioners who were asked 
to file the written statement in defence 
within ten days. The charges were that 
the petitioners had been ordered by Res- 
pondent No. 4 Parbhatilal about 01-.05 
hours on 5-10-1968 to di of mails 
from New Delhi RMS/3 dated 410-1968, 
X-3 out dated 4-10-1968, Central PSO-3 
dated 4-10-1968 and Eastern Court Post 


Office dated 4-10-1968. But they refused ` 


to do so. On 16-12-1968, the petitioners 
made a representation to the Director of 
Postal Services against the charges 
brought against them. On 23rd and 26th 
December 1968, they made an applica- 
tion to the Respondent No. 2 who had 
served the charges on them to afford 
them facilities for inspection of the ori- 
finals of the following documents and 
provide copies thereof, namely:— 

1. Attendance Register of 4th, 5th 
October 1968. 

9. Arrangement Register of 18-9-1968 
19-9-1968. 

3. Statements of Shri Parbhati Lal, 
IRM Dehi RMS Shri Atam Jit Ahuja, 
Supervisor Delhi RMS if they had been 
recorded already; 

4. Log book of Mail van (register of 
movement of Mail. Motors of alternative 
set M. A. 2. 

5. Work papers of M. A. 1, M A. 4 
of 4th and 5th October 1968. 


6. Diary notes of Shri Atamjit Ahuja, 


Supervisor Mail Agency Branch for the - 


4th and 5th October 1968. 
7. Rough note book of M. A. 2 and 


Daily Report of M. A. 2 of 17-9-68 also ` 


supplied. 

8. Diary notes of Shri Parbhati Lal, 
Inspector RMS for 4th and 5th October, 
1068. 


3. The petitioners stated that 
without an inspection of the above docu- 
ments it would be difficult for them to 
prepare and submit their defence. On 
26th and 27th December 1968, however, 
the Respondent No. 2 allowed the inspec- 
tion of the first two documents and stated 
that a copy of the statement of Shri 
Parbhatilal being the third document had 
already been supplied to the petitioners. 


a tenner 
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But documents Nos. 4 to 8 were said to 
be irrelevant and their inspection was re- 
fused by necessary implication. On 
31-12-1968 and 3-1-1969, the petitioners 
made a representation to the Respondent 
No. 1 complaining against the order of 
the Respondent No. 2 disallowing the 
prayer of the petitioners to inspect the 
documents considered relevant for the 
purpose of defence by them and stating 
that he was biased against the petitioners. 
They also referred to certain judicial 
decisions in support of their contention. 

The Respondent No. 1 rejected the 
representation of the petitioners by in- 
forming the Respondent No. 2 that the 
Respondent No. 2 was fully. competent 
to suspend the petitioners and an En- 
quiry Officer outside Delhi RMS ‘had been 
appointed and the petitioners should 
avail themselves of the full opportunity 
to place their case before him. The 
Respondent No. 3 was the Enquiry Officer 
appointed by Respondent No. 1. i 


4. On 29-1-1969 the petitioners 
appeared before the Enquiry Officer 
(Respondent No. 3) and stated in writing 
before him that they had no confidence 
in an enquiry conducted by him he being 
a Class IN official and also in view of 
the detailed reasons given in the repre- 


sentations which were made to the Res- . 


pondent No. 1 (which included the com- 
plaint that the Respondent No. 2 had 
illegally disallowed the inspection of re- 
levant documents to the petitioners). The 
Enquiry Officer however told the peti- 
tioners that if they would not participate 
in the enquiry it would proceed ex parte 
in their absence. On that, the peti- 
tioners asked for ten minutes time to 
think over and reply. Thereafter they 
said they would not participate in the 
enquiry. As such the enquiries against 
the petitioners were decided to be pur- 
sued in the absence of the petitioners 
and the next date of enquiry was fixed 
on 2-2-1969 when the Presenting Officer 
Shri Acchru Ram Passi was asked to 
present the case from the prosecution 
side. The case was heard ex parte 
against the petitioners and on the report 
of the Enquiry Officer, the punishment of 
reduction in rank was imposed on the 
petitioners. 

5. Shri Vasudev Pillai, learned 
counsel for the petitioners, urged only 
one ground against the validity of the 
enquiry, namely, that the refusal by Res- 
pondent No. 2 to allow the petitioners an 
inspection of the relevant documents for 
preparing their defence vitiated the en- 
quiry as this was in violation of R. 14 
(11) of the CCS (CCA) Rules and also 
of the general rule of audi alteram par- 
tem which is a part of natural justice. 


6. The reply to this contention by 
Shri Deepak Chaudhry 
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for the respondents (whose argument 
was adopted by Shri O. P. Malhotra, 
learned counsel for the respondents in 
Civil Writ 717 of 1969) was two-fold, 
namely:— 

(1) That the petitioners had no righf 
to inspect the documents not relied upon 
by the Government at such an early 
stage of the enquiry and therefore the 
order refusing inspection was proper. 

and 


(2) Even if the said order was wrong, 
the primary remedy of the petitioners 
was to file an appeal under Rule 23 of 
the CCS (CCA) Rules, 1965. As the peti- 
tioners had not availed themselves of 
the said remedy, the Court should not 
entertain these writ petitions. : 


The questions for decision, therefore, 
are: 

1. Whether the order refusing inspec- 
tion of documents contravened Rule 14 
(11) of the CCS (CCA) Rules, 1965 or 
the audi alteram partem rule of natural 
justice? 


and 

2. Whether the petitions were liable 
fo be dismissed on the preliminary ground 
that the petitioners had not availed them- 
selves of the remedy of appeal under 
Rule 23 of the CCS (CCA) Rules, 1965? 


T. Question No. 1:— In Jug Raj 
Singh v. Delhi Administration, 1970 Ser 
LR 400 (Delhi) I had occasion to point 
out that a person facing a disciplinary 
enquiry has a right of access to two 
classes of documents to defend himself, 
namely, (1) those documents relied upon 
by the Government against the persons 
subjected to enquiry, and (2) other docu- 
ments which even though they are not 
relied upon by the Government in sup- 
port of the charges against the Govern- 
ment servants facing the enquiry, are 
nevertheless required by the Government 
servants for preparing their own defence. 
I had based. this observation on the deci- 
sions of the Supreme Court in State of 
Madhya Pradesh v. Chintaman, AIR 1961 
SC 1623, and Triloki Nath v. Union: of 
India. 1967 Ser LR 759 (SC). Clearly 
the documents in question were not those 
which were relied upon by the Govern- 
ment against the petitioners. Did they 
fall under the second category .of docu- 
ments which were necessary for the 
defence of the petitioners? The relevancy 
of these documents for the defence of 
the petitioners is explained by them in 
their rejoinders -at length. The impor- 
tance of these documents for the defence 
of the petitioners ‘is so obvious that Shri 
Chaudhry, learned counsel for the res- 
pondents, did not deny it. Tt is there- 
fore clear that the documents were re- 
levant and their inspection should’ have 
been given to the petitioners. >. 
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8 Shri Chau dhry however con< 
tends that the petitioners could not insist 
on the inspection of those: documents be- 
fore filing a written statement in defence, 
The stage at which the inspection of these 
documents could be sought by the petia 
tioners is to .determined 
struction of sub-rule {11) of R. 14 of the 
CCS(CCA) Rules, 1965. Under sub- 
rule (3) of R. 14, the disciplinary autho- 

Be ne eee 
which the charges are proposed to 
gustained along with the ee 
The Government relied only upon ona 


document which was listed along with — 
the chargesheet, Under sub-rule (4). the: 


Government servant has to ‘submit a 
Written statement of his defence within 
such time as may be specified by the 
disciplinary authority. ~ 

Under sub-rule (5). the disciplinary, 
authority either may itself make the en- 
quiry or may appoint another Enguiry: 
Officer. Therefore, before the appoint« 
ment of Respondent No. 3 as an Enquiry 
Officer, the Respondent No. 2 was the 
disciplinary authority and the Enquiry 
Officer. The request for the inspection 
of documents was therefore properly 
` made before Respondent No. 2 by the 
petitioners long before Respondent No. 3 
was appointed as an Enquiry Officer. 


Under sub-rule (7). the Government ser- — 


vant has to appear before the enquiring 
authority within ten days from the date 
of the receipt of the charges: by him. 
The petitioners therefore rightly appear- 
ed before the Respondent No... 2 within 
this time. Under sub-rules (9) and (10), 
if a Government servant pleads guilty 
to the charges. then the enquiry authority 
. has to record a finding of guilt in res- 
pect of the charges to which the Gav~ 
ernment servant pleads: guilty. 

o Q Under sub-rule (11), if the Gov- 
ernmenf servant fails. to appear within 
the specified time or refuses or omits 
to plead guilty. the- enquiring authority 
has to’ pass two orders. On the one hand, 
it has to require the Presenting Officer 
to produce the evidence by which he 
proposes to prove the articles of -charge 
and to adjourn the case to a later date 
not exceeding thirty days. On the other 
hand, even before requiring the Govern- 


ment to produce their evidence, the en- - 


quiring authority has to pass an order 
that the Government servant may for the 
purpose of preparing his defence, 

(i) inspect the peo relied upon 
by the Governmen 

fii) submit a Tist. of his own wit- 
nesses, and 

(iii) give a notice within ten days of 
the above-mentioned order passed by the 
Enquiry Officer under sub-rule (11) for 
the discovery or production of any docu- 
ments “which are in the possession of 
Government but are not mentioned in the 
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on a con« 
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Ust filed by the Government with the 
chargesheet apparently because the Gov- 
ernment has not relied on them. 


- The Government servant shall indi- 
cate the relevance of the documents re- 
quired by him to be discovered -or pro 
duced by the Government. Under sub- 
rule (12). the enquiry authority shal! on 
receipt of the notice for the discovery 
or production of documents, forward the 
amr or copies thereof to the authority 
in whose custody or possession the docu- 
ments are kept with a reauisition for tha 
production of the- - documents by such 
date as may be specified in such requisi- 
tion.: Under sub-rule (13). the authority, 
in. possession of the documents shall pro- 
duce the same before the enquiry a 
Tİ 


10. eading sub-rr. te and: (13) 
with A eii (11) (ii) it is. clear thaf. 
before the Enquiry Officer asks the Gov- ` 
ernment:to produce their evidence on a - 
date to be fixed by the Enquiry Officer, 
the Enquiry Officer has to make the Gov- 
ernment servant aware of the right con- 
ferred by sub-rule (11) on the Govern- 
ment servant to give a notice for the 
Inspection of documents which are not 
relied upon by the Government but 
which are necessary for the defence of 
the ‘Government servant. This right can 
be exercised by the Government servant 
irrespective of the question whether he 
files a written statement or not. For, 
the Government servant has!a right to 
cross-examine the witnesses produced by 
the Government even if the Government 
servant does not file a written. state- 
ment. For, sub-rule (3) (b) makes it 
clear that even if no written statement 
is submitted by the Government servant. 
the disciplinary authority has to enquire 
into the articles of charges. It is this 
enquiry which is contemplated in aa 
rule (11}-. 

The argument of the learned counsel 
for the . respondents. therefore, that the 
inspection of the document necessary for 
the defence of the petitioners could not 
be insisted upon by the petitioners be~ 
fore the filing of the written statement 
is contrary to sub-rule (5) (b) read with 
sub-rule (11) and cannot, therefore bel - 
accepted. As pointed out in 1970 Ser 
LR 400 (Delhi) referred to above, the 
necessity of these documents is that they 
are toa be used in the cross-examination 
of the witnesses of the Government. They 
have therefore to be inspected by the 
petitioners before the enquiry begins and 
the enquiry may begin even if the peti- 
tioners do not file amy written ‘state- 


“ment. , 
` IL In Annexure R-2, the Res- 
pondent No, 1 writing to Respondent 


No. 2 has stated that the petitioners may 
avail. themselves of full opportunity to 
place their case before the new Enquiry 
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Officer. By this the Respondent No. I 
yed . f 


No. 2 would not be - impartial. But the 
Respondent No. 1 did not answer the 
complaint made by the petitioners that 
they were being prejudiced by the re- 
fusal of the ent No. 2 to allow 
them to inspect some documents. to pre~ 
pare their defence. This silence of the 
Respondent No. 1 meant that he did nof 
want to disturb the decision of Respon- 
dent No. 2 on this point as he had no 
power to do so. Any decision of the 
Enawiry Officer can be interfered .-with 
only by the appellate authority. This 
letter of the Respondent No. 1 to the 
ndent No. 2 cannot, therefore, be 
construed as giving the petitioners a right 
to make request for the inspection of 
a again before the Responden 


12. In fact, when the case` came 
before the Respondent No. 3 on 29-1- 
1989, the petitioners filed an application 

re him on that very date informing 
him that they had no confidence in the 
enquiry to be conducted by him as he 
was only a Class II] Government ser- 
vant like themselves and also use of 
reasons given by them in the representa- 
tion to the Respondent No. 1. These 
reasons included the objection to the en- 
quiry on the ground that the defence of 
the petitioners would be greatly- preju» 
diced by the refusal of the Respondent 
No. 2 to allow inspection of documents 
necessary for the defence of the peti- 
tioners. The Respondent No. 3 also did 
not re-open the question and did nof 
tell the petitioners that they could have 
the inspection of the desired documents. 

eae refusal of the petitioners to take 

in the enquiry was therefore due 
eei to the order passed by Respon- 
dent No.-2 refusing inspection of docu- 
ents which greatly prejudiced the peti= 


tioners in defending themselves.’ Their . 


non-participation was justified as the 
order of the Respondent No. 2 was clear- 
ly illegal and contrary to sub-rule: (11) 
of R. 14 of the CCS: (CCA) Rules. 
is not therefore a case in which the Gov- 
ernment servant who refused to parti- 
cipate in an enquiry with a valid reason 
is disabled from from -disputing the result of 
the enquiry. On the contrary. the justi-~ 
fication of the petitioners in refusing to 
participate in the enquiry stands or fails 
with the reason for the non-participa- 
tion. If the reason was go non-parti-~ 
cipation was good. As I l have held the 
reason for non-participation was good. 
I must hold that non-participation was 
also justified. Consequently I find a 
the subsequent enquiry including th 

orders of reduction in rank passed against 
` the petitioners as a result of the enquiry 
was vitiated and has to be set aside: 
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13. Question No. 2:— The appeal 


against the orders of reduction in 
rank to be filed within 45 
days. Thati period ving expired, 


the appeals cannot be filed now. The 
question. therefore, is whether the writ 
petitions should: be dismissed solely 
on the ground that the alternative re. 
medy which was available to the peti- 
tioners had not been availed of by them. 
It is true that the rule is that a writ 
petition shall not be entertained unless 


and- until the alternative statutory re- 


medy is availed of by the petitioner, This 
is not however a rule of law but a rule 
of practice which gives a certain amount 
of discretion to the Courts. In the pre- 
sent cases. the petitioners refused to 
participate In the-enquiry. inter alia. be- 
cause they were not given inspection of 
documents which were necessary for 
their defence. . This was a pure question 
of law to be decided on the construction 
of Rule 14 (11) of the CCS (CCA) Rules. 
The construction of Rule 14 (11) was a 
comparatively new question decided in 

case, It was not covered pre- 
vious authorities and it was not likely, 
therefore, that the appellate authority 
would have been m a position to con- 
strue the said rule in the absence of legal 
arguments particularly use ap- 
pellate authority would not have had the 
benefit of any oral argument much less 
that of a counsel, j 


14. . The petitioners also could nof 
well be expected to file an ‘appeal inas- 
much as they had decided to refuse to 


They might have felt that 

y further participation in the proceed- 
jaca by Wee of filing an appeal to the 
appellate authority would compromise 
their position. At any rate, it is now too 
late to refuse to entertain these writ peti- 
tions after having full arguments 
on merits. I, therefore, exercise the dis- 
cretion to entertain these writ petitions. 


' 15. . For the above reasons, the 
writ petitions are allowed and the dis- 


This ciplinary enquiries held against the peti- 


tioners are set aside from the stage at 
which Respondent No. 2 passed the 
orders refusing inspection of the docu- 
ments .to the petitioners. The orders 
passed against the petitioners reducing 
them im rank as a result of the vitiated 
enquiries are also set aside. As the peti- 
tioners were compelled to file these writ 
petitions by the illegal orders passed by 
the Respondent No. 2, the costs of these 
writ petitions shall be paid 1o the peti- 
tioners by the Respondent No. 5, namely, 
Union of India. There shall be only one 
set of counsel’s fee, which is fixed at 


Rs. 150/ "y : 
: Petitions allowed. 


Pr 


= 
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AIR 1971 DELHI 138 (V 58 C 22) 

R. KHANNA, C. J. AND 
JAGJIT SINGH, J. 

M/s. New India Colour Co., Delhf, 
Petitioner v. The Commissioner of In- 
come-tax, New Delhi, Respondent. 

Income-tax Reference No. 29 of 1965, 
D/-4-9-1970. 


Income-tax Act (1922), S. 10 (2) (iii) 
— Interest — Gift by partner of speci- 
fied amount by debiting his capital ac- 
count and crediting that of donees — 
Cash with firm not sufficient to satisfy 
gifts — Nie on record to show that 
a could a of any un-utilised draw- 

ing power on a bank to enable it to rea- 
lise cash to the extent of amount of gift 


deduction. 
Dissented i 
and (1966) 62 TIR 669 (Punj), Distinguish- 
ed; AIR 1966 SC 1300, Eel. on. 
(Paras 16, 17, 19) 
Cases Referred: Chronological Paras 
(1970) 77 ITR 332 (Punj), Naunilal 
Thakardass v. Commr. of L T. 


Punjab 9, = 17 
(1967) ATR 1967 AIL 82 (V 54) = 

59 ITR 1, Commr. of I. T., U. P. 

v. Smt. Shyam o Bibi 
(1967) 65 ITR 2 291 = 1967-2 TIJ 

551 Bor. Virji Devshi v. 

Commr. of I. T. . 16 
(1966) ATR 1966 SC 1300 (Vv 53) = 

mae SCJ 490, Addanki Narayan- 

Krishnappa 


v. Bhaskara 
(1966). 62 ITR 669 = ILR (1966) 2 
Punj 671, Balimal Nawal Kishore 
v. Commr. of I. T., Punjab 9, 12, 
-© 43, 14, 16 
(1963) 51 er 6 = 1963 ITJ (Supp) > 
217 ee P. Jain v. Commr. 
t of L T.. Bihar and Orissa 16 
(1958) 34 ‘TTR 259 (Bom), Chiman- 
bhai Lalbhai v. Commr. of I. T. 
(Central) Bombay 9, 10, 11, 13, 14 
(1945) ATR 1945 Mad 473 (V 32) = 
TLR (1945) Mad 500, S. A. 
Rm. Ramanathan Chettiar v. ie P. 
Palaniappa Chettiar 18 
(1945) AIR 1945 Mad 513 (V 32)= 
13 ITR 311, E. M. V. Muthappa . 
Chettiar v. Commr. of I. T. 
Madras 
(1941) AIR 1941 Mad 154 (V 28)= 
1940-2 Mad LJ 963, Mrs. Ida L. 
Chambers v. Kelland Huxford 
Chambers > 16 


N. D. -‘Karkhanis, Sr. Advocate with 
S. P. Puri, for Petitioner; A. N. Rirpal, 
with D. K. Kapur, for Respondent. 


JAGJIT SINGH, J.: 
question o of law has been referred by the 
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186 - showing 


The gets . 


A. I. R, 


Income-tax oe Tribunal (Delhi 
Bench “B”), 


donees was a permissible deduction?” 


2. Messrs. New India Colour Co., 
Delhi a partnership firm registered under 
Section 26-A of the Income-tax Act, is 
the assessee in the case. The assessment 

years under reference are 1957-58. and 
1958-59; the relevant previous years 
being the years ending on the 31st Janu- 
ary 1957 and the 3lst January 1958 res- 


firm had. two 
and one of his 


Kartar i 
rupee while that of Kahan Chand was 
four annas in a rupee. 


4. By a letter dated the 31st Janu- 
ary 1956 Kartar Singh requ the as- 
sessee firm to debit his account by 
Rs. 69,000/- and to credit the accounts of 
his sons and daughter as under:-— 


Kahan Chand - Rs. 15,000/- 

Hari Chand - Rs. 15 °000/- 

Kundan Lal = 2 Ra 15.000/- 

Raj Kumar = Rs. 15;000/- 

Vidya = Rs- 9,000- 
Total Rs.- 69,000/- 

§ According to the abore mai 


signed by the donees in token of ac- 
ceptance of the gifts in their favour. 


6. On January 31, 1956 the ac- 
count of Kartar Singh with the assessee- 
firm showed a balance of Rs. 1,03,963/-. 
In pursuance of the letter a debit entry 
of Rs. 69,000/- was made in that account 
and the balance was shown at Rupees 
34.963/-. A credit entry of Rs. 15,000/- 
was made in the account of Kahan 
Chand. Accounts in the names of Hari 
Chand, Kundan Lal, Raj Kumar and 
Vidya were started with credit entries 
the amounts gifted in their 
favour by their father. Gifts were also 
made in favour of them by their mother, 
Hans Kaur, but with her gifts we are 
not eae in this reference. 


T. ‘For the assessment years 1957- 
58 and Paa the assessee-firm credit- 
ed to the accounts of Hari Chand, Kundan 
Lal, Raj Kumar and Vidya certain 
amounts by way of interest and claimed 
that the interest so credited to the ac- 
count of the donees was a permissible 


1971 New India Colour Co. v. I. T. Commr. (J. Singh J.) [Prs. 7-11] Delhi 139 


deduction within the meaning of sub- 
section (2) of S. 10 of the Income-tax 
Act as representing interest on amounts 
invested by the donees with the firm. 


8. The claim of the assessee-firm 
having been disallowed by the Income- 
tax Officer appeals were filed to the Ap- 
pellate Assistant Commissioner, which 
were accepted on October 2, 1961. The 
Appellate Assistant Commissioner took 
the view, by differing from the Income- 
tax Officer, that the gifts were valid as 
“delivery” could be symbolical and it 
was not a material consideration “that 
on. the day of the entry the firm did not 
have sufficient cash in hand’. An ap- 
peal was then filed by the Department 
to the Income-tax Appellate Tribunal 
The Tribunal allowed the Revenue’s ap- 
peal by holding that the gifts were not 
valid. It was considered that there was 
nothing besides the book entries and an 
unregistered letter written by the donor 
to the assessee~firm and on the material 
date the assessee-firm, which is not a 
banking firm, had a cash balance of 
Rs. 3,459/- only. The Tribunal also took 
the view that though the capital ac- 
count stood at more than rupees one lakh 
on January 31, 1956, Kartar Singh, as a 
partner, was not free to withdraw his 
capital from the firm any time he desired 
to do so but had a right “to receive a 
share of the profits and a right to receive 
on dissolution of the firm the share in the 
assets of the firm in proportion to the 
share held by him after all debts and 
liabilities of the firm are satisfied”. As 
such no constructive delivery of the gift 
amounts was regarded to have been 
made and, therefore, the gifts not to be 
valid. In the result it was found that no 
loans could be said to have been ad- 
vanced by the donees to the assessee- 
firm and it had no liability to pay any 
interest to the said donees. 


9. The correctness of the view 
taken by the Appellate Tribunal was as- 
sailed by Mr. N. D. Karkhanis, learned 


counsel for the assessee. It was urged. 


that the gifts were made by adopting a 
natural method of transfer and it was not 
necessary for the donor to withdraw the 
gifted amount in cash from the assessee- 
firm to be re-invested by the donees in 
the same firm. The provisions of Sec- 
tion 123 of the Transfer of Property Act. 
which provides that a gift of movable 
property may be effected either by a 
registered instrument or by delivery of 
possession, were as well submitted to 
have been complied with by symbolic 
delivery of the amounts by making credit 
entries in their accounts. Reliance was 
placed on Chimanbhai Lalbhai v. Commr. 
of Income-tax e, Bombay, (1958) 
34 ITR 259 (Bom); Balimal Nawal Kishore 
vy. Commissioner of Income-tax Punjab, 


(1966) 62 ITR 669 (Punj) and Naunihal 
ar Dass v. Commissioner of Income- 
tax, Punjab, (1970) 77 ITR 332 (Puni). 
10. In the case of Chimanbhai 
Lalbhai, (1958) 34 ITR 259 (Bom) the as- 
sessee had made a gift of Rs. 5 lakhs to 
his son and of Rs. 2 lakhs to his daughter 
on November 17, 1952 and he made the 
necessary entries in his account book on 
that date. On November 8, 1953 he in- 
structed a joint family firm carrying on 
the business of banking and with which 
he had an account to debit him with the 
two sums and interest earned upto that 
date and credit the accounts of his son 
and daughter with the corresponding 
amounts. The firm carried out the in- 
structions and submitted a voucher which 
the  assessee signed. On a reference 
being made by the Income-tax Appellate 
Tribunal it was held that the gifts were 
valid as it was not necessary for the as- 
sessee to have drawn the cash amounts 
from the banker and to hand them over 
to his son and daughter. The gifts were 
considered to have been completed by 
the issue of directions by the assessee 
and the firm making the transfers in its 
account books by allowing overdraft 
facilities. The fact that there was not 
enough money to the assessee’s account 
was remarked not to be relevant and not 
to affect the validity of the gift. 


11. Falshaw, C. J. while deliver- 
ing the judgment of the Bench in the 
case of Balimal Nawal Kishore, after 
noticing many cases including Chiman- 
bhai Lalbhai’s case, (1958) 34 ITR 259 
(Bom) observed that the principle deduci- 
ble from the study of various decisions 
appeared to be that the validity of a gift 
made by way of debit and credit entries 
in the account books of a firm of which 
the donor is a partner must depend en- 
tirely on whether, in the circumstances, 
this is a natural method of transfer, and 
it is certainly mot necessary for the 
donor to withdraw such sums in cash 
from the firm to be reinvested by the 
donee or donees in the firm. In that 
case there were five partners of the firm, 
Messrs. Balimal Nawal Kishore. The 
partners were Nawal Kishore and his 
three sons and another son of Nawal 
Kishore who had been adopted by some- 
one-else. On December 5, 1956 Nawal 
Kishore made an entry in his own hand 
in the account books of the firm to the 
effect that he was making gift of Rupees 
60,000/- out of an amount of Rs. 81,000/- 
standing to his credit in his capital ac- 
count with the firm in favour of thirteen 
donees. The gifted amounts were credit- 
ed on the same day in the accounts of 
the donees in the firm’s books and at 
the close of the financial year each donee 
was credited with the interest on the 
giited sum due upto that date as well as 
in the following year. On the date of 
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the gift the cash balance shown im the 
books of the firm was Rs. 3.665/- and 
the bank balance was Rs, 4.299/- but at 
the same time the un-utilised drawing 
power of the firm on its bank was 
Rs. 1.27,088/-. In view of the un-utilised 
drawing power of the firm on its bank 
it was considered that if the parties had 
wished the cash could have been realis- 
ed. and given to the donees but this was 


not necessary and the amounts of the. 
gifts were credited in their already eX- - 


accounts. 
12. Boag 62 ITR 669 was follow- 
in the of Naunihal Thakar Dass, 
TT TI ITR 3 332 (Punj) referred to above. 

Naunibal and 
Singh and [qbal Singh had constituted 
ered firm. Naunihal who had 
balance in his capital 
account had issued instructions that cer- 
tain sums be transferred to his daughter 
and daughters-in-law. ‘The method ad- 
opted was that the amounts mentioned 
- by him were debited in the accounts of 
the. registered firm and were credited in 
the names of the ladies concerned. On 
the credit-balance of the donees, the firm 
paid interest and claimed deduction 
thereof. The learned Judges of a Bench 
High Court 
D. K. Maha- 
jan, J. while delivering the judgment of 
the Court made the following observa- 


tions— ` 

opinion, the matter really 
stands eenided the decision of this 
Court in (1966) 62 ITR 669 (Puni) where 
on somewhat similar circumstances, this 
court took the view that from the mere 
fact that there were no cash balances, 
it could not be held ‘that the pift would 
be invalid. The most significant fact -is 
that there is no attack by the department 
that the gift was a sham transaction. The 
only ground, on which the Tribunal pro- 
‘ceeded to hold that the gift was not 
valid was that there were no cash 
balances and that there was neither any 
proof of acceptance of these gifts by the 
donees. I was a party to the decision in 


Balimal Nawal Kishore’s case, (1966) 632: 


TTR 669 (Punj) and the judgment in this 
case was rendered by Falshaw, C. J.” 


13. In the present case there Is 
no dispute about: the acceptance of the 
gifts. It was, however, urged by the 
learned counsel for the Revenue that the 
a ee erence aac (1958) 34 

(Bom) Balimal Nawal 
Kishore (1966) 62 ren 669 (Punj) are dis- 
tinguishable. A further submission made 
was that the account from which gifts 
amounting to Rs. 69,000/- were made 
being capital account it had ceased to be 
the exclusive property of Kartar Singh 
and, therefore, he had no exclusive right 
over the amounts which he had brought 

fin the said account, 


his two sons Parshotam ` 


A LER 

Lalbhal. (988) 34 ITR oa (Bom) A 
an 

Balimal Nawal Rishon (1968) 62 ITR 


669 (Punj) appear to be distinguishable. 
The first of those cases was that of a 
banking firm which had transferred the 
gifted amounts to the: donees in its ac~ | 
count books by allowing over-draft facili- 
ties. Chief Justice Chagta had, therefore, ~ 
observed that if the bankers give over- 
draft facilities to their constituents and 
accept orders and give credit to a ‘third 


. party for an amount which exceeds the 


amount to the credit of. their constituents, ` 
as far as the third party is concerned © 
the bankers became liable to that party 


_to pay that amount. In those circum- 


stances the fact of the assessee not having 
sufficient fund to his credit with the 


bank ‘naturally became of no con- 


sequence. In the other case. as well 
Balimal Nawal Kishore, (1966) 62 TTR 
remarked that 


669 (Punj) Falshaw. C. J. 


if the parties had wished the cash could - 

have been realised and given to the 

donees. but this was not necessary i? the 

amounts of the gifts were credited in 
eir already existing accounts, ~ 


-15. The Supreme Court in the 
case of Addanki Narayanappa v. Bhaskara 
Krishnappa, AIR 1966 SC 1300 had an 
occasion to consider the rights of a part- 
ner in the trading assets of a partnership 
with reference to the provisions of the 
Indian: Partnershi Act, 1932. Their 
Lordships observed as follows: 


“It seems to us that looking to the 
scheme of the Indian Act no other view 


-can reasonably he taken. The whole 


concept of partnership is to embark upon 
a joint venture and for that purpose to 

in as capital money or even pro- 
perty . including -immovable property. 
Once that is done whatever is brought 
in would cease to be the exclusive pro- 
perty of the person who Paari it in ` 
It would be the trading asset of the part- 


‘nership in which all the partners would 


have interest in proportion to their share 


in the joint venture of the business of 


partnership. The person who brought if . 
in would, ites: not be able to claim 
or exercise an rea exclusive right over any 
property which he has brought in, much 


. Jess over any other partnership property. 


He would not be able to exercise his 
right even to the extent of his share in 
the business of the partnership. As al- 
ready stated his right during’ the sub- 
sistence of the partnership is to get his 
share of profits from time to time as 
may be agreed upon among the partners 
and after the dissolution of the partner- 


‘ship or with his retirement from partner- 


ship of the’ value of his share in the nef 
partnership assets as on the date of dis- 


` golution or retirement after a deduction 
of liabilities and prior charges. It is 


1971 
frue that even during the subsistence of 
the partnership a partner may assign his 
share to another. In that- case what the 
assignee would get would be only that 
which is permitted by Section 29 (1). that 
is to say. the right to receive the share 
of profits of the assignor and accept the 
account of profits agreed to by the part- 
ners,” = . . 

16. Admittedly Kartar Singh had 
not assigned his share in the partnership 
but what he wanted to do was to make 
gifts of specified amounts, the total of 
which came to Rs. 69.000/-, in favour of 
his four sons and one daughter: The cash 
with the firm was only a paltry amount 
of Rs. 3.429/-. which was not sufficient 
to satisfy the gifts. There is also noth- 
ing to show that the assessee firm could. 
as in the case of Balimal Nawal Kishore, 
(1966) 62 ITR 669 (Punj) avail. of any 
unutilised drawing power on a bank to 
enable the parties. if they had wished, to 
realise cash to the extent of the amount 
of gifts and. to give it to the donees. In 
these circumstances the gifts could not 
be considered to have been completed by 
any - symbolic delivery of the amounts 
and the transaction was no better than 
that of mere book. entries. It is well 
settled that mere entries in books of 
accounts are not sufficient for completing 


a gift of movable property. In this con- 


nection reference may be made to Mrs. 
Ida L. Chambers v. Kelland Huxford 
Chambers. AIR 1941 Mad 154, E. M. V. 
Muthappa Chettiar v. Commissioner of 
Income-tax, Madras. 13 ITR 311 = (AIR 
1945 Mad 513), S. A. S. Rm Ramanathan 
Chettiar v. M. P. Palaniappa Chettiar, 
AIR 1945 Mad 473, S. P. Jain v. Commis- 
sioner of Income-tax, Bihar and Orissa, 
(1963) 51 ITR 6 Rete: Commissioner of 
Income-tax, U. P. v. Smt. Shyamo Bibi, 
59 ÍTR 1 = (AIR 1967 All 82) and Virii 
Devshi v. Commissioner of Income-tax, 
(1967) 65 ITR 29! (Bom). In the last 
mentioned case V. S. Desai. J. observed 
that just ‘as the entries in his own ac- 
counts by a person would: not constitute 
a valid transfer, even the: entries in the 
accounts of the partnership would not be 
sufficient to constitute a valid transfer”. 


` 17. 
may say -that the decision in the case of 
Naunihal Thakar Dass. (1970) 77 ITR 332 
(Punj) can be of no help to the assessee 
as the nature of the rights-of a partner 
during the subsistence of the partnership 
with respect to capital account of the 
partnership were not taken into consi- 
deration. 


18. The learned counsel for the 
assessee also tried to raise a contention 
that the capital account was in fact a 
composite account of deposit and sums 
brought in as trade assets of the partner- 
ship and withdrawals from that account 


With very: great respect we - 
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were also made off and on by Kartar 
Singh. It will, however, be noticed that 


the case was dealt with by the Appellate 


Tribunal on the basis that the account 
was a capital account as ed 
from loan or deposit account. In the 
agreed. statement of the case as well the 
account has not been referred to as a 
composite or mixed account but as capital 
account. The incidents of partnership as 
applicable to trading assets or. capital ac- 
count have, therefore. to be applied. As 
a partner Kartar Singh was not free to 
claim or exercise any exclusive right 
over the property which he had brought 
in as trading assets of the partnership for 
making gifts of specified amounts. 

19. The view taken by the Ap- 
pellate Tribunal, in our opinion, was 
correct. The gifts made by Kartar Singh 
were not valid and consequently there 
was no Liability on the assessee-firm for 
payment of any interest to the donees by 
treating the amounts of the gifts in their 
favour as loans to the 

20. The question posed for our 
opinion is, therefore. replied in the nega- 
tive. In the circumstances of the case 
we leave the parties to bear their own 
costs of this reference. 

Reference. answered 
z in negative. 
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The National Co-operative Da 
sumers' Federation Ltd., New Delhi 24 
Petitioner v. Delhi Administration, Delhi 
and others, Respondents. 

Civil Writ Petn. No. 519 of 1969, D/- 
5-3-1970. : 

(A) Co-operative Societies — Bombay 
Co-operative Societies Act (1925) (7 of 
1925) (as extended to Delhi) S. 54 — 
Matters “touching the business of the 
Society” — Disputes between society and 
its employees if within the scope of Sec- 
tion 54 explained. 

All disputes arising between a society 
and its employees are not covered by 
Section. 54. Disputes between a society 
and its employees are divisible into two 


-broad classes—(1) Disputes touching the 


business of a society and (2) those that 
would not be so touching. Only former 
class is covered by Section 54. (Para 7) 
- A business of a society must be found 
in the objects of the society for which 
it was formed. Such objects do not in- 
clude employment of servants. There- 
fore every dispute between a society and 
its employees will not be a dispute 
“touching the business of the society.” 
(Para 10) 
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It is not that all disputes between a 
society and its employees—high or low 
—would be excluded from Section 54. 
Every servant of the society would be 
concerned in doing work, part of which 
would be touching the business of the 
society while rest of it would not be so. 
Any dispute arising when a servant doing 
some work not directly related to busi- 
ness of the society would be outside the 
scope: of Section 54. AIR 1969 SC 13820 
and AIR 1970 SC. 245, Rel. on; ATR 1962 
Bom 162 (FB) and AIR 1943 Bom 341, 
held overruled in AIR 1969 SC 1820. — 

(Para 12) 

Where a society terminates services 
of an employee it only exercises its right 
of a master vis-a-vis its servant. When 
such servant contends that his termina- 
tion was against a bye-law framed under 
Section 71 (2) (d), the termination of ser- 
vice is not directly concerned with the 
business of the society within the mean- 
ing of Section 54. AIR 1967 SC 1826, 

on. (Para 13) 

(B) Co-operative Societies —— Bom- 
bay Co-operative Societies Act (1925) (T 
of 1925) (as extended to Delhi 
Powers of a Registrar, are not greater 
than: -powers of Civil Courts under Civil 
P. C. — Registrar or his nominee cannot 
order reinstatement of a servant whose 
services were terminated by the society. 


As to the powers of. the Registrar in 
deciding disputes under Section 54 the 
Act is silent. It is not clear as to what 
powers of Civil Court beyond those given 
in Sections 55 and 59 the Registrar can 
exercise in granting reliefs to the par- 
ties in proceedings before him. In no 
case can they be larger than the powers 
of a Civil Court under Civil P. C. 

(Para 15) 

. When a society terminates the ser- 
vices of an employee under one of its 
bye-laws and the same was framed to 
govern the appointment and the removal 
of its employees, even a violation of the 
bye-law cannot be said to be a violation 
of any obligation- imposed on the society 
either by a statute or by the rules fram- 
ed thereunder. The bye-laws would 
rather. amount to terms of a contract be- 
tween the society and its employees., So 
on termination of the services of an 


employee if a dispute is raised before the. 


Registrar or his nominee under Sec. 54, 
he has no power to order reinstatement 
under Section 14 (1) (b) Specific Relief 
Act (1963). ATR 1970 SC 1244 and AIR 
1964 SC 847, Applied. (Para 15) 


Registrar and his nominee act under 
Section 54 only as arbitrators and an 
arbitrator cannot grant the relief of rein- 
statement. AIR 1958 SC 1050, Applied. 

(Para 16-A) 

(C) Co-operative Societies —- Bombay 

Co-operative Societies Act (1925) (7 of 


National C.-C. Federation v. Delhi Administration 


S. 54 — 


ALR. 


1925) (as extended to Delhi) Ss. 54, 54-A 
( istrar or his nominee have 
no jurisdiction to decide jurisdictional 
facts—Civil Courts and High Courts can 
examine if the seizure of jurisdiction by 
Registrar and the arbitrators is ultra 
vires if jurisdictional condition is not 
fulfilled — Neither Ss. 54-A (1) or 56 
empowers Registrar or the arbitrators to 
enter into jurisdictional conditions -— 
They are only concerned with the merits 
of the award. AIR 1969 SC 78, Rel. on. 

(Paras 17, 19) 


(D) Constitution of India, Art. 226 
— Other remedies — Writ petition when 
can be entertained. 


$ 


Circumstances of a particular case 


may justify entertaining.a writ petition 
even if alternative remedies had existed 
which could have been availed of by 
writ petitioner. Where a petitioner re- 
peatedly brought to the notice of the Re- 
gistrar of the Co-operative. Societies that 
he had no jurisdiction to entertain a pro- 
ceeding, and the Registrar ignored the 
fundamental objection and proceeded to 
entertain a dispute, a writ is maintain- 
able even though other remedies existed. 
Moreover the doctrine of exhaustion of 
primary departmental remedies before a 
petitioner approaches a High Court for 
a writ is not applied so rigorously in a 
petition for the relief of certiorari as 
would be done in the case of relief of 
mandamus. AIR 1958 SC 86, Rel on 
(Para 20) 
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H R. Gokhale, Sr. Advocate with 
D. N. Gupta, for Petitioner; B. Sen. Sr. 
Advocate with Rustam M Mehta (for 
Nos. 1 to 3) and W. C. Chopra, (for 
No. 6), for Respondents. 


JUDGMENT: The Bombay Co-opera- 
tive Societies Act, 1925, (as extended to 
Delhi) (hereinafter called the Act) is a 
typical State enactment intended as a 
fairly comprehensive Code regulating the 
operation of Co-operative Societies. 
Various powers are given to the Re 
gistrar for such regulation including the 
power under Section 54 of the Act to 
decide disputes between societies and 
their employees. Such a power also im- 
plies the further power of granting re- 
liefs to the society or to the employees 
appropriate to the decision of the dis- 
putes by the Registrar. The precise 
nature of the dispute which can be en- 
tertained by the Registrar under Sec- 
tion 54 and whether the relief of rein- 
statement can be given by him in decid- 
ing such a dispute are questions of gene- 
ral public importance which have arisen 
in the present case. 


2. The petitioner is a co-operative 
society registered under the Act. As 
shown by its mame, its members are 
Consumers’ Co-operative Stores. The 
object for which the petitioner federa- 
tion was formed is to assist, aid and 
counsel its member-institutions and to 
facilitate their working and generally to 
act as the spokesman of the Consumers’ 
Co-operative Movement in India In 
furtherance of these objectives, it may 
undertake activities such as assistance to 
its members in grading, packaging, 
standardization, bulk buying, storing, 
pricing. accounts keeping, etc. Respondent 
No. 6, K. Subba Rao was appointed as 
Accounts Officer in the petitioner’s office 
on 15th May 1967 on Rs. 700/- per month 
in the scale of Rs. 700-1250 plus 
allowances as per Annexure A to the 
writ petition. His period of probation 
was to be one year in the first instance. 
The period of probation was extended by 
the office order dated 20th June 1968 at 
Annexure B from 26th June 1968 for 
another six months. By the office order 
dated 9th December 1969 at Annexure C, 
the services of the Respondent No. 6 
were terminated at the expiry of the 
extended probation period and he was 
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‘allowed to draw -one month’s pay ex- 


gratia. 


3. The Respondent No. 6 there- 
upon approached the Registrar of Co- 
operative Societies under Section 54 of 
the Act on 20th December 1968 as per 
Annexure E to the writ petition asking 
that his dispute with the petitioner may 
be referred to arbitration. Before the 

ar, the petitioner filed preliminary 
objections on 14-1-1969 as per Annexure 
F to the writ petition stating that the 
application of Respondent No. 6 did not 
raise any substantial issue which could 
form the basis of a dispute for arbitra- 
tion under Section 54 of the Bombay 
Co-operative Societies Act and further 
that no dispute touching the constitution 
or- business of the petitioner-society had 
come before the Registrar and, there- 
fore, no action under Section 54 could 
be taken. 


The Registrar, however, wrote on 
28th January 1969 as per Annexure G 
to the writ petition that the petitioner 
should nominate its arbitrator within 15 
days and that the petitioner should not 
fill the post of the Accounts Officer 
vacated by Respondent No. 6 till the 
decision of the case. The petitioner re- 
peated his objections to the jurisdiction 
of the arbitrators under Section 54 while 
appointing Respondent No. 4 as its arbi- 
trator. Respondent No. 5 was appointed 
as arbitrator of Respondent No. 6 while 
Respondent No. 3 was appointed as the 
arbitrator or the nominee of the Re- 
pistrar- Later, Respondent No. 4 was 
unable to attend the proceeding of arbi- 
tration for a fortnight or so while Res- 
pondent No. 5 was away and was not 
available. 


The Registrar, therefore, withdrew 
the dispute from the two arbitrators of 
the petitioner and the Respondent No. 6. 
on the ground that the arbitrators had 
not given the award within two months 
as contemplated therein. The Registrar’s 
nominee, therefore; proceeded to decide 
the case alone and ultimately delivered 
the award, a copy of which is at An- 
nexure BB to the writ petition. Briefly, 
the termination of the services of Res- 
pondent No. 6 by the President of the 
petitioner-society was held to be ilegal, 
inter alia, because the power to do so 
vested in the Board of Directors of the 
society and not in the President who 
alone purported to do so. 


It was ordered therefore that the 
Respondent No. 6 would be deemed to 
continue in the service of the petitioner 
and must be allowed to resume his duties 
immediately. It was also ordered that 
the Respondent No. 6 should be allowed 
full pay and allowances as on continuous 
duty plus one month’s pay as token 

es for harassment and worry 
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to. him. as aa for the humiliation i 


_ caused 
which he had -been: made to suffer.’ It.’ 


was further ordered: that if the petitioner - 
has filled “the :vacancy of Respondent.” 


No. 6 ‘in: defiante’ of the restraint order 
which had-. been - already. passed by the 
Registrar: the” expenditure so incurred 
should be: ‘recovered from the authority 
who had sanctioned the filling of 
vacancy. 


4. -In this writ petition, the very 
furisdiction of the arbitrators and of the 
nominee of the Registrar, who entertain- 
ed the dispute raised by the Respondent 
No. 6 against the petitioner has been 
challenged -on ‘the ground that the dis- 
pute: was not one “touching the business 
of a society” within the meening of Sec- 
tion 54 of the Act. Secondly, even if if 
is assumed that the arbitrators and the 
Registrar’s nominee had the jurisdiction 
to entertain the dispute, this jurisdiction 
was exceeded when the relief of -rein- 
statement was given to the Respondent 
No. 6 by the award. ; 


5. The Respondents I fo 3, name- 
fy, the Delhi Administration, the Re- 
gistrar and his nominee, and Respondent 
No. 6, K. Subba Rao denied the alleged 
lack of or excess of jurisdiction and 
pointed out that Sections 54-A and 56 
of the Act had afforded alternative re- 
medies which the petitioner was bound 
to avail of before approaching this Court. 
The writ petition should not be enter- 
tained in view of the existence of these 
alternative remedies. 


6. To appreciate the contention 
that the arbitrators and the Registrar’s 
nominee had no j ion to entertain 
the dispute raised by Respondent No. 6 
regarding the termination of his services, 
it is necessary to read carefully the re- 
levant portion of Section 54 of the Act 
-which is reproduced below: 


“Arbitration— If any dispute, touch- 
Ing the constitution or business of a 
society, arises between members of the 
society and any offcer, agent or servant 


of the society, it shall be referred to the © 


Registrar for decision by himself or his 
nominee or if either of the parties so 
desires, to arbitration of three arhitra- 
tors who shall be the Registrar or his 
nominee and two persons, -of Soh. one 
shall be nominated by each of the par- 
ties concerned.” 


By It would be seen that 


the 
following two conditions have to be ful- . 


filled before a dispute could be enter- 
tained under Section 54, namely:— 


(1) the dispute must be one “touch | 


Ing the business ` se ae 


(2) it must arise between certain 
specified parties such as the society or 
its. members ` on the one side and the 


‘members ‘of thes ‘society - or any “officer, ae 


- agent or tae ah the society on the: > 


other side. 


‘Tt follows that. ‘it the diaries sag 
between a-society and its employees are ` 


not covered by Section 54. If that were . 
so, the further’ qualification that such a ” 
dispute must be “touching the business 
of the society” would have been umneces- 
sary. Therefore, the disputes arising be-« 
tween a society and its employees ars. 
divisible into two broad classes. On the - 
one hand. would-be those disputes which 

are “tou the business of a society” ` 
while on the other hand, would-be: thosa 
disputes which would not be so touching 
the business of a society. It is only the 
former category of disputes which could 
be covered by Section 54. The latter 
category of disputes would fall outside 
the purview of Section 54 and would nof 
be entertained either by the Registrar og 
the arbitrators. Therefore, the funda~ 
mental question is whether the dispute 
between. Renadenn No. 6 and the. peti- 
tioner is one touching the business of 


‘the petitioner-society, 


$& -© The Co-operative Sats is 
formed with certain objects. The objects 
of the petitioner-society are set ouf 
above. In achieving these objects. the 
society has ` 
things. For instance, society 
have premises in which its office. would 
be housed. The society must also employ 
servants to carry on the office work and 
other work of the society. Therefore, 
while the society would carry out its 
objects, at the same time it would be 
owning or possessing its premises and 
would also be employing servants to do 
its work which may be either to carry, 
out its objects or to do other work which 
is not connected with the objects of tha 
society. The relevant question, therefore, 
would be whether the “business of the 
society” would be confined to the objects 
for which the society was formed -or 
would include everything that the society 
has to do in order to carry out its objects’ 
including the possession. of premises and 


the employment of servants as stated 
above. . 


In Deccan Merchanfs Co-operative 
Bank Ltd. v. Dalichand Jugraj Jain, AIR 
1969 SC 1820. the appellant 
owned certain premises which 
cupied by the respondents. The society 
called upon the respondents: to vacate 
the premises which the respondents re- ` 
fused to do. The society, therefore, ap- 
plied to the Registrar of Co-operative 
Societies that the dispute between itself 
and the respondents be referred to arbi- 
tration. The entertained the 
dispute. Thereupon the respondents filed. 
a petition under Art. 226 of the Con- 


~ wa 
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stitution in the Bambay: High ‘Court sub- 


‘mitting that the .said dispute was- not 
covered by Section. 91 of the Maharashtra 
Co-operative Societies Act..1961,, Liao 
as it-.was not- a. dispute. “touching, -the 
business of the society.” . nar 


`- The Bombay ` High Cont “dismissed 
writ - petition. relying on’ the Full 
Bench’ decision. of that ' High’ Court ‘in 
Parkhundali’ v. Potdar. “AIR 1962- Bom 
162) in which* the following | view ‘of the 
meaning, of “business” was, expressed:— 


thè writ 


“The ‘nature. ‘of business, which _ a. 


oaty ‘does. is’ to be ascertained from 
the -objects of, the . society. ` But what- 
ever the society does ‘or. is* ‘necessarily 
required: to. do for.the: purpose:of carry= 
ing. out its: objects :can: be said to be 
part of: its business. _ The word “touche. 
ing” is also very wide. -and would: include 
any matter which relates to. concerns of, 
cages the. business of the society”. — 


“In allowing the appeal the Supreme 
ters however: . observed ‘in paragraph 
(22) of the report. as follows: | i 


he m 


-v hile: we` agree ‘that the ‘nature oË. 


S which . a -society ‘does can: be 
ascertained >from: the- objects of. the 


society.. it is difficult to subscribe to the. 


proposition that whatever the society does 
or ‘is: necessarily~ required. ito ‘do: for the 
purpose: of carrying .out its: objects: can 
be said to be part..of ‘its. business. We. 
however. agree that the word “touching” 
is very wide ' and; ..would inélude anv 


matter. which relates ‘to or concerns the ` 


business of a society.’ but we are- doubt- 
ful .-whether the, .word “affects” should 
eae used in + coon ee ot te 


The: Court flirther aes that an: 
other limitation on thé -word “dispute” 
was that it should be capable of being 
resolved by the Registrar or his nominee. 
A dispute between a landlord and a tén- 
' ant was properly the subject-matter~ of 
the- various Rent “Acts and it would -bè 
difficult to say that-such' a dispute waa 
intended to’be referred’‘to the Registrar. 
Such a result may’ also-follow from- the 
interpretation: of the Rent: Acts and the 
Co-operative Societiés Act- e 


t: 


‘In Co-operative Central: Bank 
Ta) y. Adal: Industrial Tribunal: A:* P4 
(1969): 2. SCC 43 =- (AIR 1970 SC 245} 
as industrial dispute between the Co- 
operative Central Banks and their work- 
men was referred. by the Govérnment of 
Andhra- Pradesh. to the Industrial Tri- 
bunal... The subject-matter..of-the dis- 
pute was the: claims of the employees to 
various - service benefits such -as -Dear- 
ness allowance etc. The Banks’ contended 
that the dispute shall them and their 
employees was covered by Section 61 m 
1971 Nethi/in VI C2R 


` yery fact. that: Section 54 


the. Andhra Pradesh. Co-operative 
Sane A 1964. as-being a. dispute 
“touching. the. business of a society”: The 
Supreme . Court’: followed’. their: previous 
decision.: regarding the „meaning of: the 
expression “touching. the: business of. a 


- society”. and also held: that -the.dispute 


related to alteration of number ‘of con- 
ditions -of service of ‘the workmen, a re- 
lief: ‘which ‘could: not be granted by the 
Registrar -of Co-operative Societies but 
which could - be granted: by the Indus- 
trial Tribunal. oo 


7 10. The ‘Sunvene ‘Court iar ‘thus 
held that a dispute- between a society 
and its tenants was not a dispute “touch-: 
ing the ‘business ofthe. society” though 
the ene must be said to be touching 
the premises ofthe. society. For,- the 
possession of the premises was not itself 
the ‘business of the society. Similarly. 
the Supreme -Court has held that the 
dispute ‘between a- ‘society- and its em- 
ployees demanding various service bene- 
fits was’ not -a ‘dispute- touching ‘the: busi- 
hess of the society. “For. the mere em- 
ployment “of thë servarits. was “not: itself, 
the - Business ‘of: the -society: ' Applying 
the ratio of :these decisions to the pre- 
sent case, It must. be said ‘that the busi- 
ness of- the - petitioner «society is to` bej | 
found in- the ‘objects for which’ ‘the 
society ‘was formed. Such objects‘ do not 
include -the employment of servants. 
Thérefore:; the employment’ of servants 
as such ie not the business-of the society. 
Therefore, every ' “disputé > between: the 


society - ‘and its employees will “not be] - 
disputé touch the- 33 of- the 
Da Fa 


~ -I soda dheere. keler to- 
the classification made by me abové that 
the dispiite’ between the society and its 
employees’: > would ” be ‘of two. _Kinds,” 
namely: ` 2 


(1) those which „touch the business : 
of the society; and sls “eg P ae 


(2) those whieh’ do not. ji i TA 


Jn G. L P. Rly. Employees ETE N 
tive Bank Ltd. v. Bhikhaji. Merwanii. 
AIB-1943 Bom--341 Chagla. J. (as he then . 
was) . was). construing the- on. 
“touching. the business of a society”, used 
in Section -34 of the Act in column 2-of 
page 344 of the -report. The learned 
Judge- observed that it was true that it 
was not one of the objects of the society 
to. employ or. dismiss servants but: it is 
something which it does.in the ordinary 
courseof its business. a view which was 
later approved by the Full Bench of the 
Bombay - High Court. but has now been 
disapproved. by the- Supreme. Court. The 
learned . Judge further observed that the 
54 refers-to dis- 


putes between: a society and its. servants 


146: Defhi:{Prs. 11-14] National: C. €, ‘Federation’ v; -Delhi Administration: A.L RB: 


indicates- that ‘disputes « regarding: : dis- 
missal *of-a jservant should be decided by 
the. Registrar. - For, itvwould ‘be difficult 
to imagine. .what other: kinds of disputes 
between a ‘society and its:servants would 
form tbe- :subject-matter:.of a- Spee 
within. the! meaning -of S.. 5E 2 


y- ~y} 


` The . earned counsel’: ‘Shri ‘Daphtary 
Ba tint cate segs ie there aay Be 
cases. «where an officer of a Bank, : ; did 
something -which was , contrary. to- ‘the 
rules or whefe he was. in : possession . of 
the funds of the company meaning that 
such disputes would -be be. disputes .touch- 
ing.‘ the ` business: of- the. society: -But 
Chapla,; :J:-:-observed that this -would 
narrow down ‘the. definition: of<'the -term 
“servant” -so as to’ inelude‘only high and 
important officials of:.the company: Pa 
uae the: menial: servants. neg 


“72° With: the "greatest, SE D 
tite lodned. Judge, I am ‘unable: to ‘agree 


that .all. disputes, between a -soc¢iety. and- 


its m ` servants. would , be excluded 
from Section: 54. ifrit is- :Tequired thatthe 
dispute ‘must touch the business which is 
carried on by the society in pursuance of 


“society, „zı high -or low, 
would ‘be concemed - in. doing. work part 
of which would-be. touching. the business 
of the- society while the rest of-it-would 
not ~ be so:,. For . instance, one of. the 
objects., ofthe, society is to, give- techni- 
cal assistance -to-its:members.. Those ser- 
vants,of, the society, who give such techni- 
-leal assistance are doing the work -which 
directly touches the business; ofthe 
society. Therefore, any dispute between 
the society and such servants regarding 
such. work done. by: the. se! servants would be 
a,,dispute.. -touching ..the., business “of. a 
society: On. the: other- hand, if such ser- 
vants.’ or: other servants .are, doing. some 
work which is not directly related to. the 
business of the Society , then a dispute 
between’ the society anid: such servants 
relating to the work which is not con- 
cerned with the, business..of .the society 
would be outside the scope of Sec. 54. 
-, 2'13.. Learned counsel ‘for the res- 
pondents. Shri ‘`B. Sen: has: argued that 
- the: Respondent:.No.-6 was-an ‘Accotints 
Officer... The: keeping of <-accounts ‘was 
directly: concerned ‘with’ the business of 
theésociety.- Even if. this :is-.assumed to 
be: correct, this argument does not prove 
that every. dispute between the society. 
and the .Respondent: No. 6 would-be a 
dispute - touching -the. business ofa. socle- 
ty. If the dispute between ‘the’ society 
and - Respondent  No.i'6: was oe 
some work: which the Respondent No. - 
did- directly ‘touching the’ business of “tie 
society, then- the ‘dispute regarding. tha 
work -would . be--a~ dispute- ‘touching: “the 


business -of a: society... Any-other. dispute ` 


with Respondent: No. 6 would: not besa 


dispute ~ ‘touching « the business 
society. : 


in the oret aes es 
ercised: the elementary right Of ‘a master 
to- terminate the ‘services. 6f “a “servant 
without assigning ‘any -reasons therefor. 
The. servant. later; contended before. the 


of: the © 
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i Repistrar’s nominee. that this’ termination 


was , contrary; to ..the . bye-laws:' of the], 
society: according to which’ “the power off 
the termination of the services vested in 
the. Board ,of Directors, of the’ society. and 
not in’ the President of thé society. The 
question, therefore, is: whether the: viola- 
tion of..the relevant bye-laws. gave- rise 
tona ‘disptite which: touched the business 
of-the society. Section .71:.(2), (d)jof the 
Act authorises: the: State. Government tò 
frame rules to carry -out the zpurposes: of 
the Act and in “particular~ to:tprescribe 
the 'mattér~in respect: of which a society, 
may or: shall make’ bye-laws. iie ons 

Rule:-4- (1)- (£ authorises: a sociéty 


to. make bye-laws in respect. of. the mode 


of. appointment’ and removal of. yjnerabers 
of. the © Committee and, of, „the: officers. 
The bye-laws “relating tö” the’ appoint- 


. ment .and the removal. of:the- employees 


of the society have: been made in exercise 


pane this power. - Can it be: ‘said that - this 


{s~ : t conċerned withthe 


business of the society? I -do-not. think: 


A‘ separate. power: to: make bye-laws 
in’ respect of- ‘the. objects of the- society 
is. given by Rule .4/(1): (b). The. Supreme 
Court has also. said in 'the~-Co-operative 
Central::Bank’s case, (t989) -2 :SCC. 43 = 


"(AIR 1970. SC . 245) -reférred’ to- above: in 


paragraph (7) of. the ‘report as: follows 


“Since ‘the word’ “business” {5 equat- 
a with ‘the actual trading or, commercial 
or other similar business’ ‘activity of the 
society, and. since it ‘has. been held. that 
it ‘would ‘be ‘difficult’ to` subscribe - to. the 
proposition ` that whatever ‚the society 
does..or.is necessarily required to, do. for 
the. purpose. oft. carrying out ‘its. objects, 
such as laying di ons. of 


pear. ‘that a dispute, xélating to conditions 
of service. of the workmen. employed: by 
the society: cannot ‘be :held’ to- be a dis- 
pute touching the, ~ businéss ... Of | E “the 
society.” l 
Tt. is clear .to, me, therefore, that a mere 

termination. Óf- the | services of, the, Res- 
pondent ` No.. '6. by the petitioner did not 
constitute ‘a ‘dispttte “totiching ” the ' busi- 
ness of a Pa within the. "meaning ot 
Section 54., ty 


“ 44. -Thè aa aaa. o 
“business” -in this context may also be 
illustrated by-:’ another - example. .'The 
various. Sales Tax: Acts provide that. sale 
‘by: a ‘dealer. is: Hable to be:-assessed:-to 
Sale. “A dealer. is a person’ who sells 
goods in “the: ouae lateral here- 


w =- > 
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fore, the sale of surplus goods by a dealer 
who was not carrying on the business: of 
selling such -goods was not liable to be 
taxed under the provisions of the Sales 
Tax Acts. Director of Supplies and Dis- 
posals v. Member, Board of Revenue, 
AIR 1967 SC 1826. In the same way, 
the employment: of an. Accounts - Officer 
or other staff is not itself the business 
of the petitioner society. Therefore, the 
arbitrators and the Registrar’s nominee 
had no jurisdiction to entertain the dis- 
pute relating to the termination of the 
Respondent No. 6 by the petitioner under 
Section 54 of the Act inasmuch as it was 
not the dispute touching the business. of 
the petitioner-society..: 

15. As to the powers which the 

epistrar can exercise in deciding the 

disputes under Section 54 the Act -is 
silent. The Registrar has, however, been 
given the power to order attachment of 
the property of.a party before the award 
is made by Section 55. Similarly, Sec- 
tion 59 gives the Registrar the power, to 
recover money ordered to be paid under 
an award by signing a certificate which 
shall be deemed to be a decree of a civil 
Court and shall be executed in the same 
manner. It is not. clear what- other 
powers. of a civil Court, the Registrar 
can exercise, in granting reliefs to the 
parties in the proceedings before him. 

For the purposes of the case before 
me, however, it is sufficient to assume 
that the powers of the Registrar can in 
no case be Jarger than the powers of a 
Civil Court under the Civil P. C. Re- 
garding the relief of reinstatement of an 
employee whose services ` have been 
wrongfully terminated by the employer, 
the rule laid down in Section 21 (b) of 
the Specific Relief Act 1877, now replac- 
ed by Section 14 (1) (b) of the Specific 
Relief Act, 1963 is that specific perfor- 
mance of a contract of service cannot be 
granted. This rule is subject to. three 
well-_recognised exceptions, namely;~— 

(1) when the termination of service 
is made contrary to Art. 311 of the = 
stitution; 

(2) when it is made in violation of 
a statutory obligation; and 
- (3) when. such termination is ahal 
lenged before a Tribunal acting under 
the Industrial Disputes Act, 1947. - 

This has been recently affirmed by 
the Supreme Court in Executive Com- 
mittee, U. P. Warehousing Corporation v. 
Chandra Kiran Tyagi, (1969) 2 SCC 838 
= 1969 Ser LR 799 = (ATR 1970 SC 
1244). The-first and the third exceptions 
are not applicable to the present case. It 
has to be seen if the termination of Res- 
pondent No, 6 can be covered by the 
second exception. 


16. A statutory’ obligation is .nor- 
mally imposed by a statute. At times, 
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a statute may indicate that the obligation 
may be spelt out by rules made under 
the statute or an order passed thereunder 
as was done by an order of the Central 
Government issued by. virtue of the 
powers conferred on it by Section 11 .of 
the Insurance Act, 1938. This is why 
the termination of the services was held 
to be contrary:to a statutory obligation 
in Life Insurance. Corporation of India 
vy. Sunil Kumar Mukherjee, (1964) 5 SCR 
528 = (AIR 1964 SC-847). On the other 
hand, the Agricultural: Produce (Develop- 
ment and Warehousing Corporation) Act, 
1956 did not itself give any protection or 
security of tenure of office to the em- 
ployees of the Warehousing Corporations. 
Nor did it indicate. that such protection 
would be given by rules or regulatons to 
be framed under the Act. Such protec- 
tion was, however, given by the regula- 
tions framed by the Corporation under 
5. 54 of the Act. The disciplinary enquiry 
held’ against Chandra Kiran Tyagi was 
vitiated by.violation of Regulation No. 16. 
The termination of his services was, 
therefore, wrongful. But the relief of 
reinstatement was denied to him by the 
Supreme Court in Chandra Kiran Tyagi’s 
case, 1969-2 SCC 838 = (AIR 1970 SC 
1244) referred to above on the. ground 
that the termination was not in violation 
of any statutory obligation because the 
Act itself did not guarantee any statu- 
tory status to him nor did it impose 
any obligation on the employer in such 
matters.. The tion of the services 
of Respondent No. 6 in the present case 
is said to be in violation of a bye-law 
which’ had been framed by the petitioner 
society. 


This bye-law was framed under R. 4 
of the Delhi Co-operative Societies Rules, 
1950. Clause (of Rule 4 (1) authorises 
a Co-operative Society to make bye-laws 
regarding the mode of appointment and 
removal of members-of the society and 
of the officers thereof. This rule has 
been framed by the Chief Commissioner 
of Delhi under Section 71 (2) (d) of the 
Act which authorises a State Government 
to make rules to carry out the purposes 
of the Act and in particular to prescribe 
the matters in respect of which a society 
may or shall make bye-laws. It has to be 
noted that while the rules are framed 
to carry- out the purposes of the Act, 
the only purpose of the Act which is 
carried out by Rule 4 is that power is 
given to a Co-operative society to make 
bye-laws governing the appointment and 
removal of the-employees of the society. 
But neither the Act nor the rule gives 
any indication that the tenure of the 
employees of the society was to be se- 
cured in any particular manner. There- 
fore, the violation of a bye-law cannot 
be said to be the violation of any obliga- 
tion imposed on the employer either by 
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fetes ee 
under.. p. -s` $ 

-The ‘obligation -imposed on the’ emb 
iployer by the. bye-laws', cannot be -said 


ito. be. an -obl tion imposed by a statute. 
Firs ‘the bye-laws are at ‘by “the 
society itself. ‘Secondly, such: bye-laws 


would rather amount: to. terms of- con- 
jtract. between: the society .and its em- 
ployees. ‘Lastly; they : ‘are not made by 
the authority external: to the society. 
‘hey. are, therefore, binding ` on -the 
society. only: as ¿terms of: contract- ‘and 
not bya statute:.:imposed: on -it from 
above..:. The Regulations framed by the 
Warehousing: Corporation ~. in Chandra 
Kiran Tyagi’s ‘case, (1969) 2 SCC .'838~ = 
(AIR; 1970" SC 1244)..were. not . held- to 
impose -a. statutory’ pera on: ‘the 'Cor- 
poration itself. ~- 


-7 L For ‘the: ‘same “reason, “the bye-laws 


. 
E 


madè by:'the petitioner ` in “the present 
case cannot be. said’ to be’ of a statutory 
“body: . as the’ - Warehousing ` “Corporation 
was." The petitioner ‘Society: is a private 
body which`is only registered: under the 
Act.’ : Such registration ‘does: not’ give. it 
‘the character of a „statutory. body.’ or 
-authority: . T therefore, find ` ‘that ` “nd 
statutory ‘obligation. -was. violated in dis- 
‘pensing with ‘the services of “Respondent 
‘No: ‘6. Consequently. ‘the Registrar. or his 

nomineé ‘had: no’ ‘jurisdiction: to~ give: the 


relief of reinstatement to - Penan 
sol Pr e nee sy 
D IA.+ C Above “all. the’ hein 


and the Registrar’s: nominee act- under 
Section: 54 of the Act only as arbitrators 
- and it-is well, settled: that ‘an “arbitrator 
cannot ae the relief of reinstatement 
Dr. S. Dutta v. University of Delhi, 
1959 SCR 1236 =x (AR 1958 SC 1050). 


Ea oe | 


17. ‘The. award ‘made by: the: Re: 


gistrar’s S nominee: -is- therefore..seen.to;be ` 


void - both. because, the dispute. between 
the petitioner. ` society: - and ‘Respondent 
No. 6‘was not one - “touching the business 
of the society”. within, the meaning of 
Section 54 and. also , because the, Regis- 
trar’s nominee, had | ‘no power . to: grant 
the relief of reinstatement to Respondent 
-|No.. 6. |, The. condition, that -the dispute 
must - be one. “touching. the business of 
the. society” goes e the. very (ee 


“eo “T= “ea 


of. ere ee * But, hls RAS 
view- does not finally-.decide Pihis point. 
It - is open. to; the | ‘civil | Courts - and : also 
the High Courts to examine ‘whether this 
jurisdictional - -condition has been satisfied 
or. not -and to, hold. mat -the, aor of 
‘the jurisdiction ... by:.:the s Registrar and 


we 


- arbitrators shall make a. 


the-arbiwrators is ultra-vires -the Act.. if 
the. jurisdictional. condition ` is ;not cful 
filled. , Similarly. it. is open to the--civil 
Courts. and. the . High . Courts- to: declare 
that the Registrar and. the ‘arbitrators-:do 
not: have the power under: the Act to 
grant -the: relief of reinstatément.. .The 
y ‘petition: | is ; toererore entitled ‘to 


ae 18..: “The Renae Jito 3 and 
6have, however: urged that ‘this- -relief 
of quashing - the award’ of: the Registrars 
nominee’: could’ have’*.. been. obtained + by. 
the-petitioner -sociéty:. either under: Sete; 
tion 54-A or under Section 56 df the Act 
and ‘that ‘the: petitioner’ was ‘not entitled 
to approach this Court inasmuctH ás. these 
alternative remedies-under the Act: .were 
available:-to it.: Let--us:-first examine., if 
such ‘a let could, be obtained. by.the 
petitioner:. under, Section. O4-As lor under 
Section: :56.-.. Section .54-A-is: asfollows: - 
7 ADA-A. ‘Tribunal's: power '-to modify, 
and: correct or remit award—~=(1):-In’ the 
‘case’ of” any award,’ made by’: the” arbi- 
trators. : under “Section: :54;. the” Tribunal 
may. da ‘the’ application. of’ any ‘of the 
parties "'to-. the award” or - -otherwise ‘for 
reasons’ ‘to be - recorded -‘in’ writing: r 
*"! @ modify the award.-or- ° 2 ) 

’ (ii) ‘set it aside aiid order. that’ the 
a ‘shall. be |. referred * back ` to, .the: 
arbitrators. ‘in the manner provided under 
the said section.. ~ 

' Provided’ that- To ‘such order ‘shall be. 
made: e UE ~ i 

~ (ay: after, : the ` issue’ of’ a. ae. 
ander Section’: ,59,.. for ‘the execution. of 
the ‘award. and i 
bY ‘except on. ‘any, of. the following 
grounds: :— , 
(G) ‘on objection ‘to thie legality’ ‘of the. 








ET 


l award- -if AE on the face of” its or 
been» 


(ii) the award has ritiated - ‘in’ 
conséquence of. co ption or miiscoriduct 
on, the’ part of any of , the arbitrators, ‘OF. 

o va Ë} the, award, is iù. any. Way,” _per- 


“re ) In aking jan i order under’ sub- 
Sion 71) ‘that the an oine shall“ be- re- 


: fèrred back to arbitration, the Tribunal 


may: direct that all ‘or any-of the. aribtra- 
tors who madé:‘the ‘award. shall ‘not act 
again as arblu ators for: SAARE the, dis- 
puten x - Do 
(3) ‘Where ‘a: dioute E qeteered. Jeck 
to. arbitration umder: sub-section . ( 1);' the 
n award, 
within -such time.:as may be ‘fixed ‘by 
the Tribunal=:. If ‘the’: arbitrators. fail 
to make a‘ fresh- award,. within’ ‘the. time 
so fixed:-the registrar -or-’ his ` nonunee 
shall. decide the dispute. i000 + 
“_(4)' When ‘the’ award -is ‘made ‘by thé 
arbitrators”. under sub-sec.* (3), the “Prix 
bunal may. on the application of any of 
the.. parties .to the -award:or.. asia bala 
for. .reasons torbe: recorded in writing :~~- 


A971... 
Bot 


-O modify, the award, Orpo £20 os 
- (i pass” such: ad thereon,” as At 
deems just, 2054: -7 
z To such. ' modification : or. EN ‘the 
provision: to sub-section -(1)+:shall apply.” 
-It will. be- seen that the Tribunal may 
either modify- the award’ (which: implied 
that the Registrar or the arbitrators. had 
the jurisdiction to: make it):.or: to. set aside 
the award and order that the dispute 
shall be referred -back .to:the arbitrators: 
This, also implies that the arbitrators had 
the jurisdiction. to, make the -award; and 
would - continue to have, the,- -jurisdiction 
to entertain.: “upon ‘the reference - -again 
after- the- case:-is returned, to. them: by 
the Tribunal. The. proviso -to ‘Sec. 54-A 


(1) refers only- to “‘such’?--orders.,:,- These ’ 


orders can -be made- -only- «when , the 
fimdamental.- jurisdiction .- was. possessed 
by the. arbitrators. - _ Sub-sections.. (2) -and 
(3) of - Section. -54-A.. again refer. to. an 
order. made runder- sub-section.. (1) there- 
of. Sub-section (4). refers. to. orders: 
under . sub-section- (3), -thereof. -, ee 
It is to be seen, therefore. ta Seo: 
tion 5-A gives. the Tribunal powér to 
modify or: set aside an -award for. defects 
contained in- the- award; -itsélf-as-~is ‘indi+ 
cated by the fact that. the Tribunal may 


refer the dispute back to. the arbitrators. . 


Therefore.. the proviso ‘to Section '54-A 
{1) though worded widely cannot be cor- 
strued.-to.-imply. that the Tribunal had 
the ‘power to entertain :an objection.. to 
the jurisdiction of- the arbitrators.. Though 
the . language of- the. proviso is, -analogous 
to. the.. language” of Section 30<-ofc the 
Arbitration : ‘Act. -1940.-:it is. significant 
that -unlike Section 33 of the, Arbitration 
Act. Section..54-A. of. the Bombay . Co+ 
operative. “Societies Act does not -enable 
the Tribunal -.to; decide -the question, as 
to: the existence. or validity of the arbi- 
tration agreement or the- award ‘itself.-It 
is. the existence:: of-.:the. validity ~of. the 
arbitration . -agreement:iand:. the- award 
which go to the jurisdiction of the arbi- 
trators. . The. exclusion ‚of such, a .:provi-~ 
ston from: | Section. 54-A would. -Suggest 
that objections regarding _ jurisdiction: are 
not to be decided by the Tribunal. ‘wader 
Section: M-A., pe ae ty 

-. (19...) The -powers . sadake. “by 
the. Tribunal: ‘under. Section. 56- are: those 
of an: appellate authority... > The. ‘jurisdic- 
tion :of the appellate {authority would-be 
the same as-the jurisdiction of the Re- 
gistrar and the. arbitrators-against.. whose 
orders the appeals.-are. filed... Tt’ would 
appear. therefore. -that the powers. eX- 
ercisable by :the` ~ Tribunal under- Sec- 
tion 54-A and S. 56 are. both -similar in- 
asmuch às they are. concerned with_-thẹe 
merits ‘of: the :awards made.;by the: Re- 
gistrar).and..the arbitrators and not::with 
the :question whether :-the jurisdictional 
conditions- for ithe -making of .the: award 
by tħe`Rėgistrar. or. the arbitrators were 
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. fulfilled: 


-or not. -.The finality: of. the 
award. of: the:arbitrators | or a” decision’ by 
the Registrar: or. -his nominee ‘under. Sec- 
tions 64 and 66 means ‘that the orders 
under ‘these Sections are’ not to’ ‘be: chal- 
lenged..in. any Civil: Court only ‘if they 
are made with jurisdiction: ..That is to. 
say. their, merits .are-mot open. -to seru- 
tiny -by the Civil: Courts. ‘But the: juris- 
diction of the Registrar or” the arbitra- 
tors -can always be. examined. by the 
Civil Courts inasmuch as the Registrar 
and ' the, arbitrator . are not: such.. Tri- 
bunals. as ‘have. been, given’ the; jurisdic- 
tion tó determine the jurisdictional con- 
ditions. forthe assumption of jurisdiction 
by. them. under S. D4. ‘The. exclusion of 
the jurisdiction ° of ‘the. civil courts.is not 
to’ be presumed. If the legislature’ in- 
tended to exclude , the jurisdiction, of. the 
Civil “Courts from . -examining whether 
the | jurisdictional. conditions: for the as- 
sumption of. jurisdiction by the. . Registrar 
and ‘the „arbitrators: have ,been - fulfilled 
or. not. ; then it. would. ‘have said so. But 
there. is no. such exclusion. of. the juris- 
diction, „of, the. civil -courts in the Act... 


- Further. as dbšeïved by the ‘Supreme 
Court. after - ‘a - ‘survey of’ the ` previous 
case-law, in Dhulabhai-~v.-: State of 
Madhya. Pradesh, AIR 1969-SC 78 -the 
legislature: would make- .a -provision in 
the. Act :itself by “constituting machinery 
to grant . reliefs. which could: havé been 
obtained: ‘from “the. Civil Court if > the 


` Ttegislaturė intends to éxclude: the - juris- 


diction ofthe Civil Court altogether. Bút 
no machinery has been constituted under 
the-Act by-which the assumption of the 
jurisdiction by the Registrar or-the arbl- 
třators` can -be examined ‘sé:-that’ it -may 
be-determined ‘whether. the-Registrar and 
the arbitrators ` had the” jurisdiction ‘to 
entertain ..a -dispute „únder Section 54° or 
not: The conclusion ‘is.- therefore. inescap- 
able ‘that ‘the ` jurisdiction of ‘the Civil 


.Courts 'to'determine’if the Registrar -and 


the. arbitrators-.:@ntertained the ° ‘dispute 
under ~’ Section 54: with or without ` juris- 
diction is ‘not excluded. by the ‘Act: e 


| 20. -€ Eyen`if ‘it -is ‘assumed for the 
sake “of - argument’: that the ‘petitioner 
éould’ have. resorted to proceedings under 
Section - 54-A or S. 56 to get the award 
set aside“on the’ ground of Mee of juris- 
diction ` and ~also because the Registrar’s 
nominee - ` exceeded this jurisdiction ‘in 
granting. the relief of reinstatement, ‘the 
existence of ‘such’ ‘alternative ‘remedies 
does” not exclude the jurisdiction, of ‘this 
Court’ to ‘act under “Art. 226 of the Con- 
stitution ” As . observed by the Supreme 
Court. in, State ‘of U P.. v. ‘Mohammad 
Noch; (1958) SCR: 595 ‘at, 805. cm (ATR 
1958 SC 86 at p., 93): 


" “There ‘is no rule. with:. tres to 
aao as -there is with - mandamus, 
that ‘it- will Her only -where. there. is.° no 
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other ::equally:: effective.remedy: .It ‘is 
well. -established -that,.. provided the.:.re= 
quisite: grounds:-exist,.. certiorari, will be 
although a right of appeal has been con~ 
ferred: by .:statute.., 
England, . 8rd Ed:; volurne I1 p. 130. ang 
the :cases cited: there BPP IIe. g E OS 


“Their ‘Lordships-:‘further observed: “St. “pp. 
607; .608: and: 609" (of ` SCR ==: (at: bp. 93 
me bed of ' AIR) as follows: © 


t has‘also ‘beén held that iia 
who’ tas lost fe -attes the’ appeal . (as, in do 
e present “case e exp y 
days’ ‘under: Séction '56' of a en ‘or 
has falled ‘to to “Prefer an: appeal by} We 
fault’: of, bis‘ ‘own may in å proper “case 
obtain’ | a review by” ‘certiorari=' "(See 
Corpus” Juris Secundum- Vot- ‘14, “Art. 40; 
p: 189). “Th ‘therefore, the’ “existence of 
other’: ‘adequate’ legal remedies: is not: per 
8é''a ‘bar ‘to the'‘issue. Of -à writ of cer- 
ti6rari’ and if-in a’ proper™ case’ it’ may 
be’ ‘the duty "of ‘the superior court “to 
issue | a writ: of ‘certiorari tO “correct the 
errors ` of- an inferior“ “edurt or" -tribi 
called upon ‘to exercise judicial: oF ‘ quasi- 
judicial ‘functions: and: not to relegate’ ‘thé 
‘petitioner: to other „legal, remedies:; avail- 
gb a hen ond te ee oe 


el, ee r 


the tine. his ‘appeal,- eg: ee Epa 
security. provided by-:thes statute, should 
it: then be laid down asian inflexible rule 
of Jaw that. the „superior court must. deny 
aco writ when an. inferior -court or. tri- 
unal by.. discarding | -all principles of 
eee justice:. and. all accepted rules 
procedure arrived at a.conclusion: AN 
shocks the sense .of justice . and- fair-play 
merely -because ' such; decision., hasi. been 
upheld. Dy another inferior court- or tri- 
bunal on:appeal.: or: revision? ,..sesereeeses 
On the: authorities referred.. to above;:-ìt 
appears to us that- there may, conceivably 
be.cases=-and the instant case is in point 
«where the error, irregularity or illega- 
lity,. touching jurisdiction or procedurę 
committed. by an inferior. court or tribu- 
nal of first. instance .is_so-,patent and 
loudly. obtrusive - “that, at ‘leaves ‘on its 
decision an. indelible ‘stamp of infirmity 
cannot ` tbe’ ORM ea HEA OF 
al oF ree (Of | first astang 
acts ` wholly. without . jurisdiction ’ or 


mph} 


patently i in’ excess of jesse ope or. mani- 


teehee 


in: a, -manher: Which is” 
Yules ‘of. natural “justiée ` aid ‘aul See 
rulés of ‘procedure and. which, ‘offénds the 
superior . court’s, sense.‘ of. fair play, the 
superior court aay, we ‘think, quite, ‘pro- 
petly exercise its /power to; sissue the 
prerogative writ of certiorari o> ‘correct 
the error ofthe court or. tribunal of first 
instance,- eveh7if an ‘appeal- to-:another 
inferior -court or.. tribunal: was . available 


(Halsbury’s: Laws of- 


. iai Co-opera’ 


ACR 


and recourse: was: ‘not. had: ee it: ior if 
reconrse.<-.was had :toxit; it .confirmed 
what ex facie was a nullity for ‘reasons- 
aforementioned.* ~ “hisi ‘would’: be .sò all 
the moré ifthe tribunals hearing the: ap~ 
peal .:or revision were- -merely depart- 
meéntal tribunals’ composed of Personsibe- 
longing to:ithe - . departmental hierarchy 
without: adequate legal training ‘and back: 
round and whose: glaring Japses: occat 
sionally: dcome ito: our: notice.” ae 
-= Therefore; the ` ae of” A 
particular “case may’ justify’ entertaining 
the’ writ: ‘petition’ even’if -alterative ‘rée- 
medies‘ had’: -existed ‘which could: “have. 
been: availed df ‘bythe petitioner_- Tt a 
pears thátvbuch- circumstances -exist * 
the ‘presént! čase." The petitioner ‘brought 
to the T notite -of ‘the: Registrar ât the 
earliest opportunity ‘and- repeatedly ‘theteé- 
after’ that ‘the :dispiite did‘-not touch’ the 
business“of the society? and thë ` 

had, therefore, ` RO! jurisdiction’. tő O° erter- 
tain it: ~The ar, ‘however, ignoréd 
this fundamental. ‘objection’ and: 'proceed- 
ed: to: entertain ‘the dispute: 

3 .Fhez Registrar’s « nominee eras ‘riot 
impressed even: when the Supreme Court 
décisions’ in“ Deccan Merchants Co-opera- 
tive Bank’s case, ATR 1969 SC 1320" eons 
tive:' Central .Bank’s: 

(1969) = 2: SCC 43 = .(ATR:1970: SC DAS) 
were ‘brought to ‘his‘notice. The:.Regiš- 
trar’s' nominee:in his “letter: dated 28-1- 
1969: went:to the length of restraining the - 
petitioner society from: filling. the vacancy 
of the-post’ of: the Accounts Officer vacat- 
ed: by. Réspondent” No. 6 pending the:deci- 
sion’ 'in the::.case ' before. ‘him.’..-Further, 
in the: award; the ‘petitioner society has 
been. ‘ordered topay one’ month’s pay“ to 
Respondent No. 6°as damages: for the 
harassment: and worry. caused :to: him and 
the. humiliatiow: ‘which ‘he had to suffer- 
To grant. ‘such’ a-rélief in- addition . to. re- 
instatement -“was ‘not.-only~ - illegal’. but 
e Was aie the: ‘circumstances | of: ‘the 


s 
Y EA S + Per 
bik cr i+} a ee BSS EAE te 


S The diřatdin an Put ane: Dard- 
graph” also’ refers to consultation” by thé 
Registrars ‘nominee: “with -the “arbitrator 
of" ‘Respondent No: 6-though’ the Regis- 
trar’s nominee d taken over’ the casé 
exclusively “and was ‘to decide it without 
the’ assistance : of the -drbitrators. «Such 
consultation: with :the. arbitrator of. one 
party: ‘behind ‘the back: of .the other: party 


was contrary:to natural: justice.. -Lastly, 


the . Registrar's: nominee repeated at- the 
end of ‘the award that if:.the -petitioner 
societyż had filled: the vacancy’ of- Res- 
pondent. No. 6:'im defiance vof the res- 
traint : order -mentioned above, then the 


‘expenditure: so. incurred -should þe re- 


covered from: the authority. “who ° sanc~ 
tioned “the. same. ‘even: though such an 
authority.) was neither ‘before: the Regis- 
trar’s .nominee nor. was. it -heard , before 
such an: order:-was passed againstsit ..' 
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The award is, therefore, so flagrantly 
ulira vires: the Act and- the . Registrar’s 
nominee has exceeded his jurisdiction to 
such an extent that this. would be'a: fit 
case to be entertained by this Court. 
Further the petitioner has approached 
this Court for a remedy in the nature 
of certiorari. The doctrine of exhaus- 
tion of the primary departmental. re- 
medies -before . a petitioner approaches 
this Court is not applied so rigorously 
in a petition for the relief of certiorari 
as would be done if the petitioner had 
come to this Court for the relief of 
mandamus as pointed out by the Supreme 
Court in Mobammad Nooh’s case, 1958 
SCR 595 = (AIR 1958 SC 86) referred 
to above. The award of the Registrar’s 
nominee dated 3rd June 1969 at An- 
nexure BB of the writ petition is, there- 
fore, quashed. The writ petition is 
allowed in the above terms with costs. 
Counsel’s fee Rs. 250/- shall be payable 
to the petitioner by. Respondent No. 1 
oniy- 

Petition allowed. 





AIR 1971 DELHI 151 (V 58 C 24) 
= FER. KHANNA, C. J. AND -. 
PRAKASH NARAIN, J... 
.Govind Dass and . others, Appellants 
y. Kuldip Singh, Respondent. 
_ Second Appeal No. 128 of 1967, D 
98-4-1970 against order of Rent Control 
Tribunal, . Delbi, D/-20-1-1967. - ao. 
(A) Houses and Rents — Delhi Rent. 
Control Act (59 of 1958), S. 14 (1) Pro 
viso (e) — The word ‘family’ must be 
construed with reference to habits and 
ideas of the persons constituting the par- 
ticular society and the religious and 
socio-religious customs of the community 
to which such persons belong — (X-Ref: 
Words and Phrases — Word ‘Family’). 
AIR 1952 Ponj 189 and ARR 1953 Punj 
156 and 1963-65 Pon LR 256, Rel. on. 
(Paras 7, 9) 
Thus, a family. of a Hindu person 
may consist of his cee their wives 
and their children. AIR 1952 Punj 189 
and AIR 1953 Punj: 156 and 1963-65 Pun 
LR 256, Rel. on. (Paras .7, 9) 
.. (B) Houses and Rents —, Delhi Rent 
Control Act (59 of 1958), S. ‘14 (i) Pro- 
viso (e) — The meaning of the word 
“dependent” is not restricted to persons 
financially dependent but is comprehen- 
sive enough to include persons who are 
dependent on landlord for residential ac- 
commodation. (Para 10) 


: Thus, in a Hindu family, though 
some of the brothers may be,’ earning 
their own livelihood, their wives and 
their children can be said to be depend- 
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ent on the eldest brother of the family 
for. their residential accommodation 
especially when . family members are not 
shown. to. be in possession of any otber 
residential premises.. © (Para 10) 
’ (C) Houses and Rents — Delhi Rent 
Control Act (59 of 1958); S. 14 (1), Pro- 
viso (e) — When a person needs his kith 
and kin to. be near him and, therefore, 
seeks possession of residential accom- 
modation from ja tenant, the require- 
ment can be said` to be his own require- 
ment and not only that ore his family. 
1967-69 Pun LR 260 (D), Rel. on. 
i (Para 11) 
D) Hindu Law — Ascetic — The 
mere’ fact that a person has. acquired 
certain ‘property from claims inherited 
from his Guru would not mean that he 
had ' joined religious order even if he 
was Chela of that Guru. (Para 13). 
Cases Referred: Chronological ' Paras 
(1968) ATR .1968 Cal 49 (V 55): . 9 
(1967) 69 Pun LR 260 D). LL 
(1966) ATR “1966 SC 405 (V 53)= 
1966-1 SCR 606, Bharat Singh 


v. Mst.. Bhagira thi g 
(1963) 65 Pun PLR 256 8 
(1962) 64 . Pun LR 521 = MR ` 

- (1962) 2 Punj 484 10 
(1953) ATR .1953 Punj 156: Ww 40) = 

55 Pun LR 32 — w 
(1952) ATR 1952 Punj 189 (V 39) . 7 
(1930) 143 LT 333 = 46 TLR 411, : 

‘Price v. Gould © 7 
(1871) 23. LT 303, Snow v. Teed 7 


G. S. Vohra, for ‘Appellants; Dalip 
a a “with Udai Bhan, for Respond- 


PRAKASH NARAIN, J.: The pro- 
blem passed in this second appeal is as 
to the interpretation -of proviso (e) of 
sub-section (1) of S. 14 of the Delhi 
Rent Control Act, 1958 and finding ouf 
whether the claim for eviction made by 
the appellants was covered by the said 
proviso. 

2. The appellants, fies boar 
filed an application under Section 14 of 
the Delhi Rent Control Act, 1958 (here- 
inatter called the Act) seeking eviction 
of the respondent from the premises 
under. ` his tenancy comprising of two 
rooms, a W. C.- and a kitchen on the 
ground floor in the building bearing 
No. 48 in Block C, Ramesh Nagar, New 
Delhi. The appellants’ - contention was 
that they were in occupation of similar 
accommodation on the: first floor but the 
accommodation occupied by them being 
insufficient for their. needs they requir- 


ed the. tenanted premises for occupation 


by themselves and for members of their 
family dependant on them. In the evic- 
tion petition, the three appellants had 
claimed to be joint owners of the entire 
premises contending that they constitut- 
ed a joint Hindu family of which Gobind. 
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Dass, the first appellant was the 
It was. further stated that. Gobind Dass 
was a:bachelor-but'the:secand appellant 
Dewan -Chand :was married and besides 
his wife’ had five children and =the ‘third 


appellant- was - married. just about, the . 


time of: the. institution: o the.. eviqtlon 
proceedings: 


y + tide” ee ee es rar) 


TUÉ? The claim | for “ eviétton was 
resisted by ;the ael according to 
Saor ‘Gobind To was. alone the: “owner. 


cinent eae for tie. own use 
on the first: floor. of. ‘the building’. and. 
the. requirements ‘of his relations . could 
nöt.. be taken into account. It was” fur 
ther. urged that Dewan. Chand. was. run- 
ning a shop at Chakarta and had merely: 
sent ‘his wife and children to stay with 
his elder” brother ‘while. ‘ Joginder `. Lal 
was in Govérnment service and ‘was not 
dependant upon _ his © oe _ brother 
Gobind ` Dass.“ Le ‘ye 


4. The earned. Addi eonat Con- 
troller, Delhi, by ‘his .order ‘dated : May 
8, 1966’ granted. the petition’ in ‘favour 
of Gobind Dass alone: after holding’ that 
he alone’ was the owner ofthe: premises 
and landlord but at the ‘same. time com- 
ing to the conclusion that’ the three ap- 
pellants.. were. all members: :of*a | joint 
family and Gobind Dass :as the..Karta 
was not merely keeping relatives ‘but 
that. the.. second and. the third appellants 
and their wives’ and. children were 
dependant on Gobind Dass for accom- 
modation Aggrieved by this order the 
respondent-tenant | appealed’ to the` Rent 
Control’ Tribunal - oo by its order 


dated : _ January- “20. reversed’ the 


tion: -The learned Tribunal came. to the 
conclusion that there was no joint “Hindi 
family. that the requirements of the re~ 
lations ` of‘: Gobind -. Daas: could not. be 
taken into. ‘consideration: “in ordering. evic- 
tion. of the respondent.:that Since: Gobind 
Das. was a bachelor he -had sufficient ac- 
commodation for -himself and- also ob- 
served that: neither Dewan -Chand nor 
Joginder ‘Lal the: second and the. third 
appéllants ‘were financially - u'dëpendanf 
upon Gobind Dass ‘and ‘in’ fact Gobind 
Dass could nót be regardéd as' having ‘a 
family as “it may ‘appear. that he had 
entered some religious order”..- The ap= 
pellants have now ‘come ‘upto ‘the High 
Court.in second- ‘appeal against ‘the order 


of. the. learned Tribunal stating that not- 


only is:the decision of the Tribunal -con- 
trary to` proved facts but the findings 
are’ -on'-no evidence and “further 
-the interpretation: ‘of shape (e) to Sec-, 
tion 14 (1)-as given by the Tribunal is 
wholly incorrect in laws >° %70 -> 


+ ʻa Be 


ALÈ 

Bo. Before- we construe the provi- 
sion ‘and’. ‘examine : aah ai ‘far it i5 applic- 
able ‘to` the’ facts’ of the present” case if 


will be advantageous: tó read-the same 
wage isin the ‘following terms :- 


ee D Notwithstanding anything” ts 
“eon 


recovery of ~ possession of any. ‘premises 
shall’ be" rnade by ‘any court or ‘Controller 
por favour of the ‘landlord . against: E ten= 


© provided ‘that’ the’ Controller ina 
fl ena ad te" a tn 
prescribed mannér ` ‘make ‘an order’ for 
the recovery of. ‘the premises, on ‘one- or 
more’ of. the.’ ‘folówing ` grounds. Tené 
ve SET TEEN kee A AE E 
(a) A e- ares - et fae ee 


sense seccecenesecs | 7 yee a eee 
a Udi. a r tb Nfe 


(e) opstecensrenseowes a 7 a 


ee tee ne ie te 


` (ey that the “preehis Tet tor’ ea 
‘Bona’ fide 


dential purposes ‘are | 
by the. landlord for occupation as‘a 
raie for himself or for any member 
f his family dependant on him, if he 
ie the owner thereof or for any person 
for .whose.- benefit the „premises. are. held 
and’ that. “the landlord or. such person 
has no- ‘other _Teasonably ~ suitable: resid- 
ential accommodation;” SERS 
OU ee TU Mr; G'S. Vobra.. the’ Tearned: 
asia for’ the ‘appellants has’ “‘not 
agitated ithe question òf“ the- three ap- 
pellañta being - the joint ‘owners, of- the 
premises and. in`our opinion. rightly ‘so 
because. that .would:be a question . ‘of- fact 
which: is not~open. ‘to review in 
appeal -~ What.-he has contended is that’ 
Gobind ; “Dass, the. eldest” of- the three 
brothers. being ..the owner: of. the pre- 
mises, the -premises in. the tenancy of: the 
respondent are ` required by - him. as a 
residence . for . himself. and , for- “members 
of his ‘family.’ dependant. upon him- and 
that he being the owner of. the. premises, 
he .also. requires .the. premises for , per- 
sons. for -whose benefit he holds the pre- 
ites Admittedly. Gobind ..Dass is a 
bachelor. and, his. only.. heirs will. be his 
brothers ` ‘and ‘their children. . ‘So, the 
premises:.are -held- by: him for ‘his. own 
benefit and-the benefit òf those who are 
likely ‘to succeed to him. „In any case 
the “main -point ‘at issue” is whether his . 
brothers and” their- wives and children 
form part of his family and if that be 
ao whether ‘these ‘persons . are ‘dependant 
upon: him. 
- -% .° The word “family”: hes ‘not 
been ‘defined'in the Act and we feel ‘ad- 
visedly- so. The concept of what con- 
stitutes a- family when a number of.per- 
sons. are related. or are: ‘living together 
is: not. something static or capable of 
concise': definition. ‘What constitutes. 


family in a’ given’ set’ of 
or in a particular society depends: upon 
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“a and ideas of persons constitut- 
ing that society and the religious .and 
ee customs of the community 


to which such persons may belong. In 
the case of a Pershad Singh V. 
Mukand Lal, AIR 1952 Punj 189, J. L 


Kapur. J. held that in a given set up of 
social structure even nephews could be 
regarded as members of a landlord’s 
family within the meaning of Sec. 9 (1} 
(e) of the Delhi and Ajmer Merwara 
Rent Control Act, 1947. -The learned 
Judge had quoted extensively from seve- 
ral English judgments and had  partł- 
cularly relied on the. observations of 
Wright, J. in the case of Price v. Gould, 
(1930) 143 LT 333 wherein the learned 
Judge had observed as under— 

“Jt has been said in a number of 
equity cases relating principally to wills 
or to settlements under powers of ap- 
pointment. that the word “family” is a 
popular, loose and flexible. expression 
and not a technical term Ht has been 
laid down that the primary meaning of 
the word “family” is children, but that 
primary meaning is clearly ae 
of wider interpretation, ees 
cases decide that the exact scope of ‘he 
word must depend on the context and 
the other provisions of the will or deed 
in view of the ‘surrounding circum- 
stances. Thus, in Snow v. Teed, (1871) 
23 LT 303.:it was held that the word 
“family” could be extended beyond nof 
merely children but even beyond the 
statutory next-of-kin. 


I hold that in the section now under 
consideration the word “family” includes 
brothers and sisters of the deceased liv- 
ing with her at the time of her death, 
I think that that meaning is required 
by the ordinary acceptation of the word 
in this connection. and that the er 
lature has used the word.. “family” 
introduce a flexible and wide term” . 
The above quoted observations of 
Wright, J: were also noticed with -ap- 
proval in a Bench decision of the Pun- 
jab High Court in Shri Nanak Chand v. 
Shrimati Tara Devi, 55 Pun LR 32 = 
(AIR 1953 Punj 156). 


8. Similarly. D. K. Mahajan, - J. 
In Mrs. G. K. Shukla v. Parbhu Ram 
Sukhram Dass Ojha, 1963-65 Pun LR 
256, observed that the word family jis 
capable of wide interpretation, but that 
interpretation must have relation to 
existing facts and circumstances proved 
on the record in each case. A remote 
relation may. in a given case of set cir- 
cumstances be treated as a member of 
the family.. whereas in another set of 
circumstances the same: relation may not 
be legitimately called as a „member of 
the family. Im Mrs Shuktla’s case an 
uncle of a tenant was held not to be a 
member the family because Mrs. 
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Shukla who was the tenant while going 
out had left the premises with her uncle 
for being looked after and there was no 
evidence that this uncle was ever living 
with her. before she went abroad. Had 
there been -evidence to show that this 
uncle had always lived with her per- 
haps he may have been regarded as a 
member of. the family. 

- 9. Mr. Vohra had invited our af- 
fention to several other decisions 

on who all would and can constitute a 
family in a given set of circumstances 
ebut it is not necessary to refer to all 
of them. We may however notice one 
decision of the Calcutta High Court in 
Sukumar Guha v. Naresh Chandra Ghosh 
AIR 1968 Cal 49 wherein the learned 
Judge on the basis of principles set ouf- 
in several other decisions had observed 
that the -extent of the boundaries of the 
family depends upon the particular facts 
of each case and the structure and out- 
look of each community and that no one 
can be dogmatic either way on such 
matters. We are in — respectful agree- 
ment with the observations in all the 
decisions and we have noticed above and 
would hold that in a given set of cr- 
cumstances and according to the parti- 
cular structure of a society a family 


may be constituted of persons who may 
not in another given set of circum- 
starices be regarded as being members 


of. one family. Applying this principle 
to the facts of the present case there is 
no doubt that the members of the family 
of Gobind Dass would imelude his 
brothers, thelr wives and children These 
persons belong.to the Hindu community 
where the normal’ concept is that of a 
joint Hindu family and as has been ob- 
served by the Supreme Court in Bharat 
Singh v. Mst. Bhagirathi, AIR 1966 SC 
405, there is a strong -presumption in 
favour of Hindu brothers constituting a 
joint family, and it: is for the persons 
alleging severance of the joint Hindt 
family ta establish.it Even if it be as- 
sumed that there is no joint Hindu family 
as such in the technical sense, Gobind 
Dass is a bachelor and the eldest brother 
and his nearest kith and kin ın the per 
son of his brothers. their wives and thetr 
children would undoubtedly be his 
family. | 
10. The next question for con- 
sideration is whether members of the 
family of Gobind Dass were dependant 
upon him within the meaning of pro- 
viso (e) to Section 14 (1) of the Act and 
so has.to be construed in accordance 
with the facts and circumstances of each 
ease. As was observed by Falshaw, C. J. 
in C. L. Davar v. Amar Nath Kapur. 
1962-64 Pun LR 521, the word “de- 
pendant” cannot be construed as mean- 
ing nothing but wholly dependant in the: 
sense of. not — any thing at al 
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and being entirely dependant on. the 
father for board, lodging and food. The 
term must be construed as meaning 
somebody: not wholly: independent or 
self-supporting and in a position to set 
up separate residence. Dependence may 
not in all . circumstances .be entirely ‘a 
matter of finance and this would parti- 
cularly be so in the case of an unmarri- 
ed. daughter who may be employed but 
in whose case for various reasons it 
‘would not be desirable for her to attempt 
to live away from her parents and on 
her own”, Mr. D. K. Kapur, the lèarn-» 
ed counsel for. the respondent has urged 
that- both Dewan Chand and Joginder 
Lal are earning their livelihood .and so 
cannot be regarded as dependant upon 
Gobind Dass. To our mind this inter- 
pretation, if accepted, - would tend to 
restrict the meaning of .the word 
“dependant” to a person. being financial- 
ly dependant. In the socio-religious 
structure of Hindu society. it is common 
for all the members of a- family of 
brothers to live together while some men 
folk in the family -may go out of town 
‘to earn a livelihood and even remit 
their earnings to the family. One can- 
mot shut one’s eyes to this structure of 
‘our society and so to give a restricted 
meaning to the word “dependant” would 
be to provide a definition ofhis word 
‘which the- legislature , has advisedly 
‘chosen not to do so.. We wo there- 
fore, in the circumstances of -this. ‘case 
hold that the. wives of the brothers of 
Gobind Dass and their children were 
dependant on. Gobind Das for accom- 
modation specially when it has not been 
brought on record that the family mem- 
‘bers owned any other residential pre- 
‘mises. That Dewan. Chand runs- a shop 
in Chakarta has no..relevance to the 
question of. his being dependant upon 
his elder brother. to provide accommoda- 
tion for bis immediate family specially 
when it is proved on record that he has 
not taken-a house on rent at Chakarta 
and is probably. living in the shop where 
he carries on his business. Similarly, 
there is no evidence that Joginder Lal 
has any other residential accommodation 
and in these days of high rents and. 
prices it cannot be said that because 
Dewan Chand and Joginder Lal are 
earning their livelihood they must leave 
the family. home and find independent 
accommodation for’ themselves. Apart 
from the cost of sich accommodation it 
would be in the fitness of things for 
such a family to live together particular- 
ly when Gobind Dass is a bachelor and 
would require his -kith and ‘kin to look 
after him. 


. 1L We may here with advantage 
refer to a decision of our own Court 
rendered by Tatachari, J. in Vas Dev 
Dhawan v. Triloki Nath, 1967-69 Pun 
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A.I. KR, 
LR 260 (D). It was held that the re- 
quirements of a landlord “implies thaf 
in considering the question as to whe- 
ther the landlord requires the premises 
for himself, all the circumstances in 
which he is placed have to be-taken into 
consideration. State of health of- the 
landlord would be relevant in consider- 
ing the bona fide requirement of. the 
landlord. If his age and health is such 
that he cannot live alone and needs the 
presence, company and assistance of cer- 
tain members of his family,: even if 
those members are not dependant on 
him, his requirement: would be. bona 
fide.” As we ‘have already observed 
Gobind Dass’. being a bachelor would 
need his kith and kin to.be near him 
and so when he seeks eviction it is not 
only the requirements of his family but 
his own. requirément that roust also be 
kept in mind. ‘ 

12. . Mr. D. K. ' Kapur, jhe learn- 
ed :counsel for the respondent very 
strongly urged that the case as pleaded 
by the appellants , in their application 
seeking. . eviction was that .. they.. were 
joint owners and required the premises 
for themselves and for members of their 
family. dependant on them and so Gobind 
Das cannot now.be heard to say that his 
brothers and their families be regarded 
as his family and that. his own 
ments should also be looked at as he 
needs the presence of his kith ar kin. 
To our mind the argument does not 
have much substance inasmuch as though 
the appellants had pleaded the case as 
propounded by Mr. D. K. Kapur’ the 
finding of the courts below is that 
Gobind Dass alone was the owner of the 
premises and throughout both before the 
Controller and the Tribunal the case was 
fought on this basis also that Dewan 
Chand and Joginder Lal and ‘their im- 
mediate families did not form’ part of 
the family of Gobind Dass and that the 
requirements of these persons cannot be 
considered as requirements of members 
of the family of Gobind Dass dependant 
upon him, 

13. We: may, before we close, 
also comment upon an observation of 
the Tribunal regarding Gobind Dass 
joining a religious order. This was 
nobody’s case at any stage and there ïs 
no evidence to support this observation, 
Merely because -Gobind' Dass had acquir- 
ed this property from. claims. inherited 
from his Guru would not mean that he 
had joined a religous order even if he 
was a Chela of that Guru. 


14... As a result of our discussion 
above the present appeal is accepted. the 
order of the Tribunal is set aside and 
the order of the learned Additional Ren? 
Controller is restored. An order of re« 
covery: of possession is hereby passed In 
favour of Gobind Dass, appellant along 


Yoi 
against the respondent, who is. however, 
given six monthg - time to-vacate the 
premises from the date of -this judgment, 
In the: circumstances of the case, we 
make no order as to costs. 

Order. accordingly, 
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Jagjit Singh Uppal and others. Peti- 
tloners v. The Union of ‘India, and 
others, Respondents. 
C. W. No. 115 of 1967, D/-22--1970. 
(A) Constitution of India, Arts. 14, 
16 — Discrimination by executive action 
can be. made . subject-matter of judicial 
determination under Arts. 14, 16. -. 
In order to attract Arts. 14 and 16 
of the Constitution it is not necessary. to 
contend or prove that any law. or rule 
is discriminatory. Discrimination even by 
executive’ action can be. made subject- 
matter of judicial determination. 
l - (Para 9) 
Where on the basis of ‘administra- 
tive instructions issued from time to 
time a panel was created from. which 
promotions of all the persons on the 
panel were made after the person on 
the panel had acquired the requisite 
qualification and satisfied the conditions 
precedent to promotion, a right is vested 
in such promotees and once that right 
is so vested in them it could not- be put 
into jeopardy by subsequent a 


dministra- 
tive instructions which would tend to. 


discriminate them from. other. promotees. 
C. M. Writ Nos. 3739 to 3742 of 1966, D/- 
6-1-1967 (All), Rel on. (Para 9) 
(B) Civil Services — Railway Est- 
blishment Code, Vol. 1, 1951 Edition — 
Appendix H-A. Rule 4 — Rule can be 
attracted only before promotion actually 
taze place and not after that. l 
. (Para. 11) 
(C) Civil Services — Railway Esta- 
blishment Code Vol. I.. 1951 Edition — 
Appendix I-A, R. 6 — There is distinc- 
tion between persons being selected. for 
promotions and being. actually. promoted 
— Rule does not bar selection of persons 
though they may not. have passed 
requisite tests — Action of authorities 
de-empanelling persons of. one Division 
on ground of their not having been 
qualified -for selection but allowing im 
other Divisions to continue practice , of 
selection of such persons is ee 
tory — It offends Art. 14. —. (X-Ref: 
Constitution of India, Art. 14). 
(Paras 7, 12) 
Cases ‘Referred: Chronological Paras 
(1970) Civil Writ No. 211 of 1967. 
D/- 15-1-1970 (Delhi), Vinod 
Kumar v:-Union of India“ 
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(1967) ATR 1967 SC 1269 (V :54)= - 
1967-2 SCR 625:. State of Orissa 


v. Miss Binapani Dei . - SY 
(1967) AIR 1967 SC 1606 (V 54)s 

1967-3 SCR‘ 302, Bhagat Raja v, 

“Union: of India’ -13 


(1967) C. M. Writ Nos.. 3739 to- 
: 3742 of 1966, D/- 6-1-1967 (All) — 10 
Frank `` thony, ` with Charanjit 
Talwar. for Petitioners; R. 
Chand, for- Respondents. 
. JUDGMENT: This petition. is ee 
ed against orders made by a letter of 
-26th - July,: 1966 emanating from the 
Divisional © Superintendent, Northern 
Railway, New Delhi by which the pett 
tioners have been informed that -their 
names have been removed from a selec- 
tion panel on which the names had been 
brought -sometime back and ‘that they 
would hold their present posts ex gratia 
till such time as they are re-empanelled 
through fresh selection. The result of 
the issue of -this letter, according to the 
petitioners, is that though they continue 
to hold the ‘posts -to which they were ap- 
pointed after the earlier selection and 
subsequent passing of the prescribed 
course, they will again have to appear 
and compete for being selected and if at 
all selected would become junior to 
those who have: been: empanelled in the 
subsequent selections or even in the 
selection which took place when the 
petitioners were also empanelled.- -The 
complaint of the petitioners is that the 
impugned action. affects their status and 
is likely to affect their seniority which 
is unjustified both in law as well as the 
practice prevalent in the department. 
2. - The facts leading to the im- 
pugned order. being. passed are that the 
petitioners who were Railway employees 
in..subordinate grades came to know by 
a letter dated- 7-2-1961, issued by the 
Divisional Superintendent, Northern 
Railway {Annexure ‘A’ to the petition) 
that applications were invited for -selec- 
tion to the posts of Assistant Station 
Masters and Section Controllers from 
staff.in various categories who had -al- 
ready-passed some qualifying courses 
known as the old. P. 1 or the new 
P. 16/17 courses if they had not attain- 
ed the age of 40. years at the time of 
the passing of the course. . This very 
letter, further provided that the members 
of the staff in the specified categories 
who had not attained: the age of 40 years 
on. 25-2-1962 may. also apply even if 
they had not passed the prescribed 
courses because it was reasonably. ‘possi- 
ble for them to pass: through the course 
before attaining the age of 40 years.” 
The petitioners. though they had not 
passed the. prescribed course were thus 
made eligible to apply for being. select- 
ed for appointment to the posts of Assis- 
tant - Station Masters and Section Con- 
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` trollers- and ‘they. did” prefer : heir tense 
The employees. who.. applied: and.) 
held eligible. Including ;.the . shart i 
were then called. for a written examination 
and a vivavoce test: ‘The result. of. the 
selection thus conducted’: was’ annourc- 
ed on 3rd. January, 1962 and the: peti- 
tioners - were deci - to “be: successful 
in the--tests held. . Ree of the -persons 
. Belected thosé. who- had;>passed the- pre* 
scribed course prior.- „to -the ... selection 
being’ held: were pronioted . and : appoint- 
ed in, vacancies inm the „higher posts:-The 
petitioners. however.. after: being. select: - 
ed were'sent for-qualifying in the:-requi- 
site course: It may. be. ‘mentioned «that 
the P.:1:. course by, this. time had» been 
absolished .and-.instead P..:16-and P. iT 
courses -! had, been. instituted. Some. ot 
the, petitioners  -ġualified in the- P..-16- 
course which-.was an advance and higher 
course than- the. :P--1_ course -while the 
other,: petitioners qualified in. the: P. 17 
course which . also- -included . ‘the ; P.s t 
course: . After qualifying . in: the- courses 
the ‘petitioners +; were - promoted.: toi :offi- 
ciate -against. permanent . vacancies a 
1963 on. the following cdates:— D mars 
TL. Shri Jagjit Singh Uppal: >? TA :1963 
32. Shri Satogun <- ‘Singh Es 222-1963 
3. ‘Shri Joginder: Nath ” f 30-3-1963 
. & Shri- Om : Parkash’ Nanda : 30-3-1963 


. 5. Shri Gian :Chand : 77303-1963 
"86. Shri- Krishan Lal Balk. ~ 9-7-1963 
Eg ‘Shri: Chhoteylal- Jain - 2-12-1963. 
8. Shri -Som...Nath-) 2°: "5 47-3-1963 
9. Shri: Naresh .. Chander 
iG r, TOO b 2-12-1868: 
The zpanel ‘on - which: selected: carididates 


had: been. laced. in the ‘selection held”in 
1961-62 and included. ‘the names of the 
petitioners, was" o handed. ‘by promo- 
1964: A further- lecuan in sinilar) way. 
was then -held in: 1965`in`which persons 
Junior: to the” pétitioners‘.and also ‘some 
ofthe. persons: ‘who had appeared:‘in the 
written. and“ viva voce tests along with 
. the: ‘petitioners -were ` Selected ` and this 
second: panel was also- exhausted -by áp- 
pointment.. of the selected: personnel ‘to 
the higher :' posts by.-1966:.--Thereafter 
on: 26-7-1966> the impugned : order of’‘the 
Divisional- Superintendent ’ “was : - issued 
stating “that the petitioners’ names’ had 
‘been deleted from the select’: list. and 
that they... were. to hold. their. ‘present 
posts. ex. gratia: till they qualified in? the 
promotion: course and were’-duly- em- 
panelled iña subsequent: selection:” : The 
impugned: letter further sets -out that _ 
the: officiating period- of: the. ‘appointment 


of the petitioners would be treated as- ad eee 


hoc. and ‘could be-treated: as ‘regular = Sap- 
pointment only from - ‘the: date’ that «the 
petitioners got. “empanelled” in®-a subse- 
‘quent’ selection.’ The: impupned -letter’ is 
Annexure ‘C':to the. petition: As a- con- 
sequence. ‘of -the issue- :of ‘this letter the 


tion 
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names~of .11 persons including. ‘the. eben 
tioners:...were . struck out from the select 
panel. - The: petitioners . appealed-. against 
this order -individually;-on -various dates 
but had received no ‘reply «to: their- ap- 
peal ‘till. the- filing of the petition on 
3-2-1967. The petitioners., as briefly 
noticed above; have čhallenged this re- 
moval of. their ‘names , from the :, select 
panel on various: grounds set out: in para- 
graph 15 of the petition. . aog 

The respondents “have | ` contest- 
ed ‘the application ‘and have. contended 
that .the rules. _prescriked the . bringing 
of. only Such persons on the select. ‘panel 
as’. = passed- the prescribed’-" courses 
cant as ° Course’ P. or “P22 or” ‘P.16 or 
P.¥7-and- -sirice ` ‘the. petitioners were em- 
panelled ‘contrary -to this- provision: they 
have:'to be de-enipanelled: It- is: further 
contended -that the : petitioners’ fear of 
their seniority being: disturbed ist-mis- 
placed’ inasmuch’ .as. the selection ‘of~1965 
done:in the-same manner’*as the selec- 
tion of .1962-.has:also been ordered tò: be 
set ‘aside and all persons selected whe- 
ther. ‘in -1961/62: or in’ 1965 will “again 
have ‘to: be‘ re-selected. According—to -thë 
respondents ithe petitioners have no right 
tothe: posts: that ‘they were holding: and, 


‘in any: case, the retentionof their names 


on’ ‘the :select-panel .is: subject “to > their 
continued. “suitability. for: the. p ae 
question: Pe oe hee Meee a 
DE: EE Tne order ito appretiate. te con- 
teritions ` taled by- the” parties“it- will- be 
necessary’ ‘first: to read the relevant « -rules 


in this’ behalf.-_ Itis the case of the’ peti- 


tionets ‘that thé: rules. governing ' ‘promo- 
tion of- subordinate” Staff ‘aré ‘as -con- 
tained in Chapter H of the’ Indian Rail- 
way Establishment “Manual (Second’: ' Edi- 
tion)-read with -: Appendix 2-A- of the 
Indian -:Railway :; Establishment": Code, 
Volume: I 1951 Edition. - “The rules-in ap- 
pendix Il-A:of the Code: which ‘must be 
read ~in: “extenso are Rules 4, 6, 7 and 
9. (é) which “are ~in -the ~ ‘following < terms 
“4. ‘Promotion—— ` (a) A’ railway: ‘Sere 
vant’ may. be promoted ‘to fill any: ‘post, 
whether -a` „Sèlection ` post or’ a’ non- 
selection: post: ‘only* ‘if. he’is considered 
fitto ‘perform ‘the duties” attached’ tothe 
post: “The General Manager. or: the’ Chief 
Mining: -Engineer’ or the ' Head * of "a 
Department ‘may "prescribe the- 
of ‘specified | departmental or `- -other tests 
as conditions - precedent: to an ‘employee 
being: considered fit to. hold: ‘* specified 
pòsts; stich rules ‘should be published “for 
the information of: the- ‘staff concérned. ' 
7 (b), Promotions shall be made’ with- 
out .’any.” communal. ee se 
racial consideration.” ae a 
6. Selection ; -Posts— - (a) ` * Sélection 
posts shall be filled. by -a positive - act. of 
selection- made with the, help -of- Selec- 
Beards from ‘amongst subordinates 
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who are ordinarily considered for pro- 
motion to the selection post in accord- 
ance a the orders or practice regulat- 
{ng such promotions. The. men con- 
sidered shall ordinarily not be in grades 
lower than two -grades below the post 
-to which promotion is being made. - 

(b) The selection for .promotion to a 
selection post shall be made on the basis 
primarily of merit. The employees most 
suitable for. filling the post shall be re- 
commended. Seniority will also be taken 
into consideration. but it will not be the 
chief factor. - 

(c) Promotion to selection posts shall 
be made by the competent. authority in 
accordance with the recommendations of 
~a@ Selection Board which has coimplied 


with the procedure detailed in Rules 7, 


_8 and 9 below. If in any case, such 
' &ujhority is unable to accept the recom- 
mendation. a reference shall be made to 
the General Manager or the’ Chief 
ae Engineer, whose decision shall be 


r Selection Boards (a) Selection 
Board shall be constituted for the pur- 
pose of making‘ recommendations to the 
competent authority of the- employees 
considered’ by it as suitable for filling a 
selection post. - 


9(e) After full consideration of all 
the facts including the results of the in- 
terviews if they are arranged, the Board 
shall draw up. its recommendations. It 
shall place the -tandidates in the order 
of merit. If the Gilling of any particular 
single post is under consideration. the 
Board shall cecommend the candidate 
considered by it most suitable for .the 
post and need not place more candidates 
in the order of merit than the compe- 
tent authority desires.” 


5. Chapter II of the Manual also 
sets out the manner of constitution of 
Selection Board etc. and lays dowti that 
the persons selected by the Selection 
Board shall be constituted into a panel 
from which appointments will be made 
as and when vacancies are available, for 
appointment of selected personnel into 
higher posts. [t further’ provides that 
the panel drawn up by the Selection 
Board and approved by .the competent 
authoritv shall be current till the next 
selection which should’ ordinarily be 
held only after the first panel has been 
exhausted. 

6. In accordance with these 
rules the petitioners were considered by 
the Selection Board and their names 
were put on a panel They were, how- 
ever, not appointed to the higher posts 
til after they had passed the: requisite 
courses. 


T. I have heard Mr. Frank 
‘Anthony the learned counsel for- the 
petitioners. and: Mr. Nanak Chand for the 
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respondents. The controversy. is really 
within a very ‘narrow ambit which is . 
whether the promotion of the petitioners 
is to be’ jeopardised because they were 
selected when they were still not quali- 
fied: though were appointed only after 
obtaining the requisite qualification. Ac- 
cording to Rule 4 of the Rules in Ap- 
pendix II-A extracted above promotion 
has to take place only after the pre- 
scribed tests ‘or conditions are fulfilled 
by a person and that -has nothing to do 
with. the selection. A person who has 
not passed the prescribed tests and does 
not fulfil the conditions precedent may 
be selected but cannot be promoted till 
he passes the tests and fulfils the condi- 
tions precedent. As I read Rule 6 of 
Appendix II-A ofthe Code there is no 
bar to. selection of persons though they 
may not have passed the requisite tests 
prior to the .selection. In fact Rule 6 
lays down that the selection is to take 
place: from amongst the persons in ac- 
cordance with the orders and practice 
regulating such promotions. Mr. Nanak 
Chand. contends that unless and until. the 
selectee Has passed the tests and fulfils 
the conditions precedent he could not be 
selected. for promotion at all. There is 
a distinction . between. a person being 
selected for promotion and being actual- 
ly promoted. The petitioners have shown 
and it is not in dispute that they were 
promoted only. after passing the presc- 
ribed courses though they had been 
selected earlier. It is contended by Mr. 
Anthony that the manner in which the 
petitioners were selected was in keep- 
ing with the orders and practice pre- 
valent not only:--at the time when the 
petitioners were selected but has been 
followed subsequently. In this connec- 
tion he invited my attention to the selec- 
tion made in 1965 and Annexures D 
and E filed along with the rejoinder of 
the petitioners. That the selection of 
1965 took place in the same manner as 
the selection of 1961/62 is not in dispute. 
Annexure D is a letter dated 14-2-1968 
issued from the Northern Railway Head 
Quarter's. office. New Delhi in which it 
is set out that it had been decided. that 
R. T. As. eligible for promotion to the 
posts ‘of Assistant Station Masters and 
Section Controllers may be called for 
selection irrespective of whether they 
are qualified in the promotion courses or 
not and those found suitable may be 
placed on a panel ° but the empanelled 
R. T. As. will not be promoted till they 
have qualified in the promotion courses 
P.16cand P15. This letter has been 
issued to the Divisional Superintendents, 
Northern Railway- in Allahabad, Bikaner, 
Deihi and Ferozepur ete. Annexure E 
is_another letter dated [9-4-1968 issued 
from the office of the Divisional Super- 
intendent, Northern Railway, New Delhi, 
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fn which it is set out that persons select- 
ed during 1966-67 will have -to pass the 
promotion course P.16 within the cur- 
rency of the. panel prior to their being 
actually promoted and that if they fail 
to.pass the requisite-course their names 
will be. deleted from the panel. On the 
strength . of these’ letters issued, Mr. 
Anthony urges that even subsequent. to 
the issue of the impugned order against 
the .petitioners, the: respondents continue 
to follow. the same practice and proce- 
dure as was adopted in the case of the 
petitioners and that the impugned action 
accordingly amounts to discrimination as 
well as violation of the rules and prac- 
tice. As against this contention -the 
learned counsel for the respondents. has 
urged that. the: practice followed is not 
in accordance with the rules and instruc- 
tions are being issued’ toʻ- cancel the 
panels already made so that those who 
were selected prior to their passing the 
requisite courses would have to appear 
for -selection all over again. Tio .my 
mind the contention raised on behalf .of 
the respondents is not sound. The res- 
pondents cannot discriminate against ‘a 
section of their employees and if they 
have been following a certain procedure 
all through ‘and are still following the 


same as is apparent on a reading of Ana . 


nexures D and E they cannot be allow- 
ed to de-empanel the petitioners. Fur- 
‘ther the empanelment. by itself bas no 
relevance according to the rules as a 
person is required to have the requisite 
qualification only at the time when he 
is promoted. This the petitioners un- 
doubtedly had. . 


8. Mr. - Nanak Chand has then 
urged that - merely - being on a select 
panel does not give any right to the 
petitioners and so the removal of their 
names from the panel also is not- justici- 
able. For. this contention he has placed 
reliance on a -single . Bench decision of 
this Court in Civil Writ No. 211 of 1967 
(Delhi), Shri Vinod: Kumar v. Union of 
India decided on 15-1-1970. In this case 
the petitioners were -Block Signal Main- 
tainers in the grade of Rs.-175~240 in 
the Northern Railway. By letter dated 
17-12-1965 it was decided ‘to hold selec- 
tion for the post of Assistant Block Ins- 
pectors in the grade of Rs. 205-280. . As 
a result of the selection made, a list of 
staff . selected for the post of Assistant 
Block Inspectors in order of their seni- 
ority. was prepared on 6-7-1967.. At the 
bottom of the list, however, it was ex- 
pressly . stated that the persons. men- 
tioned in the list were warned that the 
retention. of their names on the approv- 
ed list was dependant on their work re- 
maining satisfactory during the currency 
of the panel and the mere fact of their 
names having been placed on the panel 
was no guarantee that they would be 
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offered the post of- Assistant’ Block Ins- 
pector. On -19-10-1966- this panel was 
cancelled and all the persons concerned 
including the . petitioners were informed 
accordingly. The petitioners had. not 
been promoted till - the: cancellation of 
the panel. - these circumstances, 
Deshpande, J. held that the Government 
had a right to correct any mistake com- 
mitted by it by issuing administrative 
instructions and no right of the. peti- 
tioner had been. jeopardised or affected 
by the cancellation of the panel. .It was 
further observed by the learned’ Judge 
that the select panel had been drawn up 
under administrative instructions and 
not under any statutory rule and if in 
drawing up that panel certain. adminis- 
trative. instructions -had been issued 
which were later. withdrawn: the peti- 
tioners could not complain of any breach 
of any.. right. I am in. agree— 
ment with the observations of the learn- 
ed Judge but fail to.see how the rule 
laid down in’ Vinod Kumar’s case, Civil 
Writ No. 211 of-.1967, D/-, 15-1-1970 


(Delhi) is attracted:.in the present case. 


Mr. Nanak Chand urged that the pro- 
motion rules given in. Appendix I-A of 
the Code of 1951 are no longer in force 
and must be regarded as repealed. and 
so violation of. these . causes no 
injury to the petitioners. According to 
him since the ‘petitioners have -relied on 
Rule 4 of “Appendix H-A of the Code 
the reliance is misplaced and it must 
be held that the selection in the present 
case was administrative in nature and 
so could be’ corrected administratively 
on the ratio of the . decision in Vinod 
Kumar’s case. 


9.7 “In order to attract Arts. “14 
and 16 of the Constitution of India it is 
not necessary to contend or prove that 
any law or rule is discriminatory. 
Discrimination even by executive action 
ean be made subject matter of ‘judicial 
determination. In Vinod Kumar’s case 
the select list prepared under ‘what, has 
been held to be administrative instruc- 
tions was scrapped before . anybody 
from that panel was promoted. This in 
essence is the distinction between the 
facts in Vinod Kumar’s case Civil Writ. 
No. 211 of 1967 D/- 15-1-1970 (Delhi) 
and the present case. ee a person 
has been promoted . the basis of 
statutory rules or annale instruc- 
tions, a right is created in such person 
and that right cannot be jeopardised by 
subsequent action unless it is ’ justified 
by law or rules and'the action is not in 
breach of fundamental rights enshrined 
in Part IMI `of the- Constitution.. In the 
present case on the basis of instructions 
issued from time to time a panel was 
created from which -promotions were 
made after the persons on the panel had 
acquired the requisite qualification and 
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satisfied the conditions precedent to pro- 
otion. Once tbat has been done a 
right vested in such promotees and by 
subsequent administrative instructions 
their rights . could not be put, into 
jeopardy. 

10. Mr. Frank ‘anthony has reli- 
ed on an unreported decision of Alaha- 
bad High Court in C. M. Writ No..3739 
of 1966 connected with C. M. Writ Nos. 
3740, 3741 and 3742 of 1966 (All) decid- 
ed by that: Court on 6-1-1967. In those 
matters the petitioners’ were employees 
of the Central Railway and posted in 
the Jhansi’ Division as Drivers Grade 
‘Cc’, The next: higher grade was of 
Drivers Grade *B’ to which promotions 
were to be made by selection. On 
vacancies accruing in the higher grade 
a Selection Board was constituted for 
recommending persons for’ promotion as 
Grade ‘B’. drivers. The Drivers Grade 
‘Œ were called for selection and after 
taking a written and viva voce test a 
panel of 46 persons was constituted and 
it was recommended that promotions be 
made from that panel. The Divisional 
Superintendent, Jhansi Division. who was 
the competent authority to order pro- 
motion on seeing this panel and on ` con- 
sidering the recommendations felt | that 
several senior candidates had not been 
included in the panel and so called for 
and considered e confidential reports 
of those persons “as well as the persons 
who were included in the panel. The 
Divisional Superintendent then sent his 
recommendations to the General Mana- 
ger for approval of the panel with his 
comments. The panel as recommended 
by the Selection Board’ was ultimately 
approved -and published. The persons on 
the panel were subsequently promoted 
as ‘Grade ‘B’ ‘drivers. The petitioners 
were some of. the promotees. A :few 
months later this panel was declared 
null and void and cancelled and the peti- 
tioners were informed that their promo- 
tions as Drivers Grade ‘B’ would. be 
treated as purely fortuitous and they 


would have no: prescriptive right to con~ 


tinue as drivers Grade ‘B’ without get- 
ting selected afresh. The validity - of. this 


order was challenged eo the Allaha- 


bad High Court tish Chandra, J. 
held that the Selection Board proceeded 
` in accordance with the procedure presc- 
ribed and drew up a panel which: was 
ultimately approved. This having been 
done and promotions having been: made 
from the panel the General Manager or 
any other officer had no right or power 
to cancel the earlier selection. It was 
further observed that the panel having 
been exhausted by promotion of persons 
op it the same could no. longer be. dec 
lared null and void as it did not ‘subsist: 
No doubt the decision of Satish Chandra, 
J. is based on a construction of the 
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. while in the others they. are 
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statutory rules given in Appendix I-A 
but the principle would be the same 
whether the selection and drawing up 
of panel. is made under administrative 
instructions or any statutory: rules. In 
my view facts in the case of the Allaha- 
bad High Court are pari materia to the 
facts in the present case and the rule 
laid down therein .would be -attracted. 


"U1. ° Mr. Nanak. Chand relied on.a 
rule given:-in the Manual that the re- 
tention of Railway servant on a panel 
will. be -subject to ‘his continued suita- 
bility for the post in question and that 
according to this rule it was open to the 
authority next above the one which ini- 
tially approved the panel on being satis- 
fied that an employee is no. longer suit- 
able for promotion to delete his name 
from that panel... It is urged that in 
view of this rule the impugned order 
cannot be- challenged:. The contention is 
wholly.. unsustainable. - First of all the 
petitioners’ names have not been remov> 
ed from the-panel because of unsuitabi-« 
lity and secondly, this rule would be 
attracted only before the promotion 
actually takes place. A reading of the 
impugned order ` shows that the peti- 
tioners have been de-empanelled not be- 
cause they were unsuitable for. promo- 
tion but because their names were in~- 
cluded in the panel originally withouf 
the seiner having passed the re- 
quisite courses prior to selection. The 
rule pleaded by the learned counsel is, 
therefore, not attracted. 


12. Mr. Anthony also contended 
that it fs strange that. the respondents 
on the one hand are de-empanelling 
persons on the ground of their not havy- 
ing been qualified in the requisite 
courses prior to selection in one division 
con~ 
tinuing to follow the same practice and 
procedure under which the petitioners 
were, selected and subsequently promot~. 
ed. ‘In this connection, reference 
been made to Annexures D and E filed 
with the rejoinders which have already 
been noticed earlier. Surely this sorf 
of discrimination is not permissible and 
the respondents cannot have one policy 
in one division and another policy for 
others unless. material is brought on the 
record to show that similar employees 
in the various divisions are not similar- 
aleo the In this view. of the matter 


impugned order has. to be 

13. ' Lastly, . Anthony’s con-+ 
tention was.-.that’ i impugned orders 
have’ been’ passed in violation. of the 
rules of natural justice. According to 
him once the petitioners have been pro- 
moted on the basis of selection and 
acquisition of the requisite qualification, 
canis them to further selection and 
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of their poète èx 
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a-vis the “petitiotiers: The’ apne coun- 
gel contends that’ even’ if the impugned 
order ‘could be: passed the rules ‘of’ natu~ 


ral’ justice “envisaged: that’ before ` pie 


fdministrative orders are ‘passed: th 
petitioners “should: have had an- aptior- 
tunity:;-to -show. cause. against.: ‘the passing 


of. the: impugned order. : Reliance in this 


connection. is: placed ọn. the observations 
of the Supreme Courtin .cases -of Bhagat 
Raja (AIR -1967. SC- 1606} and. Dr . Miss 
Binapani;.:Del, -(AIR 1967 SC: 1269).--. It 


is. not. necessary. to dilate on this aspect. 


<I Y4,.. The -result+is that the -peti- 
tion. is ‘accepted. and a..writ. is- issued 
q . orders: contained ‘in ;Memoran= 
um:No. 758E/79-IV(Eia) -dated 26-'7-1966 
issued ‘by the. office of the Divisional 
Dpr een ‘Northerrr - Railway. New 
vis-a-vis the petitioners- with costa: 
Counsel’s - fee Rs. 250/0 e. "2 3 
we ARL tat <a am Y " Petrtion allowed: 
EPP og fat. ' wae ele dt yy tty “Sta Page N : 
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~ PRAKASH NARAIN, J. ost 
'. .Miieral Industry,’ Association, Peti- 
fioner v. The“ Union of India’ and ‘another, 
Respondents. 
Civil Writ, No. ES “of "3961; DI- 
0-9-1970. 
Industrial usirial Disputes - mee. (1947),. Sec- 
tions re 36. 10 — Where.. peiie roe 
association -` : -representing ` employers 
throughout: the- disputes. by their writtes 
consent signs: “Bpreément™ ‘to refer dispute 
to. “arbitration: there. is . enough compli- 
ance ‘with S. 36° and R. 8 (a) of Indus~ 
trial“ Disputes (Central) Rules, 1957. and 
Government ` ot- but publish -the 
agreement an e's. i by 8. ‘10-A (3) = 


(Paras 9, 10, 12) 
“Eeterred: . Chronological > Paras 
(990) AIR. 1970. Madh  . Pra, TEn 
(V 57) ` ‘= 1970 Lab IC Jo soe 
- Modern Stores (Cigarettes). . T a 
‘Krishandas .. + A9 
11963) AIR 1963 sc 874 KAA 50) E eg 
aot Supp- 1, SCR” 625, Engi- Ea 
oor Sabha - V. a - 
“Hind “Cycles” Ltd. . ET 10 
G. Le Sanghi. O.. C. Mahur.. P. Ñ. 
Tiwari. Keshav. Dayal- and A. L. Joshi, 
for Petitioner. Deepak Cha . and 
S. P. Aggarwal. for, Respondents. 
i -JUDGMENT:— - “By. ‘this. petition 
moved under. Art 226. ‘of: the’ Constitu- 
tion of India the petitioner challenges £ an 
order of the“ Central Government: issued 
on -19-4-1961 making ‘a“reference to ‘the 
Industrial ‘ Tribunal, o = dispute 
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between -23 manganese . mine-owners ‘in 
the ‘States --of Mahorashtea and 

Predésh orf: the’ one: hand and. thein 
workmen: ‘on the other hand was_refer- 
red to’ the Industrial Tribunal: under the 
powers conferred on the Central Govern- 
ment by -CL (d) of sub-section (1) of 
section 10 of the Industrial Disputes Act. 
1947, -It is. not disputed - that- :tħough 
reference was made. _as- far. back: as in 
1961;'there has-been no progress. with. the 
reference although neither the. Industrial 
Tribunal -nor the parties concerned. wera 
restrained ^ by any;. court. . order. from 
proceeding: -with. the. reference, ‘After.-a 
Japse; of almost 10: years - specially- when 


no fens have been faken by any of tha 


ae wee 


wholly: Takuo. ~All. “the same that 
no such reference -could- be made-in. the 
circumstances ‘leading to the. ‘issue “of the 
notification dated -19-4-1961 is a matter 
which is still. agitated. by the: petitioner, 


ae The petitioner ` Is a company 
registered under Section 36 of the Indian 
Companies | Act. 1956 >and. ‘represents . 
various” manganese miine owners of the 
country. _ including” 20 mine owners in 
the~ States of Maharashtra and“ Madhya 
Pradesh’ ‘who ‘have’ . beén mentioried’ “as 
the’ employers: in the’ impugned notifica= 
tion. < These mine owners are mem 
of the pétitioner-company:. Its“ pbjects. 
inter’ alia, “include {promotion of “good 
and cordial’ relations’ ‘between `- its 'mem- 
mine owners and their employees’ by 
negotiations | ete. ~as lso ta” ‘take ~ neces- 
sary” legal” proceedings on’ behalf „of. 
members: to protect. ‘their. intereste.. 


` 2. The: petitioner : contends: that“ on 
behalf: of. its. . member : Mine-ownerTs, 


_ particularly: the 20- mińe owners “whose 


interests the “petitioner” seeks to: repre- 
sentin the present writ: petition. it en- 
tered into- separate . identical. agreements 
on. various: dates in ‘November: 1957. .on 
behalf. of ite members -with ‘four trade 
unions: including the trade~:union -men- 
tioned. in the.: impugned : ‘notification to 
séttle long standing; disputes between the 
PENI ‘mine owners. and.. their em- 
pore in. respect ’ of. rates of- wages. 
nus . etc.. : This This agreement was: imple- 
mented | ‘for. about - two: years buts it -is 
alleged. on™account: of. deterioration in 
the managanese: industry ‘the managanesa 
e owners could not continue to -pay 
the agreed bonus: ‘Accordingly the ‘said 
agreements were terminated with’ effect 
from. 30-11-1959. by notices’ issued.'to the 
four trade unions. ' A: fresh notice -was 
thereafter : given under Sec.*9-A of the 
Industrial Disputes Act ‘on’ 4-11-1959 and 
à second “agreement was -arrived’ at. be- 
tween “the. petitioner as- representing the 
mine:.owners-and the trade: union... This 


"second: agreement was given... retrospec- 


1971 ~ 
tive effect from: snipe aac 1959 and wag: 
entered -“into only~ by the 
Manganese -+ Khadan Prantik- 
Sangh, -one. 0f- the trade ‘unions out-of 
. the original---four - trade. unions. because 
the other three.: trade unions: did’ not. 
even come “forward for - negotiations. - Jü 
is alleged: that the trade.. union ; which 
signed the’ -agreement . “represented: 
majority of the employees in the indus- 
try. is second agreement provided 
for ‘constitution’ of a joint’ ‘consultative 
committee consisting of the representa= 
tives of the- Mineral. Industry. : 
tion -as representing the mine. ‘ownera 
and the representatives of the -said. trade 
union to" ‘settle. by -discussion all disputes 
that may arise between: the employers 
and =the: workmen and further provided 
that the décision: of the’ joint consulta- 
tive: committee would be binding on both 
‘parties:: It was also: mutually: agreed 
that the - question .about’ - payment. ofi 
‘bonus will be. ‘mutually discussed by the 
parties: among «themselves from'.time to 
time. depending. -upon. the conditions of 
‘the manganese..industry. In a meeting 
of the -joint consultative ‘committee held 
-on or about .14-6-1960. and some correg- 
‘pondence: that ensued -thereafter between 
‘the . petitioner and the trade union 
it- was agreed: that ‘the, question about 
the payment of bonus in terms ‘of the 
-Second .. agreement ,be . referred. to the 
arbitration of. one Shri G. S. Ahluwalia, 
‘the then - Regional. Labour Commissioner 
(Central), . Calcutta who- had even -on 
earlier- occasions ‘taken keen interest in 
the negotiations between the parties. and 
‘was supposed to -have intimate know- 
ledge of the conditions of this industry. 
‘Accordingly, a letter. dated 22-8-1960 was 
_addressed:- by ~the - petitioner to the 
‘Hon’ble Minister in the | Ministry ` „oË 
Labour and Employment of the Govern- 
ment - of : India ` requesting that the sere 
vices of Shri Ahluwalia be- made. avail- 
able to act. as: arbitrator This request 
was. acceded to. - Thereafter consent.. of 
‘Shri Ahulwalia was also obtained to act 
as an` “arbitrator. ‘On 14-10-1960 an, arbi- 
tration agreement. as. required by . Sec- 
tion- 10-A of the Industrial Disputes Act, 
0947 duly -signed by. the petitioner. on 
behalf of the; employers -concerned and 
the. Rashtriya. Manganese Khadan: Pran- 
tik Kamgar Sangh, on behalf of -the em- 
ployees was . forwarded to the Central 
Government. By its letter of 2-11-1960 
the Central -Government pointed. out cer- 
in discrepancies in the. .arbitration 
aaen - sent. to At. which „were, 88 
. Ee Ran aac i 
(a). The, designation - of. Shri G. s. 
Ahluwalia has been given, as Regional 
Labour Commissioner (Central), Calcutta, 
He is: now Deputy.. Chairman, _ Dock 
Labour ~ Calcutta. ° 
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Rashtriya. in - dispute), 
-Kampar. 


i Government. . must 
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(b). Taa heading (specific. matters 
CL. --(ii}—details of. ‘the par- 
ties, there hald “be the. following addi- 
tion- -after the word ‘Maharashtra’ :— : 

vand -their- workmen as represented 
„Rashtriya ae a ene on 


Ts wey 


ment.” . 
The netitioner: ceil the arbitra- 
tion. agreement along with its letter of 
November 10, -1960 after-- removing the 
defects -- mentioned, as discrepancies’, (a) 
-and . (b); above.. but “regarding. the 
discrepancy it wrote to the Central Gov- 
ernment as. under:— Ji 
- “As repards your: ‘request ‘to get the 
‘Arbitration” Agreement ~ ‘signed by the 
: Managers . ‘or Secretaries ‘of all the 20 
manganese -mines “covered by the Agree- 
ment, T. am. to- state that T have ‘obtained 
separate ‘letters of ‘consent from ‘the 
_Managers/Secretaries _ or the. proprietors 
,of all the 20 mineowners covered by the 
Agreement and in view of this, it is not 
„at all necessary to get. Arbitration” Agree- 
ment. signed again by the’ ‘Managers or 
the Secretaries of the:.respective mine- 
owners ‘Covered | ‘by the. Agreement in 
- question. - | ..Further,....1. feel. reasonably 
sure, that the purpose for. which. you 
would like’ the Arbitration Agreement 
“to be signed by them as well, in . addi.. 
tion to the Chairman of our Association, 
‘is served by obtaining such separate 
consent letters, > In -case you desire, I 
-shall forward to you true copies of the 
consent letters’ for your reference ‘and 
“record.”. ` 
“Nothing ` further . was. “heard by ` the 
petitioner and all of a‘sudden ‘the im- 
-pugned: ‘notification dated 19-4-1961 was 
‘published referring: the dispute to’ the 
Industriaf Tribunal Bombay. It ‘may 
-be mentioned that the ‘dispute ‘referred 
to the Industrial Tribunal under-the-im- 
-pugned _ notification::. was .in identical 
‘terms as was sought to. -be referred to 
Shri G..S.: Ahluwalia as. sole arbitrator 
‘under the -agreement dated -14-10-1960 
Surprised and aggrieved- at the action of 
the Central- Government the „petitioner 
filed ‘the. ‘present. writ petition. - 
-4 >: Mr. O. C. Mathur. the. learned 
counsel. “for the. petitioner has-urged that 
the. reference, made -by the Central 


be quashed, on: ‘the 
following grounds : — 

- 1., Ọnce an agreement had bëen 
reached ‘between the‘, parties. . namely, 
the. petitioner. as representing the, em- 
ployers -and .. respondent No.. 2 as repre- 
senting, the employees and the arbitra- . 
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tion ‘agreement ‘had’ been submitted to 
the’ Central . “Government the :-Govern- 
ment had no optian-but to publish the 
said” agreement and ‘could not -override 
the wishes of the parties by making a 
reference -to'-the - Industrial Tribunal. -l 
p 2. Once an agreement entered ‘into’ 
_ bétween thë parties’ had - been “forwarded 


to ‘the “Central” Goveritiment, it. had te 


merely perform a: ininisterial or proce- 
dural. act: of Publishing iw -Any defect 
in the formin ` which the. -Arbìtration 
agreement had : been’ ‘submitted: could . be 
‘rectified but it could nöt be -said ‘that 
a was, no, valid pee agreg: 
men ae een 

- i Önt tHe patties ` have” seated; 
fto ‘an’ -arbitration agreement’. the. Cer- 
„tral Government has=io pöwer “tò: in- 
voke the provisions of ‘Section. 10: ‘of the 
‘Industrial ` Disputes ~ Act’ i 

_. 4. The Industrial Disputes’ Ace: bitig 
à. statute which” ‘provides for’ settlement 
“of disputes between ‘ernployers' and’ em 
ployees,-.once the parties ` were ‘agreed 
„that. the should be arbitration, ` ‘the dis- 
“pute. soug t: to be referréd ceasés ‘to ‘exist 
_ ås. a dispute: within the medning-of ‘Sec 
_ Hon’ 10 of the Industrial ‘Disputes’ Act 
“$0 aS. ‘to. ‘attract, that | provision’ of the 
“statutè -` 

p 5.. Sections 10 and 105A -of thie. D 
“dustrial | Disputes - ‘Act’ have to -be har- 
- moniousty. ‘construed and“ ‘the only- ‘possi- 
“ble interpretation is ‘that: ance there ‘is 
an arbitration’ apreement as envisaged Dy 
: ‘Section 10-A,: S.. 10: has- no application.‘ 


6. In any | the reference made 


has been made without any’ ap- 
. plication of mind inasmuch ‘as the arbi- 


- ignoring it èven if there Was some for 
mal defect in it, would 2 noun to moli 
‘fide and arbitrary acti 


- T; Since employees. and ‘employers of 


“more than : one. State were. involved 


‘there: could not be a.Teference to -an Ín- 
-dustrial Tribimal but the reference could 
only be. to.2 National Tribunal. l 


-< 8 If the ‘provisions of Section 1B 
‘read -with Section 10- of “the Industrial 
Disputes Act. are -ot construed to. be 
mandatory ‘requiring’: “yéference -to Va 
‘ National Tribunal especially where em- 
“ployers: yas mote: than one staté. are “In 
volved, Art: 14 of ' the’ Constitution: of 
India. odd Þe- ättracted inasmuch <as it 
“enables the:.: Göveřnment: to ‘pick and 
choose casés where ,rèference“has to” be 
‘made’ to “Tidustrial Tribunal Koa 
National Tribunal. - Sg 
nEn ‘The “Central Gace ‘Fas 
édiitested ‘the - petition” ‘and ` has: urged 
_ that inasmuch ` as the arbitrafion -agree- 
ment, filed’ by the -- petitioner was. ‘not 
signed’ by each and évéery employer 


Mineral- Industry Assn, `v.: Union -of India... 


ta` 


ALE. 


there ‘was no valid: arbitration agreement. 
_arid so: the provisions. of Section .10-A: 
were not attracted and. the’ Government: 
was. perfectly within its: rights to make. 
the impugned reference -under Sec. 10 . 
of ‘the’. Industrial Act. . It has 
also -been’ ‘contended . that. “whereas the 
first. ‘arbitration; agreement’: was- signed 
ón: behalf ‘of. the ‘23 -manganese - mine~. 
owners ‘the second arbitratiom agreement . 
dated 14-10-1960: bad been-signed iby the 
petitioner only “cn behalf-‘of ..20- mine- 
‘owners’ -which.. left `. three .mme-owners 
out: of: the picture: Since -the- dispute 
‘Tegarding™ the entire: industry, had.to.be 
-settled a: reference was. made-umder Sec 
tion: : -10 of the Industrial Disputes. Act. 
Tt is also placed: that the. conditions lai 
-down in Rules 7 ‘and 8-of the. Ind 
Disputes (Central) Rules, 1957 -bad not 
been complied’ with‘ and so -the arbitra- 
tion” agreement had-:to be. ignored: ..The 
“contention: of of the. petitioner that: refer- 
‘ence’ should: have been made to a Natio 
nal’ Par has also been disputed-:. 
ces "“ The- view that T` am:-going -to 
Pee E e a e 
‘for me “to- deal with: ‘all: the’ contentions 
raised on’ behalf ‘of the- -petitioner and 
‘the Central’ Government. Suffice- it ‘to 
say that the impugned notification and 
‘the-reference made by the’ Central’ Gov- 
ernment: has to be struck down on the 
‘short ground that ‘the -arbitration -agree+ 
“ment: dated’ 14-10-1960: was. a- valid ` re- 
“ference and: the Central ps gene was 
precluded from’ invoking the -provisiois 
of Section 10° of‘ the Indústrial- Disputes 
-Act ahd was bound to publish the agree- 
‘ment within the ‘meaning’ of Sec, 10-A 
- OF oe Andustrial Disputes Act: » 
JAA Section "10A of ‘the: Ladustrial 
Dime Act at the: ‘relevant time, ‘read 
‘as under: — 

“O-A (1) Where’ any ‘tndusttial dine 
a a ‘or is apprehended :and the 
‘employer and the workmen agree to 
“refer the'- dispute ` to` arbitration, they. 
may, cal rectly ph ead ace 
‘been referred “under. Section- 10 to 
-Labour Court ‘or Tribunal: or’ National 
"Tribunal, by’ a written agreement, -refer 
the ‘dispute to- arbitration. and the re- 


‘ference’ shall be to such person or per- 


sons’ (including the: -presiding' officer’ of a 
Labour- Court “or” Tribunal : or ` ‘National 
“Tribunal) ‘as‘an- arbitrator or’*-~ -” 

‘ arbitrators as may be - ‘specified - in 
‘the arbitration agreement. >75" i 
(2) An arbitration -agreemënt ’ tefer- 
‘red ‘to ‘in ‘sub-section (1) shall ‘bein such 
form and shall- be: signed -by the parties 
ao 


: . (3) A copy of the. arbitration : agree 
ment ‘ ‘shall’ be: forwarded -to the. appro~ 
priaté--Government -and the’ conciliation 
officer and the appropriate Government, 
shall, within 14 days: ues the ee ok 


a a ne 


vestiga and 
to the appropriate Government the -arbi=. 


tration award -signed by ‘the. arbitrator 
co ee e a 


(5) Nothing in the Arbitration “Acf; 
1940. shali ` apply "to © arbitrations under 
this “section.” : 
oy Be. Ona reading Of the’ above secs 
tion: it is clear. that an ‘employer -and 
the workmen can agree to refer their 
disputes to arbitration:-at any’ time -be- 
fore. a :reference ‘is*made under Sec.-10 


of ‘the Act-and that~an agreement ‘has - 


to be in writing in- such: form.as may’ be 
prescribed and -has ‘to: be: signed by the 
parties to the: ‘In the’ manner 
prescribed. If that is done the ‘Govern- 
ment is under. an obligation’ to publish 
the agreement and the dispute is to’ be 
adjudicated: upon by the named arbi- 
trator instead ie a Tribunal or a Natio- 
nal Tribunal or-a- Labour Court. The 
form and manner of execution of such 

an agreement is set out’in the’—Rules 
aa under the Act known as Indus- 
trial Disputes (Central) Rules, 1957. The 
relevant. ‘in this 


i of these Rules. These read 2 as under: 


ee a Arbitration agreement— An arbi- 
tration ‘agreement for; the: reference of 


Ministry of’ Labour (in' triplicate) i '(), the 
Chief Labour . Commissioner ` (Central), 
New Delhi, and the Regi Labour 

Commissioner (Central) and the Concilia- 


consent, . in. writing, of the arbitrator or 


arbitrators: --. 
SNE; S Attestation: ; oË the : “arbitration 


- (a) in the case : of -an ie? ‘by 
the employer. himself;':or-.when the: em- 
ployer is. an incorporated. Company. or 
other .body corporate. by :the.. agent: 
manager, or other ‘principal : ‘officer. of the 
Corporation. ee 

. (b) in. the case of: ‘the .workmen, by 
any officer of-a trade union of the! work= 
men or by five’ representatives of >the 
workmen duly authorised -in -this -behalf 
at-a meeting of: the ‘workmen. - held- ‘for 
the purpose.” 

9. The. -main-. ground.. on. whicti 
the Central Government,claims: to have 
ignored. ithe arbitration agreement. dated 
14-10-1960. submitted to it. is-to be ace 
in- its counter-affidavit , - though `. 
reason was never commiunicated to` vin 


Mineral Industry: Assn,i v. Union: of “India “[Prs. 7-10] 
f su _ petitioners. "The reason. given is that the 


‘such - emp 
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arbitration agreement was signed: by. the 
petitioner-company on. behalf ‘of the em- 


signed | thé - agreement ves. To 
my mind : the contention - is holly: un- 
Ee : ` the ~ fact _thàt 


los: an eee 
bareemént even in tems of R. 8. could 
be signed in the case of an employer who | 
was’ either’ an incorporated: company. or 
other- body’ corporate: by. an agent o£ 
cEven in the case -of 
those employers - ‘who were not bodies 
corporate - or- incorporated . companies - -the 
law: of the land récognises an attorney 


‘ or a: duly constituted agent to sign on 


behalf ofthe employer. This had ob- 
Viously bëen- done inasmuch: as-all the 
employers who were Sorene by the 
petitioner-company were members òf. 

petitioner-company and inasmuch as the 


required further. proof .of 
the locus standi of the petitioner to sign 
on: behalf of- the - employers, the peti- 
tioner. would forward true copies of the 
consent letters it had: im its possession 
from its; various; member mme-owners 
agreeing to the reference to. arbitration 
as was sought to be done by the agree- 
ment; dated 14-10-1960. The Central 
Government never replied to this letter 
and -so the . pétitioner ‘and its members 
could. legitimately presume. that their re~ 
presentation- about: the. locus standi of 
the. petitioner to act'-.on behalf of its. 
members. was acceptable to the. Central 
Government. In “these circumstances 
when: .the reference was made. by the 
impugned Evins dated 19-4-1961. it 
naturally hit the petitioner and its: mem- 
ber-employers : ete. Their -protest con- 


tained in letter dated 26-4-1961 addres- 


sed to the then .Howble Minister. for 
Labour and ‘Employment » also seems, to 
have : gone unheeded. ; 

-- 10.. I -tbus hold that the - mei 
tioner wnd- its members. have done all 
that-was necessary’ under Section. 10-A 
of -the. Industrial ` Disputes Act and -the 
Government: oni receiving it “was bound 
to publish the agreement and did: not 
act within its jurisdiction in ignoring E 
arbitration. agreement’ and” making a 
ference by publishing the aa Noti- 
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fication. . It- was- -held -ir In Engineering 
Mazdoor. Sabha- V. ik Cycles Lids. AIR 
1963, sc B74: - or RA 
EE a NE TTE ni falling 
ite Section 10 -D where in the ab- 
sence of am agreement. between- the. par- 
ties- it is-in the. descretion of- the appro- 
priate Government-to refer ornot to refer 
any industrial dispute for -adjudication 
under Section , 10 Piek there is an 
agreement; between the parties the ap- 
propriate - -Government “has to refer ‘the 
dispute for adjudication, . But -the signi- 
ficant fact Is. that the. reference has to 
be made. by the. appropriate Government 
and not by the parties, whereas. under 
Section 10-A.- the referencé: is. by. the 
parties to the arbitrator named by „them 
and . it: is. after. the- parties. have named 


the arbitrator and entered into a written - 


apreement:..in that behalf. that the. Mines 
propriate Goveranicnt -steps in to assist 
the further, proceedings. betore the named 
arbitrator”... a E oe i 

HW: AC ‘Bench oe the -Madhya 
Pradesh * ‘High Court in. Modern- Stores 
{Cigarettes) v.' Krishandas “Shah; - AIR 
1970 Madh-Pra 16; held:that the ` ee 
ments: ofS: 10-A. (3)::are’ partly) manda 
tory and’ partly directory. On true ae 
struction .of the section, it is“clear that 
although the: first..condition’ as regards 
the publication “of an` agreement in the 
official gazette is obligatory, Le, ‘a. sine 
gua -non; the other: requirement,-namely, 
of. its. notification -within one month from 
its ‘receipt, is only. ery. and - “not 
imperative?) «<= 

"12. — Apart: from : -the. genet iy 
being applicable even “Section. 36 of the 
Industrial Disputes. Act: makes it- clear 
as.to who*can. represent parties. to an 
industrial: dispute. - Sub-section.” (1)..‘of 
S. 36 lays down.. who can: represent an 
employee. = Sub-séction: (2) of S. 36:lays 
down that an ‘employer whois a.'party 
to.a dispute shall be entitled to -be re- 
presented in. any proceedings .under the 
Act. by an:.-officer. of an. association: of 
employers of which he is a member«:or 
an officer of a federation of association 
of employers to which ‘the association 
referred- to. earlier is affiliated or where 
the ‘employer is ‘not’ à. member of -ahy 
association-:of employers byan officer 
of. any association of employers connect- 
ed. with: or by any- other employer 
engaged : ‘ine the idiay ‘in ‘which the 
employer is. engaged and- authorised. Ìn 
such manner as may: be prescribed: “If 
fs‘not in dispute that In, the present. case 
all the employers. were members! of- the 
petitioner -company-.. and., sọ. could be re- 
presented by an officer’ of: this company 
which was nothing- more: than an. asa 
sociation of. employers -in.; terms’. of; ‘the 
objects of the- petitioner-company as- well 
as; its Memorandum and: U of As- 
sociation, n Wi ie. a ge 


‘ 
1 aat >; } 
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- 13.. The. result fs that the refer- 
ence made by- thé Central Government ` 
the impugned. - notification | -dated 


-by .. 
19-4-1961 is quashed and. a.writ-is issù- 


ed . restraining . the ‘respondent . Govern- 
ment ‘from ‘any action under’ or 
in pursuance of the. impugned reference 
or to give any effect to the said reference 
or publish any. award that may be passed 
by any: Tribunal-acting by. virtue of or 
on the basis of the reference. made. by 
it. As the dispute Is. almost- ten years 
old and it cannot be disputed that con- 
ditions obtaining: in.:1960. cannot. be ob- 
taining: ; today, so.-no -direction «ean: be 
issued: to. the = Central -Government to 
publish. the- agreement: that. was. submit- 
ted to it on 14-10-1960. -The parties are. 
free to ‘take: such further. steps. in: : the 
matter as. they may.: be A S -Lease - 
a. dispute . is . still subsisting. peti- 
tioner, -will also. be: entitled “to ‘their 
costs: z3 E = e A E 

ee ae “Appeal. dismissed. 
Sa ee ae 2 j 
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F Shit’ Ram Singh and others,” “Appel: 


lants” v. Shri ` Khushwagat ‘Rai _ and 
anothér, “Respondents... > 5a i 
Second *- Appeal - No. 31° of 1970, 


bj- 9-11-1970, from ‘order: of: Rent. Con= ` 
trol “Tribunal,~-Delhi; D/=, 7-3-1970. ~ 

' Houses. and ` Rents — Delhi’ Rent 
Control, Act. (1958), S. ` 151): —. Order 
under S ‘15(1) —. Rent that “would be 
due” on the date on which “@viction: peti- 
tion under Proviso | (a) to S.: 14(1) -was 
filed! (X Ref: Houses ~ an Rents 
Rati Rent Control Ad S. 14(1), proviso 

Ci.. (a) ). . (Paras 6,. 7) 


- The: Jandlord’s right. to file proceed- 
Ings - for.. -the: recovery’: of. possession . of 
oe premises under CL.:(a) of -.proviso ‘to 

S 14(1) is to be determined on the. date, 
when- he files the petition. : The -arrears 
of rent have to..be. determined ‘to be’ due 
on that date. The order. under Section. 
15(1) -would,. therefore; relate back to 
the. date of the filing of the ‘petition. If 
there are. no legally recoverable. arrears 
of rent, due on the date ‘of the -filing of 
the petition, no. order- under Section: 15(1} 
would be made. Such an. order would 
not be. permissible; even if legally re- 
coverablė: arrears,’ which may. have aca 
crued. due only. ‘after the. filing of the 
petition;:are.fotmd to be: due on the’ date 
when “the: order.-is -passed bythe Con- 
troller. ` (Para: 6}. 

“The Iandlord cannot be made to suf- 
rer if’ the. Controller ‘* for some “reason 
or the ‘othér delays-in passing shis‘ orders. 
Even’ the- ‘teriant may delay ‘proceedings, 
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by first evading’ service of notice, of the 
petition and: thereafter by adopting”: de- 
laying tactics. the:.passing of the orders 
anaa Section 15(1): “may be ‘delayed. ; 

- i: “(Para 7 


i G'N bA asare for e 
Gauri: ‘Dayal. for. Responden nt. ane 


JUDGMENT: -> Bhola Sinah; 
father of: Ram Singh and -Amar E 
appellants Nos.-1 and 2, was'a tenant 
in house No. 11313. Ward No: ’ : VIT, situat- 
ed in Kucha Hiralal,- Gali Kundewalan, 
Ajmere Gate, Delhi; on a rent: of Rs: 67 
per month, together : with Rs. 6/7/- aa 
house tax and‘Rs. 3/- as water’ tax, to- 
talling Rs..76/7/+: per ‘month. :' house 
originally “belonged ‘to’ one Hira-. Lal; 
after whose: death his son ‘Khushawaqat 
Rai, respondent No. 1. claimed: to be its 
owner. Bhola” Singh- appears: to have 
started ‘paying rent-fo -Khushwaqat ` Rai, 
Eo whom he: paid all rents: upto August 
31, 1958.. ‘No renf was’ paid to him with 
effect from ilst. September, '1958 -to “30th 
June, 1959: Khushwaq@at Rai,’ respondent 
No. thad served ~- on Bhola- Singh; -a 
notice-of demand dated April 21;°-1959 
but there was-no response.” On- J ülş 22 
1959, -respondent No. 1 ‘filed a-petition 
for eviction of Bhola. Singh under Cl. (a) 
of- the. proviso to Section ‘14. (1) of the 
Delhi. “Rent -Control ` Act, -1958 oni- the 
ground of non-payment of rent for ‘the 
period rom September -6, -1958 to: July 
6, 1959. -The ‘tenant. Bhola Singh, -in bis 
written statement replied’ that “he “had 
paid rént “for the said period to Dr. Jag- 
mohan Lal ‘respondent, No.‘ 2%,- who “is 
the son of Khushwagat Rai, respondent 
No. 1. Jagmohan Lal, it -was.stated,. had 
"filed a suit:-.for- partition of the: proper- 
ty, including the -property in suit which 
was- : decreed.- on--September. 1, 1958.7 
According to Bhola Singh... respondent 
No. 1 ceased to be the landlord. as a-re- 
sult of the said decree and Dr. Jagmo= 
han -Lal “became. the~owner and:-land- 
lord ‘by operation of law,” of’ the.' pre- 
mises fn dispute; he, thus, became a ten- 
ant. under Dr,: Jagmohan Lal. He fur- 
ther stated that he held receipts for rent 
paid to "Jagmohan Lal, : which. he. -filed 
along with his- written statement... On 
November: 30,1959, the- Additional. .Con- 
troller framed a- preliminary issue, whe- 
ther-.the -.relationship-of landlord and 
tenant had ceased ‘to. exist between .the 
parties.- On _December~.28.. 1959.‘ Bhola 
singh, tenant; died -and the present : ap- 
pellants,.-being his legal: representatives, 
were impleaded . as ‘réspondents. “In the 
meantime, -Dr. ‘Jagmohan Lal imade. -an 
application: . before. the ' Additional- - Con- 
troller praying that he be:impleaded as 
a respondent. = On May.: 18; 1960:"-an 
‘amended petition: was accordingly filed 
under- orders: ‘of the Addticnal’ Control- 
ler... impleading: “Dr.:.Jagmohan ‘Lal, ‘as 
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respondent No:.:2, | Dr... Jagmohan 
in. his .- written statement,,- - admi 

having Teceived -rent from: Bhola Singh 
for -the period -from. September, 1, 1958 
to June 30,. 1959.. He cldimed that he 
had become the owner of the. property 
under a will. of, late: Shri Hira Lal, who 


On’ ‘May 29, "1956, Dr. J: ag 
edna ‘Lal chad . filed a suit against 
Khushwaqat Rai, respondent No. 1l, and 
certain other members-of his joint’ ee 
Family, inter’: alia, “for: partition of 
moveable and -immovable properties of 
the joint Hindu family,and for a decla- 
ration that. he:-was the. absolute. owner 
of the -house No. 1313, which was claim- 
ed -by-:him® under. the will-of. Hira Lal. 
A permanent injunction was alsò sought 
to restrain’ respondent No. 1 from reali- - 
sing rents from -Bhola Singh, the -ten~ 
ant in house No. 11313: 

-On - September ' ` i, 1958,- Tine trial 
court held that Dr. * Jagmohan Lal be- 
ae owner of the’’house under the will 

- Hira -Lal, which: was found to be 
valid. “But. Dro J agmohan Lal was found 
toó be out of ‘possession. © The suit for 
déclaration and - ‘injunction “with respect 
to the ‘said -house was,” therefore; held 
to -be: not maintainable- ‘and was accord- 
ingly -idismissed. - ` Khushwaaat Rai was, 
ROANET, held liable ‘to’ render accounts 
of the inċome- of, the: said -house- 


‘The High Court appeal,. on October 
a “1967. set aside the finding that . Dr. 
Jagmohan. .Lal was the. exclusive owner 
of house’ No. 11313-3 ‘as the, will was found 
to be invalid. : It. was held that the plain- 
tiff “was entitled” only to 1/10th share. of 
the. ‘entire joint Hindu family immovable 
property. including the, ‘property No. 1313 
and to! rendition of: -accounts. with res- 
pect, to -his share. A preliminary -decree 
for partition. of his .1/10th. share in the 
said properties and. for accounts was 
passed in favour of’ Dr. Jagmohan Lal, 
respondent No. 2 against Khushwaqat 
Rai, respondent No. l. 


3. -After J aeniéhan, Lal ae en 
impleaded: as respondent “No- 2, -in the 
eviction petition filed by ` Khushwaqat 
Rai, -a «-statemient was “made_ by'-the 
counsel for the _appellant-tenants on May 
27, 1960 praying’ for: one month’s’ time 
to pay the rent with, effect- from: July 1, 
1959: at the rate of Rs‘ 76/7/- per. “month 
in ‘Court. ‘It was‘stated: that in case'of 
default” ‘the: tenants ‘would’ be - liable to 
eviction. “ An- undertaking for depositing 
future -rent was also given. The counsel 
for Khushwaqat Rai made ‘a statement 
agreeing to.the above ‘undertakings, and 
to: the amount ‘deposited. by the tenants, 
being ` retained: in? ‘Court, which - would 
be. payable, after a: decision’ in --respect 
of -the-title: ‘to. ‘the. property in dispute 
between his his chent 1 and Dr:. Jagmohan 
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Lal, to ‘the: person in ‘whose favour. the 
as 


the ee ie 


matter... 
4. . ‘Biter the decision of ie High 
Court in appeal in the litigation.‘ bet- 
ween respondent No. 1 -and 


No.2, as stated above, Khushwaqat Hai 

on February: 17/18, 1969 -ápplieđ to’ the 

Controller for the ‘revival-of the pro- 

3, 1969, to ‘be revived. In the ‘mean- 

bave deposited -in Court’ ‘a sum of 

Rs. '840/- towards the rent, sac in 
of their un i 


_ pursuance 
May 27, 1960: 


under Section :15(1) of the’ Delhi Rent 
ee Act, requiring the'tenants to de- 
eee arrears of rent for the period 
from September | 6,:1958 onwards. up .to 
date at, the rate of. Bs. 76.44. per month 
within. one. month from. the, date of the 
ed by the tenants in Court, .was ordered 
to be deducted from out ‘of the pina 
to. be- paid. An. appeal aR 
this order was .; dismissed by the ng 
Control Tribunal on March. 7, 1969. The 
tenants, f g ... agprie have come 
up to this Court im second appeal. . be 
5. . The counsel ‘for. the. appellants 
contended that. the petition: filed by res- 
pondent No. 1: under -proviso. (a): to Sec- 
tion 14(1) of the Delhi-Rent-Control- Act 
was not .maimtainab 


On June ~'G, 1969, the 
Additional “Controller passed an order — 


ALE 


ed. The appellants. ‘had : paid all rents 
to. Dr. . Jagmohan Lal; respondent ‘No. .2 
up: to August 31,- ‘1959 as was -admitted -_ 
. by. him The petition therefore, -could . 
not- be filled on the ground of non-pay- 
ment of rent. This.. contention of the 
learned’ ‘counsel, however, is without any 
basis. _ The ‘suit òf Jagmohan “Lal for “de- 


Os 
a 


rent had become bard 





recovery 
under:‘clause (a)-of the proviso: to: ‘Sec, 

tion 14(1),: -therefore,: arises ‘if the:de-} 
fault had been made. by the ‘tenant''im 

- the payment -of rent legally ‘recoverable 
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from him within two months of the 
date on which the notice.of demand for 
arrears of rent had been served on him. 
The landlord’s- a to file proceedings 
for the recovery of possession of' the 
premises is to be determined on the date, 
when he files the petition. The arrears 
of rent have to be determined to be due 
on that date. The order under Sec- 
ticn 15 (1) would, therefore, relate back 
to the date of the filing of the petition. 
If there are no legally recoverable 
arrears of rent, due on the date of the 
filing of the petition, no order under 
Section 1501} would be made’ Such an 
order would not be permissible, even if 
legally recoverable arrears, which may 
have accrued due only after the filing 
of the petition, are found to be due on 
the date when the a is passed by. 
the Controller, 


7. The landlord cannot be made 






bich would be legally recoverable on 
the date on which the petition for re- 


covery of possession of the premises 
was filed. 

R. In the aem case, another 
circumstances has also to be taken in- 


to consideration. On May 27, 1960 an 
undertaking bad been given on behalf 
of the tenants that they would pay the 
rent with effect from July 1, 1959 at 
the rate of Rs. 76/7- per month in Court 
and for that purpose they specifically 
prayed for one meonth’s time. It was 
further stated in categorical terms that 
in case of default, the tenants would ba 
liable to eviction. An undertaking was 
also given for depositing future rent re~ 
gularly. ‘The order under Section 15(1) 
of the Delhi Rent Control Act passed by 
the Additional Controller on June 6, 
1969 was, therefore, also in the nature 
of a direction enforcing an undertaking 
already given and confirmation of the 
orders passed by the Controller on 
June I, 1960 directing that the amount 
of rent deposited on behalf of the ten~ 
ants would remain in deposit until the 
dispute regarding ‘the title between 
the respondent No, 1 and respondent 
No. 2, was settled. This part of the 
order of June 1, 1960 was not set aside, 
when the dismissal of the petition ag 
withdrawn was set aside in appeal by 
the Rent Control ‘Tribunal. The con~ 
tention of the learned counsel, there- 
fore, has no force. 
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$. . The learned counsel then com 
tended. that the High Court hed decid- 
ed the appeal in the case filed by Dr. 
Jagmohan Lal on October 2, 1967. 
There was, pSr no justification 
for Khushwagat Rai to 


1969. But the argument of the learned l 
counsel is untenable. ‘The delay in re~ 
vival of the proceedings did not affect 
the undertaking given by.the tenants to 
deposit in court the rents that became 
due from them. They should have 
continued depositing rent in accordance 
with their undertaking. The mere fact 
that there was delay in making an ap~ 
plication ay revival of the proceedings 
would not be a justification for the ten~ 
ants to make a default in the payment 
of rent due fram them. The tenants 
did not acquire a right to edo 
their Hability and undertakings, becausg 
the proceedings had remained dormant 
for some time. 

10.. It will, however, be observ» 
ed that Dr. Jagmohan Lal had admitted 
having received the arrears of rent ma 
effect from September, 1, 1953 up 
June 30, 1959. Accomis have ng ee 
settled between Khushwaqat Rai and 
Dr. Jagmohan Lal It was for that 
reason that the learned counsel for 
Khbushweqat Rai stated at the bar thaf 
without prejudice to the contention of 
respendent No. i to the effect that the 
appellants had committed default in pay~ 
ment of arrears of rent on the date af 
the filing of the petition, his client would 
have no objection if the amount admit- 
ted -to have been received by Dr, 
Jogmohan Lal from the appellant is 
allowed to be deducted from out of the 
amount which the appellants may be 
found to be liable to pay as arrears of 
rent The appellants are, therefore, al- 
lowed, as a special case, to deduct this 
amount from out of the amount dus 
from them. This would be besides the 

sum of Rs 840/- which the tenants say 
they h have deposited in Court 
In the result, I do not find 
any pa in this appeal. The same 
is dismissed. As the time of one menth 
allowed by the Adcditicnal Cocntroller 
for the payment of arrears of rent has 
already expired, the appellants are al- 
lowed :-two months from the date of this 
order - to deposit in Court or pay to 
ee Rai, all arrears of rent ağ 
the agreed rate of Rs. 76.44 per month 
that are due from them with effect from 
September 6, 1958. up to the end of the 
month previous te that in which deposit 
or payment is made, subject to the dew 
duction therefrom of a stm of Rs. 340 
in’ case the same. has been deposited 
by the tenants in Court, and the amount 
which is admitted by respondent No. 2 
to have been received by him “from tha 
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appellants as rent from. September 6, 
1958 to August 31, 1959..°- Khushwaqat 
Rai would ‘be entitled to make necessary. 
adjustments for this amount in the ac- 
countings which has to take place bet- 
ween him and Dr. Jagmohan Lal. The 
appellants are further directed. to con- 
tinue to: pay or deposit month... by 

month, by the 15th day: of each succeed- 
ing -month . the’ rent. at that rate. - In 
view’ of the special circumstances of the 
case, however,- there. shall: -be no. order 


eset cae 
s # "Appeal: dismissed. 


ue oe 
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“AMR 1971 DELHI 168 (V 58 C 29) 
T Va D. MISRA, J.“ : i 
Prem Shakti, Petitioner v. State 


iespondent. l 
Criminal al Misc D No. uL òf. 1970, 

D/- 26-10-1970. 
A) Suppression ‘of anigend Tra- 
Ffic in Women and Girls Act (1956), 
S. 20(1) — A-notice issued on the. basis 
of information received. in writing: is 
not without jurisdiction for non-record- 
ing. of. substance . of - mionnation A 
(Para 4) 
i (B) Supareacion of: Immoral - Tra- 
-fic in Women and Girls Act (1956), 
S. 20(1) — .An. error caused by using 
Wrong: ‘words in s_ notice under the sec- 
tion is’ curable © under S. "537, Criminať 
P. C.: when it. does not :occasion -failure 


. of. justice. . (X-Ref. — Criminal P. C. 


ciate S.. 537.) AIR 1970 SC 1396 Rel. 
~ (Para -6) 

ancy Suapan of Immoral. Tra- 
ffic in Women and Girls Act (1956). Sec- 
tion 18 — Section does ‘not. violate Arti- 
cle 14 of the Constitution. »- (X-Ref. — 
eee of India.. Art. 14). AIR 1963 
SC i . Followed. E 


(1970): AIR 1970. sc 1396 (V 57).= 
.1970 Cri LJ 1279. Bai Radha v. 
State of Gujarat . 

(1968) AIR 1968 SC T (V 55) = 
ETA 1 SCR. 205, A. C. Agarwal i 

Mst: Ram- Kali VDI E 

11964) AIR 1964 Puni 518 (V 51)= 
‘1964. (2) Cri- LJ. 722, Mt. Ram 
Kali v.- A C. Agarwal 


3, 7 
` D- C. Singhania with N. S. Geswala 
nl Petitioner; D: C. Mathur, for- Respon- 
dent. 


ORDER s:—Dr. Diem Shaktf has 
moved this petition under Article’ 227 
of the Constitution of India read with 
Section 561-A of the Code of Criminal 
Procedure- praying for quashing of. the 
proceedings started against her under Sec- 
tion 18/26 of the Suppression of Immoral 
Traffic in Women and Girls Act, 1956. 


Tiie at aeree aaee m a maamaa 


AO/BO/A250/TL/GKC/C - 


A.LE. 


2. The, petitioner Amk her~. 
self to be a doctor running a clinic at 
her residence .M8/A. -Greater Kailash, 
New.. Delhi. along with her husband Dr. 
Gobind Shakti, who is also alleged to ba 
a doctor. It is alleged that she is tha 
joint secretary -of the main, market as- 
sociation of the Greater Kailash Market, 
New Delhi, and that due to political 
enmity. and differences - ‘between the 
landlords and , tenants of Greater -Kaie 
lash. a group of the: landlords has: lodge 
ed a false report with the police regard- 
Ing. the activities of the petitioner on 
the basis of which the . Magistrate -haa . 
summoned, her.,. A copy. of .the report 
lodged by- the residents of the locality 
has been annexed: to the. petition. ‘This 
shows that. the. :persons living in: the 
neighbourhood - of the petitioner had al- 
leged that the premises were being used 
by the petitioner. and her husband for 
immoral purposes.’ The police seems to 
have forwarded this report to, the: Magis- 
trate for taking actian with their report. 
The following order was passed by’ the 
learned’ Magistrate on‘'24-7-1970: ` `> 
ac “Complaint ‘received today. . 
registered. Summons’. 
accused ‘for 13-8-1970.. 


To be 
be issued to’ the 


Sdj- K. D.. "Arora. 
i : a ee)’, Wes L C.” 
On 18:8970, “the | ` ronowing order: was 


PACAR not present P. P. ior ihe 
State present. Summons not received 
back, Be issued again for 3-9-1970. 

a Sd/~ K.. D. Arora, 

l J. M. L- C.” 

Be The’ icamed counsel for - the 
petitioner contends ‘that. the-:- Magistrate 
is required’ under sub-section (1) of Sec- 
tion 20 of the Suppressién of Immoral 
Traffic in Women and Girls Act. 1956. 
to record the substance of the informa- 
tion received and after having done’ sa 
only then he has jurisdiction to issue the 
notice. In the present case`no such sub- 
stance of the information having | been 
recorded, summoning the petitioner is 
bad in law and. is illegal. He further 
contends that -im view of a _ Division 
Bench judgment of `, 
Court in’ Mst. 
Agarwal, AIR 1964 Punj 518, ‘the Magis- 
trate has. no jurisdiction to issue notice 
under Section 18 of. the Suppression of 
Immoral Traffic in Women and Girls 
Act only. ; 

4: i. order fo | appreciate . “the 
argument it is necessary to reproduce the 
relevant portion of Section 20 of the - 
said Act, which is.as under :— 

S20. (1) A. Magistrate on eenn 
information that any women or. ftirk 
residing. in or’: frequenting any place 
within the local limits of. his jurisdic- 
tion is a prostitute, may record the sub- 


stance: of the. information : received and. 
issue a..notice to such -woman’ or. girl 


recive: ‘her’. to “appear ~.: before. the | 
te... and: show -cause -why- she 


Magistra 
should notbe required::to remove ‘‘her~ 
self fromthe places and be- 
from Ye-entering if. 268 © WT 
` (2) Every- notice isstied “ander sub- 
section’ (1). shall be ` accompanied _ by “a 
copy: -of -the- Tecord ‘aforesaid, . and ` She 
copy- shall be served along- with the 
notice on the woman or: girl against 
whom the, notice is. issued. - p pi a 
ana 
Siib-sectión: a) of. Section } 20 “requires 
the Magistrate . to record the substance 
of the information. received , by him and 
sub-section 12) abe him .that -the 
notice issued under sub-section (1) shall 
be accompanied.: by. a copy of the sub- 
stance .of: the- ; information. so -recorded, 
Now, a Magistrate, may receive an: in- 
Nornetion either, orally or in writing. 
In. case an oral information hasbeen 
received by. him and. he. decides. to take 
action on, the. -basis of- that information 
ft is but necessary that the substance: of 
that ‘information should be recorded by 
him before issuing -the notice so that a 
copy: .of. the’ same may ` be- sent to ‘the 
person concerned who- :Mmay be in a posi- 
tion to know the allegations made .and 
to meet. them. properly. . However,. the 
; te`. ‘may. receive an informa- 
tion in- writing — and on the. 
of that- information ~ . decide ‘to p a 
notice. The‘contention of the’ petitioner 


~~ 


fs that even in such a case it is the’ duty . 


of the Magistrate to record. the substance 
of the ‘information’ received; `I find that 
sub-section (1) .of Section” 20 of the: Act 
uses the. word. “may” for. ‘recording tha 
substance of the information | received. 
t shows that a discretion - has. -been 
given to the Magistrate ‘to tike action 
on the basis of the information. ‘received. 
He may not decide to issue a notice and 
us there is no ‘necessity< of. recording 
e substance of. the. information. How- 
ever, if he decides to issue ‘a notice, he 
will be ‘requiréd to send a copy of the 
same. ‘ie, information. along” with ‘the 
otice under sub-section (2). In. those 

where the information received “by 
e Magistrate is. in writing and hê de- 
cides ‘to take. action -on. the basis of that 














the substance of that informa~ 
on since he may decide to send a. copy 
f the whole . of the information receiv~ 


f ~ The Mapis- 

te gets the jurisdiction. to issue a 
atice under this-section on the- basis of 
e information recéived=: by him‘ in 
ting, or, if received orally, the ‘sub- 
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send ‘a copy of the same ‘along with the 
notice so that.the.person:‘concerned may 
know the allegations made -and may, be 
in a* position to defend. I .see: no’ reason 
that where ~the Magistrate has- received 


ited the information. in - writing. ae decides 


tosend a notice on „the basis of th e same 
it..is necessary ./ for. him.’ to record the 
substance. ‘of ‘the same before he can 
have the jurisdiction to issue the ‘notice. 

Sending - of a copy of the information 
received:- in. writing along with -the 
notice: as required under. sub-section : (2) 
of Section 20. will meet the requirements 
of law:-and: the person: ‘concerned :. can- 


not. say- that any . prejudice ` has’ been 


caused to him, The contention of the 
learned counsel .. for the petitioner that 
recording ‘of the substance- of the-infor- 
mation under all circumstances is neces- 
sary to show that the: Magistrate. has 
applied. his: mind‘ to the facts of the case 
is without any force. When the Magis- 
trate decides to-issue-a- notice after re- 
ceiving an information in writing and 
without recording the substance of. that 
information:* it is to be assumed that 
he. has-.gone through | the report and 
dfter applying: his ‘mind has- decided to 
Issue” the: notice, 


5, far the mennica iie notie 
ease of the petitioner that she- did nof 
receive any copy of .the information re- 
ceived by the Magistrate on the basis of 
which the notice has ‘been issued ‘to her. 
Under the circumstances, no- prejudice, 
in any mannér whatsoever, can be said 
to. have. been caused to her. Ta 


a i -Another contention a the 
learned counsel for the ‘petitioner is that 
the-“impunged orders ‘of. the Magistrate 
uused-:the’-words “accused”, - “summons” 
and “complaint”, which showed that the 
Magistrátė -was treating the: matter as a 


‘complaint case under the Code of Cri- 


‘minal Procedure and -not as proceedings 
under Sections 18 and: 20 of the Suppres~ 
sion of Immoral Traffic in Women and 
‘Girls Act.- Of course: it:' would have 
been much -better if the learned Magis- 
‘trata ‘had ‘been. careful in- using the pro- 
‘per words in his orders but that by it- 
self does not mean- that the orders should 
‘be quashed. The Supreme Court in’ Bal 
Radha- v.: State- of Gujarat.. ATR 1970 
SC .1396,. has held that. the provisions of 
Section 537 of the Code of Criminal Pro- 
cedure would, be applicable to all- pro- 
ceedings. - _including- TERE e en= 
quiry and- trial of offences . under the 
Suppression of: Immoral : . Traffic - -in 
Women and Girls Act. It is not the case 
of the petitioner that the error in using 
the wrong words mentiaried above has. 
în any manner.’ occasioned . failure of 
Justice.: .The error, if any. is therefore 
curable- ‘under. Section. 537. of the Code 
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7. . As YTegards 


say to polit out that he was baning 
-his claim on AIR 1964 Puni 518: which 
“specifically overruled. by the 
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ea PW, R’ TATACHART, J--- 

" M/s R.” C. Sood’ & Co. -Pyt ` aa 
"Petitioner v: The Union of Tndia ‘through 
Secretary, Home ogee ‘New Delhi and 
others, Respondents:..: 5 

Civil: Writ: Peins- Nos- 702 of 1068 
and 13 -of -1969, -D/-. 414-10-1970.- 


` 
if t Pas LA `T mO a gair ` zo H 
Ga) ~ Lähi- Acquistitén (Amend 
~ . = 
i 1 Ei ' et x . a 
. 


| -earlier Cees ee 


. revival . 

oe “(Paras 16 and 17) 

` (B General. Clarises -Aet- (1897), Sec- 

; “fon A - -The ‘provision is not applicable 
‘proteeded 


Ae i i 

‘tion - Act (1899, Ss: 4- 

“(Case ‘Law? discussed) 
-"The notifications ‘fsstied ` ‘qnder’ “Sec. 


' Hons 5. and 4 respectively’ of the’ Land 
‘Acquisition (Amendment and’ Validation} 


. Ordinanre’ (1967) and: a (1967) reviv- 
AO/BO/A253/7UD¥TIE * 2 aoe 


` Gujarat l 
. (1968) ATR 1968" sc 718. wv: .55)== ye 2 


ALE 


under- S. -4 of the Land Acquisition Act 


when.: prior- to’. 
in: possession of the 
land and the same .. vested, in. Govern- 
ment free. from. all  éncumbrances,. Sec 
tion 21. of the General... Clauses. Act is 
OEE i i E T ree es ‘(Para 21} 
(C) >- ‘Evidence Aet (1872); - S. 115 


= Government’ is” See on ‘principle 
of promissory esto 


detrim 1: enit ‘On Ae 3 ne 
ap ea en (1804),"S- aa 
the Government: erh a 


:-Whëre: the 
fication: reviving ‘earlier acquisition | pro~. 
ceedings and - also: commences ° frésh 
proceedings “by "` issuing: “notification 
under S: 4 of -the: ‘Acquisition’; ‘Act: and 
both ‘Hotifications | -are in force bùt re- 


i ceedings will be the _ basis’ for compen- 
sation and he omiits ‘to’ avail ‘of. remedies 
such’ representations, : the- Government “is 


Cases. Referred: Chronological "Paras 
(4969) Doa SCR. R60 = Cee) a en 


n . OT Le Iid y. v Shite of an 


1968-2 SCR 366, Union’ of vals 


v. Angio-Afghan Agencies 23 
nn C A Na 648 of 1964 * T 
D/- 21-9-1967 (SC), Seth Sat... 
- Narain. v. Union -of India. ~ 23, 
0967) ATR 1967 Pat 287 (V. Bay. ee 
eon Jetmull | ‘Bhojraj v- State | 
t968) AIR ` 1966 SC 1593" WA 53) 
> 1966-3. SCR: 557, State of Madhya 
“Pradesh v- Vishnu © Sharma.. 
: 13, 20, 24, 25 
agg) ATE 1905 ‘Meg 222 3, . 
= Accretion: and Rehabilitation Si 
a85) ATR 1957 SC 344 Vaj = Tol 


-19857 SCR 1, Fruit ànd Vegetable , ae, 
tos Union; v. The Delhi... 
Trust’ we = ig 


(1958) ATR 1955: NUC (Pepsi) ` ea aa 
i 1873 Shamlal ae 


. “At 
Se N.» Marwah yiti Ashok ‘Marwah’, 


Riga asses for Resa 


ORDER: —. a two. wit petitions 
are. directed . against the same . Award 
ander thè. Lend’ =e Act, ard 


Mah 
pondents. 0s. e 
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they have, therefore,. been heard to- 
gether. . TREY mAy eee 
common judgment. ©. . 
o2 Thè pëtttioner int writ pelt 
tion No. 792 of Te eek Boe 
& Company’ (P) Ltd, ‘and:.the petitioner 
jn writ petition No.. 13 “of o E lie 
Society. Limited. _ The respondents in 
I are ‘the «same, 


both the writ. petitions 
namely, o, the’ Union ` of' India. through 


sa a 
tioned ,in ‘the. writ petition ‘No. 192:.0€ 
1968 measuring about 109 ee and 7 


“rar e 


13 of 1969,- measuring -about 48 48 bighas 
and -14 biswas, and -situate in. the afore: 
said revenue estate of 
cording to the petitioners, 1 
‘were : 


Notification (Annexure ¥F’) gen S4 
of the Land Acquisition Act iw respect 
of a large. tract- of.land in which the 
lands of -the -petitioners herein were p7 
cluded. for planned development 

Delhi. The. Delhi Administration. i uei 
subsequently - a. Notification . (Annexure 
©), da „September 12, 1962, under 
Section na of the Act. The Collector 
made an a -on March 20, 1963, and 
the Administration took ;possession of-the 
lands : in question on May 13, 1063, 


‘4. ~The petitioners - ‘then’ filed 
oaas on September 14, 1963, des 
Section .18 of. the- Act for enhancement 

of compensation, and. a. reference was 
-made to the Additional District’ Judge 
The. petitioners -had ‘filed earlier a` writ 
petition, No: 851-D-of 19862, inthe Circuit 
Bench at Delhi of the then Punjab High 
Court for getting the Notifications under 
Sections 4 and 6-of thei Land Acauisi- 
‘ton’ Act quashed ‘in so far as their lands 
were..concerned ` forthe reasons men- 
tioned -in -the.. writ petition. The writ 


petition was allowed by S. Kz. ‘Kapur, - d. 
rder exure :: dated 


‘Court . in in State of Madina Breton Ve 


l ners- on Septemb 
28, 1967, a- fresh . Notification (Annexure 
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AIR.: 1966: SC 


Vishnu. Prashad Sharma, . 
1593, accepted the contention of the peti- 
tioners., that.” : Tender. 


once:.a. Ni 


tification. (Annexure 
November 13; 1969, under Section. 4 In 
Judge quashed 
Section 6 in so 


| far’ as: they related to. the lands ‘of the 


Pe 


a S, Eor ee 


énhancement compensation were 
pending in’the- Court of the Additional 
Detect Juge. DA j ae Peat 
Notifications ‘ander: Sone a m con= 
sequence of which the award ‘af the Col- 
lector ‘alsa stood © 


petitioners’. filed ‘objections on 
the Ace "1966, under Section B-A of 


“On ‘January 40; 1967, ‘the Land 


XI of 1967, ‘was enacted and the said 
Ordinance ` ‘was, repealed. 

‘,, & On June 6, . 1967, the ` Lang 
Acquisition authorities issued notices to 
the petitioners ‘fixing June 8, 1967, as the 
date for thé petitioners to ‘produce evi- 
dence in support:of:their objections filed 


under Sec. 5-A ‘of the Act. On June 
8, 1967,,.the petitioners 
the. authorities. y, the ob- 


‘A’ under Sections 6.and-7 of the -Act 
was issued and the-same was. publi 
a e rok aig 195 18987. 


under Sections 4 and 6 of: the Act, 
November 21,.. 1966, and 
September I8. 1967, . 


respectively. The 
petitioners - then filed -on July 9, 1968; ‘an 
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application `` -before the Additional. Dis- 
trict: Judge; Delhi; © under Section 151, 
Code of Civil Procedure. “for restoration 
of. the reference which was dismissed: as 
withdrawn: on’ November: 29, 1968, . They 
filed the present writ petitions on Octo~ 
ber 14, 1968, and January 4, 1969, res- 
pectively, praying. for- the issuance öf a 
writ of. mandamus directing the respond- 
‘to restore possession’ of the lands 
m pute to the petitioners, ae 


` 10.. In’ opposition to. the. : writ 
petition No. 792 of: "1968, a -countér 
affidavit of Shrii D: P. Bähuguna. Deputy 
Secretary. (Land and .Building),: Delhi Ad- 
ministration, dated..January 4.. 1989,, was 
filed on behalf of the. -respondents.. By 
way of rejoinder tó- the said’ cduriter 
affidavit, an ‘affidavit’ óf ‘Shri R. °C.” Sood, 
dated May 24,- 1969, was filed on behalf 
of the petitoner in the said ‘writ. peti- 
‘tion. Shri R.. C. Sood also filed. an ‘addi- 
tional .affidavit, dated. July’. 22> 1969.~ In 
reply to the said -adUitional affidavit, an 
additional counter-affidavit ‘of Shri I! Ki 
Suri,” Deputy: Secretary (Land. &. Build- 
ing), Delhi. Administration. ‘dated Decem- 
ber 6,°1969, was ‘filed oh’ behalf of- thë 
respondents. Shri. R.. C.. Sood filed E 
affidavit.. dated Jaruäry. 16, 1970, in repl ly 
to. the said coùnter-affidavit of. Shri L 
Suri: . The. petitioner also ‘filed -an ap- 
plication.” ~_C..M. . No, 290 ~ of `1970,.. on 
February 12, 1970, supported ‘by ‘an affs 
davit’ for permission to add an additional 
prayer in the, writ pétition ‘that! an‘ ap- 
propriate direction ‘may : "be given to ‘the 
respondents to determine the’ compensa~ 
tion in accordance. with the market ` rate 
of‘ the land in question" as. où September 
27,.1968,.or at any rate as on November 
21, | 1966. Shri R. C. Sood also’ ‘filed a 
supplemental „affidavit in support of the 
said application.. "Jn, reply .to’ the ‘said 
application, a couniter-affidavit ` of -Shri 
Surendra. Kishore, Deputy . Secretary 
{Land &' Building), Delhi Administra- 
tion, dated March -26: 1970, was filed | on 
behalf of the: Delhi Administration. a 


In: writ ` petition” No: 13 af 
1969, a corate andava of Shri. M'L, 
Grover, :. Deputy ` - Secretary. (Lands' & 
Building), ~- Delhi: -Administration,. ‘dated 
‘April. 3, 1969, was filed’ on behalf of the 


fag aera way of ‘rejoinder, Shri 
J. R-Sood, filed an ‘affidavit, dated May 
27, 1969, ' -and. an’ additional affidavit; 


dated July 22, 1969.. In answer -'to the 
said - rejoinder-affidavit © and < additional 
affidavit,! a:-suppleméntal .counter-affida- 
“vit of Shri 3. Ke Suri): dated’ December 
6; 1969.. was: filed’ on.-behalf. of. the- res- 
‘pondents. In reply to the. said upp 
mental ccunter-affidavit, Shri: J. R. Sood 
filed an affidavit, dated January 16. 1970. 
On February. 12, 1970,. the’ petitioner 
filed an application, .C." M.~ No- 298, of 
2970, for pertnission to ‘add: an additional 
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-and not. by - virtie 


Act and ** 


A. LE 


prayer similar. ‘to -the -additional -prayer 
sought for by the petitioner’in the other 
writ petition. The said- application. = 
supported by an affidavit ae a eeh 
mentary affidavit of Shri. 
dated ‘February. 13, 1970,- ne answer = 
the- said application, , a counter-affidavit 
of ‘Shri Surendra” Kishore, dated March 
26," 1970, .was, filed-on behalf of the res- 
pondents ‘in ‘the ‘writ petition =~ 
12." Shri H. R. Gokhale and Shri 
S N.. Marwa, ledrned..counsel for the 
writ . petitions, 


_ petitioners,” “in the. two E writ 


contended: =>.. 
S) ae , the.‘ ‘Notifications . ‘(Apnexus - 
Tes & G) under Ss. 4 and 6 of .the 
Land Acquisition. Act, abet ‘13-11-1959 
and- 12-9-1982 have been either cancell- 
ed -òr withdrawn,” “expressly ` or “implied- 
Iy, ~or. “abandoned: “by-:the respondents; 
in laws a S ceased: -tò subsist ’ in i fact and 
'(2)- that. the’ Land “Acguisition (Am: 
Aga and Validation) Ordinance No. 
T-of 1967 -'and: the Land ‘A¢quisition 
{Ariendment and Validation) Act’ No: 13 
of: 1967.do ‘not apply to the. case . of. “the 
petitioners— 
* (a)- in’ that: the: notifications : {Annex 
ures: F & G)*dated 13-11-1959’ and :12-9- 
1962,“ were ‘treated as at an ‘end by the 
attion.-*of “the: -réspondeénts " themselves 
‘of any Judgment, 
decree’ or. order of any: court: ` 
-(b) in that the:‘notifications (Annex- 
ures B-& A), dated: 21=11-19668/1-12-1966 
and ` 28-9-1967/19-10-1967 ‘did ‘hot’ refer 
to:and were. independent. of .and>uncon- 
nected - with - . the: ‘said Ordinance. vand 


(cy In: that yent w the Ordinanée 
and the Act applied‘to' the Notifications 
{Anriexures ‘F..& G) with. the result that 
the said Notifications- are to -be deemed 
to. have.-been revived, then also the said 
Notifications have- to: bé regarded to-have 
been‘ cancelled’ or withdrawn. or aban- 
döned ° ‘by. ‘the respondénts ‘by reason of 
the: a. ‘of the-Notifications (An-. 
nexures & A) and their- continuance 
by the- re öf “the respondents ` subse- 
quent to the -promulgation of, the Ordin- 
ance, and the. g of the Act; . 

. (3). that, the Notifications Anneri- 
res. B.& A), dated: 21-11-1966/1-12-1966 
and - 28 8-1967/18-10-1987, were -canéell-. 
ed- by the -_respondents themselves - by 
the ` ‘Notification (Annexure. C), .dated 
24-3-1988: and. the ‘lands in. question are 
thus no longer: under - . ‘acquisition, and 
consequently the--respondents ` have -no 
right to. be in possession of. the lands In 
question and: should be directed to res- 
fore .possession -to the Loerie and 
alternatively. E 
'  2.(4) the cancellata ot- the Notifica- 
tons (AnnekuresB and A), by ae 
fication : (Annexure €) is discriminato 
and: violative of Article 14 pee is Hable 


heey 


1971 . 


fo. be quashed, and the compensation for ' 
be assessed 


the lands. in question should ‘be 

en:the basis of their - market value on 

$i-11-1966/1-12-1966, -. the date - of. ‘the 
jotification (Annexure. B}, and paid. -to 

ihe petitioners.. =. 

13. -It-may be: recalled’ ‘that’ ‘thé 
Notifications. (Annexures, ‘EF’. and ‘G’) 
ander | ‘Sections’ 4.and 6 of. the Land Ac= 
quisition Act were issued in the first in- 
stance on 13-11-1959 and . 12-9-1962" reš- 
pectively, The Collector made his 
award +on 20-3-1963.. The Government 
fook possession of the acquired lands, 
and the lands, thereby. vested absolute- 
ly .in the Government free from all ` en- 
cumbrances- by . virtue of the provision 
in: Section -16 ‘of. the Land Acquisition 
. Act. : The petitioners filed a-writ peti- 


tion. C.. W. 851-D of 1962, aad it.was al~ - 


lowed by S. K. Kapur, J. on 7-11-1966 
{Annexure ‘D’) In view of the. decision. 
of the Supreme Court in AIR 41966. -SC 
1593 and the „Notifications -(Annexures 
"F and ‘G’).. under. Sections 4 and 6 of: 
the Act were expressly quashed. , -Con- 
sequently, the acquisition under the said. 
Notifications - and - -the -award -also -be~ 
game cancelled ' and: ceased to -subsist. 
The Government.-realised the same and 
issued .a fresh Notification (Annexure 
"B’) on 21-11-1966 under, Section .4 -of 
the Act. .It was published -in the Gaze- 
tte on December 1,- -1966. -The , argu- 
ment -on -behalf of, the. - petitioners” was 


that the issuance of the fresh Notifica- . 


` tion under Section 4 shows that the. Gov- 
ernment. -treated the „acquisition «under. 
the Notifications -of 1959_and -1962 (An 
nexures ‘F’ and G’) -aş cancelled and not 
subsisting, ,that- the issuance.-of- the -fresh 
Notification amounted to, an implied can- 
cellation . of “the ẹarlier_acquisitionņ,. and 
that,:in any case, it amounted to an 
abandonment. of the -.earlier.: acquisition 
by the Government and a commence- 
ment of -fyesh -acquisition proceedings. 
Sbri S. S.° Chadha, learned counsel for 
the respondents, contended . that there 
was no question .of ‘any implied cancel- 
lation or... abandonment of. the earlier 
acquisition -by . ‘reason of the issuance of 
the fresh Notification as the earlier: ac- 
quisition was already- ‘quashed by. the 
order. of. the High. Court in the- writ 
petition prior to’ 21-11-1966, the date of 
the fresh. Notification ` (Annexure -B). It 
fs true that the earlier acquisition had 
already -been quashed by the High. Court 

and there ‘could. therefore, be no ques- 
tion of any implied cancellation or ab- 
nandonment by. the Government ,: when 
they issued the- fresh Notification. ~ -But, 
the fact remains that -the earlier acqui- 
sition: was, quashed. by; the. High Court 
andit ceased: to- subsist- by: the date . on 
which- the. -fresh - Notification was issu- 
. ed, and the. -Government - .. commenced 
fresh acquisition proceedings by issuing 
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a-- fresh.. Notification . {Annexure B} 
under ‘Section -4 of- the -Act -on 21-11- 
1966/1-12-1966. , :- The. language used ao 
the said "Notification {Annexure B). also 
shows. that..it purported to be a fresh 
proceeding, under Section -4- of-the Act, ~ 
-. 14 7 On December ’: 21, 1966, the 
petitioners filed = objections “under ` Sec- 
tion 5A of the Act tothe fresh acquisi-~ 
tion: proceedings. At that stage. on Janu- 
ary ‘20;°-1967, the Government promul- 
gated the Land Acquisition’ -(Amend- 
ment and Validation) Ordinance Ne. -$ 
of 1967.. .. Section ‘5. of the Ordinance 
runs. as: follows:-—. eis Xt 


-... %5, Validation of certain - seaiatstiions 
‘=. (1) Notwithstanding’ any judgment 


decree or order.of any court’ to. the. con- 


"(ar no acquisition - of land made or 
purporting to have been made under the 


_principal Act before’. the commencement 


of--this Ordinance; and .no action -taken - 
or thing dòne- (including . ‘any: -order 
made,” ‘agreement entered. into, -or ` noti- 
fication” :published)’ in’ connection with 
such: acquisition’ shall “be. ‘deemed to be 
invalid ‘or: ever’*to have’ become. invalid 
merely .on the ground— > ~ 

(i) that one or more Collectors have 
performed the functions - of. ‘Collector 
under the ‘principal. Act in respect. of 
the land -covered by. the same Notifica- 
tion ‘under sub-section (1) of z 4. of mg 
principal Act, or. T 

Gi)-that one: or more Pen hive 
been made under sub-section (2) of Sec- 
tion 5-A of the. ‘principal Act, whether 
in respect’ of the entire land, or different 
parcels-- thereof, ' covered “by the -same 
notification” under ~- sub-section (1) of 
S. 4:of the principal Act; or ` 

(iii) that one or“ more declarations 
have’ been made under Section 6 of the 
principal“ -Act in: respect of different 
parcels of the land covered’ by the same 
notification under sub-section (1).of S. 4 
of the principal Act in pursuance of one . 
or“ more reports, ‘under’ S.. 5-A, thereof. 

_ (b) ‘any. acquisition ‘in .pursuance of 
ahy’ notification published under sub- 
section (1) of S. 4. of the principal Act 
before the commencement of this Ordin-~ 
ance may be made after such commence- 
ment and no such. acquisition ‘and no ac- 
tion taken or’ ‘thing done (including any 
order made, ’ agreément entered . into, or 
notification. published), whether before or 
after such ‘commencement, in connection 
with -such -acquisition ‘shall- be’ deemed 
to. be ‘invalid merely on the grounds re- 
ferred to in CL (a). orʻany of them. ` 

` 12) -Notwithstanding ` anything . con= 
tained. in’ CL.-(b) of sub-section. (1), no 
declaration’ ‘under. ‘Section 6 of -the prin- 
cipal Act in respect of ‘any land -which 
has. been notified .before: the commence 
ment of . this” Ordiances” under | sub-sec- 


r 
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tion ‘(1)-of S| 4 of the alae of 
shall’. bë made after the expiry of 
“years ‘from | “the” commencement of this 
i “On April: 12, 1967, ‘the Land Acquid 
ton (Amendment : and ‘Validation) “Act 
No. XDI of: 1967 was enacted and the 
Ordinance was. repealed.. ‘Section 4. of 
the Act runs as-followx—.- `i. 

coe A ae of“: certain aa 
tions. — (1) N any. judg- 
ment, decree or order of any « 7: court : ‘to 
the contrary—= cae 

~- (a) 50 acon. of. and oie ce 

Parone to have been- made under the 


principal.: Act before the commencement ~ 


of.-the..Land -< Acquisition ..(Amendment ` 
and: Validation) Ordinance; 1967 (1 of 
1967), and no action taken or thing done 
(Gncluding ‘any order- made, agreement '` 
entered: into, or A published) 
in ‘connection with. such -acguisition ‘shall 
be deemed to be invalid-or ever to -have. 
become- invalid. merely on: the ground— 


.. G) that.one or more -Collectors have 
performed i óf Collector 


. notifica- 
tion under sub-section (1) of 5. 4 of the 
principal | Aet : ; 

Gi) that. one - ‘or. more ` Enoe Tae 
een ‘made under. sub-s (2) of ‘of S. 5-A of 
the:principal -Act:. whether in respect- of 
the „entire land, : or’: different. parcels 
thereof, covered by the same notifica- 
tion ae sub-section. (1). of S. 4 of the - 

Ga that öne or. more’ declarations 
have been. made under. Section 6 of the 
principal. Act in Tespect - . of: different 
parcels of ,the "land covered by ‘the. ae 
notification . under sub-section, (1).. 

5. 4 of the principal Act ~~ 

`(b) any, acquisition in pursuance of 
any notification published under. sub- 
section 2 of S. ‘4 of ‘the ‘principal Act 
before the ` commencement, of the Land 
Acquisition (Amendment. and Validation) 
Ordinance 1967°(1 of 1967), may be made 
after- such ‘commencement ‘and no: such 
acquisition and no. action’ taken. ‘or thing 
done (including * any, ‘order’. made,’ agree“ 
‘ment ` entered to, or’ notification 
published), whether before or after ‘Such 


4 cornmencement, in ‘connection with such 


acquisition shall be deemied to be. invalid 
merely. on the groimds ‘Tefeized. to in 
CL (a) or any of, them: , i ee 
j Notwithstanding anything. con- 
‘tained in. Cl. (b) of ‘sub-section. (1), : no 
déclaration under Section 6 of the prin- 
cipal” Act. in’ respect of any land which 
has been notified before the | commence- 
ment of ‘the Land’ Acquisition (Amend- 
ment and ` Validation) ‘Ordinance “1967 
(1 -of 1967), ‘mder ‘sub-s. (1) of S. 4 of 
‘the’ “principal: Act; shall ` -be made after 
the expiry. of' two years “from the ‘com- 
mencement “of the said- Ordinance. *' 


September- 


- A Li 
(3) Where ‘acquisition of’ any: parti- 
land covered by a notification 
under: sub-section- (1): of S-:-4 of: the 
principal Act; published before. thè com- 
mencement of'' thë- Land Acquisition 
(Amendment and 'Validatiön) ` Ordinance, 
1967 (1 of P is -or has: been ‘made 
in‘ pursuance of -any -declaration:: under 
Section. 6 of the principal Act, ‘whether. 
made before ‘or after such commence- 
iment,’ and ‘such ` ’ declaration is‘ or has 
been: made after the expiry of three 
years’ from’ the. date “of publication of 
such: notification. there shall - be paid . 
simple interest, caléulated at the -rate of 
six per céntum per ‘annum on the market 
value of such land; as determined ‘under 
Section 23. of the: princtpal Act, -ftom the 
date of`` expity of ‘the’ said period of 
three’ ‘years’ to the date of tender’ of 
Postnr of’ compensation. awarded by 
the Collector for ‘the acquisition: of ‘such 


Provided that np such interest stiall 
be payable- for- any ‘period during’ which © 
the’ proceedings ‘for the acquisition of 


‘any land’ were held: upon- account: of 


stay ‘Ox injunction. by order of a` court, 

“Provided . further that nothing in: 
ihis sub-section shall apply to the acqui- 
sition of ` any land where the ‘amount -of 


The : effect of the ` airea 

sions was: that ~^- the’ notifications- ee 
nexures F” and “G, the award, and the 
acquisition -of the lands ir question ‘under 
the’ said. notifications and award, as well 
as the vesting of the lands in’ the Gov- 
ernment were to be-deemed: to have’ al- 
ways been valid. - In other words, -the 
acquisition ‘by the said notifications’ and 
award, as well: as the’ vesting of. the 
lands: in- the . Government, -were ‘to be 
regarded 'as revived and’ subsisting from 
the’ dates on which the notifications‘ and 
award: were issued and made and ae 
vesting ‘took: Place. ‘ “us 

15. | » Yet, as stated in’ jarapah 
òf the affidavit of Shri R. C. Sood, ated 
January: 16, -1970, the concerned‘ Collec- 
tor isstied a‘ notice on June 6, 1967 fixing 
June’ 8, 1967, as the date for the. peti- 
tioners: to“ produce evidence in ‘support 
of tbe- objectiénis: filed: by -them ` on 
December: 21, 1966. --It-is pated. by the 
learned counsel for” the petitidners that 
the petitioners appeared. before ` the Col- 
lēctor ‘on June 8, 1967, and filed’ neces- 
sary” documents: and: made. ‘their submis- 
sions in support: of their objections. ‘On 
28, 1967, the - Government 
issued a: notification’ -(Annexure-' ‘A'J 
under Sections’ 6 ‘and: -7«of-the. Act. If 
was published. in' the Gazette on ‘October 
19, 1967:° The-issuance Of ‘the said noti- 


fication. ‘shows that the Government re- 


jected the gniechons: of:-the petitioners 


1971 ` 
and declared that. the lands in. question 
were needed for thé. public purpose. of 
planned development: of Delhi. The Noti- 
fication also. contained.a direction under 
S. 7 of the Act to. the Collector. of Delhi 
to. take. order ‘for the | acquisition, ot the 
lands ‘in question. ; . : 
.-16. ` The. learned omal “for, ‘tha 


itioners contended that: the provisions 
of the Ordinance and, - the. Act did not 





oa 9 af the Ordinance and See. Act 
the" "Amending. . Act purport to Dope 
certain acquisitions | mentioned in , the 
said sections,— 

> “notwithstanding -. ae Judgment, 
‘decree or. order of any’. ‘court. ‘to’ the. con- 








sist, and; therefore, the. Gdvernment, car- 
art . be said ‘to’ have treated the earlier 


fresh” notification under: Section 4 
shows only’ that’ the Government pur- 
rted to commence fresh acquisition 
by the ‘said notification. ‘The 
earlier notifications, * award and - acquisi~ 


- earlier notifications (An~ 
nexures F'. & ee and: 1962, the 
jaward: and the * acquisition thereunder 
were revived, and the: fresh -notification 
(Annexure B): dated: 21-11-1966/1-12-1966 


also in force..- i, ; 

-: 18 . The next | contention of “the 
learned’ counsel -for. the petitioners: ;was 
that even in ‘that -situation .J.e:-.even ‘if. 
the notifications (Annexures F & G) of: 
1959 and 1962, -the award: and the. acquis 


th: gerd Ai e at bt 


issued under ` Section 4 e the. Act was. 


a 
oo ees: 
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sition thereunder were revived. by the 


Ordinance: and: the -Améendment Act,- “the 


said earlier notifications, .award, 
acquisition . thereunder. | have to be. re 
garded: to have | been. cancelled | or: with- 
drawn or abandoned by the. respond- 
ents by reason.of their. conduct in ‘con= 
tinuing: the fresh acquisition proceedings 
by considering. the objections, of ‘the peti- 
tioners and issuing the notification (An- 
nexure A).:under Sections 6 and..7. of the 
Act ‘subsequent to the- promulgation: of 
the “Ordinance and the- passing of the 
Amendment! Act. «In other words. the 
argument was that. the actions - of- the 
respondents: subsequent to the. promulga- 
tion of the Ordinance and the. passing of 
the Act show that. they. cancelled or 
withdrew. or: abandoned. -the’ earlier. 
acquisition, arid decided:to proceed with 
the fresh acquisition “proceedings com- 
menced .by: the issuance. of- the notifica- 
on 21- 1-1966/ 1-12- 


the question as to whether the Govern- 
ment had‘the power to so cancel, with- 
draw ‘or abandon the ealier acquisition 
even after. the-lands -had vested. in the 
Government... Section:48. of - the. Land 
Acquisition -Act empowers the’ Gover 
ment,:“to withdraw. from the ap Vae 
n 
aan Since the possession had 


ied thet Sicha 4a Ge ie Lea Ae 
E a ee ae ee 
sent :case; and stated do not 
rely on the-said Section. as 
ever, sought. to rely -on Section 21 of 
the General Clauses Act: runs as 


- no, Where, “by any Ceritral ‘Act or 
aa, a.. power. issue notifica- 
tions, :orders, rules,- or pp Js. cona 
ferred. -then that power includes.a power 
exercisable In the like manner and sub- 
ject. to ‘the like sanction and conditions 


(if. any), to add to, amend, vary or res- 


d ` any notifications, orders, rules (OF 


we bye-laws sò issued” 


The section merely provides, inter: alls, 
that a power ‘to issue’ notifications in: 
cludes ‘a- power to rescind the notifica- 
tions so issued. But, in the- presen? 
case, it was not merely -a question of 
rescinding. the ‘earlier Notifications (An-. 
nexures F & G).of 1959 and 1962. The. 
matter:had proceeded further. -an award 
Was- made, . and, the - Government took 
possession of the lands in. question, with 
the result that. the lands vested absolu~ 
tely in the- Government free from all. 
encumbrances. As. pointed. out-by the 
Supreme Court in the Fruit & Vegetable. 
Merchants: Union. v. The Delhi ORR 
ment. Trust, ATR. 1957 SC 344, 353—s - 


— 
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-. 7 “iy. the cases contemplated- by Sec- 
Hons 16: and “17 - ‘of the Land Acquisition 
* Act, thé propefty: acquired becomes the 
property of the Government without any 
conditions ‘or. limitations’ either as to title 
oY - possession,” = 

In- other words, wlien the Collector took 
possession `of the lands in-question. they 
vested ‘absolutely ` - in” the Government 
free from all ehcumbranices, and. the 
Government’ became -a ‘complete. ‘owner 
of the lands “in' question “Section 21 of 
the General ‘Clauses. ‘Act refers’ only `to 
a- power to issue’ a notification: etc. -and 
to rescind 
toa power “to. divest- property ` ‘which 
mae ‘in the Government. 25 


Iit was observed by Wanchoo. J:'(as` his 
Lordship then was) at p. 1602 as follows: 
2 “Then reliance is placed: on’-Séction 
48: which “provides for withdrawal: from 
acquisition The: argument is that Sec- 
tion 48 is the only provision In the Act 
which — deals ` with -withdrawal from ac- 
quisition and that is the . only. way in 
which .Government can withdraw from 
the acquisition ‘and. “unless action’ ’{fs 
taken under Section 48(1)" the notifica- 
tion under” Section- Aay would: remain 
ee for ever: It-is urged ‘that 
e only way in which ‘the. notification 
a ‘Section. 4(1) can come to an end 
Is..by withdrawal under Section 48(1) 
We are not impressed by. this argument. 
Tn ‘the first. place. -under ‘Section. 2k ‘of 
the General’: Clauses Act (No. 10o 
1897),:the power to issue:a notification 
includes the power to sere it . There- 
fore, it is always open to ‘Government 
fo- rescind ‘a notification’ under Section 
4° or’. under 
under Section -48(1) is not the only way 
In which a notification under Section 4 
or Section: 6. can- “be brought | to an ead 


The ‘argument " that- S- 4804). is: ‘the “only 
method .in which -the Governnient can 
withdraw from. the . acquisition . has. 
therefore, no force because: the’ Govern« 
ment can always cancel the notifications 
under Section 4 and. 6 -by virtue of- its 
power under Section 21 of the General 
Clauses Act and this power can be ex- 
ercised before the ..Government. directs 
tele ‘Collector to: take action. -under Sec: 
on T- iea en EOE 


We Ghar therefore. cement the. peat 
ment that without an order ‘under Secé. 
tion 48(1) -the. notification -under Section 
4°must ‘remain. outstanding, It can “be 
cancelled at any time „by Government 
under Section. 21 of. the ‘General. Clauses 
Act and what Section '. 48(1) shows is 
that once Government: has. taken posses- 
sion it cannot: W baraw from : ‘the : aca 
quisition.” . `. 

It has, however, io be moud hak She 
case in which the above. observations. 


t sas ean 


the same, :but ddes not refer . 


' In AIR 1966°SC: 1593 (supra) 


obtained: delivery 


Section 6, and ` withdrawal 


Union: of India: (Tatachari JJ ALR. 
were made was. not: one. in -which pos- 
session had been ‘takén and ‘the ee 
ty` vested in the Government: p - 
91° Shri Chadha - referred to 
unreported decision” of the’ High. Cours 


of Pepsu in Dr Sham Lal vè ‘Patiala and 
East Punjab States Unión. a ‘short -note 


_of which as published in AIR 1955. NUC 


(Pepsu) 1873: as : under: =. 

+1 4d) Land: ' Acquisition": Ree (1894), 
Section 48(1) —- Land vesting in. Govern- 
ment —. Government, at. can withdraw. 
from _ ‘acquisition. > <- 

Where the’ land ‘once vests. n- -the 
Goverñment: - ‘whether . the possession - 
taken ` in” the- ‘normal. course - under. Sec- 
tion“ 16 or in cases: of urgency: under 
Sectiòn 17. the Government “cannot 
divest- itself of it by withdrawing from 
the acquisition -which is already complete. 
except for payment ~ -Of the Compensar 
tion. (Para 9)” ee bit 
The ‘learned counsel. ‘also refervéd -to the 
décisions ‘in ‘Seshagiri Rao: v- Special 
Land Acquisition .and Rehabilitation 
Officer’ ATR 19657 Mys 222- at p .223 and 
M/s. Jétmull’. Bhojraf v. The State- `of 
Bihar. AIR 1967 Pat 287 at p. 204, “In 
the., former case,_it was observed by a 
Division : ` Bench © (A. R- Somnath Iyer 
and G. K.'Govinda Bhat, JJ.) that:—*"~, 

“Once the Land Acquisition Officer 
of possession,. of ‘the 
property under. the. Act as. he did in . this 
cease,-it.was.after that stage not permis- 


ft -ira 


sible for- the Government-even to with-. 


draw, from the. acquisition, as can ba 
seen “from. the provisions of Section 48 
of the Act. The power of -the Govern~ 
ment once: there was taking -of posses- 
siom under. the provisions of. the Act. te 
withdraw . from . the: acquisition and to 
enforce -the conditions of. the grant came 
to an end and it became incumbent on 
the Land Acquisition Officer to complete 
the - “acquisition. . according to the provi- 
sions of: the Act”, - 

In, the latter case “also. a ‘Division Bench’ 
(R. L. -Narasimham... C- J. -and- Kamla’ 
Sahai, J.) observed.. as. under:—. =.. 
r e "So ‘far as: the: -application - of - Sec- 
tion 48(1) is:concerned, . it seems clear: - 
that the Government: loses its right te 
withdraw from ‘acquisition only: from the 
date when the -Collector takes posses« 
sion . under: Section 16 or. Section -17 off 
the- Act so that title vests free from all 
encumbrances: in the Government.” . ~ 
But. the said. ‘decisions did not- deal with. 
the’ provision in Section 21 of the Gene- 
ral Clauses Act. ‘-However.-in view of 
the language used in.:Section 21 of the 
General Clauses Act. it cannot be said 
that the said “Section ‘applies to a case 
where the acquisition. proceedings ipro- 
ceeded -beyond the ‘stage ‘of the’ publica- 
tion of: the notifications under Sections 
4, 6 and’.7 “of. the. Act, the Government 
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took possession of the land, and the © 
same v in the Government tree 
from all encumbrances. 

22. The learned counsel- for the 
the petitioners, however, contended: that 
on the facts of the present case the res- 
pondents by their actions and conduct 
prior and subsequent to the promulga- 
tion of the Ordinance and the enactment 
of the Amendment Act, were estopped 
from contending that they -had not can- 
celled, withdrew or abandoned the ear- 
lier acquisition, and that they had no 
power to do so. Reliance was placed 
on the decision of the Supreme Court 
in M/s. Vijay Cotton and Oil Mills Ltd. 
“y. State of Gujarat, (1969) 2 SCR 60. 
In that case, the Government of Kutch 
took possession of certain land belong- 


ing to Vijay Cotton & Oil Mills Ltd. in’ 


1949 under an arrangement whereby the 
Government was to give to the Mills in 

exchange other suitable lands of equal 
: The Government constructed 
some buildings on the land, and sub- 
sequently decided to acquire the land 
compulsorily. Without issuing a notifi- 
cation under Section 4 of the Land 
Acquisition Act, the Government issued 
a notification under Section 6 (1) of the 
Act on February 1, 1955, declaring that 
the land was needed for public purposes 
and stating that possession of the land 
had already been taken. The Collector 
made an award on April 22, 1957. The 
Mills objected to the amount. of com- 
pensation awarded by the Collector, and 
the Collector made a reference to the 
Court under Section 18 of the Act. At 
the hearing of the reference, the Gov- 
ernment conceded before the District 
Judge that the Mills were entitled to 
the market value of the land as on Feb- 
ruary I, 1955, 
awarded compensation accordingly. The 
Government filed an appeal in the High 
Court and contended that in the absence 
of a notification under Section 4(1) of 
the Act, no compensation could be 
awarded to the Mills. The High Court 
accepted the contention and allowed the 
appeal. Thereupon, the Mills preferred 


an appeal to the Supreme Court. The ` 


Supreme Court. in allowing the appeal, 
observed as follows.— 


"The Government having construct- 

ed buildings on the land was not in a 
tion to restore it and had no -option 

ut to acquire it compulsorily.............. j 
On finding that there was no separate 
notification under Section 4(1) the Gov- 
emment had a choice between two 
courses of conduct. Jf could say thaf 
the absence of such a notification the 
acquisition owas. invalid and that no 
compensation would be awarded under 
Section 23. If it did so it would be 
compelled to start fresh acquisition pro- 
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sumed that 


and the District Judge 
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ceedings and pay a larger sum by way 
of compensation. The other course was 
to treat the notification of February 1, 
1955, as a composite one under Sections 
4(1) and 6(1) with the consent of the 
appellant and to say that the .market 
value of the land on That day could be 
awarded by way of compensation. The 
Government elected to choose the latter 
course. At the hearing of the refer- 
ence, it conceded that the appellant was 
entitled to the market value of the land 
on February 1, 1955. The appellant 
egreed to accept compensation on that 
footing. Having regard to the consent 
of both parties, it could properly be as- 
the procedure of Section 5A 
had been waived by the appellant and 
that the notification of February 1, 
1955 could be treated as a composite 
one under Sections 4(1) and 6(1). The 
District Judge could therefore lawfully 
award the market value of the land on 
that day. Relying on the concession 
made by the Government, the appel- 
lant acted to its detriment. It did not 
challenge the acquisition and took no 
steps to recover the land. The result is 
that the Government has been in adverse 
possession of the land for more than, 12 
years since 1949 and has gained an ad- 
vantage which it could not otherwise 
obtain. In these circumstances the Gov- 
ernment cannot be permitted to resile 
from the election which it deliberately 
made and to say that the appellant is 
not entitled to the market value of the 
land on’ February 1, 1955. A party 
litigant cannot be permitted to take up 
inconsistent positions in Court to- the 


. detriment of aa opponents ‘(See Rama 


Charan Chakrabarty v. Nimal: Mondal, 
15 CLJ 58, Bigelow on Estoppel, 6th 
Ed. page 783). He cannot approbate or 
reprobate (see Halsbury’s Laws of 
England, 3rd, Ed., Vol. 15 Art. 340). The 


‘concession cannot now be retracted. The 


High Court should have disposed of the 
appeal before it on the footing’ that the 
appellant is entitled to the market 
value of the land on February 1, 1955.” 


23. The learned counsel relied 
also upon the decision of the Supreme 
Court in Union of India v. Anglo Afghan 
Agencies. AIR 1968 SC 718. In that 
xtile Commissioner publish- 


tion Scheme providing Incentive to ex- 
porters of woollen goods. It contained 
a representation that import licences up- 
to the value of the goods exported will 
be issued. The Anglo Afgan Agencies 
acted upon the said representation and 
exported goods of the F. O. B. value. of 
about Rupees five lakhs. Subsequently, 
however, import certificate was grant- 
ed to them for Rs. 1,99,459 only. The 
Agencies thereupon filed a writ petition 
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er order directing the issue of a licence 
permitting the import of. ae of the 
value of about three lakhs. The High 
Court allowed the writ petition. On 
appeal- by the Union of India, the 
Supreme Court, while. dismissing the 
appeal, observed as follows:— 


“We are of the view that even if 
the Scheme is executive in character. 
the respondents who were aggrieved be« 
cause. of the failure to carry out the 
terms of the scheme were entitled to 
seek resort to the Court and claim that 
the obligation imposed upon the Textile 
Commissioner by. the Scheme be ordered 
to be carried ou 


‘We. hold that the claim of the res« 
-‘pondents is appropriately founded upon 
the equity which arises in their favour 
as a result of the representation made 
on behalf’ of the Union of India in the 
Export Promotion Scheme, and the action 
taken by the respondents acting upon 
that representation under the belief that 
the Government: would carry: out the re- 
presentation made by it. On. the facts 
‘proved in this case, no ground has been 
suggested before the Court for exempt- 
ing the Government from the enquiry. 
arising out of the acts done.by the ex- 
porters to their prejudice relying upon 
the. representation.” 

. “Even though the case does not Tall 
within ‘the terms of Section 115 of the 
Evidence Act. it is still open to a party 
who has acted on a representation made 
by the Government to claim that the 
Government shall be bound to carry out 
the promisé made by it, even though the 
promise is. not recorded in the form of 
a formal contract’ as required by the 
Constitution.” 


“Under our y ghisariidence the Goy 
ernment is not exempt from liability to 
carry out the representation made by it 
as to its future conduct and it cannot 
on -some undefined and undisclosed 
ground of necessity or expediency fail 
to carry out the promise solemnly made 
by it,-nor claim to be the judge of its 
own obligation to the citizen on an ex 
parte appraisement of the circumstances 
fn which the obligation has arisen.” 

The learned counsel also referred to the 
decision of the Supreme ‘Court in Seth 
Sat Narain v.. Union of India, C. po No, 
646 of 1964 (SC). pronounced on Septerv~ 
ber 27. 1967. In that decision, the 


Supreme Court considered the principle. 


of promissory estoppel. and observed 
that the principle will apply only if 
there is either a promise or an assu- 
rance- terda] to be acted upon and only 
when the same was in fact acted upon. 


24. Relying on the above obser~ 
vations of the Supreme Court, the learn< 


‘enactment. 


-that the 


1967. and the 


ALE 


ed counsel for the petitioners contend- 
ed that the actions and conduct of tha 
respondents prior and subsequent -to tha 
promulgation of the Ordinance and the 
of the Amendment Act 
amount to a representation or promise or 
assurance that they will treat the earlier 
acquisition as abandoned and will pro- 
ceed with the new acquisition proceed- 
ings, that the petitioners herein acted 
upon the same to their detriment, and 
that the sistas et are. therefore 

estopped from contending that- they had 
not abandoned or had no power to 
abandon the earlier ‘acquisition or that 
they will not continue the new acqulsi- 
tion proceedings. It is clear from tha 
decisions mentioned above that the prin~ 
ciple of estoppel would be attracted only. 
if there was a representation, promisa 
or assurance on the part of the respond- 
ents, and the petitioners: herein had 
acted upon the same to their detriment, 
The earlier acquisition ceased to be valid 
by reason of the order of the High 
Court in the writ petition. Before the 
Ordinance was :promulgated and the 
Amendment Act - was enacted, the res 
pondents issued a fresh notification on 


‘November 21, 1966, ‘under Section 4 of 


the Land. Acquisition Act. It was 
published in the Gazette on December t, 
1966. This was clearly a representation 
respondents propose to con 
mence fresh acquisition proceedings. In 
the meantime, on November 29, 1966 tha 
reference before the learned District 
Judge was dismissed as withdrawn. The 
petitioners filed objections on December 
21, 1966, to the new acquisition proceed- 
ings. It was at that stage that the Ordi- 
nance was promulgated on January 20, 
Amendment: Act was 
enacted on April 12, 1967: The con- 
sequence was that. the ` earlier acquisi« - 
ton became” valid retrospectively. 


At that stage, two courses were open 
to the respondents. One was to proceed 
with the fresh acquisition proceedings, 


-and if they did so, they would be Ifable 


to pay compensation to the petitioners 


‘on the basis of the market value as on 


November 21, 1966. The other course 
was to cancel or withdraw or abandon 
the fresh acquisition proceedings in view 
of the revival of the earlier acquisition. 
The respondents chose the former coursa 
and issued a notice to the petitioners on 
June 6, 1967, fixing June 8, 1967, as the 
date for hearing the objections. filed by 
the petitioners. This again was a re~ 
presentation that the respondents would 
not rely upon the earlier acquisition, 
but would proceed with the fresh acqul< 
sition proceedings. . The petitioners apa 


peared before the -Land Acquisition 
Authority on June 8, 1967. Then, on 
September 28, ° 7, the respondents 
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` {issued a notification under Sections 6 and 
" 7 of the Land Acquisition Act. This was 
one more representation by respondents 
that they would not rely upon the 
earlier acquisition, but would continue 
the fresh acquisition. proceedings. The 
issuance of a fresh notification under 
Section 4, the enquiry into the objec- 
tions filed by the petitioners, and the 
issuance of the notifications under Sec« 
tions 6 and 7, clearly amounts to re« 
presentation by the: 
they abandoned the earlier acquisition, 
and a promise or an assurance that they 
would proceed with the fresh’ acquisition 
proceedings, notwithstanding the revival 
of the earlier acquisition. The question 
then is as to whether the petitioners 
acted upon the said representation; pros 
mise or assurance. 

The learned counsel for the peti 


' Goners submitted that in view of the’ 


said representation, promise or. assu- 
rance, the petitioners (1) did not file an 
application for the revival of the refer- 
ence under Section 18; (2) did not chal- 
lenge the validity of the Ordinance and 
the Act; and (3) did not challenge the 
validity of the earlier acquisition pro- 
ceedings on grounds which were raised 
in the writ petition No 851-D of 1962. 
but not considered and decided by S. K, 


Kapur, J. in his order in the writ peti- 


tion. This submission of the learned 
counsel is, in my opinion, well founded: 
It is true that the petitioners withdrew 
the reference on November 29, 1966, be~ 
fore the 
published in the Gazette on December 
a, 1966, and, therefore, the: petitioners 


cannot be said to heve withdrawn the: 


rigen in view of the fresh notifica- 
on 
promulgation of the Ordinance and the 
enactment of the Amendment Act on 


January 20, 1967. and April 12, 1967, 
respectively, the petitioners could move’ 


the District Court for restoration of the 


reference in. view of the revival of. the: 


earlier acquisition. However, on June 
6, 1967, the Land Acquisition Authority 


issued a notice fixing June 8. 1967.. as: 


the date for the hearing of the obiec- 
tions. The objections were heard on 


June 8, 1967, ' and a notification’ under’ 


Sections 6. and 7 was issued on Septem- 
ber 28, 1967. and 
Gazette on October: 19, ‘1967. 


Apparently.. in view of the said 
notice, enquiry and notification, the peti-' 


tinoners did not file the application be- 
fore the District Court for réstoration of 


the reference. Thus, by reason of the | 


actions of the respondents, the pet- 
toners did not file any ‘application be- 
fore the District Court.for about one 
year since the date on which the refer- 
ence was -dismissed as withdrawn. It 


respondents ` thaf 


notification ‘under Sec. 4 was’. 


under Section 4. But, after the: 


published. in the 
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is thus obvious that the petitioners acted 
upon the representation, promise or as- - 
surance of the respondents, and lost a 
valuable right which they had under 
Section 18 of the Land Acquisition Act. 
Again, in view of the aforesaid actions 
of the respondents, the petitioners did 
not challenge the validity of the Ordin- 
ance or the Amendment Act or their 
applicability to the earlier -acquisition. 
Further, a.perusal of the writ petition 
No. 851-D of 1962 (Annexures E-1 to 
E-3) and the order of S. K. Kapur, J. 
(Annexure D) shows that the petitioners 
put forward certain grounds in their 
writ petition for challenging the vali- 
dity of the earlier atquisition proceed- 
ings, but they were left unconsidered 
and undecided in the view taken by the 
learned Judge on the basis of the deci- 
sion of the Supreme Court in AIR 1966 
SC 1588 Car According to the aver- 
ment of R. Sood in his supplemental 
affidavit, a 13-2-1970, the petitioners 
would have applied for the hearing of 
the writ petition No. 851-D of 1962 on 
the grounds originally taken or ould 
have filed a fresh writ petition on the 
paid grounds . challenging the earlier 
notifications of 1859 and 1962 and the 
acquisition’ thereunder, but for the pro- 
ceedings under Section 5-A and the 
issuance of the fresh notification under 
Section :'6 in spite of the Ordinance and 
the Amendment Act. ` These facts show 
that the petitioners acted upon the re- 
presentation, promise or assurance of the 
respondents to their detriment. It is 
true that after the respondents issued a 
notification (Annexure C} on March 24, 
1968, cancelling the . fresh notification 


under Sections 4, 6 and 7, the petitioners - 


filed .an. application (Annexure A-1) on 
July 9, 1968, in the Court of the District 
Judge praying for the restoration of the 
reference. But, more than a year had 
elapsed by that time, and the delay 
would naturally be a ground against the 
granting of the prayer for: the restora- 
tion of the. reference. In fact, the res- 
pondents: opposed the said application by 
filing a counter-affidavit ` (Annexure B-~-1), 
though it is not cléar from the record 
as to what happened ‘to that application 
filed by the petitioners. However, the 
fact remains that the petitioners suffer- 
ed a detriment by reason of their acting 
upon the representation, promise or as- 
surance -of the respondents. In the cir- 
cumstances, it has to be held that the 
respondents are estopped from eontend- 
ing or pleading that they had not aban- 
doned . - the -earlier acquisition or: that 
they had no power to do- so, or that 
they were not bound to continue the 
fresh acquisition’ proceedings. - 


. 25. = This leads us ‘to. the Gites 
as to whether the cancellation of the 


< 
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tresh notifications (Annexures B & AJ 
under Sections 4, 6 and 7 of the Land 
Acquisition Act by the notification (An- 
nexure C), dated March 24, 1968, was 
valid. The learned counsel for the peti- 
tioners contended that the said cancella~ 
tion was violative of the fundamental 
right of the petitioners under Art. 14 of 
the Constitution inasmuch. as theirs was 
the sole instance where fresh notifica- 
tions have been cancelled, and in the 
case of several other persons who were 
similarly situated as the petitioners, the 
fresh notifications issued subsequently 
under Sections 4, 6 and 7 have not been 
cancelled, and in fact awards were made 
and compensation ‘was paid in some of 
them on the basis of the said fresh noti- 
fications under Section 4. For the pur- 
poses of this contention it is sufficient 
to refer to the allegations in writ peti- 
tion No. 792 of 1968 and the various 
affidavits filed by both the parties there- 
in, as they are similar to the allegations 
in the writ petition No. 13 of the 1969 
and the affidavits filed therein. The 
petitioner alleged in ground No. (7) in 
writ petifion No. 792 of 1968 that the 
ease of the petitioners was the solitary 
instance where the respondents had 
cancelled the fresh notifications, and 
that in all other cases where fresh noti- 
fications were issued under Sections 4 
and 6 consequent upon the decision of 
the Supreme Court in AIR 1966 SC 1588 
(Supra). or judgment of this High Court, 
the said notifications were not cancelled, 
and in fact the Land Acquisition Collec- 
tor made awards determining the com- 
pensation in some of those cases on the 
basis of market rates prevalent on or 
about the dates of the fresh notifications 
under Section 4, and the said compensa- 
tion was also paid. In the counter-affi- 
davit of Shri D. P. Bahuguna, it was 
stated that the submissions made in 
ground No. (7) were denied, that the 
petitioners had not given any particulars 
about the other cases mentioned therein, 
and that the direction was wholly mis 
conceived and was very vague. In 
answer thereto, it was stated in the re- 
joinder-affidavit of Shri R. C. Sood thaf 
the facts were within the specific know- 
ledge: of the respondents and the res~ 
pondents should disclose the same. How- 
ever. in paragraph 13 of the additional 
affidavit of Shri R. C. Sood, dated July 
22, 1969. three instances were mentioned. 
They were— 

(1) Notification No. 7 (80) 62 L & H, 
dated 4-11-1966 relating to village 
Chaukri Mubarakabad for 68 bighas and 
15 biswas of land. 

(2) Notification No. 4 (14) 62 L & H, 
dated 29-10-1966, relating to Village 
Wazirpur for 32 bighas and 2 biswas of 
land, an 
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(3) Notification No. 7 (80) 62 L & H, 
dated 9-12-1966, relating to 
Chaukri Mubarakpur for 99 bighas and 
8 biswas of land. i 


Regarding the sald iames Shri 
IL K. Suri stated in his additional 
counter-affidavit, dated December 6 
1968, as follows:— 


“That in reply to para 13, it is stated 
that some acquisition notifications were 
quashed by this Hon'ble Court following 
the decision of the Supreme Court in 
AIR 1966 SC 1593 Vishnu Prasad v. The 
State of Madhya Pradesh. These areas 
of land were therefore re-notified under 
Sections 4 and 6 afresh in consequence 
of which fresh awards were made by 
the Collector and possession taken for 
the execution of various schemes for the 
Planned Development of Delhi. The 
Land Acquisition (Amendment and Vali- - 
dation) Act, 1967, came into force. The 
annulment of these acquisition proceed- 
ings would have further delayed the 
taking over of the Jands, which were 
urgently required. These facts, how- 
ever, are of no avail to the petitioners 
in the present case as far as the acquisi~ 
tion proceedings taken in respect of their 
land are in accordance with the law.” 


It has to be noted that the respond-~ 
ents admitted the three instances men~ 
tioned by the petitioners. and the reason 
given by them that annulment of the 
acquisition proceedings would have fur- 
ther delayed the taking over of the 
lands. ‘would apply with equal force to 
the case. of the petitioner also. Replying 
to the above averments of Shri L K. 
Suri, Shri R. C. Sood stated in his aff- 
davit. dated January 16, 1970, that athe 
admission contained in the averments of 
Shri I. K. Suri was proof of the inten~ 
tion of the Government to treat the peti- 
tioners on a different basis, that it was 
an act of discrimination, and that there 
were a number of other similar fresh 
notifications under Sections 4 and 6 but 
the petitioners could not secure informa- 
tion or particulars of the said notifica- 
tions. Further, in the application, C. M. 
No. 290-W of 1970. filed by the peti- 
tioners herein and in the supplemental 
affidavit of Shri R. C. Sood filed with the 
said application, some more particulars 
were furnished about the three instances 
already mentioned by the petitioners, 
and two more instances were also men- 
tioned. The particulars regarding the 
five instances as given in the said sup- 
plemental affidavit may be summarized 
as under:— 

(1) A notification No. F. 1500 359~ 
LSG, under section was originally issued 
on 13-11-1959 in respect of 34070 acres 
în village .Chaukri Mubarakabad and 
several other villages. Out of the said 


village - 
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84070 acres, 


“sequently, Notification No. F.(8)/62 L & 
H, dated 26-12-1962, was issued under 
Section 6. On or about 28-3-1964, an 
award .No. 1686 was announced. The 
Government took possession under Sec- 
tion 16 on i1-5-1964. A civil writ No. 
296-D/64 was filed in the High Court at 
Delhi challenging the proceedings cover- 
ed by the aforesaid award No. 1686, the 
said writ petition was allowed on 23-11- 
1966 and.the impugned notification was 
quashed to the . extent it covered the 
lands of the petitioners in that writ 
petition. s: 

Subsequent to the said decision;:a 
fresh notification No. F. 7(80)62 L & H, 
dated 9-12-1966, was issued under Sec- 
tion 4 for an area of 99 bighas and 8 
biswas. No objections under Sec. 5-A 
were filed, and a report was made to 
Delhi Administration accordingly. On 
1-5-1967, a notification No. F. 7(80)/62 
L & H was issued under S. 6. On 27-11- 
1967. an award, No. 2046, was given, and 
possession was taken under Section 16 
on 5-10-1968. The owners have been 
paid compensation on the basis of the 
market rate as on the date of the fresh 
notification under Section 4, viz. 9-12- 
1966. A true copy of the Award No. 2046 
has been filed as Annexure A/1. 


(2) Out of the 34070 acres covered - 


by the original notification under Sec- 
tion 4, dated 13-11-1959, proceedings 
were taken in respect of 66 bighas and 
12 biswas of land situate in Chaukri 
Mubarakabad. Ultimately, after the 
issue of the notification under Section 6 
and other proceedings, award No. 1686 
was given on 28-3-1964, and possession 
of the land was taken on 1-5-1964. Then 
C. W. Nos. 116 of 1967 to 119 of 1967 
were filed by three interested persons 
respectively challenging the validity of 
the above proceedings covered by the 


award No. 1686, C. W. 119 of 1967 was 


dismissed as withdrawn on 8-5-1967. In 
the meantime, a fresh notification No. 
F. 7(80)/62 L & H. dated 4-11-1966, under 
Section 4 was issued. It was subsequent- 
ly found that this notification actually 
covered 68 
Khasra No. 1104/1 was wrongly included 
instead of Khasra No. 140/1. Conse 
quently, another notification under Sec« 
tion 4 was issued in respect of Khasra 
No. 140/1 measuring 2 bighas and 3 
biswas, and later a separate award was 
made in respect of the said Khasra No, 
140/1. In respect of the land measur- 
ing 66 bighas and 12 biswas, proceedings 
under Section 5-A were taken, but since 
no objections were received, a final dec« 
laration was made under Section 6 re- 
garding the area of. 66. bighas 12 biswas 
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by Notification No. F. 7(80)/62 L & H, 
dated 2-2-1967. An award No. 2022 was 
made in respect of the said 66 bighas 
12 biswas on 29-9-1967.. Possession was 
taken on 29-9-1967 under Section 16. A 
copy of the award No. 2022 has been 
filed as Annexure B/1. It shows that 
the award was made on the basis of the 
market value as on 4-11-1966, the date 
of the fresh notification under Section 4. 
According to the affidavit of Shri R. C, 
Sood, the compensation was also paid. 
(3) Out of the 34070 acres of land 
covered by the original notification No. 
F. 15(01)359 LSG, dated 13-11-1959, 
under Section 4, a notification No. F. 
4(14)/61 L & H, dated 26-1>1961, under 
Section 6 was issuėd in respect of a land 
measuring 12 bighas 2 biswas situate in 
village Wazirpur.` In 
land, an award No. 1329, dated 30-5- 
1962, was also announced. Subsequently 
a fresh notification -under Section 4 
was issued on 10-11-1966, and after com- 
pleting necessary proceedings under Sec- 
tion 5-A, a final notification under Sec- 
tion 6, No. 4(14)/61 L & H. dated 15-5- 


1967, was issued. An award was also 
made some time in 1969 and compensa-- 


tion has also been paid to the parties on 
the basis of the market rate on 10-11- 
1966. In this case, no possession was 


taken till the date of. the affidavit, viz.. 


13-2-1970. 

(4) In respect of a land measuring 
36 bighas and 11 biswas situate in village 
Neemri and certain other lands, the 
Land Acquisition Collector issued a noti- 
fication, No. F 15(57)/64 L & H, dated 
11-2-1965, and an award No. 1929 was 
made. But, the land under reference 
could not be included in the Award No. 
1929 as certain writ petitions (Nos. 238, 
234 and. 235-D) were pending in the 
Court at that time. Subsequently, a 
fresh notification No. F. 15(57)/64 L & H, 
dated 5-5-1967 (was issued). An award 
No. 2045 was made on 22-11-1967, a copy 
of which has been filed as Annexure 
C/l. It shows that the market value 
was fixed as on the date of the fresh 
notification under S. 4 of the Act. 

(5) The fifth instance was the re- 
quisition of Khasra No. 140/1 measuring 
2 bighas 2 biswas and situate in village 
Chaukri Mubarakabad which has been 
referred to above in connection with the 
second instance.. This land was covered 
by Award No. 1686, dated 28-3-1964, and 
possession was taken on 1-5-1964. Then, 
Civil Writs Nos. 116/1967 to 119/1967 
were filed challenging the validity of the 
award No. 1686. Out of the said writ 
petitions, C. W. 119/67 was dismissed as 
withdrawn on 3-5-1967. In the mean- 
time, a fresh notification No. F. 7(80)/62 
L & H, dated 4-11-1966, was: issued 
under Section 4. It did not include the 


respect of this > 
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Khasra No. 140/1, and wrongly included 
another Khasra No. Viz. 104/1. Hence a 
fresh notification, No. F. 9(80)/62 L & H, 
dated -26-12-1966 was issued. No objec- 
tions were received under Section 5-A, 
A final declaration was made under Sec- 
tion 6 by notification No. F, 7(80)/62 
L & H, dated 25-5-1967. An award No. 
2021 was made on 29-9-1967. a copy of 
which has been filed as Annexure ‘D-1. 
After the award, possession was taken 
under Section 16. .- 


26. In reply to the supplemental 


affidavit of Shri R. C. Sood, dated 13-2- 
1970, a supplemental counter-affidavit of 
Shri “Surendra Kishore was filed on 
behalf of tHe respondents. In this sup- 
plemental counter-affidavit, the various 
facts and dates’ regarding the five in- 
stances mentioned by Shri R. C. Sood 
were not specifically controverted. The 
said facts and dates have, therefore, to 
be taken as admitted by the respondents 
to be correct: The five instances clearly 
support the contention of the petitioners 
that it was only in their case that the 
fresh notifications were ‘cancelled, and 
that the said cancellation. was a clear 
act of discrimination . against them as 
similar fresh notifications, at least in the 
five instances cited by them, were not 
cancelled. In this connection, the rea- 
son given. by Shri Surendra Kishore for 
cancelling the fresh notifications . (An- 
nexures B. & A) in the case of the peti- 
tioners is significant. . In’ paragraph 14 
of this affidavit, after stating that by 
virtue of the Ordinance and the Amend- 
ing Act it was open to'the Government 
to cancel the fresh notifications under 
Section 4, he averred as follows.— ` 


“As already submitted above, there 
were number of- other cases in which 
the acquisition proceedings have been 
quashed by the High Court following 
the law laid down in Madhya Pradesh 
judgment by the Supreme Court. In 
these cases fresh notifications were issued 
consequent to the quashing of ‘earlier 
notifications. In the case of R. C. Sood 
also similar action was taken by the 
Government. But, Shri Sood sent a 
notice claiming . damages amounting to 
Rs. 1.69,504/~ on account of unauthorised 
occupation of his land from the date 
possession was taken by the Government 
in pursuance of the earlier acquisition 
proceedings which were ‘subsequently 
quashed by the High Court; till ‘the date 
fresh acquisition proceedings were com- 
pleted. This notice did cause concern to 
the Government as apparently there was 
tangible substance in the notice for 
damages. The position was, therefore. 
examined and as in the meantime Land 
Acquisition (Amendment and Validation) 
Act, had come into force, it transpired 
that the judgment of the’ High Court, 


ALR 
dated 7-11-1966 in R. C. Sood’s writ 
petition No. 851-D of 1962 had no effect 
under Section 4 of the Amending Act, | 
1947. It was, therefore, deemed proper: 
to cancel the subsequent notifications in 
this case and resuscitate the earlier ac- 
quisition proceedings, This action nulli- 
fled the arguments put forth by Shri. 
Sood in his. notice for damages, as by ` 
doing so the possession taken by the 
Government on 13-5-1963 was valid and 
the question of unauthorised occupation 
and payment of any. acta ‘to the 

owners did not arise. 


The aforesaid -action was not taken 


‘In other similar cases because none of 


the petitioners in those cases made any 
claim for damages, as was done by Shri 
Sood. Cancellation of fresh notifications 
in these cases would have also caused 
further délay in the completion of ac- 
quisition proceedings: ‘It would be note- 
worthy: to mention here that the peti- 
tioners in these cases had already delay- 
ed the process of acquisition and 

over possession by filing: writ petition 
in the High Court and obtaining stay 
orders, which continued to be in force 


` for-a number of years, with the result 


that various development schemes for 
which these lands were required by the 
Government, were delayed inordinately 
causing various bottle necks 


wenaeeton a@annat 


Tk is “therefore, pide that ‘Shri ‘Socd 


cannot claim to have been meted out dis- 
criminatory treatment in the application, 
of law as firstly, a legally valid action 
had been taken and secondly this action 
had been taken in consequence of a 
cause which he. himself gave rise to 
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27. The above averments. contain 
a. frank admission that the petitioners 
were dealt with © in a manner different 
from the manner in which other persons 
similarly situated were dealt. with, but 
the same was sought to be justified by 
stating that’ while in similar cases fresh 
notifications were-not cancelled, the fresh 


eevee 


’ notifications in the case of the petitioners 


were cancelled for the reasons— 

-. (1) that the cancellation of the’ fresh 
notifications-in the other cases also ‘would 
have delayed the acquisition proceed- 


igs; : 
(2) that the ‘petitioners issued a 
notice (Annexure E dated 12-9-1967) 
ing damages while the other did 
not claim any such damages; and 
(3) that the petitioners delayed the 
acquisition proceedings ‘by . filing writ 
petition in the High Court and open 
ing an order of stay. a 


- . 28.. The first reason was no rea- 
son at all for discriminating against the 
petitioners. . If the. object was to avoid 
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delay, it would have been really achiev- 
ed by dealing with the petitioners in 
the same manner as the others were 
dealt with, namely, by continuing the 
fresh proceedings and awarding com- 
pensation to the petitioners on the basis 
of the fresh notifications. The second 
reason also does not afford any justifica- 
tion for dealing with the petitioners in 
a different manner. On the other hand, 
it shows that the petitioners were pena- 
lised for having issued a notice claim- 
ing damages, and savours of vindice- 
tiveness. The reason also is of 
no avail to the respondents. It reveals 
the resentment of the respondents that 
the petitioners filed a writ petition. The 
petitioners felt aggrieved by the actions 
of the respondents, and, therefore, 
moved the court of law. There was 
nothing improper or illegal in the peti- 
tioners resorting to legal proceedings in 


a court of law when their proprietary in- - 


terests were affected by legislative and 
executive measures. The reasons given 
in the afildavit of Shri Surendra Kishore, 
far from affording a justification for the 
cancellation of the fresh notifications in 
respect of the lands of the petitioners, 
support the contention of the petitioners 
that the cancellation of the fresh noti- 
fications and acquisition proceedings 
(Annexures B & A) were discriminatory 
and violative of the guarantee of equa- 
lity of law and equal protection of law 
contained in Art. 14 of the Constitution 
of Indie. The said cancellation by the 
notification (Annexure C), dated 24-3- 
1968, is, therefore, liable to be quashed. 
29. For the above reasons, the 
writ petitions Nos. 792 of 1968 and 13 of 
i969 are allowed, the notification (An- 
nexure C) dated 24-3-1968 is quashed, 
and the respondents are directed to pro- 
ceed with the acquisition proceedings in 
pursuance of the notifications (Annexures 
B and A), dated November 21, 1966/ 
December 1, 1966 and September 28, 
1967/October 19, 1967, and award com- 
pensation to the petitioners in the light 
of the findings and observations in this 
judgment and in accordance with law. 
The petitioners are entitled to their costs 
from the respondents which are fixed at 

Rs. 250/- in each of the writ petitions. 
Petitions alloved. 
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Dayal Chand, Appellant v. Sham 
Mohan, Respondent. 
- Second Appeal No. 324 of 1967, D/- 
22-3-1971. 
(A) Civil P. C. (1908), O. 17, R. 3 —~ 
An order of eviction passed on failure of 
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tenant as well his counsel to be present 
on the date to which the case was ad- 
journed for arguments at kis request fer 
a second time after evidence was fully 
adduced, was a decision on merits under 
A R a a a ee 
(X-Ref: O. 17, R. 2) — (Z-Ref. O. 9, 
R. 13). l (Para i3) 
Order 9 applies either to first 
hearing or to such earlier -stage of hear- 
ing of case before trial begins while 
Order 17 deals with adjourned hearings. 
(Paras 5 to 8) 

Order 9 and the first part of R. 2 of 
Order 17 apply when the case has not 
been heard on merits while the last part 
of Rule 2 and the whole of Rule 3 of 
Order 17 apply when the case is heard 
on merits. Under the later set of pro- 
visions, a judgment on merits has to be 
passed and the court cannot revert to 
former set of provisions to avoid passing 
of judgment on merits. (Paras 10 to 13) 
(B) Houses and Rents — Delhi Kent 
Control Act (1958), S. 39 — An order 
dismissing an application under ©. 3, 
R. 13, Civil. P. C. for setting eside an 
ex parte order of eviction is an order 
under the Act within the meaning of 
S. 38 of the Act and second appeal lies 
under S. 39 as a substantial question of 


law is involved — (X-Ref: S. 38). AIR 
1967 SC 799, Followed. (Para 3) 
Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 799 (V 54)= 
1967 Delhi LT 1, Central Bank 
of India v. Gokalchand 3 


S. P. Pandey, for Appellant; S. K. 
Puri, for Respondent. 

JUDGMENT:- When must a court 
decide a case on merits and when must 
it not do so? The difference between the 
two requires to be clearly explained by 
analysing the relevant provisions of 
Order 9S -and Order 17 of the Civil P. C. 
in this case. 


2. The respondent landlord filed 
a petition for eviction of the appelant- 
tenant under proviso (a) to Section 14 
(1) of the Delhi Rent Control Act, 1958 
(hereinafter called the Act) on the 
ground that the tenant had been in 
arrears of rent and had failed to pay the 
same after a notice of demand had been 
sent to him. The tenant had previously 
also defaulted in payment of rent but 
the previous proceedings brought by the 
landlord against him for eviction did not 
result in his eviction because the tenant 
paid up the previous arrears of rent to 
the landlord getting the benefit of sub- 
section (2) of 5. 14 of the Act but the 
proviso to sub-section (2) of S. 14 of the 
Act barred the tenant from claiming the 
same benefit in the second eviction pro- 
ceedings lodged against the tenant for a 
second default in payment of rent. The 
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tenant had therefore no apparent defence 
to the eviction proceedings brought 
against him by the landlord. After the 
evidence of the parties was recorded, the 
case was fixed for arguments before the 
Controller on 10th February, 1966. On 
that date the tenant was present but 
stated that his counsel was ill and he 
could not argue the case himself. The 
case was therefore adjourned to 22-2- 
1966. On the adjourned date neither the 
tenant nor his counsel was present in 
the court. The Controller thereupon 
passed an order on the merits of the case 
for the eviction of the tenant from: the 
premises. As the case had been dispos- 
ed of on merits the normal remedy of 
the tenant was to file an appeal against 
jt under Section 38 of the Act to the 
Rent Control Tribunal. Instead, the 
tenant made ee application under O. 9, 
R. 13, Civil P. (hereinafter called the 
code) for the arene aside of the ex parte 
order of eviction passed against him. The 
application was dismissed by the Con- 
troller as incompetent. He held that 
the order of eviction was passed under 
Order 17, Rule 3 of the Code on merits 
and it was not an ex parte order passed 
against the tenant under Order 17, Rule 2 
of the Code. The remedy of an applica- 
tion under Order 9, Rule 13 of the Code 
was available only when an ex parte 
order was passed under Order 9, Rule 6 
or under Order 17, Rule 2 of the Code. 
The appeal of the tenant to the Rent 
Control Tribunal against the dismissal of 
his application made under Order 9 
Rule 13 of the Code was also dismissed 
by the Tribunal for the same reasons. 
In this second appeal by the tenant it is 
alleged that the Controller had no juris- 
diction to pass an order of eviction on 
the merits of the case against the tenant 
under Order 17, Rule 3 of the Code. It 
is urged“ that the crucial distinction be- 
tween Rule 2 and Rule 3 of Order 17 
is that an order under Rule 2 is passed 
when the parties or any of them fail 
to appear in the court while an order 
under Rule 3 is passed when both the 
parties are present but one of therm fails 
to produce evidence or to cause the at- 
tendance of his witnesses or to perform 
any other act necessary to the further 
progress of the suit. It is alleged that 
the tenant and his counsel being absent 
on the date of the adjourned hearing the 
Controller acted illegally in proceeding 
under Rule 3 of Order 17 of the Code. 
He ought to have proceeded under R. 2 
and could have passed an ex parte order 
of eviction or such other order as he 
thought fit against the tenant. 


3. In defence the landlord has 
raised a preliminary objection to the 
effect that the order dismissing the ap- 
plication of the tenant made under O. 9 
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R. 13 of the Code was not an order 
under the Act within the meaning of 
Section 38 of the Act and therefore no 
appeal lay against the said order. For 
the same reason no second appeal lay 
against the order of the Tribunal under 
Section 39 of the Act. The criterion 
laid down by the Supreme Court in the 
Central Bank of India v. Gokal Chand, 
1967 Delhi LT 1 = (AIR 1967 SC 799) 
as to what is an order under the Act 
is that the order must affect the rights 
and liabilities of the parties. If it does 
so, even an interlocutory order would 
be an order under the Act. The order 
dismissing an application under Order 9, 
Rule 13 of the Code affects the rights 
of the tenant as it deprives him of all 
opportunity to be heard by the Con- 
troller before an order on merits is pas- 
sed against him. Secondly, such an 
order is final and terminates the pro- 


. ceedings. Lastly, it has grave legal con- 
sequences for the tenant. I have no 
hesitation therefore in holding that it 


was an order under the Act and an ap- 
peal could be filed against -it under Sec- 
tion 38 of the Code. The second appeal 
under Section 39 is also competent in- 
asmuch as a substantial question of law 
is involved. 


4, The question for decision: is 
whether the Controller had the power 
to decide the case on merits in the ab- 
sence of the tenant and his counsel on 
the adjourned hearing. The answer to 
this question depends on the particular 
provision of Order 9 or Order 17 of the 
Code which would apply to the making 
of the impugned order, 


5. A perusal of Order 9 shows 
that it Is inol akie either to the first 
hearing or to such earlier stage of the 
hearing of the case before the trial of 
the case begins. Rules 1 to 3 of O. 9 
apply to a hearing held immediately 
after the summons have been served. 
Rules 4 and 5 provide the remedies to 
the plaintiff against the summary di 
missal of the suit, such dismissal not 
being on merits. Under Rule 6 where 
only the plaintiff appears and the 
defendant does not appear an ex parte 
decree or order can be passed by the 
court after hearing the plaintiff alone 
and giving him an opportunity to prove 
his case ex parte against the defendant. 
The defendant has no opportunity to be 
heard at all and therefore the decision 
is based on the merits of the plain- 
tiff's case alone but not on the merits 
of the defendant’s case which has nof 
been heard at all. Therefore, the defend- 
ant can get an ex parte order under R. 7 
or an ex parte decree set aside under 
Rule 13 of Order 9. To sum up, the 
orders under the provisions of Order 9 
are passed either on merits of the plain- 
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tifs case alone or not on the merits of 
the case of either party. Under O. 9 
an order is never passed against the 
plaintiff on the merits of the defendant's 
case. 

6. In contrast with O. 9, O. 17 of 
the Code deals with the adjourned hear- 
ings and not with the first hearing or. 
with an earlier hearing before the merits 
of the case are tried. Under Order 17, 
therefore, the court is empowered to 
pass two distinct kinds of orders namely 
(a) acting under the first part of R. 2, 
the court may pass an order in one of 
the modes directed by Order 9 le. an 
ex parte order on the merits of the 
plaintiff's case alone without considering 
the merits of the defendant’s case or an 
order dismissing the plaintiffs suit 
merely for his absence but without con- 
sidering the merits of the defendant’s 
case. Except when an order is passed 
on the merits of the plaintiff’s case and 
thus becomes res judicata, summary dis- 
missal of the suit of the plaintiff or an 
ex parte order against the defendant 
without considering the merits of the 
plaintiff’s case did not act as res judicata, 
(b) On the other hand, the last words 
of Rule 2 ie. “or make such other order 
as it thinks fit” and the whole of Rule 3 
enables the court to pass an ordér on 
the merits of the case after considering 
the plaintiff's case as well as the defence 
or such part of the merits of the con- 
tentions of the parties as are available 
on the record of the case. This deci- 
sion acts as res judicata. The remedy 
against it is only appeal. It is not ex 
parte order or decree against the defend- 
ant which can be set aside under Rule 6 
and Rule 13 of Order 9 nor is it a sum- 
mary dismissal of the suit in the absence 
of the plaintiff which can be set aside 
under Rule. 9 of Order 9. 

7. In view of the difference in 
the nature of these two kinds of orders 
and the different consequences follow- 
ing each of them, the remedies against 
each of them are also different. It is 
sometimes a question of some difficulty 
to determine thea nature of the order in 
question and the proper remedy against 
it. Certain features which help to dis- 
tinguish these two kinds of orders from 
each other may therefore be noted. An 
order under the first part of Rule 2 is 
passed only when any of the parties or 
both of them fail to appear. Since the 
only order that the court can then pass 
is to be according to the provisions of 
Order IX, it follows that the record or 
the material before the court is such 
that the court is in a position either to 
pass an order without touching the 
merits of the case at or an order 
based on the merits of the plaintiffs 
case alone but not touching the merits 
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of. the case of the defendant. On the 
other hand, if the record or the material 
before the court is sufficient to bear out 
the merits of the plaintiff’s case as well 
as of the defence then the court would 
be in a position’ to pass an order on the 
merits of the case as a whole. Such an 
order would be covered by the last 
words of rule 2 which are as follows:— 
“or makes such other order as it 
thinks fit.” 
The meaning of these last words of R. 2 
has given rise to different interpreta- 
tions. The reason is that these diverse 
interpretations are given in the context 
of divergent facts. The basic rule which 
reconciles the diverse interpretations is 
whether or not the Court is in a position 
to give a decision on the merits of the 
case the plaintiff's case and the defence 
being fully available on the record in- 
cluding the evidence adduced by both: 
the parties. When the record is com-! 
plete the court cannot shirk its duty to 
five its decision on the merits of the 
case. Jt would not then be proper for 
the court to act in one of the modes 
directed by Order 9 of the Code. There- 
fore, even if one or both the parties are 
absent but decision can be given then 
the court would be competent to act 
under the last part of Rule 2. 


8. On the other hand, if the trial 
has not proceeded on the merits of the 
case and the court is not in a position 
to pronounce judgment on merits then 
it could only act under Order 9 even 
on an adjourned hearing as laid down 
in the first part of Rule 2. 


9, Rule 3 of Order XVII applies 
when a party to a suit has been granted 
time. This means it applies to an 
adjourned hearing as distinguished from 
the first hearing of a suit. The time may 
be given to produce evidence or to cause 
attendance of witnesses. This’ would 
mean that rule 3 applies to the evidence 
stage of the case. Time may also be 
given to a party “to perform any other. 
act necessary to the further progress of 
the suit”. Again, there is no unanimity 
in judicial decisions as to the meaning 
of the words “any other act.” They 
have to be construed in the light of the 
context and the object of rule 3. The 
context is one of the adjourned hearing. 
By the time the case reaches this stage, 
the record is likely to contain material 
about the merits of the rival contentions 
of the parties. The object of Rule 3 is 
to arm the court to proceed to decide 
the suit forthwith if the party to whom 
time has -been granted fails to utilize 
the time for the progress of the suit, 
The normal rule under Order 9 is that 
if a party or both the parties are absent 
then the court does not decide the suit 
on merits; for, the record at the prelix 
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minary stage is not likely to be suffi- 
cient for a decision on merits. On the 
contrary, under Rule 3 the court is em- 
powered to decide the suits on Pa 
The reasons are obvious. Firstly, th 
case has reached an advance stage, Sen 
condly, the record is likely to suffice for 
decision on merits. Thirdly. a party has 
been put under an obligation to do some- 
thing by the court in- granting time to 
do something for the progress of the 
suit and it could not therefore be in- 
equitable if the court were to proceed 
to decide the suit forthwith. Time hav- 
ing been granted to the party already 
and the party having failed to use it, 
no complaint can be made by: such a 
party if the case has been decided by. 
-the court on merits. 


10. ‘It is significant that while 
Rule 2 of Order 17 is invoked when a 
party or parties are absent, Rule’ 3 of 
Order 17 is silent as to the presence or 
absence of the parties. The em 
of Rule 3 is on the default on the paré 
of a party to do something for the pro~ 
press of the suit for which time had been 
granted by the court. If this default 
is committed by such a party, the con- 
sequence of the decision on: merits by 
the court has to follow. Such a’ defaulf 
‘|can be committed by a party whether 
he is present or absent.’ 

11. Learned ‘counsel for the ap- 
pellant urged that no order on merits 
under Rule 3 can be passed when the 
party in default Is absent. This con- 
tention can be answered in two ways. 
Firstly, even if it is asstimed that R. 3 
does not apply when a party is absent, 
still the court has a power to pass an 
order. on merits under the last words 
of Rule 2, namely, ‘make such other 
order as it. thinks fif.” Secondly, there 
is nothing in Rule 3 to show that an 
order thereunder cannot -be passed ‘on 
merits if the party committing - the 
default is absent. Such a party cannot 
_deprive the court of the power to decide 
the suit forthwith by merely gee 
absent. To so construe Rule 3, woul 
amount to reading into Rule 3 the words 
“when the party in default is present” 
which are not there. Such a construc+ 
tion is not permissible. . 

12. The ‘difference between O. 9 
and O. 17 is further brought out by 
Order 20, Rule 1 under which a judg- 
ment on merits can be pronounced ` by 
the court “after the case’ has- been 
heard.” Order 9 and the first part 
of Rule 2 of Order 17 apply when the 
case has not been heard on merits while 
the second part of Rule 2 and the whole 
of Rule 3 of Order 17 apply when the 
ease is heard on merits. Therefore, 
under the former set of provisions a 
fudgment of merit is not passed excepi 
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serve Police Force Rules (1955), R. 


A.L E; 


when the plaintiff gets an ex parte judg- 
ment against the defendant while under. 
the later- set of .provisions a judgment 
on merits has to be . passed and tha 
court cannot revert to the former set 
of provisions to avoid passing of judg- 
ment on merits, 

13. - In the present Gauss, the par- 
ties had adduced thelr evidence 
and only the arguments had to be hear 
The defendant-appellant had no defence 
worth the name. He therefore absent- 
ed himself . after having ‘been granted 
time by the court. The court was there- 
fore bound to decide the case on merits 
both under the last words of Rule 2 and 
under the whole of Rule 3 of Order 17 
of the Code for the reasons stated above. 
The appeal is, therefore, dismissed but 
without any order as to costs. 


Appeal dismissed 
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R. C. Roy, SEART Vv. 

India and others,. Respondents, 

a Writ No, 609 of 1968, D/- 43m 

` (A) Civil Services. — Central J Re- 

— Termination of services of temporary, 


Union of 


Government servant of Central Reserva 


Police Force being a discharge simpli- 
citer under - R. 108 would not attract 
operation of Art. 311 (2) — (X-Ref: Con- 
stitution of India, Art. 311 1 (2)) — Caso 
law reviewed. (Para 7) 


Services of temporary Government 


‘servants can be: terminated in two waysi 


(i) on subjective assessment of his work 

as a part of service contract and in 

ordinary course of administrative routine 

and (ii) dismissal or removal by way of 

penalty. .Only- the latter action attracts 

the operation of -Art. 311 (2). n 
a 


(Par 
‘It is in absolute discretion of Gov-~ 
ernment to adopt one of the above two 
ways. Government servant has no righ? 
to ask for departmental enquiry. He 
has to go by service contract: There- 
fore, even preliminary enquiry into bad 
confidential reports when it is withouf 
any stigma will not attract Art. 311 (2), 
(Para 7} 
The test to see whether a stigma 
vitiates order of termination is whether 
that stigma is contained'in the order if- 
self or is at least inseparable. Where 
the order of termination under Rule 108 


‘of Central Reserve Police Force’ Rules 


resulted in withholding the iravelline 
CO/DO/B479/71/HGP/C E 
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allowances under Rule 20, tbe stigma 


was separate and would not affect the’ 


order of termination, 


validity of the 
be removed. 


Such stigma could 


= (B) Constitution of India, Art. 77 — 
Order of termination of temporary Gov- 
ermment servant 
Reserve Police Force Act and. Rules 
thereunder is not void if it is not made 
or signed by the President personally — 
(X-Ref:— Central e Police Force 
Rules (1955), R: 108) — (X-Ref: General 
Clauses Act (1897), S. 3 (8) (b)).. 
1861 SC 751 & AIR 1970 Delhi 250, Rel. 
on; AIR 1971 NSC 125, 

. ` (Para 8) 


Power to appoint and terminate ser- 
‘vices is exercisable by Central Govern- 
ment which is not an individual- but’ an 
organisation.: Whether a'function is ex- 
ercised by President as the - head of 
Union or whether a power is vested by 
Constitution on President as- such as per- 
sona designata, procedure for exercise of 
that power would be same viz., either 
one prescribed by Rules of Business 
framed- under Art. 77 (3) or under law 


and rules made under Proviso to Arti-. 


cle 309. When an authorised officer acts 
for Central Government or President he 
‘does not act as a delegate. The order 
is that of Central Government or Presi- 
dent and the officer only authenticates 
the same. - Further, in view of bar of 
Art. 77 (2) it is not open to court te 
enquire whether termination. was made 
in fact by President or not. 


(C) Civil Services — Central Reserve 
Police -Force Rules (1955), R. 108—There 
is no inconsistency between R. 108 (5) 
and the rest of that rule in the matter 
of Government servants’ right to be con- 
sidered for confirmation — The rule is 
therefore not invalid on that ground. 


(Para 9) 
Cases Referred: Chronological 
(1971) AIR 1971 SC 836 (V 58)= 
1970 Serv LR 371, Delhi Trans- 
port Untertaking | Vi. Balbir 


Saran Goel UI 


(1971) AIR 1971 NSC 18 (V 58)= 
1970 Serv LR 863, State of Bibar 
v. Shiva Bhikshuk Mishra 

{1971} AIR 1971 NSC 38 (V 58)== 
1970 Serv LR. 938, Jagdish 
Prasad Shastri v. State of U. P. 


(1971) 1971 Lab IC (Notes) 1. = 
1971 Serv LR 71. (SC), Appar 
Apar Singh-v. State of-Punjab 

(L971) 1971 Lab IC (Notes) 2 = 
1970 Ser LR 926 (SC), R. L. | 
Butail v. Union of India Tt 

(1971) .1971 Lab IC oe 
1970 Ser LR 867 (SC), 
_ Bhatt. v. Union of. India - 


10, wf 


ae = 
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(Para, 7) 


governed by. Central 
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m {Para 8} 


10, 11. 


_ (hereinafter 
10, T2. 
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(1971) AIR 1971 NSC 125 (V 58)= 
Civil Appeal No. 576 of 1969, 
Sardari Lal v. Union of India _ 12 

(1970) AIR 1970 SC 158 (V 57)= 
(1970) 1 SCR 472, Ram Gopal 
See v. State of Madhya 


Pradesh. - M$ 
T AIR 1970 Delhi 250 Vv 57), 

D. Sharma v. Union of. India 12 
a30 AIR 1969 NSC 21 (V 56)= 

1969 Ser LR 442, Union of India p 

v. R. S. Dhaba 9 
(1968) AIR 1968 SC 1089 (V 55) 

(1968) 3 SCR 234, State of. Pun- 

jab v. Sukh Raj Bahadur 9, 11 
(1967) 1967 Ser LR ee m= 1967-1 

Lab LJ 718 (SC), A. G. Benjamin 

v. Union of eae” 
(1964) AIR 1964 SC 449 (V 51)= 

1964 SCD 75, Jagdish Mitter `v. 

The Union of India 
(1964) AIR 1964 SC 600 (V 51)= 

(1964) 5 SCR 683, Moti Ram 

Zeta Me on Manager N. E. F. 


10, LE 


12 
(1964) "ATR 1964 SC 1854 (V 51)= 
(1964) 5 SCR 190, Champaklal 
Chimanlal - Shah v,. Union of 
8 


India 
(1963) . AIR 1963 SC 601 (V 50)=.. 
(1963) Supp 1 SCR 266, Union 
Territory of Tripura v. Gopal 
Chander Dutta Choudhury Qt 
(1863) AIR 1963 SC 531 Wed 50) = 
(1963) 3 SCR 716, Madan Gopal 
v. State of Punjab 10 
(1961) AIR 1961 SC. 177, (V 48)= 
(1961) 1 SCR 606, State of Orissa 
v. Ram Narayan Das 9 
(1961). ATR -1961 SC 751 (Vv 48) == 
(1981) 2 SCR 679, State of Uttar 
Pradesh v. Babu Ram Upadhya 12 


(1960) AIR .1960 SC 689 (V 47)= 


1960-1 Lab LJ 577, State of.. 

Bihar v. Gopi Kishore Prasad 10 
(1958) ATR 1958 SC 36 (V 45)= 

1958 SCR 828,.Purushottam Lal 

Dhingra v. Union. of India if 

Santosh Chatterjee with G S 
Chatterjee, for Petitioner. Devinder K 
Kapur, for Respondents. 

V. S. DESHPANDE, Je: The lega- 
lity of the termination- of ‘the temporary 
employment of the’ petitioner by one 
month’s notice dated 29- 7-1967 .(An- 
nexure H to the writ petition) is chal- 
lenged in this writ petition as being con- 
trary to Art. 311 (2) of the Constitution 


- under the following circumstances: 


Recruitment to the Central Reserve 
Police «Force is made by. the Central 
Government under‘ the Central Reserve 
Police Force Act, 1949 (hereinafter called 
the Act) and the Central Reserve Police 
Force Rules, 1955 framed thereunder 
-called the Rules). Under 
Rule-16 all members of the-Force shall 
be enrolled for.a period of three years, 
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At the end of the period, those not given 
substantive status or not declared as 
quasi-permanent shall continue as tem- 
porary employees liable to be discharged 
on one month’s notice. Rule 108 is as 
follows: 


"108. Probation and confirmation. 
(1) The selected candidate shall be ap- 
pointed or promoted to a superior post 
in the Force on probation for a perid 
of two- years. 

(2) On the completion of the period 
of probation, the candidates shall, if 
considered fit for permanent appoint- 
ment be confirmed in their appointments 
subject to the availability of substantive 
vacancies in permanent post. 


(3) The Government may extend the 
period of two years specified in sub- 
rule (1). 

(4) If on the expiration of the period 
of probation referred to in sub-rule (1) 
or of any extension thereof under sub- 
rule (3), as the case may be, the Gov- 
ernment are of the, opinion that a can- 
didate is not fit for permanent appoint- 
ment, or if at any time during such 
period of probation or extension they 
are satisfied that he will not be ft for 
permanent appointment on the expira- 
tion of such period of probation or ex- 
tension, they may discharge him or pass 
such orders as they think fit, 


(5) Where no action is taken by 
Government under sub-rule (2) or (3) 
or (4), the period after the prescribed 
period of probation shall be treated as 
an engagement from month to month 
terminable on either side on the expira- 
tlon of one calendar month’s notice in 
writing. 

(6) A probationer may be required 
fo pass such tests as may be prescribed 
including a test in Hindi before con~ 
firmation. 

(7) On promotion to a superior post 
In the Force, the officiating service in 
that post or an equivalent post previous~ 
ly rendered may be allowed to counf 
towards the probationary period at the 
discretion of the controlling authority.” 


2 An offer of appointment was 
made to the petitioner by Under Sec- 
retary, of Home Affairs on 
22-4-1963 (Annexure A to the writ peti- 
tion) and the petitioner was appointed 
by the Secretary, Ministry of Home 
Affairs on 30th May 1963 (Annexure 
R/B to the written statement) as the 
Deputy Superintendent of Police (Com- 
pany Commanders) in the Central Re- 
serve Police in a temporary capacity. 
The work of the petitioner received un- 
favourable comments on 21-4-1965, 8-6- 
11965, 2-4-1966, 3-5-1966 and 20-5-1986. 


3. The petitioner was posted as 
Quarter Master, 14th Battalion, Central 
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Reserve Police, Ajmer by the Inspector 
‘General of Police, Central Reserve 


Police, in the first week of December 
1966. The Deputy Inspector General of 
Police, Central Reserve Police, Ajmet 
(Respondent No. 3) requested the Ins- 
pector General of Police not to post the 
petitioner to Ajmer as the Deputy Ins- 
pector General of Police was not satis- 
fied with the previous work of the peti- 
tioner and was not willing to take him 
as Quarter Master. The Inspector Gene- 
ral of Police, however, did not change 
his orders and the petitioner was posted 
as a Quarter Master at Ajmer. The 
Deputy Inspector General of Police (Res- 
pondent No. 3) inspected the work of 
the petitioner as a Quarter Master and 
commented very unfavourably on his 
work in a memorandum dated 26-3-1967 
addressed to the Inspector General of 
Police. An extract of this memorandum 
was communicated to the petitioner who 
offered his explanation to the Inspector 
General of Police. An unfavourable as- 
sessment of the work of the petitioner 
for the year 1966-67 by the Inspector 
General of Police was communicated to 
him on 12-6-1967 (Annexure D te the 
writ petition) and was replied to by the 
petitioner on 4-7-1967. On 29-7-1967, the 
services of the petitioner were terminat- 
ed by one month’s notice which was as 
follows: 


“Under Rule 108 (5) of the Central 
Reserve Police Force Rules, 1955, the 
President hereby gives notice to Shri 
R. C. Roy. Deputy Superintendent of 
Police (Quarter Master), 14th Battalion, 
Central Reserve Police, Ajmer, that his 
services shall stand terminated’ with 
effect from the date of expiry of a period 
of one month from the ‘date on which 
this notice is served on or, as the case 
may be, tendered to him. 


By Order and in the name of | 
the President 
Sd/- a. P, Issar, y 
‘Deputy Secretary to Govt. 
of India 
Travelling Allowance Is payable to a 
member of the Central Reserve Police 
Force on discharge according to Rule 20 
which is as follows: 


“20. Travelling allowance admissible 
fo men discharged otherwise than at 
their own request.— Any member of 
the Force discharged otherwise than at 
his own request shall be entitled to a 
free railway pass of the class to which 
he is entitled under the rules applicable 
to servants of the Central Government 
to the railway station nearest to his 
home. In the case of a member of the 
Force discharged for inefficiency the 
grant of the concession shall be subject 


‘to the condition that the Commandant 
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fs satisfled that the inefficiency is not 
due to wilful negligence. This conces- 
sion shall not be admissible to a person 
discharged for misconduct.” 
The travelling allowance was refused to 
the petitioner by letter dated 16th 
September 1967 which is as follows: 
“Under provision of Rule 20, Shri 
y not repeat not granted (.) due to 
discharge being for inefficiency resulting 
from wilful negligence.” 

4, The various grounds of chal- 
lenge to the legality of the termination 
of the services of the petitioner stated 
in the original petition and in the addi- 
tional grounds were summarised by Shri 
Chatterjee, learned counsel for the peti- 
tioner, in his argument as follows: 

L The memorandum dated 26-3-1967 
by the Respondent No. 3 against the 
petitioner made grave allegations and 
vig malicious and false on the face of 

H. The termination of the services 
of the petitioner was not a discharge 
simpliciter but was founded on the 
memorandum dated 26-3-1967. 


II. The letter dated 16-9-1967 


admitted that the termination was for- 


inefficiency resulting from wilful negli- 
gence. 

IV. The ieimination of the peti- 
tioner’s services involved the following 
evil consequences, namely, 

(a) forfeiture of travelling allowance 
under rule 20, 

(b) denial of fair opportunity to be 
considered for confirmation om objec- 
tive appraisal of the record of service 
and Rule 108. 

(c) allegation of wilful negligence 
against the petitioner as reason for his 
discharge being on the record of the 
Government would affect the peti- 
tloner’s future prospects. of employment, 


‘ (d) the termination of hfs services 
attaches a stigma of wilful negligence 
to the petitioner. 

V. Sub-rule (5) of R. 108 conflicts 
with sub-rule (2) thereof and gives arbi- 
trary power to the Government to 
reduce a probatfoner (recruited op the 
assurance that post would continue 
indefinitely and he would be considered 
for confirmation) to a casual month to 
moth employee. - 

VL Rule 108 (2) read with R. 108 (43 
gave the Government sufficient power to 
confirm an employee even after the ex- 
piry of the period of probation or the 
extension thereof. This obligation of 
the Government however disappears if 
the employee is to become a casual em~ 
ployee under Rule 108 (5). 

VIL The termination of the peti- 
tioner’s services should be construed as 
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a dismissal or removal under Art. 310 
of the Constitution. This power of the 
President: cannot be delegated and, 
therefore, the order of termination which 
is not passed by the President personal- 


' Iy is void though expressed to be in the 


name of the President and is not pro- 
tected by Art. 77 (2) of the Constitution. 

5. The defence to the main peti- 
tion was that the termination of the ser- 
vices of the petitioner was valid under 


-R. 108(5). The request of the petitioner 


for the grant of travelling allowance was 
decided in accordance with R. 20. But this 
decision was not material to the validity 
of the earlier order by which the ser- 
vices of the petitioner had been ter- 
minated. No separate reply was filed 
to the additional grounds raised by the 
petitioner at the threshold of the oral 
argument. 

6. In substance, the. order of dis- 


_ charge is attacked by the petitioner on 


three grounds, namely:— 
(1) It is contrary tó Arf. 311 (2) of 


the Constitution; 


- (2) It is void as it Is not made i 
signed by the President personally; and 

(3) Sub-rule (5) of R. 108 is invalid 
as being contrary to the rest of R. 108. 


7. Ground No. 1: The services of 
a temporary Government servant can be 
terminated by the Government in two 
entirely distinct and different ways. On 
the one hand, such a Government ser- 
vant holds office during the pleasure of 
the President. On a subjective assess- 
ment of his work, the Government may 
either decide to keep him in service or 
dispense with his services. Rule 108 (5) 
under which the petitioner’s services 
were dispensed with was a part of the 
service -contract and. conditions of the 
petitioner. The termination of the peti- 
tioner’s services thereunder is, therefore, 
complete in itself. It is not followed by 
any other consequences except the simple 
termination of the services. This is one 


way available to the Government to ter- 


minate the services of a temporary Gov- 
ernment servant 


8. On the other hand, the Gov-~ 
ernment may intend to dismiss or 
remove a Government servant from his 
post. The technical significance of dis- 

or removal lies in the punish- 
ment which is imposed thereby. 'The 
consequences of such dismissal or remo- 
val may be the forfeiture of service 
benefits already obtained and a positive 
bar for future employment -under the 
Government. It is because of the puni-. 
tive nature of the dismissal or removal 
that Art. 311 (2) of the Constitution Is 
attracted. No such person can be dis~ 
missed or removed except after an en- 
quiry In which he has been informed of 
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the charges against him and given a rea- 
sonable opportunity of being heard in 
respect of those charges and until he is 
given a reasonable. opportunity of mak- 
Ing representation against the penalty 
proposed to be imposed on him. It is 
this language of Art. 311 (2) which is 
the key to. the distinction between these 
two modes of termination of service. 
There can be no ñissal or removal of 
a person unless he has done something 


culpable. The framing of charges means. 


that he has done something wrong with 
which he can be charged. It also shows 
that such charges are capable of being 
inquired into and decided objectively. A 
finding . of guilty on such charges is 
followed by penalty. All this is con- 
trasted with the first way which con- 
sists of a simple termination of services. 


8-A. It is well-established that it 
is in the absolute discretion of the Gov~ 
ernment to adopt one of .the above two 
alternatives. The Government servant 
has no right that a departmental inquiry 


must be held and he must be given an. 


opportunity of being heard against any 
reasons which the Government may have 
for terminating his services. For, it is 
the essence of a service contract that the 
- Government may dispense with the ser- 
vices of a temporary Government ser- 
vant without having to assign any rea- 
sons for doing so or without being called 
upon to justify.it. This is in contrast 
with an ordinary contract in which the 
Court has to decide which party, has 
‘committed a breach. To succeed in his 
first ground of «attack, therefore, the 
petitioner must show that the termina- 
tion of his services amounted to a dis- 
missal or removal within the “meaning 
of Art. 311 (2). As the actual order of 
discharge does not say so and does not 
impose any punishment ‘on him, the 
burden of proof is on him to show that 
it amounts to dismissal or removal. Of 
course the form of the order is not ‘deci- 
sive and the petitioner is entitled to show 


that the real intention of the Government: 


is to dismiss or remove him by way ‘of 
punishment. But what is relevant is the 
intention of the Government in passing 
the order. namely, © whether the Gov- 
emment simply intends to. terminate .the 
services or whether it intends to punish 
the petitioner: . Such intention is to -be 
distinguished. from the “motive or the 
inducing factor which influences the 
Government to take. action’ under the 
terms of the contract, of- employment or 
the specific service rule”... For, the Gov- 
, ernment always 
reason for, its action. It does not ter- 
minate the services of a temporary Gov- 
ernment -servant while keeping: other 
temporary Govemment servants in ser- 
vice without: any rhyme .or reason: It 


has some motive or- 


A L 
is because it is not. satisfied with the 
work of a particular Government ser- 
vant that it dispenses with his services, 
This is why, as pointed out by the Con- 
stitution ‘Bench in Champaklal Chiman- 
lal Shah v. The Union of India, (1964) 5 
SCR 190 at pp. 202-203 = (AIR 1964 SC 
1854 at p. 1860), such action of the Gov- 
ernment is not discriminatory and con- 
trary to Art. 16 of the Constitution. As 
pointed out at p. 204 (of SCR) -== (at 
p. 1861 of ATR) of the same decision, 


“even though misconduct, negligence, 
inefficiency or other’ disqualification may 
be the motive or the inducing factor 
which influences the Government to take 
action under the terms of the contract 
of employment or the specific service 
rule, nevertheless, lf a right exists, under 
the contract or the rules, to terminate 
the service the motive operating on the . 
mind of the Government is wholly ir~ 


_ relevant.” 


The -mere fact that there were 
allegations against the Government ser- 
vant concerned which could form the 
basis of a departmental inquiry does not 
require: the Government to hold one. 
The Government can say that it does 
not wish to harm the Government ser- 
vant concerned by imposing a punish- 
ment on him but wants to take the line 
of least. resistance ‘by simply discharging 
him. The Government servant cannot 
complain if the Government does so. 


9. The following decisions sup- 
port the above legal position. In State 
of Orissa v. Ram Narayan Das, (1961) 1 
SCR 606 = (ATR 1961 SC 177) a ser- 
vice rule required opportunity to show 
cause being given to a probationer be- 
fore the ‘termination of his services 
simpliciter by way of discharge: Giving 
of such, opportunity, therefore, did not 
attract Art. 311 (2). In A: G. "Benjamin 
v. Union of India, 1967 Serv LR 185 
(SC) a proposed ‘departmental ` inquiry 
was dropped frankly because “it would 
take a much longer time and we are 
not sure whether after going through 
all formalities we will be able to deal 
with the accused in the way he. deserv- 
ed.” (Even then the Supreme Court held 
that the discharge ‘did not amount to a: 
dismissal or removal by way of punish- 
ment: In Union of India v. R. S. Dhaba, 
1969 Serv LR 442 = (AIR 1969 NSC 21) 
the- discharge -of Shri Dhaba was 


_motivated by several complaint’ which 


had been made against him But the 
order in itself did ‘not say so:and con- 
tained -no. stigma against him. It was, 
therefore.. upheld as not being by way 
of punishment. In State of Punjab v, 
Sukh Raj Bahadur. (1968) 3 SCR 234 = 
(AIR 1968 SC 1089) charges were fram- 
ed and communicated to the Government 
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servant but the departmental inquiry 
was not pursued. Instead, the Govern- 
ment adopted the alternative way of 
simply terminating the services of Sukh 


Raj Bahadur. Such termination was 
held not amounting to a dismissal or 
removal. 

10. On the other hand in Madan 


Gopal v. State of Punjab, (1963) 3 SCR 
716 = (AIR 1963 SC 531) a depart- 
mental inquiry owas held and yet the 
words “termination” was used ~ and, 
therefore, the order amounted to a “‘dis- 
missal.” In State of Bihar v. Gopi 
Kishore Prasad, AIR 1960 SC 689, the 
Government seems to have proceeded 
under Art. 311 (2) and hence the termi- 
nation of the services was heid to be a 
punishment and a stigma. In Jagdish 
Mitter v. The Union of India, AIR 1964 
SC 449, even the discharge of a tem- 
porary Government servant only after a 
preliminary inquiry and without a for- 
mal regular inquiry had to be held to 
be by way of punishment because 

order branded the Government servant 
as being “undesirable to be retained in 
Government service” and so amounted 
to a stigma and punishment. In State of 
Binar v. Shiva Bhikshuk Mishra, 1970 
Serv LR 863 = (AIR 1971 NSC 18) the 
Deputy Inspector General had specifical- 
ly recommended to the Inspector Gene- 
ral that Shri Mishra should be reverted. 
This recommendation was made after an 
inquiry into his conduct. It was held, 
therefore. that the order of reversion 
was directly based on the recommenda- 
tion of tne Deputy Inspector General 
and, therefore, the reversion was by way 
of punishment. The fact that the order 
in itself did not say so could not prevent 
it from being a’ punishment. In R. K. 
Bhatt v. Union of India, 1970 Serv LR 
867 = 1971 Lab IC (Notes) 3 (SC) the 
order purported to be of simple termina- 
tion of services. Had. it been so then 
Sri Bhatt would have been entitled to 
priority by the Employment Exchange. 
This priority was refused to him because 
the authorities terminating the services 
informed the Employment Exchange that 
the real reason for the termination of 
Shri Bhatt’s services was different. Se- 
condly Shri Bhatt had been suspended 
and denied full pay for sometime before 
his services were terminated. If the 
Government intended to terminate his 
services simpliciter it could not have re- 
fused to pay him the full pay during the 
period of suspension. It is for these 
reasons that the case was remanded for 
further inquiry by the Supreme Court. 
In Jagdish Prasad Shastri v. State of 
U. P., 1970 Serv LR 938 = (AIR 1971 
NSC 38) the name of the appellant hed 
been struck off from the list of Pan- 


chayat Secretaries eligible for appoint- 
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ment as Panchayat Inspectors without 
giving him a reasonable opportunity of 
explaining the allegations which had 
been made against him which lent sup- 
port to the claim of the appellant that 
the said order involved evil consequences 
and also that it was mala fide. Hence 
the case was remanded. In Appar Apar 
Singh v. The State of Punjab, 1971 Serv 
LR 71 = 1971 Lab IC (Notes) 1 (SC) 
the Committee which inquired into the 
affairs of the college had specifically re- 
commended that the appellant needed 
“some examplary punishment withcut 
being called upon to face a regular 
departmental enquiry.” The Govern- 
ment accepted this recommendation and, 
therefore, the order of reversion was 
held to be by way of punishment. 

11. On a review of the case-law 
the following criteria may be offered to 
distinguish a simple termination of ser- 
vices from a dismissal or removal by 
way of punishment testing each of them 
on the facts of the present case. 

(1) An order passed on the assess- 
ment of the work of a Government ser- 
vant “made in the ordinary course of 
administrative routine’ (a pregnant 
phrase’ used by Grover, J. in Shiva 
Bhikshuk Mishra’s case, 1970 Serv LR 
863 = (AIR 1971 NSC 18)) would be 
regarded as a termination of services 
simpliciter. The writing of the annual 
confidential reports on the work of a 
Government servant is done in the rou- 
tine course of administration. If the 
services of a Government servant are 
terminated as a result of such assess- 
ment, this would be in the routine course 
of administration by way of a discharge 
simpliciter. If the observations made in 
such confidential reports are to be re- 
garded as charges to be inquired into in 
a departmental inquiry according to the 
provisions of Art. 311 (2) of the Con- 
stitution, then the Government would be 
prevented from exercising their right un- 
der Art. 310 and the service rules to 
simply terminate the services of a Gov- 
ernment servant without imposing uny 
punishment on birn. is why the 
termination of services after a prelimi- 
nary inquiry into bad confidential reports 
but without any stigma in the order of 
termination itself did not attract Art. 311 
(2) in Ram Gopal Chaturvedi v. State of 
Madhya Pradesh, (1970) 1 SCR 472 = 
(AIR 1970 SC 1581). The fourth pro- 
position laid down at p. 244 of SCR) = 
(at p. 1095 of AIR) of Sukh Raj 
Bahadur’s case referred to above there- 
fore is that an order of termination of 
service in unexceptional form preceded 
by an inquiry launched by the superior 
authorities only to ascertain whether the 
public servant should be retained in ser= 
vice does not attract the operation of 
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Art. 311 of the Constitution. The ex- 
planation obtained from the petitioner 
R. CQ Roy about the adverse remarks in 
his confidential report cannot be placed 
higher than such inquiry to ascertain 
whether he should be retained in ser- 
vice or not. In R. L. Butail v. Union of 
India, 1970 Ser LR 226 = AIR 1971 
Lab IC (Notes) 2 (SC) it was emphasized 
by the Supreme Court that the adverse 
entries in a confidential report are based 
on a general assessment and need not 
be supported by specifie instances. The 
discharge of R. C. Roy. the petitioner 
in the present case, falls into this cate- 
gory. The assessment of his work was 
consistenly unfavourable. The inspec- 
tion note recorded by the Deputy Ins- 
pector General was only the worst of 
such unfavourable assessments. It is said 
that the Deputy Inspector General was 
biased against the petitioner. This con- 
tention is based mainly on the fact that 
the Respondent No. 3 had tried to per- 
suade the Inspector General of Police 
not to post the petitioner to Ajmer. But 
the petitioner himself admits in para- 
graph (9) of tHe petition that the Res- 
pondent No. 3 did so because he was 
not satisfied with the previous work of 
the petitioner and was not willing to 
take him as a Quarter Master under 
him. An unfavourable observation on 
the previous work of the petitioner can- 
not be said to be a bias against him. No 
personal animus or private enmity is 
alleged against the Respondent No. 3 by 
the petitioner. It cannot be said, there- 
fore, that the Respondent. No. 3 was 
actuated by malice in any of the obser- 
vations made by him against the work 
of the petitioner. The memorandum 
dated 26-3-1967 sent by Respondent 
No. 3 to the. Inspector General of Police 
is based on the actual work of the peti- 
tioner. It is to be noted that it only re- 
commends that the petitioner be trans- 
ferred’ and not that his services should 
be terminated. Actually the petitioner 
was transferred from Ajmer as a result 
of this recommendation. But transfer 
was not a punishment. The confidential 
report of the petitioner for the year 
1966-67 was written by the Inspector 
General of Police against whom no 
malice or mala fides are even suggested. 
This was communicated to the petitioner 
on 12-6-1967 (Annexure D to the writ 
petition). The notice of termination of 
the petitioner’s services dated 29-7-1967 
follows this adverse confidential report 
preceded by numerous other bad con- 
fidential reports. In fact all the con- 
fidential reports and assessments of his 
work on record are adverse to the peti- 
tioner. The petitioner has not been able 
to show a single good confidential req 
port ebtained by him. 


ALR. 


(2) On the other hand, If outside the 
course of administrative routine some in- 
cident takes place or the Government 
servant concerned is alleged to have 
committed some culpable wrong calling 
for an inquiry then the matter falls out- 
side the course of administrative routine. 
It becomes a specific incident or charge 
as instanced by the decisions in Shiva 
Bhikshuk Mishra, 1970 Serv LR 863 = 
(AIR 1971 NSC .18); Jagdish Prasad 
Shastri, 1970 Serv LR 938 = (AIR 1971 
NSC 38); R. K. Bhatt, 1970 Serv LR 867 
= 1971 Lab IC (Notes} 3 (SC) and Appar 
Apar Singh, 1971 Serv LR 71 = 1971 
Lab IC (Notes) 1 (SC) referred to above. 
No such incident or charge outside the 
course of administrative routine was held 
out against the petitioner R. C. Roy. All 
the adverse comments against him were 
strictly concerned with his work. There 
was, therefore, nothing to be inquired 
into against him. No charges could be 
framed against him nor could any 
departmental inquiry be held. The in- 
efficiency and negligence and the kink 
in his character were only defects of 
capacity and suitability the assessment of 
which could only be subjective. There 
could be no objective decision on them 
after the framing of any charges and 
any inquiry. 

(3) If there are any allegations 
against the Government servant- concern- 
ed which could become the subject- 
matter of charges and inquiry then the 
question arises whether these allegations 
were only a motive or an inducing factor 
of taking routine administrative action 
of termination of services simpliciter or 
whether they were the foundation of 
punitive action. This is the test laid 
down in Shiva Bhikshuk Mishra’s case, 
1970 Serv LR 863 = (AIR 1971 NSC 18) 
after considering the five propositions 
Jaid down by the Constitution Bench in 
Sukh Raj Basahadur’s case, 1968-3 SCR 
234 = (AIR 1968 SC 1089). There were 
no allegations against the petitioner 
which could form charges in a depart- 
mental inquiry. No question, therefore, 
arises at all of such allegations being 
the foundation of any punitive action 
against him. Nor was the action taken 
against him in any sense punitive. - Nor 
does the record anywhere disclose any 
intention to punish the petitioner, 


(4) Sometimes an innocuous pro- 
ceeding against a Government servant 
may become punitive merely because of 
a stigma cast on him in terminating the 
services as happened in Jagdish Mitter’s 
ease, AIR 1964 SC 449. It is vehimently 
contended by the learned counsel for the 
petitioner that the denial of the travel- 
ling allowance after discharge to the 
petitioner was on the ground that his 
discharge was due to inefficiency result- 
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ing from wilful negligence. The test 
whether such a stigma vitiates the order 
of termination of services. and makes it 
void as being an order of dismissal or 
removal is whether the stigma is con- 
tained in the order itself or is at.any 
rate inseparable from: the order. - If it is 
the essence of. the order then it cannot 
be removed without the order itself 
being quashed. This is not:so in the 
present case. The order of _termination 
of the petitioner’s services is expressly 
issued under Rule 108 (5) and does not 
cast any stigma on him. Under R. 20, 
travelling allowance to return home after 
termination of services is available to 
any person discharged otherwise than at 
his own request including a person dis- 
charged for inefficiency. It is not, how- 
ever, available to a person discharged 
for inefficiency due to wilful negligence 
or for misconduct. Whether a person is 
discharged merely for inefficiency or for 
inefficiency due to wilful negligence is 
to be determined by the Commandant 
concerned. The decision of the Com- 
mandant under Rule 20 is subsequent: to 
and is different from the decision of the 
Central Government under Rule-108 (5). 
The deciding authoritles are different as 
also the occasions and the decisions are 
also passed on different subjects. The 
wire received’ from the office of the 
Inspector General of Police, New Delhi 
by the Deputy Inspector “General of 
Police, Ajmer has been forwarded to 
‘the petitioner by the Commandant con- 
cerned. The statutory authority to grant 


or withhold the travelling allowance was - 


the Commandant and not the Inspector 
General’ of Police or the Deputy Inspec- 
tor General of Police. The decision was 
therefore of the Commandant. At any 
rate it was not of the Central Govern- 


ment which is distinct from all these- 


officers. Secondly the ` decision was 

wrong. . The Commandant could read 
. and construe only the actual order of 
termination of servites. He was not en- 
titled to probe into the confidential re- 
ports against the ‘petitioner to find out 
the motive behind the termination of his 
services. The Commandant had absolutely 
no material before him to refuse travell- 
ing allowance to the petitioner on the 
ground that the latter’s discharge was 
due to wilful negligence. We, therefore, 
quash the communication dated 16-9- 
1967 from the Commandant to the peti- 
tioner refusing grant of travelling al- 
lowance to the petitioner. We hold that 
the petitioner was entitled to the travel- 
ling allowance under rule 20. The stigma 
cast on the petitioner is, thus removed 
without affecting the validity of the 
order terminating his services. 


. ~ (5) In. determining the intention of 
the Government in passing the order 
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of discharge, the order itself must be 
primarily. examined. According to the 
second propositioù at page 244 (of SCR) 
= (at p.--1095 of AIR) of Sukh Raj 
Bahadur’s case as also according to the 
decision in Jagdish Mitter’s case, AIR 
1964 SC 449 referred'to above “the ar- 
cumstances: preceding or attendant on 
the order of termination of service have 
to be examined in each case, the motive 
behind. it being immaterial’. There is 
nothing in the confidential reports pre- 
ceding the order of termination of ser- 
vices and in the order of termination it- 
self ‘showing that the petitioner was 
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-being punished by way of dismissal or 


removal. Learned counsel for the peti- 
tioner, however, contends that the sub- 
sequent communication of 16-9-1967 re- 
fusing grant of travelling allowance to 
the petitioner should be construed as dis- 
closing the real intention of the Gov- 
ernment in terminating the petitioner’s 
services. In Union Territory of Tripura 
v. Gopal Chander . Dutta Choudhury, 
(1963) Supp 1 SCR, 266 = (AIR 1963 
SC 601) a police constable was discharg- 
ed by the Superintendent of Police under 
Rule 5: of the Central Services (Tem- 
porary Service) Rules, 1949 which cor- 
responds to Rule. 108 (5) in the present 
case. His appeal to the Chief Commis- 


sioner was rejected on the ground that. 


he was an ex-convict for theft. It was 
argued for him that the subsequent ob- 
servation of the Chief Commissioner 
showed the real reason for the termina- 
tion of his services. As there was noth- 
ing’ on record to show that he was an 
ex-convict for theft, this contention was 
repelled by the Supreme Court. At 
p. 271 (of SCR) = (at p. 604 of ATR) 
the Court also distinguished between the 
order of termination passed by the 
Superintendent of Police and the later 
order passed by .the: Chief Commissioner 
which were two different authorities. In 
the present case also the mere fact that 
in communicating the remarks from con- 
fidential reports to the petitioner the 
words “carelessness and negligence” 
were used against the petitioner does not 
mean that his discharge itself was for 
inefficiency . due to wilful negligence. 
Secondly the communication of these 
adverse -remarks was by the Inspector 


General of Police ` and the refusal of © 


travelling allowance was by the Com- 


. mandant. Both of them were distinct 


from the Central Government which ter- 
minated the services of the petitioner, 
This is to be contrasted with R. K. 
Bhatt’s case in which the correspondence 
allegedly disclosing the real reason for 


termination of Bhatt’s services was by 


Respondent No. 3 who had himself pre- 
sumably suspended and presumably later 
discharged him. In Delhi Transport 
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Undertaking v. Balbir Saran Goel, 1970 
Serv LR 371 = (AIR 1971 SC 836) the 
respondent was discharged simpliciter 
‘under regulation 9(b).. Sometime later it 
was revealed that the real reason for 
the discharge was the alleged miscon- 
duct of the respondent. The High Court 
held that the order was a mere camou~ 
flage for inflicting punishment. But the 
Supreme Court allowed the appeal 
against the decision of the High Court 
on the ground that the misconduct of 
the respondent could only be a motive 
for the termination of his services. But 
the order of termination was not by way 
of punishment. or 


(6) The forfeiture of service bene- 
fits already accrued was laid down by 
the Supreme Court in Purushottam Lal 
D v. Union of India, 1958 SCR 
828 = (AIR ‘1958 SC 36) as one of the 
tests to determine if the termination 
was by way of punishment. Learned 
counsel for the petitioner argued that in 
the present case the travelling allowance 
denied to the petitioner was such an 


is a separate matter to be decided sub- 
sequently by a different authority. The 
‘order disallowing the travelling allow- 
ance was wrong and has been set aside 
without affecting the validity of the 
order of termination. The petitioner has 
therefore, not forfeited any travelling 
allowance and the question of any evil 
consequence following the termination of 
his services does not arise at all. 


(7) Lastly the rule is that the Gov- 
ernment has the power to terminate ser- 
vices of temporary Government servants 
under the rules of service or contract. 
It is only by way of an exception to this 
rule that it can be shown that the order 
was mala fide or by way of camouflage, 
It is very rarely that the’ Government 
can be shown to have committed a fraud 
on the power by using it to camouflage 
a di or removal. The Courts 
must, therefore, be on guard in scrutinis- 
ing any such suggestion of fraud on 
power and it would be a very rare case 
indeed in which such an exception could 
It is clear to' us that the 


12. Ground No. 2:— Reliance was 
placed by the learned counsel for the 
petitioner on the recent decision of the 


Supreme Court in Sardari Lal v.- Union: 


of India, Civil Appeal No. 576 of 1969, 
D/- 21-1-1971 = (reported in AIR 1971 
NSC 125) for the proposition that tha 


Union of Indfa (Despande J.) 


. strued in Moti Ram Deka v. 


A. I. Re 


President was personally bound to pass 
the order of termination of petitioner’s 
services inasmuch as this power of the 
President was exercisable under Art. 310 ` 
of the Constitution and could not be 
delegated. by him. The order of ter- 
mination, though expressed to be in the 
name of the President, was not protect~. 
ed by Art. 77 (2) of the Constitution. 
On a careful construction of the Supreme 
Court decision, this argument is seen to 
be untenable. The law laid down by 
the Supreme Court in State of Uttar 
Pradesh v.. Babu Ram Upadhya,- (1961} 
2 SCR 679 = (AIR 1961 SC 751) as con- 
General 
Manager, N. E. F. Railways, (1964) 5 SCR 
683 at pp. 731-732 = (AIR 1964 SC 600 
at p. 619) and in Sardari Lal’s case, (AIR 
1971 NSC 125) is that the exercise of the 
pleasure of the President under Art. 310 
is outside the scope of the executive 
power of the President exercisable under 
Art. 53 of the Constitution. -But this 
did not prevent the Legislature from 
making a law and the President from 
making rules under the proviso to Arti 
cle 309 “prescribing the procedure by 
which and the authority by whom the 
said pleasure can be exercised.” The 
Central Reserve Police Force Act, 1949 
and the Rules framed thereunder were 
such a law and rules. The power to 
appoint the petitioner and to terminate 
his services was exercisable thereunder 
by the Central Government. Section 3 
(8) (b) of the General Clauses Act defines ` 
“Central ernment’ as the President 
in relation to anything done or to be 


is not an individual but an organisation, 
Whether a function is exercised by the 


President as the Head of the Union of 


India or whether a power is vested 


the Constitution on the President as 
such as a persona designata, the proce~ 
dure for the exercise of the power would 
the same,- namely, either the one 
prescribed by the Rules of Business 
framed under Art. 77 (3) of the Con- 
stitution or under the law and the rules 
de under the proviso to Art. 309 of 
e Constitution. When an authorised 
officer is acting In the name of the Cen- 
tral Government or the President; he 
is not acting as a delegate. He is 
merely authenticating the order of the 
President or the Central Government ac~ 
cording to the prescribed procedure. The 
order is that of the President or of the 
Central Government and not of the ofi- 
cer who authenticates if. The legal posi- 
tion in both these respects was discussed 
and clarified by one of us (Deshpande, 
J.) in a previous Division Bench deci 
sion of this Court in D. S. Sharma v. - 
Union of India, AIR 1970 Delhi 250. 
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This is why the appointment of the. peti- 
tloner was made by the: Ministry of 
Home Affairs under the signature of an 
Under Secretary of that Ministry. The 
order. was not signed by the President 
personally. For the same - reason the 
termination of his services was made by 
the Central Government in the name of 
the President of- India and the order- 
was authenticated by an Under Secre- 
tary. In view of the bar of Art. 77 (2) 
of the Constitution it is not. open to- this 
Court to inquire whether the termina- 

tion was made in fact by. the President 
or not. The decision in Sardari. Lal’s 
case, (AIR 1971 NSC 125) was concern- 


ed with the satisfaction of the President | 


under Proviso (c) to Art. 311 (2) of the 
Constitution. Such satisfaction had to 
be that of the President alone.. Their 
Lordships did not hold that an ordinary 
order of termination of services of a 
temporary, Government servant had to 
be passed personally by the President: 
We, therefore, 


termination was not vitiated -and was 
valid. i 


13. Ground No. 3: Reading R. 16 
with R. 108, it is clear that every -mem- 
ber of the Central Reserve Police Force 
is initially appointed in a temporary 
‘capacity. He is considered to be on pro- 
bation for’a period of two years. Under 
Rule 108 (2) he shall, if considered fit 
for permanent appointment, be confirm- 


ed in the appointment on the comple- - 


tion of probation. The words “if con- 
sidered fit” do not méan that the Gov- 
ernment must give a decision either 
that he is considered to be fit or that 
he is considered to be unfit. In the offl- 
cer’s own interest, the Government -is 
not forced to make a decision either 
way. It may, therefore, extend his pro- 
bation under Rule 108 (3). If the Gov- 
ernment’ is ` satisfied that the officer is 
not fit for permanent appointment, then 
it will discharge him under Rule 108 (4) 
or pass such orders as it thinks fit. But 
if the Government is.not immediately 
so satisfied it is not required to pass an 
order of discharge. or any other par- 
ticular order. It may simply continue 
the officer from month to month under 
Rule 108 (5). We, therefore, see no in-- 
consistency between Rule 108 (5) and the 
rest of the rule 108. The argument of 
the learned counsel for .the petitioner is 
that the Government can shirk its duty 
to. consider whether the petitioner is fit 
for confirmation or not under R.-108 (2) 
because by mere inaction of the Govern- 
ment, the officer comes under Rule 108 
(5). He is thus deprived of the right 
to be considered for confirmation by the 
Government under Rule 108 (2). We are 
unable to agree. Firstly, as stated above, 
the Government is not required to pass 


hold that the order of- 
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“any order of confirmation or to express 
an opinion that the officer is not fit for 
confirmation at the end of the two years 
of probation... This is not because R. 108 
(5) helps the inaction of the Govern- 
ment.. Even in the absence of Rule 108 
(5) the law is well settled that on the 
failure of the Government to confirm a 


‘probationer at the end of the period of 


probation, the probationer continues as 
a probationer and is’ not automatically 
confirmed unless the rule mandatorily 
requires the Government not to extend 
the period of his probation. Secondly 
there is neither any pleading nor any 
proof by the petitioner that the Gov- 
ernment did not actually consider him 
for confirmation at the end of the perlod 
of his probation. The petitioner is not, 
therefore, entitled to assume that the 
Government did not so consider him and 
base this argument on such assumption. 
Further, we are of the view that the 
Government had the. power to confirm 
the petitioner even after he came to be 
governed by Rule 108 (5) not having 
been confirmed under Rule 108 (2) and 
not having been |. discharged under 
Rule 108 (4). It cannot be said, there- 
fore, that the mere fact that the peti- 
tioner came to be governed by Rule 108 
(5): meant that he could not be con- 
sidered for confirmation or could not be 
confirmed by the Government. For 
these reasons, we see no force in this 
argument at all and hold Rule 108 (5) 
as valid. ; 


14, The writ petitlon is, there- 
fore, dismissed but without any order as 


to costs. 
Writ petition dismissed. 
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Smt. Harkartar Kaur and others, 
Petitioners v. The Lieutenant Governor 
and others, Respondents. 

Civil Writ No. 235 of 1967, D/- 14-1- 
1971. : 
` . Land Acquisition Act (1894), S, 5-A 
(1) — Under this section Collector is not 
obliged to consider. time barred objec- 
tions — It. would be contrary to statute 


to. do so — (X-Ref:— Limitation Act 
(1963), S. 5) —: (KX-Ref:—- Constitution of 
India, Art. 226). (1964) 5 Guj LR 924 & 


(1969) 2 All ER 964 & AIR 1957 SC 227, 
Rel. on. ` (Paras 1, 5) 


`” Even if it is assumed (without decid- 
ing) that delay can be condoned by in- 


voking Section 5 of Limitation Act, 1963, 


ignorance of the gazette notification can- 
not be a ground for delay. Moreover, 


CO/DO/B192/71/MBR/K ` 
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Section 4 
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failure of the Collector. to give a per- 
sonal hearing does not by itself entitle 
the petitioner to invoke the remedy of 
certiorari or mandamus, when his objet- 
tions are totally untenable. The writ 


jurisdiction . would not be.exercised un~ 


less justice requires its exercise. 

(Paras 1, 4, 5, 6) 
Cases Referred: 
(1970) AIR 1970 SC 898 (V 57)= 


(1969) 2 SCR 824, Tilok Chand ~ 
v. H. B. ae 3 
(1969) (1969) 2 All ER 96, R. v. | 
Senate of University of ‘Aston 6 
(1964) fae 1964 SC 1006 (V 51)= >: ù- 
(1964) - SCR 261,. State of a 
M. P. v. Bhailel Bhai 3 


(1964) 5 Guj LR 924 = ILR (1964) . 
Guj 814, Hiralal Harjivandas v, ° 
State of Gujarat - 5 

(1957) ATR 1957 23 227 (V 44)— 
(1957) SCR 359, A. M, Alison v. 

B. L. Sen l l 
G. S. Vohra with M. S. eae for 

Petitioners; Deepak ier ces Sr. Cen- 

tral Govt. Counsel with S. P, Aggarwal. 

for Respondents. 


ORDER:— The acquisition of the 
land of Petitioner No. 1 under the pro- 
visions of the Land Acquisition Act 
(hereinafter called the Act) was chal- 
lenged in this writ petition on various 
. grounds. In the light. of the subsequent 
case-law, however, Shri M. 5. Vobra, 
‘Jearned counsel for the petitioners has 
confined his challenge to the acquisition 
to the following two grounds only, 
namely:— ` 
- (1) The notification dated 24th Octo 
ber 1961 issued under Section 4 of the 
Act was published in the official gazette. 
But under Sec. 4 (1). of the Act, 
Collector shall cause public notice of the 
substance of such notification to be given 
at convenient places. in the said loca~ 


(2) The petitioner No. I alleged that 
she was away from Delhi when the noti- 
fication under Section 4 was published. 
She, therefore, filed objections to the 
said notification late, namely, on the 2nd 
of July 1963:° A copy of the objection 
is at Annexure E to the writ petition. 
In.a note at the oa of the: objection: she 
said that she. had no knowledge about 
the notification under Section 4 and that 
she came to -know about it only. four 
days back and,- therefore,‘ the delay in 
filing the objections be kindly condon- 


ed. In spite of this the Collector did not 


give her an opportunity of being heard 
either in person or: by a pleader under 
Section 5-A (2) of the Act: 2 


2. The defence by the Union of 
India We that the Collector acting under 
(1) duly caused public notice 


Chronological) Paras 


. tions. ‘The first objection 


‘under Section 4 (1). 


tthe: 


This was not done by the Cols. 
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of the substance of the notification under 
Section 4 to be given-at convenient 
places in the locality in which the lands, 
subject of the notification, were situated. 

er the objections, if any, were re~ 
quired to be filed by the petitioner No. 1 
within 30. days under Séction 5-A (1J 
of the Act. She did not do so. As the 
objections were filed ‘long after the ex- 


piry of 30.days, they could not be cons 


sidered by the Collector. 


3. Before considering the pett- 
tioners’ contentions on merit it seems to 
me that the petitioners have disentitled 


‘themselves to relief in this Court ‘by the 


enormous delay in raising thesé objec- 
could’ have 
been raised by the petitioner No. 1 soon 
after 27th’ November 1961 when due 
publicity ` was -given to the notification 
The second objec- 
tion should have been raised by the 
petitioner No.-1 soon after 2nd-July 1963 
when the objections were filed. It was 


‘not necessary for the petitioners to wait 


for the issue of the notification under 
Section 6 at all The writ petition was 
filed in 1967 which was after the expiry 
of-the period of limitation during which 
a suit raising the above objections would 
have been required to be filed. The 
rule laid down ay the Supreme Court 
in: State of M. P. v. Bhailal Bhai, (1964) 
6 SCR 261 = (AIR 1964 SC 1006) affirm- 
ed by the majority in Tilok Chand v. 


. H. B. Munshi, (1969).2 SCR 824 = (AIR 


1970 SC 898) that when a writ petition 
is filed after the expiry of the prescribed 
period of limitation for the suit it would 
be ee as unduly delayed - unless 
ther are exceptional circumstances 
Sonic would justify the entertainment 
of such.-a petition after so much, delay. 
There are no such poesia: circumstances 
justifying the delay in this case. I hold, 


therefore, that the present writ “petition 


is liable. to be dismissed on this ee 
minary ground alone. 


4, If I am wrong in my ‘finding 
on this preliminary ` question,- then the 


objections urged by the petitioners above 


are considered as below:- 

(1) The affidavit sworn by petitioner 
No. 2 on behalf of petitioner No. 1 is 
met by the affidavit sworn by the Sec- 
retary (Land and Buildings) Delhi’ Ad- 
ministration on -behalf of the respond- 
ents. .The: former says. that the public 
notice of the substance of the notifica- 
tion issued under Section 4 was not 
given as required. by Section 4 (1) while 
the latter says that this was duly’‘done 
as. required ‘by Section 4 (1). As a-rule, 


it is the petitioner who will fail if no 


further evidence on this question is ad- 
duced before the Court by either party. 
There are, moreover further indications 
to show that the public notice of the 
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substance of the. notificatlon under 
Section 4(1) has been given by the res- 
pondents. Firstly, the present Land Ac- 
quisition Collector Shri V. K. Bhalla has 
filed an affidavit to the - effect that 
though the original proceedings re 
garding publicity of notification under 
Section 4 are not readily traceable, from 
the other Government record it tran- 
‘spires that the - substance of the said 
notification was given due publicity on 
27th November 1961. It is true-:that the 
deponent of this affidavit does not have 
personal knowledge about the publicity 
given to the said notification. . But: he 
was entitled to rely on the Government 
record which. shows that such publicity 
had been given. One such document 
filed by the respondents is the letter 
dated 27th September 1963 by Shri Nand 
Kishore the then Land Acquisition Col- 
lector (1) Delhi in which he asserted that 
the substance of the notification was 
given due publicity on 27-11- 1961. Se- 
condly, there is a presumption under 
Section 114 of the Indian Evidence Act 
exemplified by Illustration (e) thereunder 
that judicial. and official acts have been 
regularly performed. Lastly, the ori- 
final file No. F. 4 (19)/65 L Re H, Vol. 2 
produced by the respondents shows that 
various other persons whose land was 
covered by the same notification under 
Section 4 of the Act filed objections but 
none of them contended that publicity 
had not been given to the said notifica- 
tion under Section 4 (1)...For these. rea- 
sons, I conclude that the first contention 
of the petitioners has no substance and 
the notification under Section 4 had 
been given due publicity in the locality, 
in which the land of the petitioner No. -1 
was situated as required by S. 4 (1). 

(2) The’ objections - filed by the 
petitioner No. 1 were not in accordance 
with the requirements of Section 5-A (1) 
inasmuch as the objections had to.be 
filed within 30 days after the issue of 
the notification under Section 4. there~ 
undér. The Collector acting as the statu- 
tory authority was only. bound to act 
precisely in accordance with S. 5-A, 
The original objections filed by the peti- 
tioner No. 1 were produced before me 
from the file referred to above. A note 
has been made on -this file as below: | 

“The objection is time-barred. File”. 
It is clear, therefore, that- the: Collector 


did. not consider these objections simply . 


because they were time-barred: Shri 
M. S. Vohra, learned counsel for the 
petitioners, contended that the Collector 
was nevertheless bound to consider the 
objections.. In my view, the only duty 
cast upon the Collector to consider the 
objections was by the terms of Sec- 
Hon 5-A. This provision’ did not require 
the Collector to consider any objection 
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which was -not filed within 30 days. The 
Collector would be taking upon himself 
a responsibility not warranted by Sec- 
tion 5-A if he were to consider the ob- 
jections which were: not filed in accor- 
dance with. Section 5-A (1) within 30 
days as required thereunder. No statu- 
tory authority could be ‘expected to act 
contrary to. the statute. 
Jee It is not necessary to consider 
here whether Section 5 of the Limitation 
Act would apply and whether delay in 
the making of the objections could have 
been condoned by the Collector there- 
under. In Hiralal Harjivandas v. State 
of Gujarat, (1964) 5 Guj LR 924,-a Divi- 
sion Bench of the Gujarat High Court 
speaking through: Shelat, C. J. (as he 
then was) in paragraph 14 of the judg- 
ment was of the view that the function 
of the Collector under Section 5-A was 
an administrative one and not a judicial 
one as he was not to decide any rights 
as between the person objecting to the 
acquisition and the State Government 
but was only to make a. report, not only 
after hearing the objections of such a 
person. but after. such -further enquiry 
as the Collector thinks fit. That report 
is only. intended to help the Government 
to come to its decision under Sec. 6 (1). 
The implication was that the Limitation 
Act did. not apply. Secondly, even if 
it is assumed that the provisions of Sec- 
tion 5 of the Limitation Act could apply 
to the filing of objections under Sec- 
tion 5-A, the’ objections (copy at An- 
nexure E to the writ petition) do not 
make out any case whatsoever as to why 


-the delay should be condoned. The noti- 


fication under Section 4 was published 
on 24th October 1961. The local publi- 
city was given to it. on 27th November 


1961. The objections were filed on 2nd 
July 1963. The only reason given for 


the delay was- that the petitioner was 
away to West Bengal and came to know 
about the | notification only four days 
before 2nd July 1963. She did not say 
when she went to West Bengal. . She 
did not say why the petitioners Nos. 2 
to 5 did not inform her about the noti- 
fication nor have the petitioners Nos. 2 
to-5 any explanation to give why they 
could not file the objections. ‘ The mere 
absence of tha petitioner No. 1 from 
Delhi. even if it is assumed to be true, 


would not be a sufficient reason for the 


condonation of delay particularly when 
the delay is -so “auch. The publication 
of the notification in the official gazette 
was at any rate.notice to everybody con- 
cerned and the petitioner No. 1 cannot 
denv knowledge of the said notification, 
as ignorance of such gazette notification 
cannot constitute any excuse for delay. 


-6.- Even if it is assumed arguendo 
that the Collector should . have given a 
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personal hearing to the petitioner, the 
failure of the Collector to do so by it- 
self does not entitle the petitioner to 
the remedy by way. of certiorari or 
mandamus. The judicial discretion in 
granting tbese prerogative remedies will 
not be exercised in favour of the peti- 
tioner unless justice requires this to be 
done. The objections raised: by the peti- 
tioner No. 1 were totally untenable. The 
constructions made by the petitioner 
No. 1 on her land were unauthorised 
and, therefore, non-existent in the eye 
of law. The land of the petitionér was 
. therefore to be regarded legally as 
vacant Jand for the acquisition of which 
the planned development of Delhi was 
sufficient public purpose. There would 
be no point therefore in setting aside 
the acquisition ‘and remanding the case 
‘back to the Collector for consideration 
of the objections made by the petitioner, 
For, .even thereafter the objections are 
bound to be rejected by the Collector, 
As observed in R. v. Senate of the Uni- 
versity. of Aston, (1969) 2 All ER 964 af 
p. 979, 


‘this court does not lightly exercise 
its discretion to. grant prerogative orders 
—not only is real injustice a necessary 
ingredient before any such application. is 
granted, but it should, in my Pak be 
granted only where diligence is shown 
by an applicant in real need - of the 
remedy.” 


. Similarly in A. M. Amans. R. L, 
Sen, 1957 SCR 359 = (AIR 1957 SC 227} 
their Lordships of the Supreme Court 
observed at pp. 369-370 (of SCR) = 
(at p. 231 of AIR) as follows: ; 


“Whatever infirmities might nossibiiy 
have attached to.the orders passed by 
the Deputy Commissioner, Sibsagar,: on 
the score of want of jurisdiction, we 
feel that having regard to the circum-~ 
stance that the matters have been pend- 
ing. since September 1952. right up to 
the end of the year 1956, no useful pur- 
pose will be served by our interfering 
at this stage, as the Deputy Commis- 
sioner, Sibsagar, and the High Court 
both came to the same. conclusion, . a 
conclusion watch we also have endorsed 
BDOVE......0ceeee The High Court of Assam 
bad the power to refuse the writs if if 
was satisfled that there was no failure 
of justice, and in these appeals which 
are directed against the orders of the 
High Court in applications under Arti- 
cle 226, we could refuse to interfere un- 
less we are satisfied that- the justice of 
the case requires it. But we are not 
so satisfied. We are of -opinion that, 
having regard to the merits which have 
been concurrently found in favour of 
the respondents both by ‘the Deputy 
Commissioner, Sibsagar, and the- ‘High 
Court, we should decline to interfere”. 


A.L E. 
7. Prof. S. A: de Smith in his 
Judicial Review of Adminitrative 


Action, 2nd: Edition (page 582) also ‘states 
the law as follows: 

“A court will also refuse an applica- 
tion for mandamus if it is of the opinion 
that no conceivable benefit will accrue 
to the applicant, as where mandamus is 
sought to.compel the hearing of an ap- 
peal against the’ granting of a licence 
which has already expired by the time 
the matter comes to court, or. where it 
is sought to secure the hearing of an 
applicant by a tribunal, a reference to 
arbitration or the statement of a case 
and, on the facts disclosed to the court, - 


there is no possibility that any subse- 


quent proceedings will terminate in the 
applicant’s favour”. 
This is not, therefore, a case. which calls 
for. interference with the orders of the 
Collector. 


8. The writ petition is, eere 
es “but without any order as to 


Petition dismissed, 





Am 1971 DELHI 198 (V 58 C 33) 
S. N. SHANKAR, J. 
Narsingh Dass Sharma, : Petitioner v. 
Delhi Administration, Union Territory of . 
Delhi through its Chief Secretary and 
others, Respondents. 


Civil Writ Nos. 951 and. 710 of 1970, - 
D/- 24-12-1970, -> 


' (A) Revenue TENTA Act, (1890), 
S. 3 — Before initiating recovery pro- 
ceeding the identity of person from 
whom recovery is to-be made and guan- 
tam of amount must be determined only 
by the authority competent to fix liabi- 
lty on the defaulter named in recovery 
certificate — (X-Ref: Punjab Excise Act 
(1914), S. 60). (Para 5) 
_ Where in the case of recovery under 
Section 60 of Punjab Excise Act (1 of 
1914) as arrears of land revenue the 
lability of the petitioners for the balance 
of the amount that remained unpaid by 
the defaulters named in the certificate 
was determined by the Recovery Officer 
himself and not by any competent autho- 
rity under the Act (1 of 1914) the re- 
covery proceedings initiated against the 
petitioners were’ wholly unauthorised 


-and could not be’ sustained. (Para 6) 


(B) Constitution of India, Art. 226 
— Relief under writ petition is not 
barred for availability of alternative re- 
medy of filing suit under S. 78 of Pun- 
jab Land Revenue Act — Where such 
remedy is illusory in circumstances of 
the case and further when recovery pro- 
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against the petitioner are 
illegal — CS Ref: Punjab Land Revenue 
Act (1887), S. 78). (Para 8) 


S. N. Kumar, for Petitioner; B. N. 
Kirpal with Rakesh Sawhney, for Res- 
pondents. 


ORDER: This order hig dispose of 
Civil Writ No. 951/70 and Civil Writ 
No. 710/70. - 

2. The Collector of Excise, Delhi 
Administration, respondent No. 2, in both 
the petitions conducted auction of the 
licence to vend country liquor at three 
country liquor -shops styl as 
Bhatiari, Link Road, 
*“Shahdara Delhi” and “Mehrauli”. 
highest bidder at the auction'in the case 
of the first two shops was the firm 

an: and 
the highest bid was Rs. 175900/- and 
Rs. 146997/- respectively. The highest 
bidder in respect of the third Mehrauli 
shop was the firm Bishamber Lal and 
Company with the highest bid of Rupees 
Rs. 114760). The bids of these auction- 
purchasers were acce and the auc- 
tions were concluded in their: favour. 
According to the allegations in the peti- 
tion the partners of the firm Nanak 
Singh and Company, the approved licen- 
sees of Bhuli Bhatiari 


the same name who-were the approved 
licensees- for the Shahdara Shop. Like- 
wise the firm Bishamber Lal and Com- 
pany the approved licensees .of the 
Mehrauli shop, had also different part- 
anak Singh, however, was 
a common vap in all these firms, Ac= 
cording to the case of the petitioner, 
Nanak Singh ran short of funds and ap- 
proached the petitioner and his three 
friends Chumi Lal Grover, Som Parkash 
Sethi and Baldev Raj for financial a 
tance. They agreed to assist N 
Singh but because Nanak Singh was ene 
in a position to give any guarantee for 
repayment of the loan oad interest the 
parties entered into a partnership in 
terms of the agreement dated November 
7, 1969. °° De 

It appears thaf the three licensees 
after the auction of the licenses in their 
favour didnot deposit balance of the 
bid amount. Proceedings for the re« 
covery of the amount so due from them 
were, therefore, taken by respondents 1 
and 2. A certificate in the prescribed 
form was issued by the Collector under 
the Revenue Recovery Act (Act 1 of 
1890) and was sent to respondent No. 3, 
the District Collection and Recovery 
Officer for initiating the necessary pro~ 
ceedin Respondent No. 3 in turn 
moved the Collector of Meerut and the 
Collector of Gurgaon to recover the 
amount of Rs. 2,12,20/- from the peti- 


N. D. Sharma v. Delhi Administration (Shankar J.) [Prs. 1-3] Delhi 199 


tioners in the two petitions. In these 
circumstances both the petitioners have 
come up to Court with petitions 
under Art. 226 of the Constitution pray- 
ing that the recovery proceedings initiat- 
ed against them being wholly illegal and 
not. sustainable in law should be quashed 
and the respondents may be restrained 
from recovering any amount from them. 

3. No affidavit in opposition has 
been filed by respondents 1 and 2. To 
bring out the point, on which both the 
writs, to my mind stand concluded, if 
is sufficient to reproduce the facts as 
contained in the affidavit filed by Shri 
F. S. Zulfiquar-ud-Din on of res- 
pondent No. it (the District Collection 
and Recovery Officer) in opposition to 
C. W. 951/707 In this affidavit, it is nof 
denied that the licences for the three 
country liquor shops were sold in favour 
of the partners constituting the three 
firms abovenamed of which the peti- 
tioners in both the writ petitions were 
not partners. But it was urged, (accord~ 
ing. to para 3 of the affidavit) that the 
petitioner in C. W. 951/70 along with 


had entered into a sub-partnership with 

Nanak Singh and in terms of this sub~ 

partnership the partners were liable to 

pay their shares of losses and also to 

pay the licence-fee to the extent of their 
es. 


It was further stated that recovery 
certificates issued by. the Collector of 
Excise, respondent No. 2, had been re- 
ceived by respondent for purposes 
of initiating the recovery proceedings 
against the licensees and that these cer-~ 
tificates were directed against Messrs. 
Nanak Singh and Company and that the 
names of the defaulters were also men- 
tioned in the certificate which included 
the name-of Nanak ‘Singh, but did nof 
include the art age of the petitioners, 
Respondent No. in execution of these 
warrants, was * ble to realise soma 
amount from the named defaulters but 
it was- difficult to realise any further 
amount because particulars of the 
defaulters given in the certificate wera 
not complete. Respondent No. 3, there~ 
fore, moved the Department 
and asked: for the particulars. By letter 
dated 2nd June, 1970, the Assessing 
Department informed the respondenf 
that the dues may be recovered “from 

those- connected with ` business of 
Nanak Singh and Company”. Enquiries 
thereafter revealed the existence of tha 
sub-partnership referred to above in 
which the petitioners, as stated earlier, 
were partners with Nanak Singh. Res« 
pondent No. 3 also received a copy of 
the balance-sheet of the account of tha 
sub-partnership which was maintained 
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by Nanak Singh. According: to this 
balance-sheet maintained by Nanak 
Singh some amounts were shown due 
to him (Nanak Singh) from the peti~ 
tioners. On the basis of this informa- 
tion, because the petitioners in these 
petitions were not residing in Delhi, 
respondent No. 3 sent recovery certifi- 
cates to the Collector of the Districts 
where they were residing and these re- 
covery proceedings came to be initiated 
against them. 

4, The learned counsel for the 
petitioners urged that this initiation of 
recovery proceedings against the peti- 
tioners was against law and that at no 
stage any opportunity had been allowed 
to the petitioners to substantiate their 
case or to show that they in fact were 
not licensees and that no amount was 
due from them or that the so-called 
balance-sheet relied upon by respond- 
ent No. 3 was in fact a faked document 
and no amount was due from them to 
Nanak Singh. 


5. After hearing the learned 
counsel for the parties I think there is 
merit in this objection. The Punjah 
Excise Act, 1914 (Act 1 of 1914) as ap- 
plied to Delhi, it was not disputed be- 
fore me, contains the law regulating, 
amongst others, manufacture, sale and 
possession of intoxicating liquor and of 
intoxicating drugs. It was in order to 
give effect to the provisions of this Act 
that the auctions of the country liquor 
shops referred to above were held. 5. 60 
of this Act provides the method for the 
recovery of dues and lays down that all 
excise revenue and all amount due to 
the Government by any person on ac- 
count of any contract relating to the 
excise revenue may be recovered from 
the person primarily liable to pay the 
same or from his surety, if any, by dis- 
‘tress and sale of moveable property or 
by any other process for the recovery 
of arrears of the land revenue due from 
land holders or from farmers of land 
or their sureties. Recovery under this 
provision has, therefore. to be made 
from a person found to be a person pri~ 
marily liable to pay the amount deter- 
mined to be due and it is after this 
determination that the amount can he 
recovered as arrears of land revenue. 
Revenue Recovery Act (Act 1 of 1890} 
makes provisions for recovery of cer- 
tain public demands including the 
arrears of land revenue. Section 3 of 
this Act provides that where an arrear 
of land revenue or a sum recoverable 
as arrear of land revenue is payable to 
Collector by a defaulter being or having 
property in a district other than in which 
the arrears accrued or the sum is payable, 
the Collector may send to the Collector 
of that other district a certificate in the 
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form as nearly as may be according to 
the form prescribed in the Schedule 
attached to this Act, and the Collector 
of the other District shall thereupon 
proceed to recover the amount mention- 
ed in the certificate as arrears of land 
revenue. The certificate to be issued is 
to contain, amongst others, the name of 
the defaulter and such other particulars 
as may be necessary for his identification 
and also the amount payable by him and 
the account on which it is due. It is, 
therefore, evident that before the re- 
covery proceedings are initiated it is 
imperative that the identity of the person 
from whom the recovery is to be made 
and the quantum of the amount that is 
sought to be recovered have got to be 
determined and fixed not by the Collector 
to whom the certificate is sent for ex- 
ecution but by an appropriate authority 
competent to fix the Hability on the de- 
faulter named in the certificate. 


6. It is the case of the petitlonerg 
in both the petitions that neither the 
Collector of Excise, Delhi Administra- 
tion, respondent No. 2 nor any other 
competent authority at any stake gave 
any notice to the petitioners or deter- 
mined their liability or indicated the 
grounds on the basis of which the ra 
covery was sought to be made from 
them. As stated earlier, respondents 1 
and 2 have not filed any affidavit in op- 
position. Shri B. N. Kirpal, appearing 
on behalf of all the three respondents, 
was unable to show that. the liability of 
the petitioners was at any stage deter- 
mined by any competent authority. If 
is in fact clear from the affidavit filed 
in opposition by respondent No. 3 that 
it was the Recovery Officer who him- 
self determined this liability of the peti- 
tioners and proceeded to recover the 
balance of the amount that remained 
unpaid by the defaulters named in the 
certificate. This recovery is wholly un- 
authorised and cannot be sustained. 


7 The learned counsel for the 
petitioners contended that as the peti« 
tioners were not partners in the licensee- 
firms but were simply sub-partners with 
one of the partners of that firm, they 
could, under no circumstance, be liable 
for the amount due‘* from the licensee- 
firms and this Court may restrain the 
respondents from taking recovery pro- 
ceedings against them under any cir- 
cumstance. - This proposition cannot be 
accepted in the abstract. It is a ques- 
tion of fact in each case as to what is 
the effect of a particular sub-partnership. 
It will be open to the competent autho- 
rity to initiate proceedings against the 
petitioners to determine if they are 
liable on the material placed before it. 

8. Placing reliance on Section 78 
of the Punjab Land Revenue Act, 1887, 
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providing ‘that a person who denied his 
liability for the arrears of land revenue 
or any part thereof was entitled to in- 
stitute a suit in a Civil. Court, Shri 
Kirpal urged that the petitioners had the 
alternative remedy provided by this pro- 
vision and relief under Art. 226 of the 
Constitution . should not be allowed to 
them. The argument. cannot be accept- 
ed firstly because according to Section 78 
the person disputing his liability has first 
to make the payment before filing the 
suit and the remedy provided by this 
provision is thus illusory in a case like 


the present one and secondly because for 


reasons already given the entire recovery 
proceedings . against the petitioner are 


without the sanction of law and are un- - 


authorised. 


9. In thé. case of Civil Writ 


710/70, Shri Kirpal also raised another 
preliminary objection ‘and contended that 
the petitioner in this case had committed 
contempt of this Court and, therefore, 
in any view of the. matter, was not en- 
titled to any rélief under Art. 226 of 
the Constitution. The contempt alleged 
against him is that he had given wrong 
and. false particulars as to his assets 
which he was required to disclose by an 
order of this Court. The relevant facts 
are that when this Civil Writ 710/70 
came up for admission on June 26, 1970, 
the petitioner in this case was under 
arrest and detention in execution of the 
recovery-certificate; referred to earlier. 
The admitting Bench directed him to be 
released on his furnishing security in the 
sum of Rs. 5,000/- with one surety in 
the like amount to the satisfaction of 
the District Collection and Recovery Off- 
cer. The learned counsel. for the peti- 


tioner also gave an undertaking at the 


bar at that time that the petitioner shall 
not alienate his assets, moveable or im- 
moveable, as they existed on June 26, 
1970 till the next date of hearing in the 
case which.was July 14, 1970.° On this 
date when the case came up before the 
Division Bench the petitioner was called 
upon to file a list of his- moveable or 
immoveable properties supported by an 
affidavit. With this further direction the 
order of the admitting Bench dated 
June 26, 1970 was allowed to continue. 
It appears that: the petitioner, in com- 
pliance with this order, filed a list of his 


properties which, it is now stated by the ~ 


respondents to. be false in material par- 
ticulars. ‘This assertion of the respond- 
ents is emphatically controverted by the 
petitioner.. He maintains that the list 
filed by him was absolutely correct and 
in order. A separate application (being 
Cr. M. (M) 113/70) on this subject is 
pending in this Court. I do not think 
that the pendency of that application in 
the peculiar. facts of this case. is a bar 


Roshan Lal v. Man Mohan 


[Pra, 8-11] ' Delhi 201 


to the relief being allowed to the peti- 
tioner when admittedly the petitioner in 
the other C. W. ue who is being pro- 
ceeded against by the: respondents in 
exactly the same circumstances has. to 
be allowed the relief. The pr 

cee for this reason is not sustain- 


In the result Civil Writs 
bro and 710/70 are accepted in the 
above terms and respondent No. 3 or 
his agent is restrained from taking any 


‘recovery proceedings against the peti- 


tioners in these two petitions except 
after receipt of a certificate according 
to law and the matter is remanded to 
respondents 1 and 2 for initiating pro- 
per proceedings for the determination of 
the liability of the petitioners in accord- 
ance with “iy 


1L. In the circumstances of this 
case, the parties are left to bear thelr 


own oe 
l Order accordingly, 
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- RAJINDAR SACHAR,’ J. 
Roshan Lal Devi Dass and others, 
Petitioners v, Man Mohan Chopra, Res- 
ao 


R. No. 450-D of 1963, D/- 21-12- 
acta from order of G: R. Luthra Addl. 
Sr. Sub. J., Delhi, D/- 13-7-1963. 


_ (A) Houses and Rents — Delhi. and 
apace Rent Control Act (38 of 1952), 
- 13 (2) — A protection from eviction 
= be claimed by a tenant who deposits 
arrears of rent in Court unconditionally 
on the first day of hearing —~ His sub- 
sequent objection to its withdrawing by 
the landlord does not make prior un- 
conditional deposit a conditional one so 
as to make tenant liable to eviction. 
(Paras 8, 9 and 11) 
' (B) Civil P. C. (1908), O. 22, R. 10 
w Eviction proceeding does not become 
incompetent on transfer of property by 
landlord during its pendency. Same can 
be maintained and continued by the 
landlord FS the transferee. AIR 1961 
Punj 326 & AIR 1969 NSC 72 & AIR 
1964 Punj 363, Rel. m (1966) 68. Pun 
LR 14, Explained and D hed. 
(Paras 17 and 18) 
Cases Referred: - Chronological Paras 
(1969) AIR 1969 NSC 72 (V 56)= 
1969 Ren CR 393, Ramchander 
Nersey & Co. v. Wamanrao V. 
Shenoy 18 
(1966) 68 Pun LR 14 = 1965 Cur 
LJ 503, Madan Lal v. Harkishan 
- 18 
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(1964) AIR 1964 Pun] 363 (V 51)= 
66 Pun LR 289, Pritam Singh v. 
Raja Ram 

(1961) AIR 1961 Punj 326 (V 48), - 
Sukhdip Singh v, Arjan "nB 18 
d 

(1960) ATR 1960- Cal 278 (V 47), 
Satish Chandra Das Gupta v, 
State of West. Bengal 18 
Pun LR (SN) 2, Maya 

v. Shivji Maharaj Idał 
Shawala 


(1954) AIR 1954 Pun] 257 (V. a 
TLR (1954) Pun{ 916, o 
” Chand v. Gulzari Lal 8 
(1953) ‘AIR 1953 Puni 70 (V 40)= 
54 Pun LR 501, Jiwan Mal v. 


Khushi Ram : g 
ae AIR 1951 Caf 442 (V 38)" > . 
Cal WN 617, Amar Nath | 
Misra v Sreenarain 9, £0 - 
(1929) AIR 1929 Nag 227 (V 16)= 
115 Ind Cas 165, Oliver Ruby f 
Brown v. G. L P. Rly Co. g 


- Gurcharan Singh, for S EDER 
S. M. Marwah, for Respondent. 

OBDER:— This is a petition under 
Section 38 of the Delhi and Ajmer Rent 
Control Act, 1952 (hereinafter called the 
‘Act’) and Art. 227 of the Constitution 
of India against the judgment of -the 
Additional Senior Sub-Judge dated: 18th 
July, 1963 by which he set aside the 
judgment of the trial-court and remand- 
ed the to the trial-court 

2. The petitioners are the land- 
lords of the building in dispute. A suit 
tor efectment was brought by them on 
the allegation that the respondent was 
a tenant under ‘them on a monthly 
rental and that he was liable to be evict- 
ed on the ground that he had failed to 
pay the rent. It was claimed that 
the premises were required bona fide for 
the personal occupation by the landlord. 
The respondent controverted the allega- 
tions. He denied that he was the ten- 
ant under the appellant and contended 
that he was not liable to be evicted on 
any of the -grounds. Along with the 
written statement, Rs. 1400/-° on account 
of arrears of rent and costs were deposit- 
ed in court by the respondent-defend- 
ant. Thereafter an application was filed 
by the Lapeer ad on 23rd . of 
March, 1959 requesting thaf he be per- 
mitted to withdraw this amount. Notice 
of this application having been given to 
the respondent, he filed reply dated 18th 
of April, 1959 in which it was stated 
that the defendant had denied that the 
plaintiffs are the landlords and the 
owners of the premises In question. Tf 
was also stated that the amount has been 
deposited and the p 
titled to 
decided that they are the landlords and 
the owners E the premises. Tt was, 
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therefore, prayed that this application 
for withdrawal of the amount the 
plaintiffs be. 

3. The trial colt however, by. 
its order dated 27th April, 1959 allowed 
the application of the plaintiffs to with- 
draw the amount as it was of the view 
that the defendant could not prevent tha 
amount from being made over to the 

plaintiffs, once the same had been 
deposited in the court.by him. The ten- 
ant was not satisfied with this order and 
took the matter in appeal. It is common 
Pom that or appeal of the. tenant 


4. The parties had gone on trial 


on the following issues:— 


- fl. Is the sult for personal necessity? 
2. Is the defendant liable to ejectment 
on any of the ‘grounds mentioned 
in the plaint? 
8, Is the defendant not a tenant of 
the plaintiff? 
4. What is the standard rent of the 
premises in dispute and can it ba 


disposal the plaintiff plead- 
ed that the tenant was liable for evic+« 
tion as he was not protected by Sec- 
tion 13 (2) of the Act. Now- one of the 
grounds in Section 13 (1) Proviso (a) for 
the evictlon of the tenant is that the 
tenant has neither paid nor tendered the 
whole of the arrears of rent due within 
one month of the date on which notice 
of demand for the arrears of rent has 
been served on him by the landlord in 
the manner provided in Section 106 of 
the Transfer of Property Act, 1882. Sub- 
section (2) of S. 13 provides that no 
decree or order for recovery of posses- 
sion shall be passed on the grounds 
specified in CI. ta of proviso to sub= 
section (1), if on the first day of hearing 
of the suit or within such further time, as 
has to: be allowed by the court, the ten- 
ant pays in court the arrears of ren? 
then due, together with costs of the sult. 
The argument of the petitioners in the 
trial-court was that though the amount 
had been deposited by the tenant on the 
first day of hearing but as he had object- 
ed later on to the withdrawal of the 
same by the landlord, Aah Meiaat (2) of 
S. 18 did not give him any protection 
and therefore he was liable to be evict. 
ed, as he must be considered not to have 
deposited the arrears as required by the 
Act. This contention fottnd favour with 
the trial court and he came to the cona 
clusion that the tenant was Hable to be 
evicted as he had not deposited the ar- 
rears of rent as required by the statute. 
As regards the other ground namely, the 
fround of personal. necessity, the trial 
court did not geride it in view of tha 
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finding that the tenant was ‘liable to be 
hese on the JEONG, of non-payment 
of rent, 


5. Under TE No. 3 the trial 
court came to the conclusion that the 
defendant-respondent is a tenant of the 
plaintif and decided this issue in favoug 
of the plaintif. - 


6. As regards De No. 4, he ob- 
served that the issue of standard renf 
did not arise though otherwise also he 
was not satisfied that there was any evi- 
dence by which, the standard rent could 
be fixed. The trial court. therefore, by 
its judgment dated 27th of April, 1961, 
passed a decree for nent against 
the respondent-tenant. An appeal was 
taken by the. tenant which was heard by 
the ‘Additional Senior Sub-Judge, Delhi. 
The lower-appellate court came to the 
conclusion that as the deposit was made 
by the tenant without any condition, the 
same was in compliance with the statute 
and the tenant was protected by virtue 
of Section 13 (2) of the Act. ‘The lower- 
appellate court also went into the ques- 
tion whether the defendant was a ten- 
ant of the plaintiffs and after referring 
to various admissions in the letters, 
written by the defendant, came to the 
conclusion that the defendant was a ten- 
ant of the plaintiff. In view: of his find- 
ing that the tenant was not liable to 
ejectment on the ground of non-payment 
of rent, the appellate court by his judg- 
ment dated 18th of July, 1963 remanded 
the case to the trial court to determine 
other points which had been left un- 
decided by the trial court. It also gave a 
direction that the trial court should also 
find out the standard rent. It is against 
this judgment that the present revision 
petition has been filed in this court. ` 


7. During the pendency of this 
petition in this Court an application was 
filed being Civil Miscellaneous No. 1408-J 
of 1970 on behalf of S. Hukam Singh and 
S. Kartar Singh. In this application it was 
stated that these applicants have become 
the owners of the entire. property by 
means of a deed of conveyance dated the 
18th of January, 1968 and it was prayed 
that they may be substituted for the 
original petitioners. . This application 
came up before me. on 10th November, 
1970, when I granted it subject to just 
exceptions. On the same day, however 
counsel for the respondent Mr. Marwah 
appeared and stated that he would like 
to reply to the application objecting: to 
the right of the applicant to be implead- 
ed.. I consequently directed by my order 
of the same date. that this Miscellaneous 
application be put up along with the 
main case and they will be heard to- 
gether. Reply was filed by the respond- 
ent in which it was stated that the ap- 
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plication for substitution of the appli- 
cants does not lie. It was also stated 
that the revision petition itself had be-. 
come infructuous as the original peti- 
tioners.are no longer landlords and the 
applicants cannot be subtituted in place 
of the present petitioners. I shall have 
occasion to say something about this 
petition later on in my judgement. 


8. Mr. Gurcharan Singh, the 
learned counsel for the petitioner-land~ 
lord challenges finding of the lower ap- 
pellate court which has held that the 
payment having been made in court by 
the tenant on the Ist’ day of hearing, 
the same was a valid tender within the 
meaning of Section 13 (2) of the Act. 
The learned counsel concedes that when 
Rs. 1400/- was paid iwm court, the same 
was deposited unconditionally. But it 
is urged that the benefit of Section 13 
(2) could not be availed of by the ten- 
ant because he later on objected to the 
withdrawal of this amount by the land- 
lord. This according to the learned 
counsel makes the original tender a con- 
ditional one. In this connection he re- 
ferred me to a Division Bench judgment 
in re Jiwana Mal v. Khushi Ram, (1952) 
54 Pun LR 501 = (AIR 1953 Punj 70) 
where the tenant deposited the rent in 
the court on the date of hearing but it 
was under protest with a prayer that 
it should not be paid to the landlord and 


‘it was held that this was not an uncon- 


ditional ‘tender and therefore the re- 
quirement of the proviso to Section 13 
(2) (ij) of the E. P. Urban Rent Restric- 
tion Act, 1949, (which is almost in similar 
terms as Section 13 (2) of the Delhi and 
Ajmer Rent Control Act, 1952), were not 
complied with. The contention is that 
it is not open to the tenant to first 
deposit the arrears unconditionally and 
then to object later on to its withdrawal 
being made to the landlord and still 
avail of the benefit of Section 13 (2) of 
the Act. It is suggested that in these cir- 
cumstances it would amount to a condi- 
tional deposit hence no compliance with 
Section 13 (2) of the Act. 


Though it is true that the action of 
the tenant in objecting to the . with- 
drawal of deposit by the landlord is . 
hardly to be commended and to say the 
least is contumacious, yet the question 
that has still to be answered is whether 
the. requirement of Section 13(2) has 
been complied with in the present: case 
or not. Now Section 13(2) specifically 
says.that no decree or order for eviction 
will be passed if on the first day of hear- 
ing of the suit or. within such further 
time, as may be allowed by the court, 
the tenant pays in court the arrears of 
rent- then due together with the costs of 
the suit. It is not:disputed that the 
tenant. did pay in court the arrears of 
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rent together. with costs on the first day 
of hearing. At the time of the payment 
in court no condition was made either 
specifically.. or by implication that the 
deposit was not being made wuncondi- 
tionally. Prima facie the requirement of 
paying the money in court was fulfilled 
when the money was paid in court on 
the first day of hearing. In this context. 
the case is obviously. distinguishable from 
the Division Bench judgment noted 
above. In the case of (1952) 54 Pum’ LR. 
501 = (AIR 1953 Punj..70) the tenant 
filed a written statement on 29th of 
October, 1949 and in - that very state- 
ment pleaded. that ae sum which he 


was depositing under ‘protest should not’ 


be paid to the landlord. It was in that 
situation that the Division Bench held 
that this was a conditional tender and 


did not comply with the requirement of . 


the Rent Act. 


In the presente case, however, in ne 
written statement, which is dated 2st 
March, 1959, it is only mentioned that 
the answering defendant. has deposited 
Rs. 1400/-: There is no such condition 
implied or even mentioned in-the written 
statement : that though ‘the money is 
being -deposited in ‘the court, the same 
should not be paid to the plaintiff or 
that the court cannot deal with it in 
any manner it likes. It is well settled 
that the money deposited in a Court by 
a tenant under the provisions.,of Rent 
Control Act is custodia legis and is not 
even liable to attachment in execution 
of a decree and can only: be dealt with 
by the court Vide Roop Chand v. Gul- 
zari Lal; ATR 1954 Punj 257. Now, there- 
fore, this money which:was paid in court 
by the defendant was custodia’ legis as the 
same was deposited: without’ any condi- 
tion on the first date of hearing. It 
therefore cannot be said that the money 
was not: deposited as required. by S: 13 
(2) of the Act. It is at the point of time 
when : the deposit is made that deter- 
mines whether the same’ is conditional 
lor un-conditional. Thus if the tenant 
lon the first day of -hearing was to pay 
the money-in court but with a condition 
he would'not get the benefit of S. 13 (2) 
. leven if later on he was to waive the 
. This is. because the statute 
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mean that the original ee which was 


Roshan Lal v. Man Mohan (R. Sachar J.) 


A. IL Ru 
3596 


unconditional had ceased to be so; 
subsequent act. 


In AIR 1955 NUC (Puni) 
Bhandari, C. J. held that .when the 
tender was deposited in the court but 
the tenant - prayed ar the amount ten- 
dered should not be handed over. to the . 
landlord as certain disputes had arisen 
between them, the same did not amount 
to conditional tender and was a valid 
brat The Division: Bench: authority 

in (1952) 54 Pun LR 501 = (AIR 1953 
Punj 70) was noticed but’ distinguished. 


‘In Maya Ram v. Shivji Maharaj Idal 


Mandir Shawala, (1956) 58 Pun LR 
(short notes) 2 Harnam Singh, J. held 
that: statement of the: tenant on the first 
day of hearing that he: was prepared to 
pay the same in the presence of court 
in order to avoid a controversy but that 
it is not admitted that the petitioner is 
a landlord and-is entitled to the amount, 
did not make.the tender a conditional 
one. His Lordship. further held that fn 
deciding whether the tender was con- 
ditional or unconditional, all that had 
to be seen was whether the person ten- 


dering it had made the offer conditional 


upon the other party doing something. 
‘The earlier case of (1952) 54 Pun LR 501 
‘= (AIR 1953 Punj 70) to which Harnam 

Singh, J. was a party was distinguished 
by his Lordship. j 


9. In the present ` case, apart 
from the fact that at the time of the 


-- deposit there was no condition imposed 


by the tenant at all, even in the reply 
to the. application ; for withdrawal of the 
amount by the landlord all that was 
stated by the defendant was that. it. had 
not been stated how the plaintiffs were 
entitled to be allowed to withdraw the 
amount. This was.because the defend- 
ant had denied that relationship of the 
landlord and tenant existed between the 
parties. Thus no~-doubt hurdle was 
placed in the way ofthe landlord. with- 
drawing the deposited amount, yet it 
cannot be held that this subsequent ac- 
tion amounted to making the first deposit 
which was: an unconditional one into 
a conditional one. As a matter of fact, 
the trial court by its order, of 27th of 
April, 1959 by . which it allowed the 
landlord to withdraw - the amount, had 
already taken a view that the deposit 
made ‘by the tenant was an uncondi- 
tional one.. The trial :court in- support 
of its decision’ had relied on Oliver Ruby 
Brown v. G. I. P. ‘Ry. Co., AIR 1929 Nag 
227 and Amar. Nath Misra v. Sreenarain 
Mansianka, AIR 1951 Cal 442. In that 
case, however, the only point was thaf 
a deposit had been made by the judg- 
ment.debtor but the same could’ not be 
paid to the decree-holder because. of the 
application by the judgment-debtor. In 
these circumstances it was held that as 
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the judgment-debtor had prevented the 
decretal amount from 
decree-holder he was liable to pay.. in- 
terest. This authority has no relevance 
to the present case. 


10. 
Is AIR 1951°Cal 442. In that case, 
which was-under the West Bengal Pre- 
mises Rent Control Act, it was observed 
that Section 12 (2) of that Act enjoined 
the tenant to pay through Court within 
a period of one month and that this 
required that. the money must be paid 
or lodged in court in sufficient time so 
as to reach the hands of the landlord 
within a month and that the obligation 
of a tenant © does not end by simply 
depositing the money in court but he 
must see that the money deposited 
actually reaches or there is the possibi- 
lity of reaching the money to the land- 
lord within the prescribed period. In 
that case, the suit was filled on 9th May, 


1949 and Section 13 (2) of'the Act pro-. 


vided that if a tenant was to take bene- 
fit, he had to deposit through the court 
within a period of one month the arrears 
of rent along with the interest. Notice 
of the deposit was given to the landlord 
on 20th June, 1949 and on 26th June, 
1949 the landlord became entitled to 
withdraw the money from the court. 
Bose, J. after holding that no interest 
under Section 12 (2) of the Act was 
deposited and therefore the tenant could 
not be benefited went on to observe that 
the deposit should have been made suffi- 
ciently in time so that the money could 
reach the tenant within :one month.. In 
that case, the observations that the 
money should be paid through court 
within one month means that the money 
should reach the 
month was in the nature of obiter and 
not necessary for the: decision of the 
case. The case was being decided on the 
point that interest having not been de- 
posited the tenant was not protected. 
Moreover, with’ respect, I cannot agree 
that payment through- court within one 
month should be ‘held to mean the fur- 
ther requirement that it should also 
reach the landlord within one month. 
That seems to me to be adding some~ 
thing to the statute which is not permis- 
sible. Another distinction is and which 
is noticed by Bose, J.; namely phraseo- 
logy between payment into the court and 
payment through. court. The observa- 
tions are made with regard to the phrase 
‘payment’ through court.’ While’ in the 
present case, the agen od in S. 13 
(2) is ‘pay in court.’ ` 


11. It is, therefore, quite clear-on 
the authorities that all that Section 13 


(2) requires is that the tenant pays. in- 


court the arrears along with interest: and 
costs on the first-day of hearing without 
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any. condition. .It is important .to note 
that the point: of time that is relevant 
to determine whether the tender is con- 
ditional or otherwise is at the time of 
deposit. It is at that: time that it has 
to be decided whether the tenant can 


“be given benefit under Section 13 (2) of 


the Act. It was not contended by the 
counsel ‘for the ` petitioner that at the 
relevant time when money was paid in 


‘court, the same was in any manner con- 


ditional. ‘The payment made in court 
was unconditional and therefore it was 
a compliance of Section 13 (2) of the 
Act made at the relevant point. Now 
subsequently the tenant did raise objec- 
tions to the withdrawal of the amount 
by the landlord but that could not con-| © 
vert a valid tender into an invalid tender 
because the relevant point of time to 
determine that had since gone by, name- 
ly Ist day of hearing and on that date 
admittedly it was unconditional tender. 


12. Thus‘ finding of the lower- 


-appellate court that the defendant was 


not liable to be evicted on the ground 
of non-payment of rent has to be upheld 
and is affirmed.. 


! 13. Mr. Marwah also addressed 
lengthy arguments on the question whe- 
ther the applicants who have moved 
C. M. ‘No. 1408-3 of 1970 could be im- 
pleaded in the revision before me. His 
contention was that before the eviction 
application could succeed the landlord, 
who files the application must continue 
to be a landlortl till the date of decree 
and even, during further subsequent pro- 
ceedings in appeal or revision. The 
learned counsel for the petitioner, how- 
ever, countered this and.submitted that 
once a cause of action had arisen to the 
landlord and an application for eviction 
had been filed, it was -immaterial whe- 
ther he remained a landlord subsequent- 
ly or not. A decree must follow once 
an: eviction application had been made 
and if .the grounds of: eviction are made 
out. The learned counsel for the peti- 
tioner had also contended that the ap- 
plication for substitution was only. of a 
mere academic interest, as the original 
petitioners, landlords are. on record 
and even: though they may have sold the 
property, it will still: be open to them 
to: carry. on this litigation. He submitted 
that Order 22, Rule 10 gives benefit to 
the .transferee to get ‘himself impleaded 
to the pending proceedings but that did 
not deprive the original parties to con- 


‘tinue the litigation’ asi the said. provision 


was for. the benefit of the transferee. 
According to the learned counsel for the 
petitioner the present petition, there- 
fore would not be infructuous. both on 
the ground that it could be. continued 
by the. present petitioners and, also be~ 
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cause applicants could be validly sub- 
stituted. 


14. Mr. Marwah also addressed 
arguments and urged that even if it was 
to be - held that the’ defendant had 
defaulted to make payment of arrears as 
required by Sec. 13. (2) yet he was not 
liable to eviction as he was not a ten- 
ant of the landlord and hence no order 
for eviction could be passed. He con- 
tended before me.as it was contended 
in the courts below that decision on the 
question of his being a tenant had been 
wrongly decided by the .lower-appellate 
court as it was beyond the pleadings. 
He referred me to the pleadings and the 
notice issued by the landlord in support 
‘of his contention that the case of the 
plaintiff had been that defendant became 
a tenant by operation of law, and was, 
fin fact a tenant under the previous land- 
lord. Findings of the courts below now 
are that he was not a tenant of the pre- 
vious landlord but had become a tenant 
by his conduct and dealings with the 
present petitioners. 


15. Mr. Marwah had contended 
that it was not open to the courts below 
to have come to this conclusion as this 
finding that he was a tenant by conduct 
was beyond the pleadings. This. argu- 
ment had been addressed by Mr. Marwah 
on the assumption that even Lf I was to 
take a view different from that of the 
lower appellate court on the question of 
the deposit of rent it was open to him 
to argue and support the judgment of 
the lower court on a point which had 


been decided against him’ pane of ten- -> 


ancy. 


. Mr. Gudarna Singh, “the learned 
counsel for the petitioners had disputed 
the right of the defendant to argue this 
point and re-open the finding given by 
the lower appellate court that the 
defendant was a tenant of the plaintiffs. 
The. counsel for the petitioners had con- 
tended that a revision petition had been 
filed by the plaintiffs and it was not open 
to the defendant to re-open the findings, 


on the points decided against him It - 


was contended that Order 41, R. 22 was 
not applicable in revision. But . even on 
the assumption that this provision applied 


to revisions, the defendant, Pe was urged,- 


could not re-open that . The 
argument was that if the contention of 
the defendant was to be accepted, this 
would result in the dismissal of applica- 
tion of the landlord on the ground that 


there: was no’ relationship of landlord 


and tenant between the parties. This, 
it was submitted, would not be up- 
holding or supporting the order of the 
lower appellate court but would be 
asking for substitution of an order en- 
tirely. different from. the - one which has 
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been passed by the lower appellate court. 
This would not be within the purview. 
of Order 41, Rule 22, Civil P. C. assum- 
ing it was applicable in revision. Such 
a course was not permissible without the 
defendant having filed a revision, 
Prima facie I see force in the contention 
of the counsel for the petitioners. 

16. Mr. Marwah had addressed 
arguments on this point on the assump- 
tion that the decision of the lower. ap- 
pellate court on the deposit of rent may 
be set aside by me. But as I am affirm- 
ing the said finding on the point of . 
deposit. of arrears of rent, it is not 
necessary for me to decide whether it is 
open to the defendant to re-open the 
other findings, as -the question is no 
longer of any material. interest.. I would 
therefore refrain from re-opening. the 
other findings given by the lower ap- 
pellate court and: which have not been 
challenged by filing a separate revision 
petition by the. respondent. 

17. As regards the objection rais- 
ed by Mr. Marwah to the application 
that applicants in C. M. No. 1408-3 of 
1970 be impleaded, I find that there is 
no force in it. If the contention of Mr. 
Marwah ‘is that .....,..cceccescee because of 
conveyance the applicants alone are 
entitled to maintain the present revi- 
sion petition, then no objection can be 
faken if permission is given to them to 
be impleaded to the present petition. If,. 
on the other hand, as was contended by 
Mr. Marwah, that the assignment had 
not taken place even then, the original 
petitioners areon record and are com- 
petent. to maintain the petition. It is 
laid down in Sukhdip Singh v. Arian 
Singh, ATR 1961. Pun} 326 that the per- 


‘son acquiring the interest of a party to 


legal proceedings may continue the same 
but it does not by itself incapacitate the 
original party. from continuing the pro- 
ceedings and the former is bound and 
can benefit by the steps taken by the 
latter. Thus. the original petitioners can 
maintain the present petition even if 
they had assigned their full rights to the 
applicants in C. M. No. 1408-J of 1970. 


18. It has also been held by the 
Supreme: ‘Court in. Ramchander Narsey 
and. Co. v. Wamanrao -V. Shenoy, 1969 
Ren CR 398=(AIR 1969 NSC 72) that if 
a suit has been validly instituted the 
same cannot be dismissed on the sole 
fround that the original landlord had 
assigned his rights to a subsequent trans- 
feree. Their Lordships have held that 
once a suit has been validly instituted, a 
decree must necessarily follow unless the 
law prescribes otherwise. The argument 
that as arrears of rent were due'to the 
previous landlord and by assigning they 


became mere debt and therefore would 


not furnish a cause of action .subsequent- 
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ly was not accepted by their Lordships. 
In that case they distinguished the deci- 
sion of AIR 1960 Cal 278 which was 
cited by Mr. Marwah. Mr. Marwaha in 
this connection referred me to the autho- 
rity of Madan Lal v. Harkishan Lal, 
(1966) 68 Pun LR 14 and contended that 
after the transfer was made by the ori- 
ginal landlord the eviction proceedings 
could not have been continued. Assum- 
ing that this authority lays down the 
law correctly, the present application in 
C. M. 1408-3 of 1970 has been filed to 
serve this very purpose. In this very 
authority it has been observed that no 
application was made by the transferor 
landlord to implead the transferee or by 
the transferee to be impleaded as a 
party in these proceedings. In the ab- 
sence of such an application, his Lord- 
ship held that the eviction proceedings 
could not be continued. 


In the present case, however C. M, 
1408-J of 1970 has been filed with a 
specific request that the transferee of 
the original landlord be impleaded as 
parties to the petition. If that applica- 
tlon is allowed, the objection that the 
original petitioners were landlords and 
had transferred their rights and that 
there was no landlord before the Court 
no longer survives. This is another good 
reason why the application of the ap- 
plicants for being impleaded should be 
allowed. I may observe that the ob- 
servations of the learned Judge in (1966) 
68 Pun LR 14 that the moment the pro- 
perty was sold by the landlord, the 
eviction proceedings could not continue 
would seem to run counter to the AIR 
1961 Punj 326 (to which Mahajan, J. 
was a party) wherein it has been ob- 
served that the original party is not in~ 
capacitated from continuing the proceed- 
ings even if he has transferred rights 
during the pendency of the suit. 


Another Division Bench of Punjab 
High Court in Pritam Singh v. Raja 
Ram, AIR 1964 Punj 363 has also held 
that a transferee from a landlord can 
claim ejectment of the tenant on the 
ground of a subsisting sub-lease which 
was entered into during the time of his 
predecessor-in-interest so long as sub- 
lease took place after the commence 
ment of the Act and without the written 
consent of the landlord. It was sought 
to be urged before the Bench that the 
word ‘landlord’ must be restricted to the 
landlord during whose terms the sub~ 
lease had taken place. This plea was 
negatived and it was held that a trans- 
feree from a landlord can maintain evie- 
tion petition and that right was not res~ 
tricted to the . original landlord. The 
observations of Mahajan, J. in (19686) 68 
Pun LR 14 if meant to Jay down that 
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an application for eviction becomes in- 
competent if during its pendency the 
landlord transfers ‘the property even 
though the transferee seeks to be im- 
pleaded would seem to run counter to 
1969 Ren CR 398 = (AIR 1969 NSC 72) 
where their Lordships did not accept the 
plea that the eviction application has to 
fail simply on the ground that there has 
been a transfer of interest by the land- 
lord after the filing of an eviction ap- 
plication. It has been clearly laid down 
in that authority that a suit validly in- 
stituted will not be defeated by the mere 
fact of the transfer of the criginal land- 
lord. On principle also, there does not 
seem any justification to hold that by 
the transfer of the property, the evic- 
tion application which may have been 
properly filed could not be proceeded by 
the transferee. As a tenant can take 
benefit .of a permission having been 
given by the original landlord and can- 
not be evicted because no permission 
was taken from the transferee of the 
landlord as was held in AIR 1964 Punj 
363 similarly if a proper application had 
been filed by the original landlord the 
same can be maintained end continued 
by the transferee of the landlord and it 
will not be dismissed on the mere ground 
that the application is no longer main- 
tainable. This argument restricts the 
meaning of the word ‘landlord’ to the 
person who filed eviction application and 
seeks to bar the transferee or even the 
legal representatives from continuing the 
application. No justification in any 
principle can be spelled out for such an 
extreme proposition. It would be seen 
that the judgment of Mahaian, J. was 
based on the fact that before him there 
was no landlord because the transferee 
had not applied to be impleaded as a 
party. It was in that context that his 
Lordship took the view that the original 
landlord had ceased to be landlord and 
the transferee was not before him and 
therefore eviction order could not be 
passed. This authority, therefore cannot 
support the contention that applicants in 
C. M. No. 1408-J of 1970 cannot be im- 
pleaded in the revision petition. I would, 
therefore direct that applicants in Civil 
Misc. No. 1408-J cf 1970 be also implead- 
ed as petitioners to the Civil Revision 
No. 450-D of 1963 and I order accord- 
ingly. 

18. In view, however of my find- 
ing on the first point in which I have 
upheld the order of the lower appellate 
court, the case has to go back to the 
trial court as ordered by it. The con- 
sequence is that the Revision is dis- 
missed and the judgment of the lower 
appellate court is affirmed. As conduct 
of the defendant has been rather con- 
tumacious and not commendable, there 
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will be no order as to costs of this revi- 
sion petition. 

20. The parties - through their 
counsel are directed to appear before the 
District Judge on 16-1-1971. 
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Chander Prakash Sachdeva, Appel- 
lant v. Smt. Sudesh Kumari Sharma, 
Respondent. . 

L. P. A. No. 107 of 1969, D/- 27-11- 


1970 against judgment of V, S, Desh- 
pande, J., D/- 7-10-1969. 
(A) Hindu Marriage Act (1955), 


S. 13 (1) (i) — For granting divorce on 
ground of wife living in adultery, there 
must be. positive proof of aUe —t 
(X-Ref: Evidence Act (1872), S. 101) — 
AIR 1946 Nag 375 & AIR 1916 Sind 46, 
Disting. (Para 5) 
; There being a presumption 
nocence, burden to prove adultery is on 
person alleging it. There must be a 
preponderance of probability to infer 
adultery. That the wife was habituated 
to sexual intercourse cannot be inferred 
from circumstances based on medical 
evidence and on the fact that marriage 
lasted only one day. (Paras 7, 9) 


The principle that wife had’ strong 
inclination. as well as opportunities for 
sexual intercourse with strangers can- 
not be applied to such a casé, 


(5) Hindu Marriage ` Act 
S. 13 — A decree for divorce granted by 
District Court when found erroneous on 
appeal, can be substituted into one. for 
judicial separation by applying the 
maxim “Actus Curiae neminem Gravabit” 
— (The act of Court shall prejudice no- 
body) —~ (X-Ref: Ss. 10 (1) (b), 13 (1-A) 


and S. 21) — (X-Ref: Civil P. C. (1908), 
O. 7, R. 7) — (K-Ref: Maxims — ‘Actus 
Curiae neminem Gravabit’). AIR 1964 


All 486 & ATR 1965 All 280, Rel. on. 
(Para 10) 


A decree for divorce was granted by 
District Court on. ground- of wife’s ad- 
ultery. That decision was found er- 
roneous by. Single Judge of High Court 
on appeal who granted relief of judicial 
separation on ground of desertion by 
wife. That decision would enable hus- 
band to get divorce only after two years 
and to remarry after one year from ob- 
taining divorce. Apart from this hard- 
ship to husband wife’s conduct looking 
as a whole amounted to cruelty within 
meaning of Section 10 (1) (b). It would 


CO/DO/B500/71/HGP/C 


of in- 


(Para Tj. 
(1955), 


ALR, 
therefore be in the best interests of both 


` parties that a decree for judicial separa~ 


tion 
pass 


cruelty be 
(Paras 14, 15) 
Such an ‘alteration in relief is per- 
missible under Order 7, Rule 7, Civil 
P. C. read with Section “1, Hindu Mar- 
riage Act. (Para 17) 
- As such a Tas will be operative 
from the date of the judgment of Dis- 
trict Court and as two years have passed 
from that date the High Court in Letters 
Patent appeal could pass a decree for 
divorce undér Section 13 (1-A). 
(Para 21) 
Cases Referred: Chronological Paras 
(1965) ATR 1965 All .280 (V 52), - 
Kusum ge v. Kampta Prasad 18 
(1964) AIR 1964 All 486 (V 51)= 
1964 All WR (HC) 363, Avinath -` 
Prasad Srivastava v, Smt: Chandra 
Mobini 18. 
(1946) AIR 1946 Nag 375 (V 33)= 
1946 Nag LJ 310, Mt. Zul v, 
Gopalia Tukaram 8 
(1916) AIR 1916 Sind'46 (V 3)= 
34 Ind Cas 504, Mt, Shahul . vV. 
Bachayo 9 
L. Monga and Anoop Singh, ‘op 
Pi m 5. J. Bhatia, for Respondent.. 


D. K. KAPUR, J.: The appellant in 
this Letters Patent Appeal is the hus~ 
band who had brought a petition for 
divorce under Section 13 of the Hindu 
Marriage Act, 1955, against his wife, who 
is the respondent in this appeal Tha 
decree for divorce was claimed on the 
ground that the respondent was living 
in adultery. The case was tried by Shri 
K. S. Sidhu, Additional District Judge, 


on ground of wlfe’s 


. who found from the circumstances of the 


case that the respondent had left the 
appellant one day after the marriage 
and was living In adultery. He, there- 
fore, granted the decree, as claimed, 

his pecs dated 25th September, 1967. 
On appeal to this court Deshpande, J. 
held that adultery had not been esta- 
blished and thus reversed the decision of 
the trial court on this ground. How- 
ever, the learned Single Judge granted 
a decree for judicial separation on the 
ground of desertion by his judgment 
dated 7th October, 1969. On the facts 
found, it was clear that the marriage 


. took place on- 16th January, 1966, and 


only one day. after the marriage, ie. on 
17th January, 1966, the respondent left 
the appellant. I shall subsequently deal 
wi circumstan 


th the ces in which the 
relief of judicial separation has been 
granted 


2. The case of the’ appellant ig 
that he was married to the respondent 
on 16th: January, 1966, but she only 
stayed with him till 17th January, 1966, 
and the marrlage was not consummated. 
It was further claimed that the respond~ 


the appellant and thereafter 


ed by a medical board, who found tha 
she was “habituated to sexual inter- 
course”. -This expression was. explained 
by Dr. B. G. Kotwani A. W. 10, who 
was a member of the medical board, as 
having the same thing as having “fre« 
quent sexual intercourse’. From this 
medical evidence coupled with the oral 
evidence and the circumstances on re- 
cord, it is sought to be inferred that the 
respondent was living in adultery. 


3. The Additional District Judge 
held that as the respondent left the ap- 
pellant on 17th January, 1966, and went. 
to live with her cousin M. C. Rampal 
from 30th January, 1966, it should be 
inferred that between 17th and 30th 
January, 1966, she was living in adultery- 
with some unknown persons. The res- 
pondent lived with her cousin M. C. 


Rampal from 30th January, 1966, to 24th: 


May, 1966, and there is evidence to show 
that she was seen in this period in the 
company of strangers in Karol Bagh and 
Connaught Place. The Additional Dis- 
trict Judge relied on the evidence of 
R. C. Sharma, A. J.. who was working 
in the office of Messrs: Heatly and 
Gresham, Limited, New Delhi, along 
with the respondent up to 19th January, 
1966, who deposed that the respondent 
was, seen leaving the office in’ the com- 
pany of strangers. From all these cir- 
cumstances, coupled with the medical 
evidence, the trial court held that the 

respondent had an inclination for adul- 
' terous sexual life and she had ample 
opportunities to indulge in the same with 
strangers. As the facts showed that the 
respondent never. had sexual intercourse 
with her husband but the medical evi- 
dence was to the effect that she was 
habituated to sexual intercourse, it could 
be inferred that the respondent had been 
living adultery with persons un- 
known. Thus, the decree for divorce 
was granted. 


4. On appeal, the learned Single 
Judge did not accept the conclusion of 
the Additional District Judge as being 
valid. He upheld the finding that the 
respondent had deserted the appellant on 
17th January, 1966, but held that as the 
evidence in’ the present case was entire- 
ly circumstantial, the inference that the 
respondent was living in adultery could 
only be drawn if it was an inevitable 
conclusion from the evidence. He found 
that, as a matter of fact, the conclusion 
was not inevitable and in the absence of 
more direct evidence he was not pre- 
pared to hold that the mere fact that 
the respondent was habituated to sexual 
Intercourse and the fact that- she was 
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seen in the company of strangers could 
lead to the inevitable inference that the 
respondent was living in adultery. He, 
therefore, refused to uphold the decree 
for divorce on the’ ground of. the res- 
pondent’s living in adultery. 

5. We have-examined the cor- 
rectness of this conclusion. It is un- 
doubtedly true that it is‘ not known as 
to where the wife lived from 17th to 
30th January, 1966, but this does not 
mean that she must have been living 
in adultery. It is true that she had 
been found by the medical board to be 
habituated to sexual intercourse but it 
‘does not follow from this that she must 
have committed adultery during this 
period. Th b 
the respondent on 29th April, 1967. It 
is quite possible that she may have been 
habituated to sexual intercourse even 
before her marriage and the medical 
board could not possibly distinguish be- 
tween sexual intercourse before the mar- 
riage or after the marriage and no 
attempt has been made to get any 
opinion on this question from the doc- 
tors who ap in court. We are, 
therefore, left only with the evidence 
that she has been habituated to sexual 
intercourse. It is possible, of course, 
that she may have committed adultery 
but mere suspicion cannot take the place 
of evidence. The finding of adultery has 
necessarily to be based on some sort of 
positive evidence superior to suspicion. 

6. Mr. Monga, the learned coun- 
sel for the appellant, has referred us to 
Raydon on Divorce, Tenth Edition, 1967, 
and particularly to para 110 thereof. He 
relies on the passage which reads as 
folows:— | 
“ee * * it is rarely indeed that 
parties are surprised in the direct act 
of adultery, and such evidence is looked 
at carefully, in nearly every case the 
fact is inferred from ces 
which lead to it, by fair inference, as a 
necessary conclusion. and, unless this 
were so held no protection whatever 
could be given to marital rights. The’ 
court must be satisfied that there was 
something more than opportunity before 
it will affix guit, evidence of a guilty 
inclination or passion is needed in addi- 
tion. But proof of general cohabitation 
excludes the necessity of proof of parti- 
cular ‘facts to establish adultery. The 
conjunction of strong inclination with - 
evidence of, opportunity affords strong . 
prima facie evidence of adultery, but it 
is not an irrebuttable presumption.” 


T. Mr. Monga relies particularl 
on the last part of this passage. He pe 
that inclination there was, because the 
wife had obviously been having sexual 
intercourse with R This, he 
says, is established by: medical evi- 


- that 
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He says that it is established 
the wife had been living with 
strangers and had generally been seen 
in the company of others and had not 
been living with her parents. He wants 
us to apply the principle that the res- 
pondent had a strong Inclination as well 
as opportunity to the circumstances of 
this case. On the other hand, the earlier 
part of this passage says that the court 
must be satisfied that something more 
than opportunity exists before it will 
affix guilt and even earlier it is stated 
that there would be no protection to 
marital rights if the circumstances were 
not such as would lead to a fair infer- 
ence as a necessary conclusion that 
adultery had been ~committed. 


It is conceivable that in the presen# 
case the wife has committed adultery 
but looking to the type of proof that is 
` before us, it must be held that adultery 
is not established as a fact for the pur- 
pose of affording relief under the Hindu 
Marriage Act. It would be almost im- 
possible to apply the principle suggested 
by Mr. Monga to any practical case of 
marital separation in which the wife and 
the husband go and live separately by 
themselves. In such 
the modern conditions of life, the wife 
is likely to go and work somewhere and 
‘is likely to meet others in public places, 
Applying the test suggested by Mr. 
Monga as the correct test, such a case 
would almost inevitably involve a find- 
ing that adultery had been committed 
because there would be inclination as 
well as opportunity and there would be 
no protection whatever to marital rights. 
Thus, it would be impossible to distin- 
guish between the guilty and the inno- 
cent. I, therefore, conclude that this is 
not the correct principle to apply to 
cases of this type. There must be more 
positive evidence to show that adultery 
had actually been committed. 


For example, In this case, if there 
was evidence that the respondent had 


dence. 


lived in the period 17th to 30th January, . 


1966, with some particular person that 
could bea circumstance justifying the 
conclusion that she had committed ad- 
ultery. But in view of the state of the 
evidence in the present case, she may 
have lived with her friends (of female 
sex) or some other relations or even in 
a hotel by herself. As we do not know 
where she lived, we cannot conclude 
that adultery had taken place. 
period 30th January to 24th May, 1966, 
she lived with her cousin M. C. Rampal 
but there is no suggestion that she com- 
. mitted adultery with him. Thereafter, 
it seems, she went to live with her par- 
ents and she was living with them even 
when the petition was filed. There is, 


a case, in view of 


In the: 


A. I. E 


therefore, no evidence whatsoever te 
show that she had an opportunity or 
even inclination 'within the meaning of 
this test to commit adultery with some- 
body. We may also in this connection 
refer to para 109 of Raydon on Divorce, 
which is as follows:— 

“The burden of proof is throughout 
on the person alleging adultery, there 
being a presumption of innocence, Re- 
ference to the statute shows that the 
standard of proof is that the court must 
be ‘satisfied on the evidence’. The Act 
makés no distinction between the stan- 
dards of proof of adultery and that of 
any other ground of divorce but this 
has not in the past been reflected in the 
cases, which have required the same 
strict standard of proof in respect of 
adultery as is required in a criminal 
case before an accused person is found 
guilty, that is, that the tribunal must be 
satished beyond all reasonable’ doubt. 
But it has been held that a suit for 
divorce is a civil and not a criminal 
proceeding and that the analogies and 
precedents of law have no 
authority in the Divorce Court, which is 
a civil tribunal. It is wrong, therefore 
to apply an analogy of criminal law and 
to say that adultery must be proved 
with the same strictness as is required 
in a criminal case. As far as the stan- 
dard of proof is concerned, adultery, like 
any other ground for divorce, may be 
oes by a preponderance of probabi- 


It would be clear from this passage that 
there is a presumption of innocence. I 
think that this is the correct principle 
to apply. It has also been pointed out 
in this passage that there must be a 
preponderance of probability to infer 
adultery. There is no preponderance of 
such probability in the present case. I 


‘need, therefore, not refer to the ample 


case law on which the principles stated 
by Raydon on Divorce in paras 109 and 
110 are based, and merely conclude that 
it is not proper to infer adultery from 
the circumstances of the present case. 
8. Mr. Monga has also relied on 
Mst. Zuli v. Gopalla Tukaram, AIR 
1946 Nag 375. That was a case in which 
the wife claimed maintenance from the 
husband and the husband contested the 


-game on the ground of her unchastity. 


She had given birth to an illegitimate 
child and the conclusion of the court 
was that once the allegation of unchast- 
ty was made and it was found that she 
had been unchaste, the burden was on 
her to show that she had abandoned a 
life of immorality and returned to 
purity. We do not think that this prin- 
ciple is at all applicable to the facts of 
the present case. The wife may have 
been unchaste before her marriage and 
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afterwards. The question we have to 
deal with is not her unchastity but her 
living in adultery and unless her adul- 
tery is established in some positive form 
as a necessary inference from facts it 
cannot be held that she has been living 
in adultery. 

9. Mr. Monga has also referred 
to Mt. Shahul v. Allah Bachayo, 34 Ind 
Cas 504 = (AIR 1916 Sind 46) a judg- 
ment of the Sindh Judicial Commis- 
sioner. That was a case in which the 
general presumption under Section 114 
of the Evidence Act was applied to a 
case of profligacy; the principle being 
that once a set of things has been found 
to exist it continues to exist. The argu- 
ment of Mr. Monga is that here the wife 
was un and, therefore, she con- 
tinues to be unchaste even afterwards. 
According to him, the fact that the wife 
was habituated to sexual intercourse 
leads to the inference that such a state 
of affairs continues, but I do not think 
that this sort of principle can be applied 
to a case of divorce on the ground of 
adultery. Adultery cannot be inferred 
from the circumstance that the wife is 
habituated to sexual intercourse. It does 
not follow as a natural inference. In 
fact, if we apply this test to any other 
normal case divorce would have to be 
granted in every single case. The only 
difference in the present case is that the 
marriage only lasted one day and, there- 
fore, the wife must have had sexual in- 
tercourse with somebody else; but it 
does not follow as a necessary conclu- 
sion that this was done after the mar- 
riage. Undoubtedly, the present case is 
an exceptional case in this respect, but 
we are bound to apply the same test to 
this case as we would apply to any 
other marriage which had d for 
sometime. In the circumstances, I con- 
clude that in the present case, the hus- 
band is not entitled to a divorce on the 
ground that his wife Is living in adultery. 
In a sense this is a novel case because 
it sought to establish that the wife is 
living in adultery on the basis of the 
medical evidence alone. We have not 
been referred to a single case where this 
has been done. The decision of the 
learned Single Judge is, therefore, up- 
held: on this part of the case. 

16. I now turn to the question as 
to whether the husband can be granted 
a different relief, On this aspect of the 
ease the learned Single Judge conclud- 
ed that as the respondent deserted the 
appellant on 17th January, 1966, he 
would be entitled to present a petition 
for judicial separation on 17th January, 
1988, but was prevented from doing 
so because he had already been 
granted the relief of divorce on 25th 
September, 1967 by the decision of the 
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Additional District Judge. As the said 
judgment was now found to be erroneous 
on appeal, the principle to be applied 
was that the husband should be relegated 
to the same position as he would have 
been in. if he had not been granted the 
relief of divorce by the trial court. On 
application of the maxim “Actus Curiae 
Neminem Gravabit which may be trans- 
lated as “the act of court shall prejudice 
nobody”, the learned Single Judge has 
concluded that but for the decision of 
the trial court, the husband could have 
obtained a decree for judicial separation 
on or after 17th January, 1968, and had 
been prevented by an error of the Court 
from getting this relief. As desertion 
was fully proved on the record, the 
relief of judicial separation was granted - 
effect from ‘7th October, 1969, 
which was the date of the learned 
Single Judge’s judgment. The conse- 
quences of this relief would be that the 
appellant could apply for divorce on or 
after the ‘th October, 1971 and after 
getting divorce he would be able to re- 
marry after a period of one year from 
the date of the decree by virtue of Sec- 
tion 15 of the Hindu Marriage Act. 
Thus, the earliest that the husband 
rae re-marry would be 7th October, 
7 ; 

11. We find that the consequ- 

ences of E oe a terrible 

p to the husband. e marriage 
took place on 16th January, 1966, and 
lasted only till the next day. The wife 
never lived with the husBand and there 
is no possible chance in these circum- 
stances of any reconciliation. Yet the 
husband will have to wait tll October, 
1972, to be able to remarry. This is a 
period of six and a half years from the 
date of this unfortunate marriage. We 
have, therefore, approached the case 
from a different angle in order to see 
if relief cannot be granted to the ap- 
pellant in some other way. We have 
accepted the principle on which the 
learned Single Judge has acted but tried 
to apply it in a different manner. 

12. What are the facts in the 
present case? The wife left the husband 
a day after the marriage without the 
marriage being consummated. She has 
been living in different places with dif- 
ferent people. She may or may not have 
been living in adultery, but she has not 
been living with her parents. An in- 
tolerable burden must necessarily have 
been placed on the appellant in these 
circumstances. He has been unable to 
re-marry and his wife has refused 
to live with him. He has been fighting 
this litigation for a number of years. On 
top of this, the wife has shown by her 
conduct that she has no desire whatso- 
ever to continue the marriage. On 8th 
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March, 1966, i.e. very shortly after the 
ved an application for 


mated and that there 
cohabitation between the parties. She 
also stated that the marriage had been 
brought about with fraud and without 
her consent and she further alleged that 
she was never interested in the marriage 
as the husband belongs to another caste 
and this fact was concealed from her. 
A copy of, the application is Exhi- 
bit A. 8/I. For some reason this appli- 
cation was given up. 

` We then haye the respondent’s ap- 
plication to the police which is in the 
form of a report, dated 24th May, 1966, 
stating that her marriage had been ar- 


_ ranged by her parents and that after she’ 


came ‘away from her husband’s house, 
her parents would not keep her and while 
the divorce case was pending in the 
, court she desired to seek legal protection 
from being harassed by -her relatives. 
It is apparent from this that even her 
parents were not prepared to keep her 
and she had no desire whatsoever to 
continue that marriage. In this report 
she says: “I could not pull on with the 
person to whom I was ed as I was 
not interested in that marriage”. . 


Then we have a complaint made by 
her in her maiden name on 3ist January, 
1966, to Shri. B. Sivararhan, L C. S. 
Secretary ent of India, 


some domestic. problems but does. not 
elaborate any more. This Shri J. S. Bali 
{is known to the appellant and was the 
person responsible for the bringing about 
of the marriage. The appellant worked 
under Shri Bali in Dehradun. 


All these documents show that the 
respondent has acted in at least a dog- 
in-the-manger fashion against the ap- 
pellant. ‘Though she had no intention of 
going on with the marriage she has been 
making complaints against Shri Bali. She 
applied for annulment of marriage and 
has throughout been saying that she is 
not interested ‘in the marriage but she 
did not continue with that application. In 
such circumstances, it may be inferred 
that the conduct of the respondent, taken 
as a whole, amounts to cruelty to the 
a . : l 
13. It is true that the cruelty In 
this case is of a moral and mental type 


~ 


-with her -cousin M. C. 
- which period she was seen with various 


. "S. Bali, 


ment, 


ALE 


and there is in Section 10 (1) (b) of the 
Hindu Marriage Act, 1955, a restriction 
on the type of cruelty which may lead . 
to judicial separation. - The said restric< 
tion is in the following terms:— 

"s s + > * such cruelty as to 
cause a reasonable apprehension in the 
mind of the petitloner that it will be 

or injurious for the petitioner 
to live with the other party.” 
As the facts of the present case show, 
there is no chance of the parties living 
together, but if they were to live to- 
gether, it would certainly be very harm- 
ful or injurious to the appellant as -the 
respondent has most certainly stated that 
she has no intention. of continuing tha 
marriage with him. In the circumstances 
of this case, this certainly amounts to . 
cruelty within the meaning of the quali- 
fying words in Section 10 (1) of the Act. 

14, The entire conduct of the reg- 
pondent beginning from 17th January, 
1966, when she left him one day after 
the marriage and went to live in some 
unknown place, her subsequent stay 
Rampal’ during 


persons in public places such as Karol 
Bagh and Connaught Place and also her 
subsequent conduct in withdrawing the 


‘annulment petition and making compla- 
. ints against Shri Bali and applications to 


the police, all lead to the inference that 
great mental, moral and psychological 
cruelty must necessarily have resulted to 
the appellant. The very fact that his 
wife was living in some unknown places| - 
and being seen in the company of others 
and was refusing to live with him for 
no fault of his were enough to amount 
to cruelty to the appellant. 
_ 15. I think the provisions of the 
Act have to be construed in a reasonable 
manner in relation to what the subjec- 
tive feelings of people involved must be. 
It is, therefore, in the best interests o 
both the parties that this marriage be 
terminated as quickly as possible. In 
the circumstances, the appellant is en- 
titled to a decree for fudicial separation 
on the ground of cruelty. 
16. This brings me to 
tion as to what 


on. the ground of 
desertion, then that relief could not have 
been granted by the. Additional District 
Judge as the two years’ period prescrib- 
ed by the Act was not over on 25th 
September, 1967, the date of his judg-' 

but as I come to the conclusion 
that this is a case in which cruelty has 
been made out from the circumstancés 
of the case, this is a relief, which could 
have been granted by the Additional 
District Judge. The next question is as 
to whether. this relief could have been 


PE ad 


1971 


granted by him on an application made 
ae Section 13 of the Act. 


17. 
Marriage Act are governed by the pro- 
visions of the Code of Civil. Procedure. 
This is so provided by Section 21 of the 
Act. This means that O. 7, R. 7 of the 
Code of Civil Procedure is also applic 
able to the present case. It is provided 
in the said Rule:— 


“Every plaint, shall state specifical- 
Iy the relief which the plaintiff claims 
either simply or in the alternative. and 
it shall not be necessary to ask for 
general or .other relief which may al- 
ways be given as the court may think 
just to the same extent as if it h had been 
asked for. And the same rule shall 
apply to the relief claimed by the defen- 
dant in his nn statement.” 
Applying this rule to the present case 
it appears that another relief may be 
given by the court to the same extent 
as if it had been asked for. The relief 
of judicial separation in the present case 
is a lesser relief than the relief of 
divorce and, therefore, can be granted 
ve divorce was claimed in the origi- 
nal application.. There is of course no 


alternative prayer for judicial separation - 


but as the facts in the present case en- 
title the appellant to judicial separation 
such a relief can be granted by applying 
the ons of O. 7 R. 7 of the Code. 
There is nothing in the Code and in the 
Act to prevent such a relief being. grant- 
ed and it is in the interest of justice 
that the court should grant the relief to 
which the appellant is entitled on the 
facts of the present case. I, therefore, 
hold that it is possible for the court to 
grant a decree for judicial separation on 


the application filed by the appellant in. 


the present case. er hold that 
such a decree could have been granted 
on the ground of cruelty by the Addi- 
tional District: Judge. 


18. In this connection Mr. Monga 
has referred to Avinash Prasad Srivas~ 
-ava v. Smt. Chandra Mohini, AIR 1964 
All 486, where the court found that 
cruelty was found to be established as 
well as desertion. It was held that 
though, normally, a decree for judicial 
geparation would be granted, the time 
which had passed showed that there was 


no possibility of reconciliation between — 


the parties and, therefore, an immediate 
dissolution of marriage was ordered and 


a decree for divorce was granted. We . 
rred by Mr. Monga 


have also ‘been refe 

to Kusum Lata v. Kampta Prasad. AIR 
1985 All 280, -where it has been held that 
the cruelty ‘envisaged by Section 10 (1) 
(b) of the Hindu Marriage Act did not 
necessarily mean physical cruelty and it 
could be mental cruelty and the harm 
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or injury contemplated by the qualify- 
ing words of Section 10 (1) (b) did not 
only mean ysical cruelty or injury 
but included psychological harm or in- 
jury. These two judgments support Mr, 
Monga’s case. 

19. ‘In the circumstances, the 
Judgment of the learned Single wade on 
this question is affirmed but the decree 
for judicial separation will be granted 
to the appellant on the ground of cruel- 
ty and will, therefore date back to 
the date of the judgment. of the Addi- 
tional District Judge, who could have - 
granted a decree for judicial séparation 
on the ground of cruelty under Sec- 
tion 10 (1) (b) of the Act, but did not 
do so as he granted a decree for dissolu- 
that the 
respondent was living in adultery. This 
means that the T of judicial separa- 
tion granted by the learned Single Judge 
will now be operative from: the date of 
the judgment of the Additional District 
J rh Delhi, Le. from 25th September, 


20. The only question, which now 
remains for consideration, is as to what 
is to happen consequent to the grant of 
the relief of judicial separation in this 
manner. Two years have already passed 
since 25th September, 1967, and the ap- 
pellant or the respondent are both en- 
titled to apply for divorce under Sec- 
tion 13 (1-A) of the Hindu Marriage Act, 
1955. . There no resumption of 
cohabitation between the parties and 
there is no chance of any such resump-~ 
tion. . The husband is, therefore, entitl- 
ed to present a petition for divorce. But 
we already have his petition for divorce 
before us. It is true that it is a peti- 
tion on another ground, but as he is 
now entitled to the same relief on an- 
other ground, there is no inherent difi- 
culty in granting him the relief on the 
petition already before us. Indeed the 
interests of justice demand that such a 
relief should be granted to him. 


21. I, therefore, hold that the ap- 
pellant is entitled to a decree for divorce 
under Section 13 (1-A)-of the Act and 
order accordingly. The judgment of the 
learned Single Judge is varied to this 
extent. will be no order as to 


costs, 
Order accordingly. . 
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upon tenant to pay arrears of 
rent within two months and stating that 
a suit for eviction will be filed there- 
after is a valid notice both for purposes 
of S. 106 and S. 14 (1) (a) of Delhi Rent 
Control Act, 1958 —— (X-Ref:—- Houses 
and Rents — Delhi Rent Control Act 
(1958), S. 14 (1) (a)). AIR 1965 SC 101, 
Followed. (Para 7) 

(B) Houses and Rents — Delhi Rent 
Control Act (1958), S. 14 (1) (a) — Where 
. the tenant had in the first eviction pro- 

‘ceedings failed to raise the plea 
contractual tenancy was not terminated, 
he cannot, on the principle of res judi- 
cata, take the plea again in the second 
eviction proceedings — (X-Ref:— Civil 
P. C. (1908), S. 11). 1969 Ren CR 1073 
(Delhi) & AIR 1964 Punj 408, gf eka 

ara 

(C) T. P. Act (1882), S. 113, Dlustra- 
tions (a) and (b) — Illustrations (a) and 

only raise presumptions of fact or at 

est rebuttable presumptions of law in 
the absence of evidence to the contrary. 
(Para 9) 

It is not as if the effect of accept- 
ance of rent or the gi of a second 
notice to quit is to waive the first notice 
to quit always and invariably. On the 
other hand, such conduct on the part of 
the landlord would be normally good 
evidence of his intention to waive the 
notice to quit. In suitable cases, the 
landlord can show that despite such con- 
duct he did not intend to waive the 
notice to quit. The question to be con- 
sidered in each case is whether ` such 
conduct stands by itself and gives rise 
to the presumption of waiver or whether 
such conduct is accompanied by other 
acts which prevent raising the presump- 
tion of fact about the waiver of the 
notice to quit. — (Para .9) 

a mone and Rents — Delhi Rent 
Control Act (1958), Ss. 15 (1), 14 (2) — 
Where Controller has ordered payment 
of all arrears of rent, payment of arrears 
for a period of only three years on the 
ground that the rest had become barred 
by limitation is not a: sufficient compli- 
ance with S. 15 (1) so as to entitle the 
tenant to the benefit of S. 14 (2) and 
pray that order of possession should not 
be made, 

The tenant was also not entitled to 
the benefit of Section 14 (2) in the pre- 
sent eviction proceedings in view of 
proviso to Section 14 (2) as he had al- 
ready enjoyed that benefit in the earlier 
proceedings. (Para 14} 
Cases Referred: Chronological 
(1969) 1969 Ren CR' 1073 = 1970 

Ren CJ 6. (Delhi), Yogindar Pal 

Authori 


~v. Competent Oo 
(1967) ATR 1967 SC 1419 (V 54)= - 
1967-1 SCR 475, Manujendra 
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66 Pun LR 1005, Manmohanlal 
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F. C. Bedi, for Appellant; Bk. Gur- 
charan Singh with Bk. Jagteshwar 
Singh, for Respondent. 


JUDGMENT: The premises belong- 
ing to the’ appellant-landlord were orl- 
finally let out to the respondent-tenant 
at Rs. 94.50 per month. The tenant was 
in arrears of rent and the landlord gave 
the first notice of demand under proviso 
(a) to sub-section (1) of S. 14 of the 
Delhi Rent Control Act, 1958 and then 
fled a petition for eviction of the ten- 
ant on the ground that the arrears were 
not paid by the tenant within two months 
after the notice of demand. After the 
petition was filed, the Rent Controller 
made an order under Section 15 (1) of 
the said Act. The tenant paid the ar- 
rears and, therefore, this first petition 
filed by the landlord for the eviction of 
the tenant was dismissed. 


2. Subsequently a portion of the 
premises was demolished and, therefore, 
for fwo months, the tenant paid the rent 


13 


13 


‘of Rs. 84.50 per month only to the land- 


lord. The reconstruction of the demoli- 
shed portion enlarged the built up area 
of the premises and the tenant again 
started pa rent of Rs. 94.50 per 
month to the dlord. The tenant was 
again in arrears and, therefore, the land- 
lord gave the following notice (Exhibit 
AW.5/6) on 9-10-1964:— 

“Under instructions from Shri Raj 
Krishen Jain son of Lala Rangi Lal Jain 
of 1 Daryaganj, Delhi-6, I hereby re- 
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quire you to pay him or to me on his 
beh the sum of Rs. 641.50 (Rs. Six 
Hundred and Fortyone Paise fifty) only 
due from you on account of rent from 
1-2-1964 to 30-9-1964 at Rs. 94.50 per 
month for remises leased to you in 
House No. X/4242/30 to 32 in 2 Darya- 
ganj, Delhi. Please note that if you do 
not pay this amount within two months 
from the date of service of this notice, 
I have instructions to file a suit in court 
against you for the recovery of the same 
and your ejectment from the above pre- 
mises and you will be further liable for 
my client’s costs and also interest at the 
rate of 12% P. A. until realization.” 

As no payment was made, the second 
petition for eviction was filed on 31-12- 
1964. During the pendency of this peti- 
tion, the Supreme Court decision in 
Manujendra Dutta v. Purnendu Prosad 
Roy Chowdhury, (1967) 1 SCR 475 = 
(AIR 1967 SC 1419) was delivered mak-~ 
ing it known that the Rent Control Acts 
were not a self-contained code but had 
to be read with the Transfer of Pro- 
perty Act and no petition for eviction 
could be filed unless the contractual 


tenancy was terminated by a notice. Not. 


knowing whether the notice dated 9-10- 
1964 would be regarded as a composite 
notice of demand under Section 14 (1) 
(a) of the Delhi Rent Control Act, 1958 
as also a reasonable notice according to 
the principle enshrined in Section 106 
of the Transfer of Property Act, the 
landlord gave another notice to quit to 
the tenant on 25-10-1967 (RW.12/1) as 
follows:— 


“Under instructions from my cHenf 
Shri Raj Krishen Jain son of Shri 


Lal Jain of 1 Daryagan], I write to you 


as under:— 


you have been occupying a 
portion of premises bearing Municipal 
House a Ao No. ._X1/4242/30 to 32 in 2 
Daryagan], as a tenant under my 
aforesaid ara at Rs. 94.50 p.m. The 
tenancy being according to each English 


Calendar month and rent falls due on’ 


the last day of every month. 


That a petition for sae eviction 


from the aforesaid ene ce pending 
in the Court of Shri 8. R Goel A Addi 
tional Rent Controller, Delhi on the 


ground of second default in the payment 
of rent and the premises are required 
for reconstruction purposes. 


-That a sum of Rs. 4158/- has be- 
come due from you on account of arrears 
of rent from 1-2-1964 to 30-9-1967 which 
you have not paid in spite of repeated 


demands. 

That my client also requires the 
aforesaid premises on the ground of his 
bona fide personal requirement and that 


of the members of his family. 
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That my client does not wish to 
keep you as his tenant and he terminates 
your tenancy by the end of November 
1967 tenancy month. 

Accordingly, I call upon you to 
vacate the aforesaid p s and sur- 
render peaceful vacant possession to my 
aforesaid client by 30th November 1967 
failing which my client wül be obliged 
to take eviction Pror Aeon against you 
at your and cost 

This notice is without prejudice to 
my client’s rights for your ejectment on 
the grounds erie in the petition al- 
ready pending in court and referred to 
above,” 

3. Among the grounds on which 
the tenant resisted the eviction petition, 
the following alone are now relevant 
Inasmuch as the learned counsel for the 
appellant does not press for the eviction 
of the tenant on the ground that the 
landlord wants the premises bona fide 
for reconstruction:— 

1. The contractual tenancy, nof 
having been terminated prior to the fil- 
ing of the second eviction petition, the 
eviction petition was liable to be dismis- 
one. 
dated 9-10- 
1964 is regarded as a composite notice 
of demand as also a notice to quit suffi- 
cient to terminate the contractual ten- 
ancy prior to the filing of the eviction 
petition, this notice to quit was waived 
by the landlord by the subsequent ac- 
ceptance of rent arrears and by giving 
the second notice to quit on 25-10- 
1967 and 


3. The tenant paid rent for three 
years in October 1967 counting back- 
wards, i e., from October 1964 to Octo- 
ber 1967 as the rest of the rent arrears 
were barred by limitation. As the pre- 
mises which formed the subject-matter 
of the first eviction petition were dif- 
ferent from the premises which formed 
the subject-matter of the second evic- 
tion petition (in view of the addition by 
way of reconstruction made in the in- 

period) the tenant was entitl- 
benefit of sub-sectlon (2) of 
S. 14 without attracting the proviso 
thereof to get the eviction petition dis- 


4. ‘The Controller held that the 
tenant was -not entitled to the benefit 
of Section 15 (1) and S. 14 (2) of the 
Delhi Rent Control Act, 1958 inasmuch 
as the first eviction petition had been 
already dismissed when the tenant had 
got the benefit of these provisions. He 
also held that the identity of the pre~- 
mises was not changed by the addition. 
He further held that the tenant had 
failed to raise the bar of the failure of 


the ee to give a notice to quit 
during the first evict roceeding in 


on p 
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1960 evan he might and ought to have 
raised I tenant was, therefore, 
barred 2 constructive res judicata on 
the principle of Explanation IV to Sec- 
tion 11, Civil P. C. from raising the plea 
of notice in the second eviction proceed~ 
ings. Lastly he held that the acceptance 
of rent by the landlord did not amount 
to a waivér of the notice to quit or the 
creation of a fresh tenancy in favour of 
the tenant by the landlord. l 


5." The Rent Control ‘Tribunal 
generally agreed with the Controller but 
thought that the notice dated 25-10-1967 
given by the landlord to the tenant 
amounted to a waiver of the notice to 
quit dated 9-10-1964 within the meaning 
of Tlustration (b) to Section 113 of the 
Transfer of Property Act. He, there. 
fore, reversed the decision of the Con- 
troller and dismissed the eviction peti- 
this second appeal by the 


6. Before the landlord can sticce~ 
ed in this appeal, he has to rebut the 
three contentions advanced by the. ten- 
ant in the Courts below and repeated 
. before me. I shall examine them in the 
‘order In which they are stated above. 


"7. - 1. The tenancy in this case orl- 
ginated prior to ist December 1962 when 
Section 106 of. the Transfer of Property 
Act first became applicable to the Union 
territory of Delhi. It did not, therefore, 
apply to this tenancy In terms. On the 
principle of that section, only a reason-~ 
able notice had to be given by the land- 
lord to the tenant to terminate the con- 
tractual tenancy. The two requisites of 
a reasonable notice are (1) it should be 
for a minimum period of fifteen days 
and (2). it should unequivocally declare 
the intention of the landlord to terminate 
the tenancy. Both these requirements 
are sa 
1964, It called upon the tenant to pay 
the arrears of rent within two months 
and stated that a sult for eviction would 
be filed against thereafter. It, 
therefore, gave more than the minimum 
' period of fifteen days to the tenant to 
vacate the premises. It is true that it 
did not use the language of Section 106 
‘that on the faflure of the tenant to pay 
the rent, 
ed. Nevertheless it clearly declared the 
intention of the landlord that proceed- 
ings would be taken against the tenant 
to evict him on his failure to pay 
rent. Mangilal v. Suganchand Rathi, 
(1964) 5 SCR 239 = (AIR 1965 SC 101) 
the first notice to quit was also a com~ 
posite notice demanding the arrears of 
rent and threatening to file a suit for 
eviction if the rent was not pald. The 
Supreme Court observed as follows about 
the character of the said notice: 
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by the notice dated 9-10-. 


the tenancy would be terminat- . 


also applied to rent control proceedings 
Singh, 


‘A. IL Be 

“The High Court has, however, treat- 
ed this as a composite notice under S. 4 
(a) of the Accommodation Act and Sec- 
tion 106 of the Transfer of Property Act 
and in our opinion rightly. It has to be 
observed that the plaintiffs, after re- 
quiring the defendant to pay the cont 
arrears due up to the end of March, 
1959 within one month from the date of 
service of the notice, proceeded to say 

which suit for ejectment will be 

filed”. ` These recitals clearly indicate the 
intention of the landlord fo terminate 
the tenancy of the defendant under the 
relevant provisions of both the Acts.” 
The notice dated 9-10-1964'in the pre- 
sent case, on the same reasoning, was 
also a composite notice both under Sec- 
tion 14 (1) (a) of the Delhi Rent Con-' 
trol Act, 1958 and under the principle, 
of Section 106 of the Transfer of Pro- 
perty Act and was valid for both the 
purposes. The contractual tenancy was 
duly terminated by this notice before the 
second eviction petition was filed on 
31-12-1964. 








8. Further, the decision cited in 
Bhaiya Punjalal andin v. ae 
Bhagwatprasad Prabhuprasad, (1963) 3 
SCR 312 = (AIR 1963 SC 120) by the 
Supreme Court shows that High Court 
decisions existed from 1953 onwards tak- 
ing the view’ that termination of the 
contractual tenancy was necessary before 
an eviction petition could be filed before 
the Rent Controller. The tenant might 
and ought to have taken therefore the 
plea that the first eviction petition filed 
by the landlord in 1960 was not tenable 
Inasmuch as the contractual tenancy had 
not been terminated by the landlord be- 
fore filing the eviction petition. As the 
tenant did not raise this plea in the 
first eviction case between the same par- 
ties though he might and ought to have 
raised it, he is barred by the principle 
of res judicata from raising that plea 
again in the second eviction proceedings. 
It is well-known that the principle of reg 
judicata is not confined to Section 11- of 
the Civil P. C. In Yoginder Pal v. Com- 
petent ONY i 1969 Ren CR 1073 
(Delhi) I had occasion to hold that it 
applied to zo control proceedings. In 
Manmohan Lal v. B. D. Gupta, 66 Pum 
LR 1005 = (AIR 1964 Puni 408) the 
principle of constructive res judicata was 


by Falshaw, C. J. and Mehar 
of the Punjab High Court. 


9. Was the first notice dated 
9-10-1964 waived by the landlord firstly 

ace the arrears of rent and se- 
condly by giving the second notice to 
quit on 25-10-1967? The effect of such 
a waiver under Section 113 of the 
Transfer of Property Act would be that 
the same tenancy which the landlord 


€ 
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purported to terminate by the notice 
dated 9-10-1964 would continue inasmuch 
as the only notice which purported to 
terminate it is waived. . The- right creat- 
ed in favour of the landlord by the ter- 
mination of the tenancy was for his ex- 
clusive benefit. He could therefore waive 
the said right and restore the relation- 
ship of landlord and tenant between the 


parties as it stood before the . notice. 


dated 9-10-1964 was given. To constl- 
tute such a waiver the requirements of 
Section 113 of the Transfer of Property 
Act have to be satisfied. Section 113 is 
as follows: ` ' 

“A notice given under Section 111, 
CL (h), is waived, with the express or 
implied consent of the person to whom 
it is given, by any act on the part of 
the person giving it showing an inten- 
tion to treat the lease as subsisting 

Illustrations, . — 

(a) A, the lessor, gives B, the lessee, 
notice to quit the property leased. The 
notice expires. B tenders, and A ac- 
cepts, rent which has become due in res- 
pect of the property since the expiration 
of the notice. The notice is waived. 

_(b) A, the lessor. gives B, the Iessea, 
notice to quit the property leased. The 
notice expires, and B remains in posses- 


`. Sion. A gives to B as lessee a second 
notice to quit. The first notice is 
waived.” 


Section 113 applies only when a periodi- 
cal tenancy is terminated by a notice to 


quit under Section 111 (h) as it was in 


the present case by notice dated 9-10- 
1964. The notice is waived only with 


the express or implied consent of the 


tenant by any act of the landlord show- 


ing an intention to treat the lease as 
subsisting. both the 


periodical tenancy is terminated by a 
notice to quit and the waiver of the 
notice. te quit results in the restoration 
© of the old tenancy. Section 116 of the 
Transfer of Property Act, on the other 
hand, applies when a lease is determined 
either by efflux of time or by a notice 
to quit. If the landlord assents to the 
continuing in possession, then the lease 
is, in the absence of an agreement to 
the. contrary, renewed from year to 
year, or from month to month, accord- 
ing to the purpose for which the pro- 
„perty is leased as specified in Sec. 106. 
. Here also, the landlord and the tenant 
both must agree that in spite of the 
determination of the tenancy, a new 
lease between them should be created. 
The principle of both Sections 113 
and 116 is, therefore, the same, namely, 
an agreement between the landlord and 
the tenant to continue the tenancy. The 
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only difference is that under Section 113 
the old tenancy continues to subsist 
while under Section 116 the tenancy is 
renewed on the same terms. The cru- 
cial question under both the sections is. 
whether the landlord has consented to 
the continuance of the tenancy in favour 
of. the tenant. The consent of the land- 
lord is mainly a question of fact. In 
the absence of evidence to the contrary 


from the conduct of the 
landlord. Two illustrations of such con-| 
duct given under Section 113 are (a) the 
acceptance of rent by the landlord after 


- the termination of the tenancy and (b)]- 


the giving of a second notice to quit 
after the first had expired. It is im- 
portant to remember that these illustra- 
tions only raise presumptions of fact or 
at best rebuttable presumptions of law 
in the absence ,of evidence to the con- 
. These illustrations do not raise 
irrebuttable or conclusive presumptions 
of law, as the learned. Rent Control Tri- 
bunal almost seems to have thought. 


It is not as if the effect of acceptance 
of rent or the giving of a second notice 
to quit Is to waive the first notice to 
See ged a by and invariably. On the other 
han 


notice to quit. In suitable cases, the 
burden of proof would be on the land- 
lord to show that despite such conduct 
he did not intend to waive the notice 
to quit. The question to be considered 
in- each case is whether such conduct 
stands by itself and gives rise to the 
presumption of waiver or whether such 
conduct is accompanied by other acts 
which prevent us from raising the pre- 
sumption of fact about the waiver of the 
the notice to quit 


10. The acceptance of the rent 
by the landlord does not stand alone. 
The contractual tenancy of the tenant 
had been determined by the landlord by 
the notice dated 9-10-1964. But the 
landlord was still unable to evict the 
tenant unless and until he proved that 
he was entitled to do so under any of 
the provisos to Section 14 (1) of the 
Delhi Rent Control Act, 1958. In view 
of this hurdle placed.in the way of the 
landlord in ejecting the tenant, the land- 
lord has to accept rent from the tenant 
as the landlord is not entitled to evict 
the tenant merely by .virtue of the ter- 
mination of the contractual tenancy. In 
those cases in which a tenant is nof 
protected by the rent control legislation, 
a landlord is entitled to evict the tenant 
merely by giving a notice to quit. After 
giving such notice to such a tenant, the 
landlord cannot normally claim to ac~ 
cept rent from the tenant without giy- 
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fing rise to the presumption of fact that 
he thereby waives the notice to quit. Of 
course it is still open to the landlord to 
explain that he accepted the rent by 
way of damages for use and occupation 
and without waving the notice to quit. 
If the conduct of the landlord makes it 
clear that the rent was not accepted 
with the ‘intention to treat the’ lease as 
subsisting within the meaning of Sec- 
tion 113, the rebuttable presumption of 
fact arising thereunder can be rebu 

_ by the landlord. 


11. In those cases In which a ten- 

ant is protected by rent control legisla- 
` tion, the law itself prevents the pre- 
sumption of waiver arising under Sec- 
tion 113. For, the landlord is not ex- 
pected to suffer and allow the tenant to 
continue in possession without payment 
of any rent or damages for use and ot- 
cupation of the premises to the land- 
lord. It would be unfair to expect that 
the landlord should. not accept any rent 
or damages for use and occupation of 
the premises even though the landlord 
has no right to evict the tenant by mere~ 
ly terminating the contractual tenancy. 
The acceptance of the rent by the land~ 
lord from a tenant whose contractual 
tenancy is terminated but who, as a 
statutory tenant, is protected by rent 
control legislation is, therefore, explain- 
ed by the inability of the landlord to 
evict the tenant under the ordinary 
law. Such acceptance of rent does not, 
therefore, show an intention on the part 
of the landlord to treat the lease as sub- 
sisting. 
- For the same reasons, the Federal 
Court in Kai Khushroo Bezonjee Capadla 
v. Bai Jerbai Hirjibhoy Warden, AIR 
1949 FC 124, and the Supreme Court in 
Ganga Dutt Murarka v. Kartik Chandra 
Das, (1961) 3 SCR 813 = (ATR 1961 SC 
1067) held that the: acceptance .of rent 
by the landlord did not constitute his 
assent to the renewal of the tenancy in 
favour of the teriant under Section 116 
of the Transfer of Property Act. The 
ratio of those decisions is equally ap- 
plicable to the facts of the present case 
arising under Section 113 of the Trans- 
fer of Property Act as the principle 
underlying Ss. 116 and 113 is the same 
namely, the assent of the landlord alone 
can revive or renew the tenancy after 
ft is once terminated. 


12. The second notice to qulf 
dated 25-10-1967 was given by the land- 
lord after the eviction petition had al- 
ready been filed by him against the 
tenant and while he was still pursuing 
the same against the tenant. The prin~ 
ciples for determining whether in a 
particular case a second notice to quit 
operates as a waiver of a previous notice 
to quit are the same as those discussed 


A. LE 


above relating to such waiver by the 
acceptance of rent by the landlord. The 
waiver of a notice to quit may come 
about by any conduct of the landlord 
showing an intention to’ treat the lease 
as subsisting. Such conduct is not con- 
fined to acceptance of rent or giving of 
a second notice. It may consist, for 
instance, in an agreement between the 
parties without either acceptance of rent 
or giving of a second notice to quit. The 
illustrations to Section 113 only ex 
emplify the type of conduct on the part 
of the landlord which would amount to 
waiver. The second notice to quit given 
by the landlord on 25-10-1967 cannot 
lead to the inference that the landlord 
consented to treat the lease as subsist- 
ing inasmuch as the landlord had al~- 
ready applied for the eviction of the 
tenant and continued to pursue the ap- 
plication against the tenant. 


It is only if Illustration (b) to Sec- 
tion 113 is regarded as raising an irre« 
buttable presumption of law of waiver 
in favour of the landlord that the se 
cond notice in the present case can have 
such effect. But as already stated above, 
there is no such conclusive presumption. 
The presumption of fact raised by the 
second notice to quit is rebutted by the 
fact that the landlord was overtly acting 
to throw the tenant out of the premises, 
How can it be sald then that in giving 
the second quit notice the landlord was 
apreeing with the tenant to treat the 
lease as subsisting? Though there is a 
conflict of High Court decisions as to 
whether the giving of a second notice to 
quit after the eviction proceedings are 

ed can.amount to a waiver under Sec- 
tion 113 of the Transfer of Property Act 
or not, the - decision of the Supreme 
Court in Ganga Dutt Murarka’s case, 
1961-3 SCR 813 = (AIR 1961 SC 1087) 
conclusively settles this question also. 
The notice given in that case on 10-10- 
1950 after the tenancy had already come 
to an end called’ upon the tenant “to 
quit, vacate and deliver possession of the 
premises occupied.” It described the 
tenant as a “monthly tenant”. It was, 
therefore, argued for the tenant under 
Section 116 of the Transfer. of Property 
Act it had the effect of the assent of 
the landlord to the continuance of the 
tenant in possession. The Supreme 
Court, however, negatived the argument 
in the following words: 

“It is true that in the notice dated 
October 10, 1950, the appellant is desc- 
ribed as a “monthly tenant”, but that 
is not indicative of conduct justifying 
an inference that a fresh contractual 
tenancy had come into existence. With- 
in the meaning of the West Bengal Pre- 
mises Rent Control Act, 1950, the ap- 
pellant was a “tenant” and by calling 


N 
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the appellant a tenant the respondents 
did not evince an intention to treat him 
as a “contractual tenant. The use of the 
adjective “monthly” also was not indi- 
cative of a contractual relation. The 
tenancy of the appellant was determined 
by efflux of time and subsequent oc- 
. cupation by him was not in pursuance 
of any contract express’ or implied, but 
was by virtue of the protection given 
by the successive statutes. This occupa- 
tion did not confer any rights upon i 


determined by 


es 106 of the Transfer of Property - 


v. Narain Das, AIR 1945 Lah 175, Bapu- 
rao v. Waman, ATR 1963 Bom 179 and 
Ram Dayal v. Jawala Prasad, AIR 1966 

distinguishable for two rea- 


(1) They do not take Info considera- 
tion that the Illustrations to Section 113 
raise only rebuttable presumptions of 


fact and 
(2) They do nor consider the 
Supreme Court d n in Ganga Dutt 


Murarka’s case, 1961-3. SCR. 813 = (AIR 


1961 SC 1067). 

14. The last paragraph of the notice 
dated 25-10-1967 given by the counsel 
of the landlord was as follows: 

“This notice is without prejudice to 


my client’s rights for your ejectment on. 


the grounds alleged in the petition al- 
ready pending in court and referred to 
above. 
This is significant to show that the land- 
lord insisted on the eviction of the ten- 
siti ee while giving the notice. Such 
insistence in the notice itself 
Fuk it impossible to infer from the 
notice that the fendlord was thereby 
agreeing to waive the previous notice to 
quit and to treat the tenancy as subsist- 
ing. J, therefore, find that the notice 
dated 9-10-1964 was not waived by the 
landlord when he accepted arrears of 
rent subsequently and when he gave the 
second notice to quit on 25-10-1967. The 
second notice was of no effect as it was 
given during the pendency of the evic- 
tion proceedings and it did not result in 
the waiver of the first notice to quit. 


14-A. ‘Admittedly the tenant did 
not pay the arrears of. rent from 
February 1964 to October 1964 on the 
ground that they were barred by limita- 
tion. The order by the Controller under 
S. 15 (1) related to all the arrears of 
rent. As the tenant did not pay all the 
arrears, it cannot be said that the ten- 
ant made payment or deposit as requir- 

by su on (1) of S. 15. The ten- 

t cannot, therefore, seek the benefit of 
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no order for the recovery of possession 
of the premises be made in favour of 
the landlord under Section 14 (1) (a) of 
the Delhi Rent Control. Act. Secondly 
the tenant has admittedly enjoyed the 
benefit of sub-section (2) of S. 14 of the 
Delhi Rent Control Act, 1958 by getting 
the first eviction proceeding of the land- 
lord on payment of rent. The 
proviso to sub-section (2) of S. 14 pro- 


‘hibits the tenant from seeking the same 


benefit in a subsequent eviction proceed- 
ing. The tenant in the present case is 
not, therefore, entitled to get the second 
eviction proceedings the 
ground of payment of rent by him to 
the landlord. 

15. Learned counsel for the res- 
pondent-tenant' argued that the premises 
in the second evictlon proceedings were 
different from those in the first eviction 
proceedings. Both the learned lower 
S have arrived at a concurrent fnd- 

g of fact and law that the premises 
z the same. An addition of some 
more built up area to the premises by 
the landlord does not change the iden- 
tity of the premises. Moreover, the con- 
tract of tenancy is formed primarily by 
the parties, the terms of tenancy and the 
rent. All these remained the same be- 
fore and after the addition of the pre- 
mises. It cannot be said, therefore, that 
the contract of tenancy before the addi- 
tion was different from the one after 
the addition. The proviso to sub-sec. (2) 
of S. 14, therefore, operates squarely 
against the tenant. I find so. ‘Section 62 
of the Contract Act has no application 
to the present case inasmuch as there 
was no agreement between the parties 
that the addition to the premises should 
result in a new contract of tenancy. 


16. For the above reasons, the 
decision of the Rent Control Tribunal is 
set aside and that of the Rent Controller 
is restored. The appeal is allowed in the 
above terms but without any order as to 
costs. Time to vacate the premises is 
granted to the respondent p= three 
months on the condition that he pays 
rent arrears up-to-date and continues to 
pay the DODN rent till May 1971. 

Appeal allowed. 
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(A) Houses and Rents — Delhi Rent 
Control Act (1958), S. 9 (3) — Allotment 
of leased premises to one of partners of 
tenant-firm on dissolution of the firm is 
not subletting: — -Ref:— Partnership 
Act (1932), S. 4). 1970 Ren' CR 874 
any & 1970 Ren CJ 922 (SC) & 1967 

LT 223 & AIR 1950 P 25, 
te pol (Par 
Subletting essentially entails indie: 
tion of a third person into the leased 
premises. But when a firm becomes a 
tenant its partners also become tenants 
since a firm is only a compendious name 
of the partners. As such when the pre- 
mises are allotted to one of the partners 
on the dissolution of the firm there will 
be no subletting. (Para 7) 

(B) Houses and Rents — Delhi Rent 
Control Act (1958), .S. 9 — Partners of 
tenant-firm also are tenants and hence 
” application under the section by only one 

of them is maintainable. (Para 8) 


(C) Partnership Act (1932), S. 45 — 
Dissolution of tenant- and allotment 
of the premises to one of its partners 
will not absolve liability of all the part- 
ners to landlord for rent — (X-Ref:— 
Houses and Rents — 
Act (1958), S. 2 (e)) — Law of Partner- 

12th Edition, pp. 44 and 


erred ogi 
(1970) 1970 Ren CJ 922 = 1969 
Ren. CR 563 (SC), Murlidhar v, 
Chuni Lal 


(1970) 1970 Ren CR 874 (Delhi), 
Smt. Saraswati Devi v. L. Gian 
- Chand 

(1967) 1987 Delhi LT 223, Ram 

. Vichar v. Daulat Ram Mohan. 


‘Das — l 
(1950) ATR 1950 Mad 25 (V 3N= . 
1949-2 Mad LJ 423, K. -Devarajulu 

Naidu v. C. Ethirajavathi Thaya- 
ramma 
Radhey Mohan ra a 


and 
Motan for Appellant; B. K. Jaggi, for 
Respondent, 


H. R. KHANNA, C. J.: This judg- 
ment would dispose of S. A. O. 110-D/ 
1962 and R. S. A. 105 of 1967. Both the 
appeals ‘have been filed by M/s. Kanhiya 
Lal B ‘Dass, e respondent in 
S. A. O. 110-D of 1962 “is Labhu Ram 
while that in R. S. A. 105 of 1967 is firm 
Gokal Chand Jagan Nath through Jagan 
Nath partner. The two appeals are being 
decided by a common judgment as the 
submission of the learned counsel for 
the parties is that common questions of 
law and fact arise in the two cases and 
the decision in one is bound to impinge 
upon the decision in the other. 


2. The brief facts of the case are 


com 


that the appellants are the owner-land- 
lords of the premises in dispute pris- 


Delhi Rent Control 


A.L R. 


ing shop No. 3659, Pahari Dhiraj, Saddar 
Bazar, Delhi. . The premises were let out 
by the appellants to firm Gokal Chand 
Jagan Nath through Jagan Nath on l-i- 
1957 at a monthly rent of Rs. 29.00. The 
firm, Gokal Chand Jagan Nath, was sub- 
sequently dissolved on 13-4-1959 and the 
lessee rights of the premises in dispute 
fell to the share of Labhu Ram respond- 
ent. Labhu Ram. an sari 
under Section 9 of the Delhi Rent 

trol Act, 1958, for fixation of standard 
rent on the allegation that the agreed 
rent was excessive; The cgi ace 
lords admitted that the shop in dispute 
had been let out to firm Gokal Chand 
Jagan Nath, but alleged that there was 
no relationship of landlord and tenant 
between the parties. Plea was also taken 
that the shop had been sublet to son 
Ram without the written permission of 
the appellant-landlords and as such the 
application of Labhu Ram was not main- i 
tainable, 


3. The Additional Controller after 
hearing the parties came to the conclu- 
sion that Labhu Ram was a partner of 
firm Gokal Chand Jagan Nath and on 
dissolution of that firm he became a ten- 
ant by operation. of law. The application’ 
for fixation of standard rent as such 
was held to be maintainable. The ap- 
pellants went up in appeal, but the deci. 
sion of the Additional Controller was af- 


4. R. S. A. 105 of 1967 arises 
out of a suit for recovery of rent of 
Rs. 1,134.00 brought by the landlord 
appellants for the. period prior to 30-4- 
1964 for the premises in dispute. The 
rent for the period which was beyond 
the period of limitation was given up and- 
the amount of Rs, 1,134.00 as represent- 
ing rent for three years was 
claimed. l 


5. The above suit was contested 
by the defendant firm.’ It was pleaded 
on its behalf that’ though there came 
into gr ey tenancy in respect of the 
premises ae on 1-1-1957, the 
defendant firm had thereafter been dis~ 
solved on igo ees. According to the 
defendant firm, as a result of dissolution 
of the partnership the premises in dis- 
pute were allotted to Labhu Ram and 
as such the liability to pay rent was that. 
of Labhu Ram alone. Notice regarding 
dissolution of partnership was also stated 


to have been served upon the landlord- 
plaintiffs. The following issues were 
framed in th ‘ 


MOTI 


"(1) Whether Shri Labhu Ram is a 
necessary party to the suit? 
(2) Whether the defendant is not a 
subsisting tenant of the plaintiff? 
If so, to what effect? 
{3) To what amount and from when 
- plaintiff is entitled?” . 
e 


against the defendant firm. Issue No. (2) 


was decided against the plaintiffs and it- 


was held that there was no relationship 
of landlord and tenant between the 
plaintiffs and the defendant firm in view 
of the dissolution of the partnership and 
the allotment of the premises in dispute 
to Labhu Ram. Issue No. (3) was held 
to be redundant in view of the finding 
on issue No. (2). 
tiffs’ suit was dismissed, On appeal the 
learned Additional District Judge affirm- 


ed ‘the finding: of the trial Court on issue . 


No. (2) and dismissed the appeal. R. S. A. 
105 of 1967 is directed against the judg- 
ment.and decree of the Additional Dis- 
trict Judge. At the time this appeal was 
admitted it was directed that it should 
be heard with S..A. O. 110-D of 1962. 


ggi - 
ent in S. A. O. 110-D of 1962 as well as 
Mr. Jagdish Kumar on bebalf of the res- 
pondent firm in R. S. A. 105 of 1967, 
and are of the opinion that there is no 


substance in the contention advanced on. 


behalf of the appellants in S. 
110-D while there is force in 
missions made on appellants’ 
R. S. A. 108. So far as S. A. O. 110-D 


A. O. 


of 1962 is concerned, the first conten-’ 


tion of Mr. Radhey Mohan Lal is that 
assuming that Labhu Ram was a partner 
of firm Gokal Chand Jagan Nath, he 
might have . been inducted as such in 
that firm after 1-1-1957, the date of the 
commencement of the tenancy, and be- 
fore 13-4-1959, the date of the dissolu- 
tion of the This submission essen- 
tially involves questions of. fact, and the 
order of the Rent Control Tribunal as 
also that of the Additional Controller 
show that no such point was raised be- 
fore them. As such 
pared to entertain this plea involving 
questions of fact for the first time in 
second appeal. 

Te Mr. Radhey Mohan Lal argues 
that even if Labhu Ram was a partner 
of firm Gokal Chand Jagan Nath, the 


allotment of the premises in dispute to ` 
him on the dissolution of the firm should ` 


be held to amount, to subletting. The 
learned counsel in this' context has em- 
phasised the fact that the original ten- 
ant of the premises was firm Go 
_|Chand Jagan Nath. There is 
in the above contention. A firm, ft is 
well known, is a compendious name of 


Kanshiya Lal v. Lebhu Ram (Khanna C. 3) 


Court decided issue No. (1). 


In the result the plain-° 


We have heard Mr. Radhey 


we are not pre- 
Yajavathi Thayaramma, ' 
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the partners constituting 
cording to Section 4 of the Indian 
Partnership Act, 1932, persons who have 
entered into partnership with one an- 
other are called individually ‘partners’ 
and collectively ‘a firm’. It would, 
therefore, follow that when firm Gokal 
Chand Jagan Nath took the premises in 
dispute.on rent from the appellants, 
Labhu Ram who was one of the partners 
of the firm became along with the other 
. partners a tenant in the premises. Sub- 
letting essentially entails the induction 
of a third person into the premises. The 
allotment of the shop to one of the 
partners of the firm, which was the ten- 


‘ant of the premises, upon its dissolution 


cannot amount to subletting. 

We are fortified in this 
by a Bench decision 
Tatachari, JJ.) of this 
Saraswati Devi v. L.-Gian Chand, 1970 
. It was held in 


leased out to a partnership firm and one 
of the partners left the firm and a new 
partner entered the firm, it did not 
amount to subletting. In Murli Dhar v. 
Chuni Lal, 1970 RCJ 922 (SC), it was 
held by their Lordships of the Supreme 
Court. that the firm name was only a 
compendious way -of describing the 
partners of the firm and the occupation 
of premises by a firm was the same as 
occupation by its partners.- The Court 
held. that where the old and new firms 
had a common partner, the occupation 
. by the new firm of a premises shall be 
taken to be the occupation by the, old 
tenant as ‘the common: partner will be 
considered to be in possession al 
in his individual capacity. In 
Vichar v. Daulat Ram Mohan Das, 
1967 Delhi LT 223, a Division Bench of 
the Punjab High Court, (Mahajan and 
Kapur, JJ.), held that there would be 
no subl g of the premises if the firm 
consisting of 6 to 10 partners was no 
ener in. possession of the premises and 
a firm consisting of 4 partners, who were 
also partners -of the first firm, was in 
possession. 

In K. Devarajulu Naidu v. C. Ethi- 
ATR 1950 Mad 
25, one of the two partners after dis- 
solution of the firm assigned to the other 
_partner- the interest of the partnership 
in the premises which had been taken 
on lease by the firm. It was held by 
Rajamannar, C. J. and Mack, J. that the 
above assignment did § not amount to 
breach of the covenant prohibiting an 
assignment of the lease without the con- 
sent of the lessor and as such the land- 
lord was not entitled to eviction on that 


ground. 
8. Lastly it has been argued in . 
S. A. O. 1D. of 1962: that Labhu Ram 
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alone could not maintain an application 
for fixation of standard rent. In this 
respect we find that according to Sec- 
tion 9 of the Delhi Rent Control Act, 
1958, the Controller shall, on an applica- 
tion made to him in this behalf. either by 
the landlord or by the tenant in the 
‘preseri manner, fix standard rent of 
Ithe premises. Labhu Ram, as stated 
above, became a tenant of the premises 
when firm Gokal Chand Jagan Nath took 
the same on rent. As such Labhu Ram 
was .entitled to apply for fixation of 
standard rent. Nothing has been brought 
to our notice as makes it imperative that 
jall the persons who took the premises 
on rent should join as petitioners in an 
application under Section 9 of the said 
Act. S. A. O. 110-D of 1962 is con- 
sequently Hable to be dismissed. 

9. So far as R. S. A. 105 of 1967 
is concerned, Mr. Radhey Mohan Lal 
submits that the ‘appellants let out the 
premises to firm Gokal Chand Jagan 
Nath. All the partners of that firm con- 
sequently became liable for the rent of 
the premises till such time as the pos- 
session of the premises was surrender- 
ed back to the landlords. The dissolu« 
tion of the firm, according to Mr. Radhey 
Mohal Lal, would not affect the right 
of the appellants to claim rent of the 
premises from the persons who were 
‘partners of the firm before its dissolu- 
tion. The above stand has been con-« 
troverted by Mr. Jagdish Kumar, but in 
our opinion there is considerable force 
in the submissions of the appellants in 
this respect. The appellants on 1-1-1957 
let out the premises to firm Gokal Chand 
Jagan Nath. <As such the liability to 
pay rent of the premises was that of all 
the partners of the firm. The fact that 
the partners mutually decided to dissolve 
the firm and to allot the premises to 
Labhu Ram alone would not absolve 
them of their liability for rent vis a vis 
the landlords. There is nothing to show 
that the landlords gave their assent to 
the arrangement by which the premises 
in dispute were allotted to Labhu Ram, 


‘It may be that if the rent of the | 


premises is realised by the landlords 
from a partner other than Labhu Ram, 
he may have a claim against Labhu Ram 
for being reimbursed in view of the 
terms of dissolution, but that fact would 
not affect the right of the landlords 
to recover the rent from the partners 
of the firm. ` According to Section 43 ‘of 
the Indian Contract Act when two or 
more persons make a jolnt promise, the 
promisee may, in the absence of express 
agreement to the contrary, compel any 
one or more of such joint promlsors to 
` perform the whole of the promise. What 
is the effect of a change in a firm on its 
liabilities qua the third parties has been 


A. I. ©. 
discussed on pages 44 and 324 of Law 


of Partnership by Lindley, Twelfth Edi- 
tion. It is stated on page 44:— 


“Another most important consequ< 
ence of the principle, that on any change. 
amongst the persons composing a 
partnership there is in fact a new 
partnership, and not a mere continua- 
tion of the old one, is that although, 
upon a change in a firm, it may be agre~ 


- ed between the members of the old and 


new firms that the rights and obligations 
of the old shall devolve upon the new 
partners, \this has no effect upon third 
parties unless they accede to it.” 
Again on page 324 the learned author 
has observed:— 


“So as regards changes occasfoned 
by the retirement of a partner, it has 


„been already shown that the retirement 


of a partner in no way affects his rights 
against or obligations to strangers in 
respect of past transactions.” l 


10. We are, therefore, of the 
view that the finding of the Courts below 
on issue No. (2) was not correct. R. S. 


A. 105 of 1967 must consequently b 
allowed. = aa 


iL In the result, S. A. O. 110-D 
of 1962 is dismissed, but R. S. A. 105 of 
1967 is accepted. As in th 


ae in‘the trial Court on 27th February, 


Appeal dismissed; connected 
appeal allowed, 
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P. N. KHANNA, J. 


Smt. Bhonri Devi, Appellant v. Gop? 
Ram, Respondent. j 
S. A. O. No, 152-D of 1965, D/- 
14-1-1971. ' 


Houses and Rents — Delhi Rent 
Control Act (59 of 1958), S. 15 — In an 
action for ejectment where there is a 
dispute about the contractual rent, in- 
terim rent may be fixed on the basis 
of the rent last paid if fixation of stan- 
dard rent is not prohibited by S. 12 — 
However, if there is such a prohibition, 
rate of rent will be one at which it was 
last paid under S. 15 (1). 1969 Ren CR 
861 (SC), Rel. on. (Paras 3, 4) 


CO/DO/B191/71/MBR/K 


1971 


Cases Referred: Chronological Paras 
(1969) 1969 Ren CR 861 = (1970) 
2 SCR 390, M M. Chawla v. 
J. S. Sethi 3 


V. P. Joshi, for Appellant; H. R. 
Dhawan, for Respondent. 


JUDGMENT: The respondent is a 
tenant under the appellant-landlady in 
respect of a shop and a kitchen in a 
building situated on Old Rohtak Road, 
Delhi An application for his eviction 
was filed under clause (a) of the proviso 
to Section 14 (1) of the Delhi Rent 
Control Act, on the ground that he had 
not paid the arrears of rent with effect 
from October 1, 1962 in spite of service 
of notice of demand. The respondent- 
tenant disputed the rate of rent payable 
and stated that previously the appellant- 
landlady had demanded rent at the 
rate of Rs. 20/- per month. He, 
however, asserted that the standard 
rent of the premises would be Rs. 7/- 
per month. He, therefore, asked for the 
fixation of standard rent at that rate. 
The Additional Controller fixed Rs. 25/- 
per month as the interim rent under 
Section 15(3) of the Act and directed 
the respondent to pay the arrears of 
rent with effect from October 1, 1962 
within a month and also future rent at 
the same rate, by the 15th of each sub= 
sequent month. The Rent Control Tri- 
bunal took into consideration the notice 
dated July 19, 1962, served on the re- 
spondent by the appellant landlad 


demanding rent at the rate of Rs. 20/-° 


per month and also the accommodation 
and the situation of the premises. It 
fixed the rent at Rs. 20/- per month 
without prejudice to the pleadings of 
the parties. The landlady has, under 
these circumstances, come up to this 
court in second appeal. 


2. The learned counsel for the 
appellant referred to a receipt dated 
October 1, 1962 for Rs. 35.25 as rent 
for the month of September, 1962 duly 
signed and thumb marked by the res~ 
pondent. The Additional Controller in 
his order remarked that the respondent~ 
tenant had admitted his signatures and 
thumb-impression on the said receipt. 
The notice said to have been sent on 
behalf of the appellant demanding renf 
at the rate of Rs. 20/- per month is dated 
July 19, 1962, According to the learned 
counsel, the said notice referred to an- 
other shop and room in the same build- 
ing, which in settlement of some dispute 
was said to have been exchanged with 
the premises in question. The respond~ 
ent-tenant paid the first rent of the pre- 
mises in suit with effect from Septem- 
ber 1, 1962 and the receipt dated Octo- 
ber 1, 1962 was the first receipt. The 
agreed rate of rent of the premises in 
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suit, therefore, was, it was contended, 
Rs. 35.25 per month with effect from 
September 1, 1962, which was the rate 
at which the rent was last paid. The 
interim rent could not be fixed at any 
lesser rate urged the appellant’s learned 
counsel. 

3. Under Section 15 (1), the Con- 
troller has to make an order directing 
the tenant to pay to the landlord or 
deposit with the Controller an amount 
calculated at the rate of rent at which 
it was last paid, only after giving the 
parties an opportunity of being heard. 
This appears to contemplate a sort of 
a trial if there is a dispute about the 
rent. The Controller has to give a deci- 
sion after hearing the parties. There is 
no question of fixing interim rent in 
such an event. If, however, there is a 
dispute about the contractual rent pay- 
able, the Controller under Section 15 (3) 
has to fix within fifteen days of the date 
of first hearing, interim rent in accord- 
ance with the provisions of sub-sec. (1) 
until the standard rent in relation there- 
to is fixed having regard to the provi- 
sions of the Act. In M. M. Chawla v. 
J. 5. Sethi, 1969 Ren CR 861, the 
Supreme Court observed (para 13); 


“Sub-section (3) provides that ‘inter~ 
im rent’ is to be paid at the rate at which 
it was last paid till standard rent is 
determined, but thereby it is not impli- 
ed that standard rent is to be determin- 
ed as an issue arising in the action tor 
ejectment; the clause only means that 
when there is a dispute relating to the 
rate of contractual rent payable the Con- 
troller shall within fifteen days of the 
date of the first hearing of the proceed- 
ing fix the interim rent, and the amount 
so fixed shall be paid by the tenant 
until standard rent in relation to the 
premises is fixed in an appropriate pro- 
ceeding under the Act. The expression 
“having regard to the provisions of this 
Act” has in our judgment reference to 
Sections 8 and 12.” 

The Controller, therefore, has to 
determine the rate at which the rent was 
last paid, whether he acts under sub- 
section (1) or sub-section (3) of S. 15. 
In the latter case the rent so fixed is 
the interim rent. ` 


å. In the order under appeal, the 
Tribunal does not appear to haye con- 
sidered the question whether an applica- 
tion for fixing the standard rent can be 
made, in view of Section 12 of the Act. 
He has fixed Rs. 20/- per month as the 
interim rent not in accordance with the 
provisions of sub-sectlon (1) of S. 15, 
Le. the rate at which the rent was last 
paid; but by taking into consideration 
the accommodation and the situation of 
the premises. The order of the Rent 
Control Tribunal, as also that of the 
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Additional Controller, therefore, cannot 
be sustained and is set aside. The case 
iis remanded to the Additional Controller 
for deciding what was the rate at which 
the rent was last and fixing that 
rate of, rent as the interim rent, if Sec- 
tion 12° does not act as a bar to the fixa- 
tion of standard rent. If, however, the 
stan rent cannot be fixed by virtue 
of Section 12 of the Act, then the rate 
of rent last paid will be ordered to be 
paid under Section 15 (1) of the Act, 
In view of the above, there shall be no 
order as to costs. 


The parties are directed to ap- 


Feis before’ the Additional Controller on 
bruary 15, 1971. 
Order accordingly. 
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_ Smt. Parkash Kaur and another, 
Appellants v. Union of India and others, 
Respondents. 

Letters Patent Appeal No. 42 of 
1970. D/- ee 1971 against Judgment of 
Tatachari, J. Civil Writ No. 348-D of 
1960, D/ -4-12-1969 i | 

(A) Displaced Persons (Comp ensation 
and Rehabilitation) Act (1954), S. 20-A 
— Provision would not affect rightful 
owner’s application under S. 16 of the 
Administration of Evacuee Property Act 
filed prior to amendment of S. 20-A in 
1954 for restoration of property wrong- 
ly declared as evacuee property since 
such application of provision would of- 
fend Art. 31 (2) — Civil Writ No. eae 
of 1960, D/~ 4-12-1969 (Delhi) by T, 

R. Tatachari, J. Affirmed. AIR 1969 SG 
1126 & AIR 1970 Punj & Har 452, Rel. 
on — (X-Ref:—~ Administration of Eva- 
cuee Property Act (1950), S. 20-A (Prior 
to 1954 Amendment) — (X-Ref:— Con- 
stitution of India, Art. 31 (2)). 

(Para 9) 

(B) Displaced Persons (Compensation 
and Rehabilitation) Rules, 1955. R. 93 — 
Rule stating conditions subject to which 
acquisition of evacuee property under 
S. 12 could be made is intra vires the 
rule-making power under S. 40 (2) (b) 
Civil Writ No. D. 348-D of 1960, D/ 4-12- 
1969 (Delhi) by T. V. R Tatachari, J. 
Affirmed. (Para 12) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Punj & Har 452 

(V 57), Ram v. Central 


Govt. 
1969) 7 ATR 1969 SC 1126 (V 56)= 
5 645, Lachhman 


(1969) 3 SCR 


CO/DO/B470/71/TVN/B, 


Y 


ay 


7, 9 


AL R. 

R. L. Tandon, for Appellants, R. M. 
Mehta and M. Ahmed, for Go p 

V. D. MISRA, J oo Letters 
Patent Appeal is directed pein the 
Judgment of T, V. R. Tatachari, J. 
allowing the Writ Petition Med by Mst. 

ashiran. 

‘2. Wazir Mohd. and his son Jan 
Mohd. were owners of agricultural land 
comprising 106 Bighas 7 Biswas 13 
Biswansis in village Jabal and 68 Bighas 
13 Biswas 15 Biswansis in village he 


i Wazir Mohd, and J an 
Mohd. were both killed along with some’ 
other members of their family in the 
communal disturbance which took place 
in’ 1947 at the time of the partition of 
the country. Their property was taken 
over as Evacuee Property. Mst. Bashi- 
ran, who was the only heir of . these 
persons, made an application under Sec- 
tion 16 of the Administration of Evacuee 
Property Act, 1950 (hereinafter referred 
to as the ‘Evacuee Act’) on March 17, 
1954 for the restoration of this pro- 
perty. ; 

The Central Government passed an 
order No. 6(2) Rest-56-1221 dated 12-11- 
1957 in the following terms: 

“Whereas Mst. Bashiran daughter of 
Jan Mohd. has made an application to 
the Central Government that the evacuee 
properties which have-vested in the 
Custodian and to which applicant would. 
have been entitled if the Administration 
.of Evacuee Property Act, 1950 were not 
in force, may be restored to her, 

And whereas the Central Govern- 
ment is satisfied: 

(i) That the conditions prescribed in 
the rules made in this behalf have been’ 
satisfied. l 

(ii) That the evacuee properties des- 
cribed in the schedule are the proper- 
ties of the applicant and 

(iii) That it is just and proper that 
the said evacuee properties should be 

-restored to the applicant. 

‘Now. therefore, the Central Covers. 
ment hereby declares the applicant to. 
be entitled to the restoration of the 
evacuee property described in -the sche- 
dule and directs that action may be 
taken In regard to. the said property 
under Section 20-A of the i 
Persons (Compensation and 
tion) Act, 1954 by the person authorised 
in this behalf.” 


3. In spite of this order nelther 
the Central Government nor any of its 
officers took action under Section 20-A 
of the Displaced Persons (Compensation 
end Rehabilitation) Act, 1954 (herein- 
after referred to as the “Compensation 
Act”). 

4 A notification under Sec. 12 of 
the See Act was issued by the 


~ 
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Central Government of March 31, 1956 
acquiring all the evacuee agricultural 
lands in Mandi District while the ap- 
plication of Mst. Bashiran. under S. 16 
of the Evacuee Act was still pending. On 
February 28, 1959 the Managing . Officer, 
. Mandi, passed an: order allotting..a por- 


tion of the said land to Mst. Phulmo, 


Another portion of the: said land wag 
allotted by the same officer.on February 
27, 1959 in favour of Smt: Parkash 
Kaur. Smt. Bashiran filed- appeals 
agaimst the said orders. before the Re- 
gional Settlement Commissioner, Hima- 
chal Pradesh which were dismissed on 
June 1, 1959.. Her revisions to the Chief 
Settlement Commissioner were aiso dis- 
missed on May 25, 1960. 

5. Mst. Bashiran, filed a Writ 
Petition on September 3, 1960 against 
the order. of the Central Government 


action under Section 20-A of _ 


directing 

the Compensation Act and also ‘the 
orders of allotment made by the Manag- 
ing Officer, Mandi in favour of various 
Persons including Mst. Phulmo and 
Smt. Parkash Kaur. 

6. The learned Single. Judge 
while allowing the Writ Petition did not 
feel the necessity of deciding the ques 
tion regarding the vires.of Section 20-A 
of the Compensation Act. Assuming that 
Section 20-A of the Compensation Act 
was intra vires, it was h ‘that direc- 
tions contained in the order of the Cen- 
tral Government dated 12th November, 
1957 that action be taken in respect of 
the property under Section 20-A ‘of 
the Compensation Act were invalid since 
no opportunity was given to the peti- 
. tioner before passing this order. It was 
also held that the notification of the 
Central Government dated 31st March, 
1956 issued under Section 12 of the 
Compensation Act in 
agricultural land in Mandi District did 
not include the petitioner’s land and so 
the Managing Officer had no jurisdiction 
to allot the same. 

7. The question of ines of Sec- 
tion 20-A of the Compensation Act has 
been raised before us. It is contended 
that Section 20-B of the Compensation 
Act, which is in similar terms as Sec- 
tion 20-A of the Compensation Act, and 
has been declared ultra vires. ae the 


1969 SC 1126. 
on a judgment of the Punjab & Haryana 
. High Court in Asa Ram v, Central Govt., 
AIR 1970 Punj & Har 452 holding Sec- 
tion 20-A of the Act ultra vires. Mr. 
R. L. Tandon, learned counsel for the 
appellants, contends that there is a 
material difference between the provi- 
sions of Section 20-A and S. 20-B ‘of 
the Compensation Act and so no help 
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from La 
case, AIR 1969 SC 1126. 
‘tends that Asa Ram’s case, AIR 1970 


¿evacuee pro 
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‘can’ be sought - 


Punj & Har 452 does: not lay down. the 
correct law. ~ 
"8, We. have ceed Sec, 20-A 


and Section 20-B of the Compensation 


Act: Whereas Section :20-A deals with 
restoration: of evacuee property on an 
application under. Section 16 of the 
Evacuee Act, Section 20-B deals with 
the restoration because of the order 
made by the Custodian General under 
Section 27 of the Evacuee Act. Whereas 
Section 20-A was inserted in 1956, Sec- 
tion 20-B. was inserted in 1960. 
Section 16 of the Evacuee Act, applica- 
tion for. restoration of evacuee property 
may be made by any avacuee or any 
person be an heir of.the 
evacuee to the Central ‘Government or 
the person authorised by it. After giv- 
ing a public notice in the prescribed 
manner and after causing an inquiry into 
the claim to be held according to rules, 
an order for the restoration of the pro- 
porty to the applicant must be passed if 
e Cen Government or the authoris- 

a person is satisfed (i) that the condi- 
tions prescribed by rules made in this 
behalf have been satisfied; (ii), that the 
perty. is the property of the 

applicant; and (Hi) that it is just or pro- 
per that the evacuee, property. should be 
restored to. ‘Section 27 of the 
Evacuee Act mh down the powers of 
revision. of Custodian General 
against the E passed by the Custo- 
dian of Evacuee Property under the 
Evacuee Act. -Section-16 of the Evacuee 
Act was amended by ‘Administration of 
Evacuee Property ` (Amendment) Act, 
1954 (42 of 1954). Insertion of Sub- 
section (1-A) by this amendment’ laid 
down that no application under Sec- 
tion 16(i)-of the Evacuee Act shall be 
entertained unless applicant had filed 
all appeals -.and~ revision applications 
permissible under this’-Act against the 
order declaring the property of the 
evacuee to be evacuee property and the 
Custodian-General has made a final 
order in the case; and the application ts 
made within sixty days of the final 
order of the Custodian-General. It was 
further provided that nothing contained 
in the sub-section shall apply to an 
application which was pending on the 
commencement of the Administration of 
Evacuee. Property (Amendment) Act, 1954. 


- 9. Mr..R. L. Tandon, contends 
that under Section 27 of the Evacuee 
Act. the Custodian General sets aside the 
order declaring the property of the eva- 
cuee to be evacuee property and so the 
result is as if the property never vested 
in the Custodian ` under the Act: but 
under Section 16 of the. Evacuee Act no 


Under ... 
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order is passed by the Central Govern- 
ment or the authorised Officer divesting 
the property which has legally come to 
vest ` in the. Custodian. 
is contended that in Lachhman Dass’s 
ease, AIR 1969 SC 1126 the Supreme 
Court ‘while dealing with Section 20-B 
proceeded on the ground that’ the right- 
` ful owner was entitled to have the pro- 
perty restored to him but the Central 
Government was enabled to deprive 
him of the property by Section 20-B 
which was found to: contravene Arti- 
cle 31 (2) of the Constitution. Under 
Section 16 of the Evacuee Act since the 
property continues to vest in Custodian, 
the rightful owner would not ordinarily, 
be entitled to have the property . restors 
ed. to him. 


>We need noft go into this. distinction 
since it is conceded by Mr. Tandon’ that 
Mst. Bashiran had made the application 
under Section 16 of the. Evacuee Act 
before its: amendment by insertion of 
sub-section (1-A). As this section stood 
before the said ‘amendment, a person 
could file application for restoration of 


the property on’ the ground that it has | 


been wrongly declared as evacuee pro- 
perty.: Mst. Bashiran had stated in ‘her 
Writ PA that her father Jan Mohd. 


and her grandfather Wazir Mohd: were. 
killed in- 


disturbances in 1947 and that 
they never migrated to Pakistan. Since 
the property. had been wrongly taken 
over as evacuee property-she had made 
an application’ under Section 16 of the 
Evacuee Act. She was “thus claiming 
restoration of the property as its right- 
ful owner. e Central Government by 
its order dated 12th November; 1957 
to hee the restoration of the property 
to her. a 


In ` these circumstances the decision 
of the Supreme Court regarding the vires 
of Section 20-B of the Compensation Act 
would hold equally good in a case like 
the present in respect of Section 20-A 
of the- aforesaid Act. Weare, therefore, 
of the. opinion that on-the facts of a case 
like the present the provisions of Sec- 
tion 20-A would offend against Art. 31 
(2) of the Constitution and as such can- 
not be availed of by the ARONS con= 
cerned. 


10. We are cee in agreement 
with the learned Single Judge that the 
notification . issued under Section 12. of 
the Compensation Act ‘on 31st March, 
1956 acquiring evacuee apricultural land 
in the District of Mandi did not affect 
the property in question and the Manag- 
ing officer had no jurisdiction to allot 
the same to appellant. The orders pas- 
sed by the Managing Officer, Mandi allot- 
ting the portions of land in question to 
Mst. Phulmo and Parkash. Kaur show 


On this basis it 


ALE 


that he had proceeded on the basis thaf 
the land did not fal within the speci- 
fied categories of Rule 93 of the Dise- 
placed Persons . (Compensation and Re- 
habilitation) Rules, 1955 Sand so could be 
allotted to displaced persons having 

verified claims . of agricultural land -: 


Relevant portion of Rule 93 is in the 
terms:-— 


following 
"93. The Central Government 


Property under the Administrati 
Evacuee Property Act, 1959 (31 ey a 
ereinafter in this e referred to as 
the said Act). except any such property . 
falling under any one or more of the 


following tenons, a 


X x 
Gi) any sam er in respect of 
which an application for the grant of a 
certificate under sub-section (1) of S. 16 
of the Act is pending or in respect of 
which the period of limitation fixed for 
making such an application has not ex- 
pired; 
gooo“ x ' x 
11. ` This aa ‘dearly shows that 
the sateen ot in respect of which an ap- 
plication under ‘Section 16 of the Eva- 
cue Act ` was ‘pending could not: be 
acquired ‘by the Central Government. 
Admittedly, on the day, the notification 
under Section 12 of the Compensation 
Act was issued application under S. 16 
filed by Mst., Bashiran was pending. ` 


a: Mr. R. L. Tandon contends 
that Rule 93 is ultra vires and so should 
not be looked into’ since the Cen . 
Government had no powers to cut down 
the ambit of Section 12' of the Compen- 
sation Act. Section 12 of the Act em- 
powers the Central Government to ace 
quire evacuee property. for rehabilite- 
tlon of Displaced Persons by a notifica- 
tion in the official gazette. ‘These noti- 
fications could be issued in respect- of 
(a) all evacuee property generally; or 
(b) any class of evacuee property; ‘or (c) all 
evacuee property Rosine in a 
area; or (d) any. cular evacuee pro- 


perty Section” 40 ay) (b) of the Com 


_ pensation Act gives powers to the Cen- 


Government to make rules regard« 
Ing “the circumstances in which and the 
conditions subject to which evacuee pro- 
perty may be acquired under this Act.” 
The Legislature had | expressly given 
powers to the Central. Government to 
make rules laying down the conditions 
subject to which ‘the evacuee property 
may be acquired under Section 12 of the 
Act. ad aa ce cere crenata 
the Central ernment in terms of 
Section 40 (2) Oey of or the Act and can 
not be held ultra vires. 


ISTI 


13. The result is that me PREDE 
fails ang is dismissed with. costs 
Appeal di 
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Harbans e - Petitioner v. Union 
of India, through the Secretary, Ministry 
wi Defence, New dent. 


Civil Writ No. 825 of 1968, D/- 27-11- 
70. 


erei in the course of such journey 
due to accident. (Para 21) 


N. Kirpal, Yor Petitioner: Brij 
Bans”. Kishore with J. P. Gupta, for Res- 
pondent. 

T, V. E. TATACHARI. Ja This writ 
petition has been filed by Major Harbans 
Singh (Retired) pice: the respondent, 
the Union of India, thro 


for “disability pension’’. 
2. The petitioner was ee ene 


ed in the Indian Army on 3rd May/21sů 
Military, 


December. 1947 from the Indian 


fades Dehra Dun. After joining the . 


dian Army, the petitioner served ať 
various places and was promoted 
time to time till he attained the rank of 


Kashmir from 8th October, 1952 to 26th. 
November, 1955, and in N, E. F. A. from 


‘2th - December 1959 to dth EE 


1961. 


3. In Derenin 1961, he was 
commanding 71 Heavy. Mortar Battery 
with Battery Headquarters: located at 
Walong in N. E. F. A. While so, he appli- 
ed for annual leave of 60 days, and the 
same was sanctioned for the period from 
9th December, 1961 to 6th February, 
1962, by his Commanding. Officer, Col 
R. T. K. Foregard..He flew from Walong 
to Jorhat and from there he travelled by. 
aeroplane to Calcutta. 


he had received. a 
letter from the Canteen 


bretta Scooter for which he had applied 
was being despatched and he should 
arrange to collect the same from Station 
. Can Ambala Cantonment. The Pei 


CO/DO/B163/TL/BNP/M 


the Secretary, 
his claim 


from - 


Stores, Depart: . 
ment (India) intimating him that a Lam- 


Harbans Singh vy. Union of India(Tatachari J.) (Pr. 13)-[Prs. 1-3] Delhi 227 . 


tioner averred in his writ petition ‘that 
_ before undertaking the journey he obtain- 
ed permission from his then Commanding 
Officer, Lt. Col. R. T. K Foregard 
through the then Adjutant of the Regi- 
ment, Ae Major (then Lieutenant) R. N. 
Roy, to break ‘his - journey at Ambala 
Cantonment Eo as to collect the scooter 
and. then to proceed from Ambala Can- 
tonment’to Patiala, which was his per- 
manent home station, by road on the said 
scooter. :.The petitioner travelled by 
train from Calcutta to Ambala Canton- 
ment, and after collecting the scooter he 
proceeded to Patiala on the said scooter, 
While he was going by the scooter to 
Patiala, he met with an accident on 26th 
December, 1961, at a place which was 
about 14 miles from Patiala. He was 
taken. to Raijindra Hospital, Patiala, and 
from there to the Military Hospital, 
Ambala. Thereafter, he had medical 


Lucknow. According to the petitioner, 
the Military authorities made enquiries 
from him about: the nature of and the 
manner in which the accident had taken ~ 
place, e after detailed ` and thorough 

examination by the said authorities, a 
Part I order (Annexure B) dated 6th 
March, 1963, was published by the Army 
Headquarters (Adjutant General’s Branch) 
in which it was stated that the Pron 


The petitioner was brought be- 
fore a Medical Board on 30th of October, 
1963, for being invalided- out of Military- 
gervice. The Board met at the Military 
Hospital, Lucknow and declared him un- 
fit for further Military service on acco- 
unt of “severe head injury (effects of).” 


5. On 29th January, . 1964, a letter 
{Annexure C) was issued for and on be- 
half of the Military Secretary and releas- 


that the petitioner was 
found to be permanently unfit for any 
form of Military ‘service by a Medical 
Board held at Military Hospital at Luck- 
now on 30-10-1963, and was placed in 

ical category tp that a competent 
medical Aunay had accepted the find- 
ings of the Board, that the petitioner sub- 
mitted an appeal for re-consideration of 
his medical category, and the same was 
forwarded to the oe 
Government accepted the findings of the 
Medical Board and ordered that the offi- 


Army 
with effect from the dats of the said let- 
ter ie, 29th January, 1964. 
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6. Rule 48 of the Pension Regula- 
tions for the Army provides that an offi- 
cer who is retired from Military service 
on account of disability which is attribu- 
table to or aggravated by such service 
and is assessed at 20 per cent or over 
may, on retirement, be awarded disability 
pension. It further provides that the 
question whether a disability is attribut- 
able 'to or aggravated by Military service 
shall be determined under the Rules in 
Appendix IL The said Appendix IL con- 
tains Rules as regards entitlement of an 
officer to disability pension. Rule 2 
thereof provides that disablement shall 
be accepted as due to Military service 
provided it is certified that the disable- 
ment is due to an wound, injury or dise- 
ase which is attributable to Military ser- 
vice or existed before or arose during 
Military service and has been and. re- 
mains aggravated thereby. Rule 3 in the 
Appendix provides 'that there must be a 
causal connection between disablement 
and Military service for attributability 
or. aggravation to be conceded. Rule 4 
provides that in deciding on: the issue of 
- entitlement all the evidence both direct 
‘and circumstantial will be taken into ac- 
count and the benefit of reasonable doubt 
will be given to the claimant. Rule 6 
provides that in respect of accidents, in- 
juries sustained when the man is on duty 
will be deemed to have arisen in or result- 
ed from Army/Naval/Air Force Service 
unless they were self-inflicted or due to 
serious negligence or misconduct in which 
case the question of withholding the pen- 
sion in full or in part will be considered. 
It further provides that— 


*(c) A person is also deemed to be 
“on duty” during the period of participa- 
tion in recreation, organised or permitted. 
by service authorities and of travelling 
in a body or singly under organised arran- 
gements. A person is also considered to 
be “on duty” when proceeding to his leave 
station or returning to duty from his 
leave station at public expense.” - 


7. According to the petitioner, 
since it was stated in the Part O Order 
= (Annexure B), dated 6th -March 1963, 

that the petitioner had received an injury 
which was “attributable to Military 
service in peace. area”, he. expected 
that he would be given disability pension. 
But, he received: a letter (Annexure D). 
dated 28th July, 1965, from. the Under 
Secretary to the Government of India, 
Ministry of Defence, in which It was stat- 
ed that the President had. decided that 
the petitioner’s. disability, viz. “severe 
head injury (effects of)” on account of 
which he was invalided out of service, 
could not be regarded as either attribut- 
able to or aggravated by his service, and 
that the petitioner was not, therefore, 
entitled to disability pension under the 


‘the existing rul 


‘A. I. Re 
existing rules. The petitioner preferred 
an appeal (Annexure E) to the Secretary, 
Ministry of Defence, on 30th September, 
1965 under the provisions of the Army 
Order No. 503 of 1964 (Annexure F} 
which entitled an officer to file such an 
apppeal. 


8. In the meantime, the ‘petitioner _ 
received a letter dated. 11th August, 1965, 
from the Controller, Defence Accounts 
(P) and a letter, dated 30th August, 1965, 
from Army Headquarters, Adjutant 
General’s Branch, informing him that in 
view of the aforesaid letter, dated 20th | 
July, 1965 (Annexure D). he was nof 
entitled to any disability pension, and that 
he should select whether to receive 
gratuity under the new pension code or- 
pension under the old pension code. The 
petitioner replied to the said . lettera 
stating that in view of the fact that he 
had -filed an appeal against the decision 
of the Government of India contained in 
the letter, dated 28th July. 1965, it was 
not possible for him to make a selection 


. regarding pension under the new or old 


pension codes. 
9. In reply to his appeal, the peti-- 


tioner received a letter (Annexure G}, 
dated 10th November, 1965 from the 
Under Secretary, of Defence, in 


which it was stated that the -petitioner’s 
claim to a disability pension was recon- 
sidered, but the Government of India 


found no reason to alter the decision al- 


ready conveyed under the letter . (Annex- 
ure D), dated 20th July, 1965. The peti- 
tioner. then preferred another appeal on 
8rd January 1966, to the Secretary Minis- 
try of Defence, stating that no reasons 
were recorded in the letter, dated 10th 
November 1965, and praying that he 
may be granted the disability pension, 
This appeal also was rejected and the 
petitioner was informed about the same 
by a letter (Annexure H-1), dated 27th 
January, 1966, from the Under Secretary, 
Ministry of Defence. In this letter, ff 
was stated that his claim to a disability 
pension was re-considered, . but as the 
petitioner had not brought out any new 
point, the Government of India found no 
reason to alter the decision already con- 
veyed under the letter, dated.10th Novem- 
ber, 1965. It was ‘further stated that— 


“As regards the reasons for rejection 
of your case, I am to inform you that at 
the time of accident, you were tra¥elling 
on your own scooter and without the per- 
mission of your higher authorities. Under 
es, you were not on duty 
at the time of accident and your disability 
which is result of that accident cannot 
be viewed as attributable to or aggravated 
by Military service.” 


In-other words, according to the said let- 
ter, the petitioner’s claim for disability. 


1971 
aes was -rejected ` for .two reasons, 


@ ‘that he was ‘travelling on his 
own scooter and without the permission 
of his higher authorities; and 
(2) that under the existing rules, he 
was not on duty at the time of the accel- 
dent and his disability which was a result 


of that accident could not be viewed as. 


attributable to. or aggravated by amend 
service. : 


10. -The petitioner ien EE a 
letter (Annexure J), dated 9th April, 1966, 
. to the then Chief of Army Staff, General 
J. N. Chaudhuri, praying that his case 
may be .looked into again and suitable 
orders be passed in his favour. In reply 
to the said letter, the petitioner received 
a letter (Anneure J). dated 19th April, 
1966, from Major General J. K. Khanna, 
M C, the then Deputy Adjutant General, 
in which it was stated that the Adjutant 

neral’s Office was re-representing the 
petitioner’s case to the. Government of 
India, and that the petitioner would be 
informed about the result as early as pos- 
sible. Subsequently, the petitioner re- 
ceived a letter, dated. 19th May, 1966, 
from the Ministry of Defence in which it 
was stated that, his: appeal. would be sub- 
mitted to the Defence 
late Committee on Pensions in due course. 
Thereafter, the petitioner received a let- 
ter, dated 30th August, 1966, from the 
Office of the Adjutant General, stating 
that the petitioners appeal, dated 9th 
April. 1966, would . be submitted to the 
Defence Minister’s Appellate Committee 
on -Pensions, and that the petitioner- could, 
if he so desired, submit further argu- 
ments in support of his claim. According- 
ly, the petitioner submitted further argu- 
ments a letter. (Annexure K), dated 
12th November 10 1966. Ultimately, the peti- 
tioner received a letter . (Annexure N). 
dated 30th April, 1968, from the Under 
Secretary to the “Government of India, 
Ministry of Defence, stating that the Gov- 
ernment of India decided after consulting 
the Defence Minister’s Appellate Commit- 
tee on Pensions that the disability, viz. 
“severe head injury (effects of)” on at- 
count of which the petitioner was invalid-. 


ed was neither attributable to nor aggra- 


vated by his Military service, and that 
disability pension was ‘not; therefore, a 
missible to him under the rules. 


- 11. | The petitioner. then issued. a 


notice (Annexure O) tinder Section 80 -of ` 


the -Code of Civil Procedure through his 
counsel on Ist August, .1968, to the Secre- 
tary,- ry of Defence, Government 
of India, and as he did not receive any 
reply to it, he filed the present writ peti- 


tion on 29th October, 1968, praying— Bi 


(a) that the orders (Annexures B, G, 
H-1 and N). dated 28-7-1965, 10-11- a 
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27-1-1966 and 30-4-1968 respectively, be 
quashed; and 

(b) that the . respondent be directed 
to pay disability pension to the petitioner 
calculated in the manner provided under 
the relevant rulés with effect from 29th 
January, 1964, the date on which he was 
discharged: from the Army. - : 


12. In. opposition: to the vat peti- 
tion, a counter-affidavit of Sri J. C. Paul, 
Under Secretary, Ministry of Defence, 
Government of India, was filed on behalf 
of the. respondent. It was averred in the 
said counter-affidavit, inter alia, that the 
71/44 Heavy Mortar Regiment was locat- 
ed at Walonz and during the nese ag- 
gression in 1962, all the unit documents 
were destroyed by burning before aban- 
doning the position hastily against the 
enemy threat, that for that reason the 
Government .were not ina position to 
check the correctness of the averments of 
the petitioner that he had obtained per- 
mission from higher authorities to break 
his journey at Ambala Cantt. and to 
travel from Ambala to Patiala on his own 
scooter, that the Part IJ Order referred 
to by the petitioner was only a recom- 
mendation of the Army .Authorities, but 


the question of entitlement to disability 


pension was to be considered by the Gov- 
ernment in accordance with the provi- 
sions of the entitlement rules, that under 
the rules, there must be a causal connec- 
tion between disablement and Military 
service for attributability or aggravation 
to be conceded, that the petitioner was 
not travelling: at “public expense” at the 
time of the accident, and was, therefore, 
considered to be not “on duty” at that 
material time, and that since the causal 
connection between the disablement and 

Military service could not thus be estab- 
lished, the . disability. of the petitioner 
was held by the Government, as neither 
attributable to nor aggravated by 
Military service, and the petitioner was 


‘not, therefore, entitled ‘to disability pen- 


sion. 


2. 1B Shri D. N .Kirpal, Jearned 
counsel for the petitioner put: forward 
three’: contentions. . He contended firstly 
that since the Army. authorities had come 

inthe Part II Order 
(Annexure B) issued by them that the in- 

. received -by the. petitioner were 
“attributable to Military service in peace 


‘area’, it was not open to the ‘civillan au- 


thorities to come to a contrary conclusion 
and contend that the injuries were not at- 


had received the injuries descri 
in, and that they were attributable to 
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(Military service in peace area. According 
to the counter-affidavit, the said onder 
was only a recommendation of the Army 
authorities. The petitioner filed along 
with his rejoinder a copy of the relevant 
provisions in the Defence Services Regu- 
jations as Annexure ‘V’, It appears from 
it that all orders of a Unit will be pub- 
lished in two parts—Part I and Part I, 
and Part II ‘orders will be issued on mat- 
ters affecting a soldier's pay, service ‘and 
recors. But, there is nothing in the said 
provisions to show that the Part Ti Order 
was a decision of ‘tthe Army authorities 
‘which was binding on the civilian autho- 
¥ities ‘in the matter of taking a decision 
as to whether the officer concerned was 
entitled ‘to disability pension under the 
entitlement rules. “The petitioner himself 
‘Thad stated ïn ‘his writ petition ‘that «when 
he was in the thosptial, the Military au- 
tthorities made enquiries from him about 
tthe nature and the manner in which the 
accident had taken place, and that after 
detailed and thorough examination by 
tthe ‘said authorities, fhe Part TI Order was 
published ‘by the Army “Headquarters 
(Adjutant General’s Branch): ‘The said 
Statement ‘shows that what was stated in 
the Part TI Order ‘by the Army authori- 


ties was just their view regarding the at- 


‘tributability ef the injuries to Military 
service expressed on the. basis of the in- 
formation given ‘by the petitioner. ‘The 
question of the entitlement of the peti- 
tioner ‘to disability pension is obviously a 
matter for consideration - and determina- 
tion by the civilian ‘authorities and not 
tthe Army authorities, and in the absence 
of any ‘specific provision to ‘the contrary, 
tthe said view expressed by the Army au- 
ithorities cannot be held to be final and 
binding on the civilian authorities for the 
‘purposes of the determination of fhe -ques- 
tion as to ‘whether the petitioner was en- 
titled to disability pension or not.’ The 


contention of the learned counsel cannot, 


therefore, ‘be accepted, : 

= 14 The sẹcond contention was 
that the letter (Annexure D), dated 28th 
July, 1965, whereby . tthe petitioner. was 
finformed that the President had decided 
that his disability could mot be reganded 
as either attributable to or aggravated by 
his service, and the letter (Annexure Gi, 
dated 10th November, .1965, «whereby the 
petitioner was informed in reply to -his 
appeal tbat ‘the Government - of India 
found mo reason ‘to alter the earlier deci- 
sion, did mot mention the reasons ‘for the 
decision and the rejection of ‘his appeal 
_ that it was only when he preferred ano- 
ther appeal (Annexure. W) on 3rd J anu- 
ary, 1966. that a reply {Annexure H-1) 
dated 27th January, 1966, was sent to the 
petitioner rejecting the :said appeal and 
mentioning ‘that the reason for the rejec- 
‘tion of his appeal was that at the time of 


A.L E. 
the aecident he was travelling on his own 
scooter and without the permission of his 
higher authorities, that the said reason was 
abandoned in paragraph 6 of the counter- 
affidavit as it was found that there was 
abundant evidence to show that. the peti- 
tioner ‘bad obtained the necessary permis- 
sion from this higher authorities, and a 
mew ground was put forward for the first 
time in’ the said paragraph that: the 
material point was not whether ‘the peti-. 
tloner had obtained permission to travel 
by scooter or not, but whether the four- 
ney performed was at public’ expense, 
and that it was mot open to the respon- 
dent to put forward the new ground as 
it was just an afterthought. ‘This con- 

on also bas no force. The zeasons 
for the decision against the petitioner 
were mentioned fin the jetter (Annexure 
EI) as under-— 


“As regards the ‘reasons for refec- 
tion of your case, I am to inform you 
that at the time of accident, you were 
travelling on your own scooter and with- 
out the permission of your higher autho- - 
tities. Under the ‘exis Tules you were 
not on duty at the time of accident and 
your disability which is the result of 
that accident, cannot be viewed as attribu- 
as to or aggravated by Military ser- 

ce. ~ + ` 

It is dlear fram the above extract that. 
two reasons and not one were mentioned 
fm the said letter, viz. (1) that the peti- 
tioner was travelling on his own scooter 
and without the permission of his higher 
authorities, and (2) that umder the exist | 
ing rules he was not on-duty at the time 
of the pig omer ar Riker ‘then stated, 
apparently for the said two reasons, that 
his disability which was the result of that 
accident could not be viewed as attribut- 
able to or aggravated by Military service. 
It is not, therefore, correct to say that 
the sécond teason was an afterthought 
and was put forward for the first time in 
the eounter-affidavit. The second conten- 
tion of the ‘learned counsel is thus with- 
cut a basis‘and has to be rejected, | ae 
... 1. | However, ‘in paragraph 6 of 
the counter-affidavit, it was first stated 
that ‘the Government: was not in a posi- 


‘Hon to substantiate the statement of the 


petitioner in paragraph 6 of his writ peti- 
tion, apparently referring- to the state- 
ment that he had obtained the permission 
of his higher authorities, and it was then 
stated that the material point was not whe- 
ther the petitioner had obtained . permis- 
tion to travel by scooter or not, but whe- 
ther the journey performed was at public 
expense. ‘Thus, ‘the first reason mention- 


ed in the letter (Annexure H-1), dated 


27th January, 1966, was not sought to be 


‘Maintained, and reliance was placed on 


the second reason only. Shri ‘Brii B 
Kishore, Jearned counsel. for the Seta 
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dent, also proceeded on the said basis' and 
did not seek to rely upon the first reasort, 
and confined his arguments to the second 
reason. This leads us now to the third 
contention of Shri Kirpal- 

t6. The third contention was that 
the petitioner was in fact proceeding to 
his leave station af public expense at the 
time of the accident, and was, therefore, 
“on duty” within the meaning of Rule 6 
(c) of the Rules in Appendix IT to the 
Pension Regulations for ‘the Army.. As 
already pointed out, Rule 48 of the Pem- 
sion Regulations for the Army provides 
that an officer who is retired from Milt 
tary service on account of disability 
which is attributable fo or aggravated. by 
such service, may be awarded disability 
pension, and that the question whether a 
disability is attributable -to or aggravated 
by Military service shall be determined 
under the Rules in Appendix II to the 
Said Regulations. Rule Z in Appendix If 
provides that disablement shall be ac 
cepted as due fo Military service provid- 
ed it is due to a wound or injury which 
arose during Military service. Rule 6 in 
Appendix II provides ‘that in respect of 
accidents, injuries sustained when the 
man is “on duty” will be deemed to have 
been arisen in or resulted from Army 
Service, Cl. (c of Rule 6 provides that 
a person is considered to be “on duty” 
when proceeding to his leave station 
“at public expense.” 


17. The question, ’ therefore, fs as 
to whether the petitioner was, at the time 
of the accident, proceeding to his leave 
(home) station, Patiala, “att public expen- 
se”. The contention of the petitioner is 
that at the time of the accident he was 
proceeding to his leave station “at public 
expense”, while on the other hand the 
contention of the respondent is that he 
was not proceeding to his leave statiom 
“at public expense”. 


18, For a determination as fo 
which of the contentions is correct. refer- 
ence has to be made to Rule 341 of the 
Travel Regulations, a copy of which has 
beer filed by the respondent as Annexure 
*R-1l’. Clause (i) (a) of the Rule provides: 
that all Commissioned Officers irrespec- 
tive of their rank will be allowed, once 
itr each calendar year, free conveyance 
to and fro from the place where they in- 
tend to spend their annual. leave subject 
to the journey not exceeding 600 miles in 
each direction. and that the officers will 
travel “on warrant’. It is common 
ground that travel “on warrant’ means 
that the officers do not. have to pay any 
railway fare while travelling in: first 
class. Clause (i) (b) provides for travel 
(distance being upto 600 miles each way) 
by modes of conveyance other thar rail. 
i.e. by air, steamer, bus or private ear 
etc,, in which case the officers will be 
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entitled only to a certaim amount. of re- 
fund. specified. in. the clause. Clause: (ii) 
provides for a concession where the: offi- 
cers travel for a distance beyond: the 600 
PAn limit. The said. clause: runs as fol- 
ows!-— 


“Gip (a), The. concessior will be appli- 

: as under: In cases where officers: and 
their wives, proceeding to the same: sta~ 
ae desire to travel. beyond. the 600. miles 

(1) Tf the officer’ holds the rank of 
Colonel/Captain. (I. N.)/Group: Captain or 
above, he will be allowed: a warrant. for 
himself for @ distance. of 600 miles: im 
each direction. or casi compensation. im 
Leu. thereof. as: under: 

(A) To the officer having a child/ 
children Rs: 140-0-0 cach: for self and 
wife. 

(Bf To the officer having no child— 
Rs. 110-0-0 each for self and wife. 
Note:—The amount of Rs. 140-00 admitt- 


ed vide (A above represents am excess of 


Rs. 30.00 over the existing First Class rail 
fare for 1200 miles. This’ excess: amount 
is intended to cover part of the expen- 

ses on leave travel of a child/children of 
the officer. 

' (D) E the officer is: of 'the rank of Lé. 

Colonel/Commander/Wing Commander or 
below, he will be granted Rs. 70: A simi- 

lar sum will be allowed : for his wife.. 
Form ‘BY (AFT 1709-A) will be issued to 
each of them from the starting station to 
destinatiom and back and any excess over 
the amount of Rs. 70 will be paid by the 
officer and his wife. 

(3) When the journey is: performed 
by air-conditioned third’ class in De- 
Luxe train the concession: will be limited: 
to the cost of actual rail fare by air-con- 
ditioned third, class. accommodation for a 
fourney of 600 miles: 

(b} In cases where the officers and! 
their wives’ travel to: leave stations situat- 
ed beyond 600: miles by modes of convey- 
ance other than by rail (Le. by air stea- 
mer, bus or private car: etc), the refund 
admissible will be as under:— 

(1) Colonels/Captains. (1. N .\/Group 
Captains and above and their wives — 
The proportionate actual expenditure for 
600 miles each way or Rs. 140.00 (to the 
officers having, a child/children or Rupees 
110-00. to. the officers. having no. child): 
whichever is less. 

(2) Lt. Colonels/Commanders/Wing 
Commanders. and below and their wives: 
Cost of Form ‘D’ for the entire journey. 
plus proportionate actual expenditure for 
600 miles each way or Rs. 70/- whichever 
is less. 

Note:—Officers and. their wives who 
travel on leave in the same: private 
car will, when claiming refund of actual 
expenses. under clauses (i) (b) and (ii) (b) 
above,. furnish the following certificate: 
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Certified that I and my wife travell- 
ed by private car from ..........4 tO weccecéus 
and that the. expenditure incurred on 
conveyance was not less than the amount 
claimed on this account from the Gov- 
ernment,” 


19. In the present case, the peti- 
tioner was at Walong when he was grant- 
ed annual leave of 60 days, and he was to 

roceed on his annual leave from Walong 
N. E. F. A. to Patiala which was his 
permanent home station or leave station. 
In other “words, his destination was 
Patiala. He travelled by aeroplane. from 
Walong to Jorhat and from Jorhat to 
Calcutta. It is: common ground that his 
travel from Walong to Calcutta was by 
free. conveyance i. e wholly at public 
expense. From Calcutta he travelled by 
train on Form ‘D’ upto Ambala Cantt, 
and from there he travelled on road by 
his own scooter to his leave station 
Patiala. It was while travelling on the 
scooter that he met with an accident 
which resulted in his disability.. 
stated at the Bar that the distance bet- 
ween. Calcutta and Ambala Cantt. is 
about 1100 miles. The contention on be- 
half of the respondent is that by virtue 
of Rule 341, the petitioner has to be held 
to have travelled by free conveyance Le. 
at Government or public expense upto 
600: miles from Calcutta, and beyond the 


600th mile he has to be held to have not 


travelled at public expense, and that 
since the accident had occurred between 
Ambala Cantt. and Patiala at a place 
which is about 14 miles from Patiala, it 
cannot be held to have occurred while 
the petitioner was travelling at public ex- 
pense. . Admittedly. the petitioner, in his 
journey. from Calcutta.. travelled on 
Form ‘D’, and it is common, ground: that 


travel on Form ‘D’ means travel by first - 


class but paying second class railway fare 
only. A copy of the Form ‘D’ has been 
furnished by the learned counsel for the 
respondent. The relevant portion there- 
of runs as under:— 
“To : | 
The Station Master on eb 
Station . . Railway. 
Certified that (rank, name, corps of 
department) (“the family of) ......... wha 
is Military employ”. Is travelling on 
leave at his own expense Pacconven=) 
by his family consisting of ....cccccssesess 
(members) are’ travelling at their own 
expense, and (he is/they are) entitled to 
travel first class from ......... TO? fevatiaeduiie 
on payment of second class fare/fares).” 
Shri Brij Bans Kishore, learned counsel 
for the respondent, relied on the said 
form and argued that the petitioner who 
travelled from Calcutta on Form ‘D’ was 
specifically described as travelling at his 
own expense, and that he has, therefore, 


It is 


. A.I. R. 
to be held’ to have not travelled at public 


‘expense. It is true that the form ‘D’ des- 


cribes the holder thereof as travelling at 
his own expense. But, this has to be 
understood in the light of the provisions 
In Rule 341 of the Travel Regulations. As 
the distance between Calcutta and Patiala 
is more than 600 miles, the learned cotin- 
sel for both the parties are agreed that it 
is clause (ii) that applies to the present 
case. Clause (ii) (a) (1) provides that if 
the officer ‘holds the rank of Colonel/ 
Captain (I. N.)/Group Captain or above, 
he will be allowed a warrant for a dis- 
tance of 600 miles in each direction or a 
certain amount of compensation specified 
in the sub-clause in lieu thereof.. Clause 
(ii)(a)(2) provides that if the officer is of 
the rank of Lt. Colonel/Commander/Wing 
a or below, he will be granted 

Rs. 70/-, and that form ‘D’ (AFT 1709-A) 
will be issued to him “from -the . starting 
station to destination and back” and any 
excess over the amount of Rs. 70/- will 
be paid by. the officer. Clause (ii)(b) pro- 
vides that in cases where the officer 
travels to leave station situated beyond 
600 miles by modes of conveyance other 
than rail (i.e. by air, steamer, bus or prl- 
vate car)— .. 


(1) a specified amount of refund will 
be admissible to him if he is a Colonel] 
n GN. \/Group Captain and. above, 


(2) a specified RTE of ind will 
be admissible to him if he is a Lt. Colonel/ 
Pomeead eine Commander and ` be- 
ow 


In the case of an officer ofthe rank of the 
petitioner, clause (ii) (b) (2) states that 
the refund admissible to him is “the cost 
of Form D for the entire ourney.. plus 
proportionate actual expenditure for 600 
ni each way or Rs. 70/- whichever is 
esg” 


20. Thus, while clause: (it) (a) PTO- 
vides for a case where the officer travels 
by rail'to his leave station which is be- 
yond 600 miles, clause (ii) (b) provides for 
a case where the officer travels by a 
mode of conveyance other than rail to his 
leave station which is beyond 600 miles. 
In the former case, an officer of the rank 
of. the petitloner is granted a form ‘D’ 
from the starting station to destination 
and back plus a sum of Rs. 70/-, and any 
excess over the amount of Rs. 70/- will 
have to be paid by the officer himself. In 
the latter case, an officer of the rank at 
the petitioner is granted the cost of o 
‘D’ for the entire journey (meaning fro 
the starting station to the desmal 
and back) plus proportlonate actual ex- 
penditure for 600 miles each way or 
Rs. 70/- whichever is less. In other 
words, where the leave station is situated 
beyond 600 miles, part of the expense 
only is given to the officer by the respon- 
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dent and any excess amount is to be borne 
by the officer himself, The officer thus 
travels partly at public éxpense and part- 
ly at his own expense. 

21. Therefore, the resulting posi- 
tion in the present case is that the travel 
by the petitioner from Calcutta to: Patia- 
la was partly at public expense and part- 
ly at his own expense. The question then 
is, whether, in those circumstances, he can 
be considered to have proceeded or tra- 
velled to his leave station (Patiala) at pub- 
lic expense and, therefore. to have been 
on duty at the time of the accident with- 
in the meaning of Rule 6(c) in Appendix 
oe to the Pension Regulations for the 

Army. The. contention of Shri Brij Bans 
Kishore on behalf of the respondent was 
that the journey from the starting station 
(Walong) to the destination station (Patia- 
la) should be entirely at public expense if 
the provision in Rule 6(c) is to be attract- 
ed. In our opinion, the said contention of 
the learned counsel cannot be accepted as 
it would result in an odd or anomalous 
position. The provision in Rule 6(c) is 
intended to lay down when the officer 
can be- deemed or considered to be “on 
duty”. It provides that he will be con- 
sidered to be “on duty” when proceeding 
to his leave station or returning to duty 
from his leave. station at public expense. 
As pointed out above, in a situation like 
the one in ‚which the petitioner was, .the 
journey ‘to or from the. leave station 
would be partly at public expense and 
partly at the officer’s own expense and 
the officer has to be considered to be 
partly “on duty” and partly “not on duty”. 
This odd or anomalous. result can be 
avoided by interpreting the words “at 
public expense” in Rule 6(c) in one of 
two ways, viz. (1) that they mean that the 
entire journey from the starting station 
to the destination and back should be 
“wholly at public expense” or ( 2) that 
they mean that the sald journey may be 
even. “partly at public expense”, 
other words, either the word “wholly” or 
the word “partly” has to be introduced 
before the words “at public expense” in 
order to avoid an odd result in the ap- 
plication of Rule 6(c) to a situation like 
the one in which the petitioner was plac- 
ed. The question then is'as to which of 
the two interpretations is to be preferred. 
The answer, we consider, is to be found 
in Rule 4 in Appendix II tò the Pension 
Regulations for the Army. The said Rule, 
as already pointed out earlier, provides 
that in deciding. on the issue of entitle- 
ment of an officer to disability pension, 
all the evidence, both direct and circum- 
stantial will be taken into account, and 
the benefit of reasonable doubt will be 
given to the claimant. Applying the prin- 
ciple underlying the said provision, if not 
the provision itself, the second of the two 

terpretations mentioned above would, 
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In our opinion, be the proper and just in- 
terpretation of the words “at public ex- 
pense” in Rule 6 (c) in Appendix I to the 
Pension Regulations for the Army. In 
that view, we hold that the petitioner was 
travelling “at public expense” within the 
meaning of Rule 6(c) and was, therefore, 
“on duty” at the time of the accident 
which had resulted in his disablement, 
that his disablement has to be accented 
as due to Military service by virtue of 
the provision in Rule 2 in the aforesaid 
Appendix II, and that he was, therefore, 
entitled to.disability pension under Rule 
48 of the Pension Regulations for the 


y. 

22. For the above reasons, we al- 
low the writ petition, quash the orders 
(Annexure B, G., H-1 and N). dated 28- 
7- 1965, 10-11- 1965, 27-1-1966 and 30-4- 
1968 respectively, and direct the respon- 
dent to pay disability pension to the peti- 
tioner calculated in the manner provid- 
ed under the relevant rules with effect 
from 28th January, 1964, the date on 
which he was discharged from the Army. 
The petitioner is entitled to his costs of 
this writ petition -which are fixed at 


Rs. 250/-. — 
Petition allowed. 
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JAGJIT SINGH, J. 

Tarif Singh Shanti Saroop. Petitioner 

Yy. _Union of India, through the Secretary, 
of Defence, Government of India, 
New Delhi and others, Respondents. 

Civil Writ Nos. 262, 393 and 704 of 
1968, D/- 26-11-1970. 

(A) Army Act (1950). S. 10 — Ex- 
pression ‘a Commission’ in S. 10 does not 
mean a permanent Regular Commission. 
Granting . Emergency Commissions by 
President was in no way contrary to 


S. 10, ao 16) 
(B) Army Act (1950), S. — Com- 
missions of Emergency Cie 


Officers could be terminated by Govern- 
ment of India at any time even be- 
fore proclamation of emergency was re- 
voked. President could also order re- 
lease of. such officers at any time under 
S. 18. (X-Ref: Army Act (1950), S. Le 
(X-Ref: Army Rules, R. 16) — (X-Ref 
Army Instructions N o. 9/ S/ 62). 
: (Para 19) 

R. Trikha, for Petitioner; R. M. 

Mehte, for Respondents. 


ORDER: It will be convenient to dis- 
pose of three writ petitions by one judg- 
ment as the points involved therein are 
the same. Petition No. 262 was filed on 
February 29, 1968 by Tarif Singh. The 
Other two petitions Nos. 393 and 704. are 
on behalf of Jitendra Bir Anand and Jag- 
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mohan Lal Sabharwal respectively and 
bie filed on May 16, 1968 and August 2, 
968 
2, On October 26th, 1962 the Pre- 
sident of India, on being satisfied that & 
grave emergency existed whereby the 
security of India was ‘threatened by. ex- 
ternal aggression. ‘made a declaration to 
that effect in exercise of the powers con- 
ferred by clause (1) of Article 352 of the 
Constitution. Admittedly the proclama- 
‘tion of emergency was not revoked till 
January 10, 1968. ae | 
3. _ An advertisement was publish- 
ed in the Tribune, a daily newspaper, on 
June 13,: 1963 inviting applications for 
grant of Emergency ions in the 
‘Regular Army. It was also mentioned in 
the advertisement that an officer granted 
an Emergency Commission may be con- 
sidered at the appropriate time for a 
permanent ‘Regular Commission in the 
Army if found- eligible, and 
suitable in all respects. ` 

4. `The, three petitioners’ named 
above applied’ for grant of Emergency 
Commissions. They were selected for 
training. Instructions were issued to them 
for undergoing. training with the second 
emergency course commencing at the 
Indian Military Academy, Dehra Dun, on 
April 12, 1963.. They reported for train- 
ing and on the successful completion of 
the training course were granted under 
orders of the President -of India Emer- 
gency Commissions as Second Lieuten- 
ants in the Regular Army, with effect 
from September 27th, 1963. From the 
. rank of Second Lieutenants they were 

promoted in due.course as ‘Lieutenants 
and then as acting Captains.. P 

5. In ‘reply to an- application - of 
Captain Jitendra Bir Anand for grant of 
permanent Regular Commission in the 
Army he was informed. on September 15, 
1966, by the Army Head Quarters, Adiu- 
tant General’s Branch, that he had nof 
been assessed suitable for grant of a per- 
manent Commission by the Services 
Selection Board so he was likely to be re- 
leased after April 1, 1967. . 

6. The Army. Head Quarters, MI- 
tary Secretary s Branch, New Delhi, on 
June 24, 1967 sent a Communication to 
the Head Quarters. Southern Command, 
regarding release of certain Emergency 
Commissioned Officers, with effect from 
October «1, 1967. Captain Jagmohan Lal 
Sabharwal was one of those officers. 
On the same subject another communica- 
tion dated July 6/7, 1967, was issued to 
the Headquarters of Southern Eastern, 
Western and Central Commands regard- 
ing release of some more Emergency Com- 
‘missioned Officers, including Capt. Tarif 
Singh, from November 1, 1967. 

Ti Captain Jitendra Bir Anand 
and Captain 


ed that according to 


J agmohan Lal Sabharwal 


A. L E 


were released from service of the Army 
on October 1. 1967. Captain Tarif Singh 
was ranted release from’ Army service 
on November 1, 1967. .Through their 
writ petitions they claimed that their re- 
Jease from service of the Army. was in 
flagrant violation. of the terms and condi- 
tions of their appointment. They .also 
objected that they could not be released: 
from the Army service before the Pregi< 
dent of India had revoked the praclama- . 
tion of emergency. It ae as well averr- 
the canons of ftus- 
tice the Selection Board having once sele- 
cted them for the grant of Commission in 
the Regular Army they should not have 
been rejected later on by the Selection 
Board when they had proved their worth 
in the Army for a period of four.ta five - 
years and ‘were highly recommended by 
the superior officers under whom they 
had worked. -It was stated - that the 
Union of India probably in consultation: 
with Military Secretary and the Adjut- 
ant General, T 
instructions ‘various Selection 
Boards to select are ‘about 33 per cent 
officers for grant of regular commissions. 
But. for these instructions, it was urged, 
the emergency commissioned officers 
would have been eng pe fit for grant of 
egg Regular Commissions. 


` The petitioners thus wanted the 
iie by which they hake released from 
service of the Army to be quashed as ac- 
cording to them these orders were Illegal 
They further asked for directions being 
given to Aas respondents to. take them 
back in the Army at the rank to which 
they were entitled accordin? to their seni- 
ority of service and for paying . them 
salary and wances from the dates. of 
the release to the date on which they, 
may be again posted back in the Army. 


9. Under: the Army Act, 1950 
(hereinafter referred to as “the Act”) the. 
President has the power ‘to grant, to such 
person as he thinks fit.. a commission as 
an officer. or as a junior commissioned 
officer, or to appoint any. person as a war- 
rant officer of the Regular 
Séction 10). 
which are included Sections 18 to 
deals with conditions of service. Section 
18 provides that every person subject to 
the Act shall hold office during the plea- 
sure of the’ President. Section 19 of the 
Act is to the effect that sublect to the 
provisions of the Act and the Rules and 
Regulations made thereunder, the Central 
Government may dismiss or remove 
from the service any person subject to 
the Act. Section 20, subject to the pro- 
visions contained in the Act and the rules 
and ‘regulations made thereunder, gives 
certain powers of removal or 
reduction to a lower grade or rank or the 
ranks to.the Chief of the Army Staff and 
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certain other officers. Section 22 provi- 
des that any person subject to the Act 
may be retired.. released or discharged 
from the service by such authority and 
in such manner as ‘may be prescribed. 
The provisions of Sections 21, 23 and 24 
are not relevant for purposes of disposal 
of eee cases. 

made by the Central Government: as pro- 
vided by Section 191, for the purpose of 


carrying into effect the provisions of. the 
‘Act. Sub-section (2) of Section 191. inter . 


alia, mentions that without prejudice to 
the generality of the power conferred by 
sub-section '(1). the rules made may pro- 
vide for the removal, the retirement.. re- 
lease or discharge. from the. service of 
persons subject ta the Act. 

11. The rules made by the Central 
Government under Section 191 of the 
Act are called the -Army Rules, 1954. 
Rule 16 relates to release from the ser- 
vice and provides that a person’ subject 
to the Act may be released from the ser- 
vice in accordance with the Release Regu- 
lations for the Army or in accordance 
with any other regulations, instructions 
or. orders made in that behalf. ` 

12.. It was the common . case of 
the parties that no regulations for re- 
lease: of Emergency Commissioned Offi- 
cers from the Army had been made but 
it was stated that Army Instructions issu- 
ed from time to time ‘contained provi- 
sions for their release from the ‘service. 

13. “Army Instructions No. 9/S of 
November ‘24, 1962, 
Emergency Commissi Regular 
Army also provided for termination of 
those commissions by the Government of 
‘India. Para 15 of the Instructions was 
as follows:-— 

“15. Termination, of commission. — 

(a) The commission of an officer 
may be terminated at any time by the 
Government- of India— 

(i) for misconduct, or if Services are 
found to be unsatisfactory; -o 

. (ii) on account of medical unfitness, 


if bis’ services are no longer re- 


(b) An officer may on giving three 
months’ notice: be permitted to resign his 

ion On compassionate grounds of 
which the Government of India will -be 
the sole Judge. An officer who is permitt- 
ed to resizn his commission on compas- 
sionate grounds will not be . eligible for 
terminal gratuity. 

(c) An officer granted this commis- 
sion, if eligible and suitable in all respects, 
may be considered at the appropriate 
time for permanent regular commission 
in = Regular Army.” 


Army Instructions No. 6/S 
pag April 29, 1965 provided for pension 


Tarif Singh v. Union- of India. (J. Singh JJ 


Rules under the Act can be. 


‘ Services Selection 


“wal, who 


[Prs. 9-15]. Delhi 235 


or terminal gratuity. Para 17 provided 
that. these . instructions will have effect 

as if issued with Army Instructions ‘No. 9/ 
S/ 62 with the- exception of the’ provi- 
sions ea ee ae kaa _ family 
pension: and ad increase. Army 
Instructions No. Bs dated August 8, 1963 
pertained to. acceptance ' of employment 
by Army Officers who were granted pen- 
sion, gratuity or any other benefit. Army 
Instructions No. 13/S dated September 
18, 1965 Masel apie iene Serving Emergency 
Commissio 


ned o granted Commis- 
sion under A. T. Di will be eligible 
for the grant of permanent commissions 
under the terms and conditions of ser- 
vice as given in those instructions. It re- 
quired applications to be submitted and 
selection by screening to be made by the 
i Board. It.was, how- 
ever, made clear that no guarantee of a 
permanent commission ` was. being given 
or implied even where the name of an 
officer was included in the Register for 
the = of permanent commissions. 


15." It was contended on behalf wf 
the petitioners by their learned counsel 
that the word “Emergency” was not to be 
found in the Act and as Section 10 mere- 
ly used the expression “a Commission”, 
no distinction could be made between the 

ns granted to the petitioners 

and the Commissions which are commonly 
wn as permanent Rezular Commis- 
sions in the Regular Army. It was then 
submitted that in any event as the Emer- 
gency Commissions granted to the peti- 
toners were according to the ‘provisions 
of Army Instructions No. 9/S of 1962 to 
be for the duration of.the emergency and 
for such period thereafter as the services 


-of the officers concerned may have been 


required there could be no release from 
the Army Service before the revocation 
of the proclamation of emergency. The 
validity of the release orders was also 
questioned on the ground that the release 
of the petitioners from the service of the 
Army did not take place under orders of 
the President of India. Shri Y. K. Sabhar- 
appeared for Jitendra Bir 
Anand and Jagmohan Lal Sabharwal, at 
first raised an addition] point that plac- 
ing any liability for service in the Reser- 
ve Forces for a particular period after 
the release from service of the 
Army was unjustified: He, however, did 
not press that contention as admittedly 
there is no longer any such liability: Shri 
Bal Raj Trikha, on behalf of Tarif Singh, 
as well urged that even if the petitioners 
could somehow be regarded to have been 
released from service under orders of the 
President of India still the orders were 
not valid as those were not passed in con- 
formity with the provisions of Section 22 
of the Act read with rule 16 and para 15 
(a). (i) of Army Instructions No. 9/S/62, 
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16. The use of the expression “a 
Commission” in Section 10 of the Act does 
not mean that the. Commission to be 
granted should be a permanent Regular 
Commission. Granting Emergency Com- 
missions by the President was, therefore, 
in no way contrary to the provisions of 
Section 10. The petitioners had, volunta- 
rily applied for grant of: Emergency Com- 
missions ‘which by their very nature had 
to be of a temporary character. The 
advertisement by which applications for 
Emergency Commissions were invited 
made it clear that the Commissions ‘were 
mot permanent and could at the most be 
for the duration of the emergency or for 
so long thereafter as their services may 
be. required. Unless, therefore, an er- 
gency Commissioned Officer was granted 
a permanent Rezular Commission at the 
appropriate time on his being found eli- 
gible and suitable in all respects he had 
no right thereto. Para 15 of Army Instru- 
ctions No. 9/5/62, as already reproduced, 
contained specifie provisions for termina- 
tion of Commission by the Government of 
India “at any time” for misconduct or 
when the service was found to be unsatis- 
factory or on account of medical unfit- 
ness or if the services were no longer re- 
quired 7 l 

‘17. My attention was also invited 
to the bonds which had to be filled upon 
the petitioner’s selection as cadets. From 
the words used therein it was tried to be 
inferred that the intention was to grant 
them Regular Commissions and not only 
Emergency Commissions. Para 2 of the 
Bond contained the following recital:— 

“2. Whereas: the cadet has been se- 
lected by the Government on the terms 
hereafter appearinz for the purpose of re- 


ceiving initial training with a view to be- th 


ing commissioned as an officer in the 
r Army, provided he is considered 
by the Government to be suitable in all 
respects and if there is any vacancy.” 
The use of the word “commissioned”, 
however. was in no way inconsistent with 
the grant of Emergency Commissions, 


more particularly when the petitioners . 


had applied for emergency commissions 
and had been selected as cadets for receiv- 
ing initial training with a view to their 
getting Emergency Commissions in the 
Regular Army. No advantage can, there- 
fore, be derived from the language of 
para 2 of the Bonds. . 


18. Good deal of stress was laid 
on the opening portion of Army Instruc- 
tions No. 9/S/62 in support. of the submis- 
sion that the petitioners could not be re- 
Jeased from the service of the Army be- 
fore the revocation of the. proclamation 
of emergency. Para 1 of the Instructions 
reads as follows:— 


“Emergen as: Ca dn ee 
‘gular Army will be granted to Civilian 


‘Tarif Singh v: Union of India (J. Singh J.) 


_ structions No. 


A. I. Re 


gentlemen,. including temporary-and per- 
manent Central or State Government ser- 
vants and serving personnel of the Regular 
and Territorial Army for the duration of 
the Emergency and for so long there- 
after as their services may be required 
ae the terms and conditions as stated be- 
ow.’ 

It was contended that as Emergency 
Commissions were to be granted- to the 
persons selected “for the duration of the 
Emergency and for so long thereafter as 
their services may be required”, the re- 
lease from service of the Army could not 


take place before the proclamation of 
emergency had been revoked. I am, 
however, unable to agree. The grant of. 


Emergency Commissions was on the terms 
and conditions incorporated in Army In- 
9/5/62. Para 15 gave 
power to the Government of India to ter- 
minate the emergency commission of any 
officer “at any time”. If the view of-the 
learned counsel for the - petitioners was 
to be- accepted even the Emergency Com- 
mission of an officer could not be ter- 
minated by the Government of India be- 
fore the revocation of the proclamation 
of emergency on the ground of miscon- 
duct or when the services were found to 
be unsatisfactory. The power of termina- 
tion of Emergency Commissions could, 
therefore, be exercised at any time with- 
out regard to the fact whether the procla- 
mation of emergency had been revoked or 
not. There was thus no guarantee that 
Emergency Commissions shall not be ter- 


minated before. revoking the Draam n 


of emergency. Para 1 of A. 1. 9/5/62, 
therefore, meant nothing more than this 
that an Emergency Commission unless 
terminated earlier would be for the dura- 
tion of the emergency or for so long 
ereafter as the services of the Emergen- 
cy Commissioned officer were required. 


19. It follows that by virtue of 
Section 22 of the Act read with Rule 18 
of the Army rules and Para 15 of the 
Army Instructions No. 9/S/62 Commis- 
sion of Emergency commissioned offi- 
cers could be terminated at any time by 
the Government of India, if the services 
of the officers were no longer required. 
There was no bar to this power being ex- 
ercised before the proclamation of emer- 
gency had been revoked. er as 
every person subject to the Act holds 
office during the pleasure of the Presi- 
dent, he provided by Section 18 of the 
Act, the President could also order re- 
lease of any Emergency Commissioned 
Officers from the service of the Army at 
any time. Under Article 310 of the Con- 
stitution as well every person who is a 
member of the Defence Service holds 
office during the pleasure ‘of the Presi- 
dent. Section 18 of the Act embodies the 
rule enunciated in Article 310 of the Con- 
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[stitution so far as persons subject to the 
Act are concerned.. 


20. Shri R. M. Mehta, 
counsel for the respondents. relied upon 
order of. the President No. 463, dated 19th 
a published -in` the 


1968 and Order No.°581 dated February 
27th 1968 as published in the Gazette of 
India dated the 16th March 1968. Rele- 
vant extracts from these orders were at- 
tached to the counter-affidavits as an 
annexure. According to these’ orders, 
which were authenticated by an Under 
Secretary to the Government, the Pre- 


sident had been pleased to release Jag- ` 


mohan Lal Sabharwal and Jitendra ‘Bir 
aie from Army Service “in terms’ of 

I. 9/S/62 Para 15 (a) (iii) with effect 
ese October 1, 1967 and’ Tarif Sinzh 
with effect © from. November 1, 1967. 
These -orders of the. President .- having 
been duly authenticated cannot be called 
in question on Mss ground that these were 
not orders made by the President. The 
release of the petitioners from Army ser- 


vice will, therefore, have to be: regarded 


to have been. made under orders of the 
President, though the orders were pub- 
lished in the. Gazette of India after the 
release of the petitioners from service of 
the Army had ‘already taken place. Even 
if the Commissions of the petitioners had 
been terminated by the Government of 
India on the ground that their services 


were no longer needed that.too would not a: 


have been in’ any way 
` 21. ‘There is also -no force in the 
contention that the . petitioners having 


been selected by a Selection Board for cular 
ons could not after. when. 


Emergency. 

the Army for four or five vears 
be rejected for permanent .. 
Board. © The 


t Regular Com- 
missions not being identical the- petition. 


ers can have no grievance because. they 
were not found fit by the Selection Board 
for Zrant of. permanent Regular Commis- 
sions. The efficiency of the Army is-a 
matter of vital importance for the coun- 
try and slackening of standards can lead 
to disastrous results. Naturally, there 
proper care has to be taken that persons 
selected for grant of. permanent Re 
Commissions’ are 

all respects. o 


. 22, It may be true that ie soni 
ing for Emergency Commissions the peti- 
'tioners were actua 
ings. .. When, however, 
were no longer needed and-they were not 
found fit for grant of permanent Regu 
a Co they had. to be taleased 


mmissions 
from service of the Army. There has 


been no violation or contravention of. the: 
terms ency 


and conditions. on which. 


“Sukhdev ‘Sahal v. District Magistrate 


sees | 


Regular Com- It does not i 


owners under Article 19 (1) (g). 


gular 
eligible. and. Puttane: in. 


by- patriotic . feel-: 
their . .services . 
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Commissions were granted to them. The 
orders of the President releasing them 
from service of the Army can be consi- 
dered to have been made under Section ` 
18 of the Act and reference therein to 
Para 15 (a) (Gii) of` A. I. 9/S/62 did not 
mean that the President was acting under 
Section 22 of the Act read with Rule 16 
and A. I. 9/S/62. Instead of saying that 
the services of the ‘officers: concerned 
were no longer required the same inten- 
tion was conveyed a reference 
to Para 15 (a) (iii) which relates to ter- 

tion of Commission when services 
are no longer required. 


23, The orders’ by which the peti- 
tioners were released from the service of 
the Army were in no way illegal. They 
are not entitled to any relief. The peti- 
tions are, therefore, dismissed with 
costs. The counsel fee in each case shall 
be- assessed at Re. 100/ . 


/ Writ petitions dismissed. 


{ , 
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Sukhdev’. Sahai and others, Peti- 
toners v. District Magistrate, Delhi ‘and 
another, Respondents. 

oo Writ No. 577 of 1970, D/- 24-12- 


(A) Bombay Police Act (22 of 1951) 
(as extended to Delhi), S. 33 — The order 
under aces Act by the Polce restri 
plying and parking of trucks ona partis 
road for -a fixed period of a day 
passed as necessitated for safety 
and convenience of public ‘is reasonable. 
infringe the right of truck 
(X- ek: 
Constitution of India, Art. 19 (D (x)). 
(Para Jj 
1B) Bombay. Police Arb. (22 of 1951) 
fs extended to. Delhi), S — The au- 
thority is Gane a this section 
to prohibit plying. or parking of Vehicles 
in a particular area during a particular 
period and is also empowered.to stop the 


traffic on™ route and divert it to 
some other, ees y . (Para 9): 
The. “regulation _ of traffic” in 


Section oa includes: prohibition of plying 
or parking of Vehicles on a 

area during -particular period.. It. in- 
cludes prohibition . of- traffic on a parti- 
cular. -route and diversion of that traffic 
to, another route. _ >.. (Para 9) 


Cases. ` ‘ Referred: Chronological ` Paras 


(1954) AIR 1954 SC 220 (V 41) = 
1954 SCR 873, Cooverjee B. 


-Bharucha v. Excise Commr. ` 7 


- CÓ/DO/B194/7i/RGC/C 
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(1954) ATR 1954 SC 728 (V 41) = 
1955 SCR 707, Saghir Ahmad v 
. State. of U. P. A 


Madan ° Bhatia for Petitioners; B. 


‘Kishore with J. P..Gupta for Respon- 
dents. - oo 
M. E. A.. ANSARI J.: The present 


petition is filed under Article 226 of the 
Constitution challenging the validity of 
the order dated 11-5-1970 of the District 
Magistrate, Delhi, respondent No. 1 here- 
in. passed under Section 33 of the Bom- 
bay Police Act, 1951 .as extended to 
Delhi (hereinafter referred to as the Act), 
prohibiting 
trucks on certain 
specified period. ` l 

2. The petitioners, who are 37 in 
number. are- carrying, on business of 
transport of goods by ‘trucks. They have 
their offices as well as their godowns in 
the following streets, namely,— . 

G) The street at the back of Cloth 
Market upto Tilak Bazar. . 

(ii) The street Nahar Saadat Khan 
from Pili Kothi to Cloth Market. 

_ (iii) Naya Bans upto Katra Bariyan. 
The customers bring 
godowns of the petitioners situated in the 
streets mentioned above; book them at 
the ‘offices of the petitioners for transport 
to various destinations and the goods are 
kept in the godowns of the petitioners and 


roads except during a 


loaded on the trucks which, for that pur- 


pose, have to come to the godowns of the 
petitioners. Similarly. goods which are 
. brought in ‘the trucks from outside Delhi. 
are unloaded’ and kept in the godowns of 
the petitioners from where the consignees 
take delivery of their goods and for that 
purpose also.. the. trucks of.the petitioners 
have to come.to their godowns. — - : 

3. it would appear that for the 
first time, respondent Nò. 1. passed an 
order dated 19-9-1967 ~‘ prohibiting the 
plying and parking of trucks on various 
roads including those’ ‘where the petition- 
ers have their offices’ and ‘godowns from 
08.00 hours to 12.00 hours-and from 16.00 
hours to 20.00 hours. `The petitioners and 
others, who were affected by this order, 
made representations to respondent No...1 
as a result of which the latter, by his 
order dated 16-11-1967, modified his ear- 
lier order to this extent. namely, that the 
plying and parking of trucks was prohi- 
þited from. 08.30. hours to 10.30 hours and 
from 16.30 hours. to.20.00° hours. Then. 
on. 11-5-1970,. respondent No. 1 passed the 


impugned order prohibiting the plying’ 


and parking of trucks on’ the roads in 
which the petitioners have their godowns 
e during the period 412 noon to, 4 


the said order was illegal on the follow- 


the plying and parking of. 


their goods to the’ 


. the residents of the locality: 


Then, 


ALE 


. 1. The order has placed a wholly un- 
reasonable restriction on the petitioners" ' 
fundamental right to carry on their trade 
and therefore the-order is in violation of 
Article 19 of the Constitution; 


. 2, The order .is discriminatory ‘in 
nature inasmuch as it permits heavy pas- 
senger vehicles- to-ply in the area and 
also permits the plying and parking of 
trucks in other areas where other persons 
were carrying the business of road trans- ` 
port similar to that of the petitioners- and. 
is, therefore,- violative of. Article 14 of 
the Constitution; . : 


_ 3. ‚The order, is mala fide as the real 
object of the ordér is to squeeze out the 
transport business of the petitioners from 
the area; where they are now carrying on 
their business; and he in 

. 4. The order is in excess -of the power 
conferred on respondent No. 1 under Sec- 
tion 33 of the Act inasmuch as that section 
merely ,empowers- him to regulate the 
traffic. but not to prohibit it altogether. 


5. In the counter-affidavit filed by. 
respondent No. 1, he denied that the order 
passed by him was bad'on anvy-of the 
grounds mentioned by ‘the petitioners. It 
was: stated by him that .the impugned 
order was one of the:orders which the 
Delhi. Administration had to pass. from 
time to time in order to regulate and con-. 
trol the traffic in the city and to reduce 
and eliminate traffic hazards: It was‘ ab- 
serted by him that.this order ‘was passed 
of ‘the basis of surveys made and data 
collected by the traffic authorities and 
also after inspection of the area at differ- 
ent times ofthe day and night.’ If- such 
surveys and -inspections in the future 


-made it necessary in the’ interests of pub- 


lic safety to curtail or ban the plying of . 
even passenger buses-in this area, it was. 
submitted, the Administration would not 
hesitate from doing so even in respect of 
passenger buses. It was further submitt-. 
ed that the plying and parking of trucks 
on the roads covered by the impugned 
order was also justified from the point of 
view of the safety and convenience of 


6. . As there was controversy bet- 
ween the petitioners and the respondents 
regarding the nature of the area covered 
by the impugned- order and also as regards 
the nature of the traffic in the said area, 
a local commissioner was . appointed by. 
this Court to inspect the-area covered by 
the impugned order during the night 


. time, and to submit his report. The im-. 
portant: observations made -by the learned 


commissioner may briefly be stated: 

(i) The lane situated behind ‘the 
Cloth Market .upto Tilak Bazar is 6} 
meters wide near the entrance and nar- 
rows down gradually upto 44 meters and 
on account of the narrow width of this 


i lane, ‘vehicles entering the lane from the 
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Tilak Bazar Chowk could not take a turn 
but had to back out of the lane. 

(ii) The lane that begins from pili 
Kothi at the point marked A in the plan. 
filed -by the - commissioner is 6 meters 
wide at tbe beginning, ‘widens upto 10 
ineters in the middle. and again. narrows 
down to 64 meters. In this lane also: the 


trucks cannot make a turn: but had to 


back out. ~ ` 

(ii) Apart from the offices and go- 
downs of the transport companies. there 
were also other shops and business houses 
in this area and there were also residen“ 
tial flats on the upper -storeys of the 
buildings occupied by the offices and 
godowns of the transport companies. - 

(iv) The noise created by the trucks 
was considerable. 

(v) Apart from’ some ‘private cars 
which were parked at some places, there 
was no other traffic or other activity ob- 
served in the area at the time of the ins- 
pection. 


It may be stated that the Iocal ‘commis: 
sioner i the area between’ 12 mid- 
night and 2 A. M. 


T; The petitioners, no doubt, bava.’ 


under Article 19 of the Constitution the 
fundamental ` right to. carry on ‘business 
of transport of goods on a public high way 


and the existence of such a right has -been. 


recognised by the Supreme Court in Saz- 
hir Ahmad v. State of U. P., AIR 1954 SC 
728. But this right is subject to reason- 
able restrictions and as_ held 
Supreme Court in ‘Cooveriee B.. Bharucha 
vy. Excise’ Commissioner, . AIR 1954 SC 
220, the question whether the restric- 
tions’ imposed by a particular legislation 
on the exercise of the fundamental right 
under Article 19 (1) (œ) are reasonable or 


not would depend on the nature. of the 


trade and. the conditions prevalent. in it.. 


The only question, therefore. is whether. 
the restrictions placed by the. impugned 
order are reasonable, regard being had to 
the nature of the business and to the in- 
terests of. the . public. The petitioners 
themselves do not claim an unrestricted 
right to ply and park their trucks on the 
roads covered by the impugned order 
during all. hours of the ‘day and night. 
When respondent No. 1 passed the order 


dated 19-9-1967. prohibiting the plying 


and parking of. trucks on the various 
roads specified in that order between 8 
A. M to 12 Noon and 4 P M. and 8 P. M, 
they made. representations to respondent 


No. 1 as a result of which the latter pass- 


ed another order dated 16-11-1967 modify- 
ing the earlier order by restricting the 
prohibition re the plying and 
parking of trucks to thé period 8.30 A. M. 
to 10.30 A. M. and 6.30 P. M. to 8 P. M. 
The petitioners have admitted in para 14 
of their petition that the modified. order 
eased the situation created by the ear- 
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lier order. The question. therefore boils 
down to this, namely, whether the period 
during which the petitioners are permitt- 
ed by the impugned order to ply and ‘park 
their trucks is so short as to amount to 
an unreasonable restriction on the right 


of . the petitioners to carrying on their 
-busin 


ess. 

8. The regalation of traffic is pri- 
marily the e of the Delbi Adminis- 
tration and in what manner the traffic 
is to be regulated and. the period during 
which the plying and parking of heavy 
motor vehicles like trucks is to be per- 
mitted or prohibited are matters which 
lie within the province of respondent 
No. 1 and the High Court cannot take 
upon itself such duties. We cannot inter- 
fere with the orders of the Delhi Admin- 
istration merely on the ground that in 
our view a longer period of time might 


have been allowed for the plying and 


parking of trucks than what was allowed 
by respondent No. 1. We can only inter- 
fere if we. are of the. view that the period 
permitted under the impugned order for 
the plying and parking of trucks is so 
short that it amounts to an unreasonable 
restriction-on the petitioners’ right to car- 


‘ying on their business. In considering 


this question, we have to take note not 
only of the interests .of the petitioners 
but also. of other citizens who also have 
a right to reside in. the same locality. and 
also to use the roads in the same locality 
without. inconvenience and hazard. The 
report of the local ‘commissioner shows 
that the upper storeys of. the buildings in 
the area are used. as residential flats and 
that there are also shops, cinema houses, 
tea stalls and other business premises in 
the area. All ‘these persons have an equal 
neni along with the petitioners to carry 

n. their business -and also to reside in 
aielo and convenience. The report of 
the local commissioner also ‘shows that 
the area in question consists of very nar- 
row roads. The plying ånd parking of 
trucks on such roads would in effect pre- 
vent: the other persons. from using the 
road in safety, or residing in the area in 
convenience. The parking and plying of 
trucks..during the day time is likely to 
jeopardise the safety and convenience of 
the ‘other residents of the locality and the 
plying and parking of trucks during the 
night will certainly amount to a nuisance. 
Under these circumstances, it is not pos- 
sible for us to say that the impuxned 
order by which the plying and parking of 
trucks ‘is. restricted ‘to a period of four 
hours during the day amounts to an un- 
reasonable restriction. on the petitioners’ 
fundamental rights.. The impugned order 
therefore cannot be 


challenged as being 
violative of Article 19 (1) (g) of the Con- . 


stitution. - 
9. We see no ‘merit in the other 
contentions of the petitioners also. It is 
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contended ‘that Section 33 of the Act 
merely empowers respondent No. 1 to re- 


pra the traffic and does not empower. 


to prohibit the traffic and that inas- 
much as the impugned order prohibits 
the plying and parking of trucks during 
the day and the night except for a short 
period of four hours during the day. the 
impugned order amounts to an order 
prohibiting the plying. and parking of 
trucks. We need not in this case decide 
whether the total. prohibition of plying 
and parking. of trucks during any period 
of the day and the night in the area co- 
vered by the impugned order could be 
passed under the Act because there is no 
such total prohibition. But regulation of 
traffic does imply the prohibition of the 
plying or parking of motor vehicles in a 
particular area during a particular period 
and it may also amount to- regulation of 
traffic when such traffic is altogether pro- 
hibited on certain roads and is diverted 
to other routes. We cannot. therefore, 
hold that the impugned order is in excess 
of the powers conferred on respondent 
No. 1 by Section 33 of the Act. 

10. It is contended that the impu- 
gned order was passed only on the basis 
that the plying and ` parking of trucks 
would obstruct other traffic and endan- 
ger the safety. of other road users and 
that the report of the local commissioner; 
on the other hand, shows that at least 
during the nights, there was no other 
traffic in the area and that, ‘therefore, 
there was no real justification for pass- 
ing the impugned order. The reasons 
given in the impugned order are in gene- 
Wal terms and these reasons include the 
convenience and safety of the public us- 
ing these lanes. Safety and convenience 
of the persons- who reside in the upper 
storeys of the buildings in the area are 
relevant factors which have to be taken 
into consideration and which in our 
view justify the passing of the impugned 
order. 

11. There is hardly any basis for 
the allegations of the petitioners either 
that the impugned order was mala fide or 
that it was discriminatory in nature. It is 
stated that the impugned ‘order was pass- 
ed only with a view to drive out the peti- 
. tioners from their business. It is quite 
Possible that as a result of the impugned 
order the petitioners may have ultimate- 
ly to shift their business to some other 
locality. But it cannot be said that the 
impugned order was passed with the in- 
tention of driving out the petitioners 
from their business. The result of the 
impugned order cannot be said to be the 
motive of the order. - The petitioners 
were no doubt able to pont out that in 
- a number of other localities where trans- 
port business to that of the peti- 
tioners was carried on, there was no pro- 
hibition regarding ‘the plying and park- 


ALR 
ing of trucks. But the Jearned counsel 
for the respondents brought to our notice 
the fact that in a number of other locali- 
ties similar restrictions had been placed. 
It cannot, therefore, be said that only the 
petitioners were subjected to such restri- 
clions. Merely because restrictions were 
placed in respect of some areas in the 


_ city and not in other areas does not mean 


that there was any discrimination against 
the a 

We have no doubt that the 
Den Administration will re-examine the 
position from time to time in the future 


‘as it has been doing in the past, for the 


Peale ps of the traffic and that it would 
also relax the restrictions . now placed 
under the impugned order when it is 
Satisfied that such relaxation may be 
made without endangering the safetv and 
convenience of the public. But for the. 
present we see no valid reason to inter- 
fere with the impugned order. The result 
is that the petition is dismissed but 
under the circumstances, there shall be 


no order as to costs, 
Petition dismissed. 
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; V. S. DESHPANDE, J. 
Said-ud-Din, Petitioner v. Mahabir 
h and others, Respondents. 

C. W. 600 of 1970, D/- 27-11-1970. 
Constitution of India, Arts. 226 
227—Judicial review of a finding of fact 
possible only in cases where it is based on 
no evidence and where it is unreason- 
able on the evidence available. AIR 1957 
SC 49, Followed. 1947-1 K. B. 349 at 358, 
1948- 1 K. B. 223 and 1956 A. C. 14 at P. 36 
Ref. (X-Ref: Delhi Slum Areas (mpro- 
vement and Clearance) Act (1956), Sec- 
tion 19(3) and (4){a)). (Para 10) 

Finding of Rent Control Authority 
under Section 19(3) read with Section 19 
(4) (a) of Delhi Slum Areas (Improve- 
ment and Clearance). Act that the tenant 
who had no income ‘at all (or alternative- 
ly whose 31 member family had-an in- 
come of Rs. 725/- per month) would be 
able to find alternative accommodation if 
evicted held could not be sustained view- 
ed from any aspect. If the finding was 
to be taken as one of primary fact. there 
Was no evidence to support it. Viewed as 
a finding of secondary fact or an infer- 


ence or conclusion of fact it was so un- 


reasonable that no reasonable person 
could have arrived at it. The facts prov- 
ed did not also satisfy the requirements 
of Section 19(4)(a) and hence the conclu- 
sion reached was an error apparent on 
the face of the record. (Paras 14 to 17 

and 19) 
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Cases Referred: Chronological Paras 
(1957) ATR 1957 SC 49 (V 44) = 


1956 SCR 691, Meenakshi Mills 
Madurai v. Commissioner of L.-T. 


Madras 18 
(1956) 1956 AC 14 = 1955-3 WLR 

410, Edwards v. Bairstow 17 
nae 1955-71 LQR 402 13 
1948) 1948-1 KB 223 = (1947) 2 


All ER 680, Associated Provincial 

Picture Houses v. Wednesbury 

Corporation 16 
(1947) 1947 1 KB 349 = (1947) 1 

All ER 126, Bracegirdle v. ara A m 

Bawa Shiy Charan Singh, for Peti- 
tioner: N. R. Suri, for Respondents Nos. 
2 to D. 

ORDER: Can the High Court acting 
under Articles 226 and 227 of the Consti- 
tution review a finding of fact by a quasi 
judicial Tribunal? If so, what types of 
findings of fact and on what grounds? 
What is the legal theory of such iudicial 
review? These are some of the interest- 
ing questions raised by the otherwise 
simple facts of this case. 

2: The petitioner is the tenant of 
house No. 1255. Gali Jaman Wali, Kalan 
Mahal, Delhi, situated in a slum area of 
which the 
landlords. The landlords obtained an 
order for the eviction of the tenant from 
the above premises under the Delhi Rent 
Control Act, 1958. In view of Section 
19 (1) (b) of the Slum Areas (Improve- 
ment and Clearance) Act. 1956 (herein- 
after called the Act) however such an 
order of eviction could not be executed 
by the landlords except with the previous 
permission in writing of the competent 
authority under the Act. The landlords, 
therefore, applied under Section 19 (3) of 
the Act to the competent authority for 
such permission. f 

The decision of the application by 
the competent authority had to be govern- 
ed by the statutory standard laid down in 
Section 19(4)(a) which is, therefore, re- 
produced below:— 

“19 (4). In granting or refusing to 
grant the permission under sub-section 
(3), the competent authority shall take 
into account the following factors, name- 
ly:— 

(a) whether alternative accommoda- 
tion within the means of the tenant 
would be available to him if he were 
evicted.” ; 

3. The case of the landlords was 
that the tenant was in possession of means 
to obtain alternative accommodation. 
His own monthly income was Rs. 100/- 
but his sons and grandsons lived and 
messed with him and thus constituted 
one family. The total income of all the 
members of the family was not less than 
Rs. 1500/- per month. 
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respondents 2 to 5 are the. 
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4. The defence of the tenant was 
that he was an aged man of 90 years 
who had retired long ago and was not 
getting any pension. He had thus no in- 
come at all. The total income of the 
members of his family was Rs. 460/- per 
month. On this income a family of 31 
members had to be supported. The tenant 
was thus obviously not in possession of 
means to find alternative accommodation 
if evicted from the premises. 


5. The competent authority ob- 
served that the size of the family of the 
tenant was 31 members which was esta- 
blished from the copies of the ration cards 
on record. It further observed that the 
size of the family was also not challenged 
by the landlords. It concluded, therefore, 
that a sum of Rs. 460/- per month was 
simply not enough to maintain such an 
alarmingly large family and the tenant 
could not, therefore, acquire alternative 
accommodation if evicted. The permission 
was, therefore, refused to the landlords. 


6. In an appeal filed under Sec- 
tion 20 of the Act the Financial Commis- 
sioner acting for the Administrator 
pointed out that in calculating the income 
of certain members of the tenant’s family, 
the competent authority had made a mis- 
take and on agreed calculation the total 
income of the tenant’s family came to not 
less than Rs. 725/- per month as per the 
admission of the tenant himself. The 
learned Financial Commissioner came to 
the following conclusion on this finding: 


“With nearly Rs. 100/- per month 
available for the respondent (tenant) to 
find an alternative accommodation out- 
side a slum area, I accordingly consider 
the respondent to be a person of means 
whose eviction from the demised tenant- 
ed premises would not entail his neces- 
sarily have to create an alternative slum 
(sic) and this being so, I accept the ap- 
peal, set aside the impugned order of the 
competent authority and hereby award 
permission to the appellants to proceed 
with the execution of the decree obtain- 
ed by them against the respondent, if 
they so deem necessary and if it be com- 
petent in law.” 


me The tenant has challenged the 
validity of the above mentioned order of 
the Financial Commissioner mainly on 
the ground that the finding that an in- 
come of Rs. 725/- per month was suffi- 
cient for the maintenance of a family of 
31 members and further to find an alter- 
native accommodation for them, if evict- 
ed, was such as no reasonable person 
could arrive at and, therefore, contained 
an oo apparent on the face of the re- 
cord. 

8. The defence of the landlords is 
that the impugned finding is one of fact 
based on evidence and cannot. therefore, 
be challenged in this writ petition. 
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9. The main question for decision 
fs whether the impugned finding of fact 
can be challenged in this writ petition 
under Articles 226 and 227 of the Con- 
stitution and if so on what grounds.. 

10. Section 20 of the Act says 
that the decision of the appeal there- 
under shall be final. This means that 
there is no appeal or revision possible of 
the said decision 
only remedy is the judicial review under 
the Constitution within the limits of such 
review. It is well established that such 
a judicial review of a finding of fact is 
confined to two. grounds, namely: — 

(1) that the finding of fact is based 
on no evidence at all. or 

(2) that it is so unreasonable that no 
reasonable person could have arrived at 
it on the evidence before him. 

11. Can it be said that the im- 
- pugned- finding in the present case is 
not based on any evidence at all?. On the 
side of the petitioner. it may be urged 
that the tenant as such was a retired 
person without any pension. He had 
thus no income of himself at all. Ordi- 
narily, it is his own income which musf 
‘be taken into account in considering 
whether he had the means to find alter- 
native accommodation, 
he had no income at all the obvious ans- 
wer should be that he was not in a posi- 
tion to find alternative accommodation, 
if evicted. Even if the income of the 
members of his family is taken into ac- 
count on.the ground that they were liv- 
ing with him in the premises in question, 
still the total Income of the family was 
Rs. 725/- per month and it is a matter of 
obvious common sense that in the present 
days of high prices this amount-was not 
sufficient for even the bare maintenance 
of 31 persons who were the members of 
the family. It cannot be said, therefore, 
that there was anv evidence worth the 
name which could support the finding 
that the tenant and his family had the 


means to find alternative accommodation. 


In reply the landlords “may 


if evicted. 
12. 


point out ‘that it is only the existence of 
the evidence which: is‘necessary to sup- 
port such a finding. The evidence cer- 
tainly existed to show that the income of 
the family was Rs. 725/- per month. The 
sufficiency of the evidence to sustain the 
finding was a question for the quasi judi- 
cial authority -alone to decide. This 
Court cannot go into the sufficiency of 
the evidence and, therefore, cannot ques- 
tion the finding :on the ground that 
- Rupees 725/- per month was not suffi- 
cient for maintenance of the family and 
for finding: out an alternative accom-~ 
modation for them if evicted. . 
13. The impugned findnig is divi- 
sible into two parts.. Firstly it is that 
the income of the tenant is nil and that 
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under the Act. ‘The. 


if evicted. As ` 


ALT. Re 


of his family of 31 members is Rs. ,725/~ 
per month. These are what may be cal- 
led “primary facts” found by the learn- 
ed Financial Commissioner. Secondly if 
consists of an inference from the primary 
facts, namely, that. the income of the 
tenant and his family was such that the 
tenant could find alternative accommoda- 
tion, if evicted. This inference from the 
primary facts may be called the finding 
of a secondary fact. According ‘to Lord 
Denning, L. J. in Bracegirdle v. Oxley. 
(1947) 1 KB 349 at p. 358, such an infer- 
ence is one of fact: if it can be drawn by 
a layman but would be a conclusion of 
law if it involves construction of a docu- 
ment or of a statute: Prof. A. L. Good- 
heart would call the distinction between 
the primary and the -secondary facts as 
one between the perception of facts and 
the evaluation of facts (1955-71 ‘LQR 402 
at p. 405). 

- 44, The (ieren from the pri- 
mary facts involves in the present case 
the conclusion that the standard laid down 
in Section 19 (4)(a) of the Act is satisfi- 
ed. It involves the application of Sec- 
tion 19(4)(a) to the facts of the case and 
would, therefore. be either a mixed ques- 
tion of law and fact or a question of law. 

15.) The finding of primary facts 


‘as to the quantum of the income is bas- 


ed on evidence. and is, therefore, final. It 
cannot be challenged in the present writ 
petition. The finding of the secondary 


- fact. is, however, open to. challenge from 


every point of view. In itself it is based 
on no evidence as there is nothing on 
record to show that an income of Rs. 725/- 
per month was not only sufficient to sup- 
port the family but -was also sufficient for 
them to find alternative accommodation, 
if evicted. It is, therefore. based on nol 


_ evidence. 


16. Further the inference tried to 
be reached from the primary facts that 
an income of Rs. 725/- would enable the 
tenant to find alternative accommodation 
is so unreasonable . that no reasonable 
person could have arrived at it. Such a 
perverse finding of fact is always as- 
Sailable. Associated Provincial Picture 
Houses v. Wednesbury Corporation, 1948 
1 KB 223. In Bracegirdle v. Oxley, re 
ferred to above, Lord Goddard C. J. af 


P. 353 referred to the finding of the Jus- 


tices of Peace and observed that if it is 
one that no reasonable person could 


arrive at, “then this court can interfere, 


because. the position is exactly the same 


- as if the Magistrates had come to a deci- 


sion of fact without evidence to support 
it. Sometimes it has been said. of the 
verdict of a jury given in those circum- 
stances, that: it is perverse, and I should 
have no hesitation in applying that term 
to the decision of Magistrates which are 
aks: at without evidence to supporf 
em. 
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17. Lastly, the conclusion that the 
requirements of Section 19 (4) (a) of the 
Act are satisfied by the inference drawn 
from the primary facts involves a ques- 
tion of law being based on the construc- 
tion of a statute. In Edwards v. Bairstow, 
1956 AC 14 Lord Radcliffe observed at 
page 36 as follows:— 


“T do not think that inferences drawn 
from other facts are incapable of being 
themselves findings of fact, although 
there is value in the distinction between 
primary facts and inferences drawn from 
them. When the case comes before the 
Court it is its duty to examine the deter- 
mination having regard to its knowledge 
of the relevant law. If the case contains 
anything ex facie which is bad law and 
which bears upon the determination. it 
is, obviously erroneous in point of law. 
But, without any such misconception ap- 
pearing ex facie. it may be that the facts 
found are such that no person acting judi- 
cially and properly instructed as to the 
relevant law could have come to the de- 
termination under appeal. In those cir- 
cumstances, too, the Court must inter- 
vene. It has no option but to assume that 
there has been some misconception of 
the law and that this has been responsible 
for the determination. So there, too, 
there has been error in point of law. I 
do not think that it much matters whe- 
ther this state of affairs is described as 
One in which there is no evidence to sup- 
port the determination or as one in which 
the evidence is inconsistent with and con- 
tradictory of the determination, or as one 
In which the true and only reasonable 
conclusion contradicts the determination”. 


18. The assailability of the deci- 
sion of a Tribunal and the nature of such 
a decision (namely, whether it is a ques- 
tion of fact or law or a mixed question of 
law and fact. etc.) was also considered by 
the Supreme Court in Meenakshi Mills, 
Madurai v. The Commissioner of Income- 
Tax, Madras, 1956 SCR 691 = (AIR 1957 
SC 49) and the conclusion arrived at by 
their Lordships supports my reasoning 
stated above. 

19. To sum up the conclusion 
that the tenant who had no income at all 
(or alternatively whose family of 31 mem- 
bers had an income of Rs. 725/- per month 
only) would be able to find alternative 
accommodation, if evicted, was:— 


(1) if regarded as one of primary 
fact, based on no evidence; 

(2) as a finding of secondary fact or 
an inference or a conclusion of fact on a 
question of degree, so unreasonable that 
mo reasonable person could have arrived 
at it and 


(3) the conclusion that the require- 
ments of Section 19 (4) (a) could be satis- 
tied by such an inference was an errone- 
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ous application of law, the error being 
apparent on the face of the record. 

0. On all these three grounds, 
therefore, the writ petition is allowed 
and the impugned order is quashed. In 
the circumstances, however, I make no 


order as to costs. 
Petition allowed. 
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P. N. KHANNA, J. 


J. N. Banerjee, Appellant v. Sohan 
Lal Bhargava, Respondent. 


S. A. O. No. 138 of 1968, D/- 24-12- 
1970, from order of M. L. Jain, Rent Con- 
trol Tribunal, Delhi, D/- 29-12-1967. 

Registration Act (1908), S. 49, Pro- 
viso — Purpose of lease (nature of ten- 
ant’s possession) being only a collateral 
matter unregistered lease deed can be 
used for ascertaining it — (X-Ref:— 
Section 17) — (X-Ref:— Transfer of Pro- 
perty Act (1882), S. 107). AIR 1960 Andh 
Pra 112 & AIR 1963 SC 70 & AIR 1956 
Pat 305 & 1969 UJ (SC) 21, Rel. on; 
(1882) ILR 4 All 232 & (1894) ILR 18 


Bom 745 & AIR 1932 Pat 97, Referred. 
(Paras 5 and 10) 
Cases Referred: Chronological Paras 


(1969) C. A. No. 460 of 1966, D/- 
28-6-1969 1969 UJ (SC) 21: 
Rama Vidya Bhusan Singh v, 
Ratiram 

(1963) AIR 1963 SC 70 (V 50)= 
(1963) 3 SCR 229, Padma Vithoba 
v, Mohd. Multani 

(1960) AIR 1960 Andh Pra 112 


ener 
— 


(V 47) = ean 2 Andh WR 422, 
G. B v. B. Ranga 
Reddy 


(1956) AIR 1956 Pat 305 (V 43)= 
1956 BLJR 706, Om Prakash v. 
- Addi. Commr. Patna Division 
(1932) AIR 1932 Pat 97 (V 19)= 
12 Pat LT 871, Sachindra Mohan 
Ghose v. Ramjash Agarwalla 6 
(1894) ILR 18 Bom 745, Guru- 
nath eag Desai v. Chanai- 


basapp 
(1882) ILR 4 4 All 232 = 1882 All 
WN 18, Martin v. Sheo Ram 
Lal 6 
A. K. Sen, Senior Advocate with 
Sukumar Ghose, D. P. Bhandari and 
R. M. Gupta, for Appellant; D. D. 
Chawla, for Respondent. 
JUDGMENT.— This is a landlord’s 


second appeal directed against the judg- 
ment dated December 29, 1967 of the 
Rent Control Tribunal, Delhi, dismissing 
his appeal and confirming the Additional 
Controller’s judgment dismissing his evic- 
tion petition under Cl. (e) of S. 14 (1) 
of the Delhi Rent Control Act, 1958, 
claiming the respondent’s eviction on the 
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ground that the premises in dispute were 
required bona fide by him for his own 
residence and the residence of the mem- 
bers of his family dependent on him, as 
being the owner thereof he had no other 
reasonably suitable residential accom- 
modation. 

2 The premises in dispute were 
let out to the respondent in November, 
1960. 
duly executed and admittedly signed by 


the parties, Cl. 8 of which reads as 
follows:— 
“That the said premises shall be 


used for residential and clinic purpose 
and the tenant in no way will sublet, 
assign or part with possession of the 
same or a part thereof.” 

The appellant alleged that due to certain 
family circumstances he had to leave 
Delhi temporarily and go to Calcutta, 
when the premises were let to the res- 
pondent. His only son Ajit Banerjee had 
left for United States in September. 1960 
for further studies. He returned after 
two years and wanted to stay in Delhi. 
The appellant -also returned to Delhi in 
the later part of 1962. He, his wife and 
his son were, accordingly without ac- 
commodation. Appellant’s wife could no 
longer live in Calcutta due to the damp 
and humid climate of that place, which 
did not ‘suit her. The appellant also in- 
tended to marry his son which he could 
not do for want of accommodation. 


In reply, the respondent stated, that 
the eviction petition was mala fide, The 
premises had been let out to him for 
residence and professional purposes, and 
had been used as such from the very in- 
ception of the tenancy. The respondent 
specifically mentioned and referred to 
the contents of the rent note dated 
November 2, 1960 executed between the 
parties. The eviction application, there~ 
fore, it was asserted, was not maintain- 
able and the same was prayed to be 
dismissed. In the replication the ap- 
pellant-landlord denied having let out 
the premises for residential as well as 
professional purposes. Contents of the 
rent note were not denied. although it 
was stated that there was no ‘legal, valid 
and binding rent note’. The rent note 
dated November 2, 1960 was said to be 
illegal and not admissible in evidence as 
the same was neither engrossed on a 
proper stamp paper nor registered ac- 
cording to law. . 

3. The Additional Controller 
came to the conclusion that the non- 
registration of the lease deed would not 
prevent the same from being looked into 
for the purposes of ascertaining the pur- 
pose for which the premises had been 
let out. According to its Cl. 8, the pre- 
mises were let for the respondent’s resi- 
dence-cum-clinic. From an appraisal of 


S. L. Bhargava (Khanna J.) 


A deed of lease marked ‘C’ was’ 
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the oral evidence and the examination 
of the inspection report of the local com- 
missioner appointed for the purpose, he 
concluded that it left no manner of 
doubt that ever since the creation of the 
tenancy the respondent-tenant had been 
using part of the premises as a clinic. 
for professional purposes. It was under 
these circumstances that he found the 
case taken outside the provisions of 
Cl. (e) of the proviso to Section 14 (1) 
of the Delhi Rent Control Act. He was 
not impressed by the appellant’s plea 
that he bona fide required the premises 
for his own residence, as the appellant 
was, in service in an educational institu- 
tion: in Calcutta, where he had been 
living. The appellant's eviction petition . 
was, therefore, dismissed, | 

4, In appeal, the learned Rent 
Control Tribunal noticed that despite 
respondent-tenant’s specific reliance on 
the lease deed for proving the letting 
purpose of the premises, as residential- 
cum-professional, the appellant landlord 
took no exception to the correctness of 
its contents. Clause 8 of the lease-deed, 
according to the Tribunal, was not an 
essential ingredient of the lease and as 
such could be looked into and relied upon 
as an admission made by the appellant- 
landlord for a collateral purpose. It 
further held that even though the res- 
pondent. had his clinic in Chandni 
Chowk, Delhi, it did not prevent him 
from using the premises in dispute also 
as a clinic during the hours other than 
the hours at Chandni Chowk. The Tri- 
bunal was not impressed by the bona 
fides of the appellant-landlord. He, 
therefore, upheld the judgment of the 
Controller and dismissed the appeal with 
costs. Hence this second appeal by the 
appellant-landiord. 

5. The learned counsel for the 
appellant contended that the lease deed 
marked ‘C’ could not be Jooked into as 
it was not registered, although it was 
required by Section 107 of the Transfer 
of Property Act and Section 17 of the 
Registration Act, to be compulsorily re- 
pistered. It could not be received in evi- 
dence for proving the letting purpose. 
It cannot be gainsaid that a lease deed 
‘is required to be registered under Sec- 
tion 107 of the Transfer of Property Act 
and Section 17 of the Registration Act. 
The deed marked ‘C’, being an unregis- 
tered document cannot be used to prove 
the existence of the lease, which is a 
transfer of the right to enjoy such pro- 
perty for certain time for consideration. 


Under the proviso to Section 49 of 
the Registration Act, an unregistered 
document affecting the immovable pro- 
perty and required to be registered may ` 
be received as evidence of any collateral 
transaction not required to effected 
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by registered instrument. According to 
the appellant’s learned counsel, Cl (c) 
of Section 108 of the Transfer of Pro- 
party Act. requires the lessee to use 
the property for the purpose for which 
it was leased and not for any other pur- 
pose. This duty of the lessee was in- 
herent in the lease itself and was, there- 
fore, a part of the lease. The use to 
which the property can be put is not a 
collateral purpose, said the learned coun- 
sel, and if the document cannot be re- 
ceived in evidence of the transaction of 
lease, affecting the immovable property, 
it cannot be relied upon to prove the 
purpose for which the property was 
leased. because the two are inseparable. 
This contention, however, is not well 
founded. Section 108 of the Transfer of 
Property Act deals with the rights and 
liabilities of the lessor and the lessee and 
govern their relations inter se. in the 
absence of any contract or local usage 
to the contrary. It does not mean that 
the purpose for which the property is 
let is the lease itself, or that without 
specifying the purpose, the lease would 
not come into effect. The lease under 
Section 105 of the Transfer of Property 
Act is a transfer of a right to enjoy pro- 
perty for a certain time or in perpetuity 
lor certain consideration. The purpose 
for which it is created is something dif- 
ferent from its creation itself. The lease 
otherwise valid, would not become inef- 
fective, if the clause dealing with the 
purpose of the lease is missing. The 
purpose for which the premises were let, 
therefore, is collateral and not depend- 
ent upon the lease, nor does the lease 
depend upon it. The absence of regis- 
tration would not prevent the admitted 
contents of Cl. 8 of the lease deed being 
seen for determining the purpose for 
which the property was let, which is a 
collateral transaction. 


6. The learned counsel for the 
appellant placed reliance on Martin v. 
Sheo Ram Lal, (1882) ILR 4 ALN 232 
where it was held that the lease being 
unregistered, could not be received as 
evidence even for proving the lessor’s 
personal liability thereunder. In Guru- 
nath Shrinivas Desai v. Chanbasappa, 
(1894) ILR 18 Bom 745, it was held that 
the clause by which the lessor agreed to 
idemnify the lessee in case he should 
incur any loss in consequence of the dis- 
putes between the lessor and his kinsmen 
could not be separated from the unre- 
gistered lease itself and the plaintiffs 
claim based thereon must, therefore, be 
rejected. In Sachindra Mohan Ghose v. 
Ramjash Agarwalla, AIR 1932 Pat 97, it 
was held that “to use the document for 
the purpose of proving an important 
clause in the lease is not using it for a 
collateral purpose.” 
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T. On the other hand, the learn- 
ed counsel for the respondent relied on 
G. Balakishtiah v. B. Ranga Reddy, AIR 
1960 Andh Pra 112, where it was held 
that a ‘Kabulliat’ though unregistered is 
admissible in evidence for a collateral 
purpose of proving the admission con- 
tained therein. In Om Prakash v. Addl. 
Commr, Patna Division, Patna, AIR 1956 
Pat 305, it was held that the non-regis- 
tration of the deed of agreement should 
not debar the petitioner from establish- 
ing the period for which the tenancy 
was created. In other words; it was 
held to be admissible to determine the 
nature of the tenancy whether it was 
from month to month or for a specified 
period. 


8. In Padma Vithoba Chakkayya 
v. Mohd. Multani, AIR 1963 SC 70, a 
registered sale deed had an endorsement 
of cancellation on its back which how- 
ever, was not registered. The Supreme 
Court held that the said endorsement of 
cancellation did not extinguish the 
vendee’s title and was inadmissible in 
evidence, except to prove the character 
of the possession of the second vendee 
from the vendor, the second vendee hav- 
ing purchased after the said unregistered 
endorsement of cancellation of the first 
sale. There was no retransfer of title 
and the first transferees would in con- 
sequence continue to be the owners, but 
the endorsement taken along with the 
sale deed was admissible in evidence to 
show the character of possession, which 
was clearly adverse to the owners. 


9, In Rama Vidya Bhushan Singh 
v. Ratiram, C. A. No. 460 of 1966, decid- 
ed on 28-6-1969 and reported in the 1969 
UJ (SC) 21 the Supreme Court again 
held that the defendant, in order to 
support his plea that his possession was 
that of a tenant was entitled to rely on 
recitals contained in the unregistered 
agreement of lease, which otherwise was 
inadmissible to support his plea of a 
lease for 15 years. Shah, J. speaking 
for the court observed: “A document 
required by law to be registered, if un- 
registered, is inadmissible as evidence of 
a transaction affecting immovable pro~ 
perty, but it may be admitted as eyi- 
dence of collateral facts, or for any col- 
lateral purpose, that is for any purpose 
other than that of creating, declaring, 
assigning, limiting or extinguishing a 
to immovable property.” 


10. In this case, the lease deed 
Is not admissible in evidence to prove the 
lease or for showing the creation, dec- 
Jaration, assignment, limiting or the ex- 
tinguishing of a right to immovable pro- 
perty; but it provides good evidence to 
prove the nature of the respondent-ten- 
ant’s possession, that he is in possession 
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of the premises in dispute for purposes 
of having his residence and carrying on 
his profession . there. Clause 8 of the 
said deed, therefore, can be looked into 
for . this purpose, which is only a col- 
lateral purpose. 


11, The Additional Controller 
. even after appraisal of the oral evidence 
came to the conclusion that from the 
very beginning of the lease, the tenanf 
had been using the premises for resid- 
ence and professional purposes. This 
conclusion was not -varied by the Rent 
Control Tribunal. This is a concurrent 
finding of fact and this court would not 
interfere with the same. This would 
show that the premises were meant to 
be used both for residence and for the 
purposes of the respondent’s clinic. The 
use of the premises for professional pur- 
pose would take the case outside the pro- 
visions of CL (e) of the proviso to Sec- 
tion 14 (1) of the Delhi Rent Control 
Act. The appellant-landlord, ad 
is not ‘entitled to rely on the groun 
specified in the said clause for claiming 

eviction of the respondent. 


12. In view of the above, it Is 
not necessary to go into the bona fides 
of the claim of the appellant-landlord 
for the premises for his personal resid- 
ence or the residence of his son. Buf 
the inference in this regard as drawn 
by the Additional Controller and the 
Tribunal, appears. to be correct on the 
basis of the appellant-landlord having 


accepted service in some educational in- > 


stitution in Calcutta where he is nor- 
mally required to live and the appellant- 
landlord’s son having accepted service in 
Bangkok. It was under these circum- 
stances that the claim of the appellant- 
landlord was considered to be mala fide. 
The conclusions of the Tribunal are. not 
unjustified. Under these circumstances 
there is no merit in this appeal and ue 
same is: dismissed. There shall be n 


order as to costs. 
Appeal dismissed. 
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- *PRAKASH NARAIN, J. 

S. Jasbir Singh and others, Peti- 
tioners v. The Chief - 
Delhi and others, Respondents. 

Civil Writ No. 873-D of 1963, D/- 
23-12-1970, 

(A) Land Acquisition ‘Act’ (1894), 
S. 4 — Land which is evacuee property 
is not immune from acquisition. - 

l (Para 6) 

Evacuee property is not Government 
property. Hence the question of Gov- 


CO/DO/B184/71/JHS/K 


Commissioner, . 
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ernment acquiring what is already its 
own does not arise. It cannot be said 
that the control exercised by the Central 
Government in giving directions to the 
Custodian in respect of evacuee property 
would show that it had disposing power 
over the ‘property. These directions’ re~ 
late only to management and keeping 
the property intact and preserving it. 
They have nothing to do with ownership 
rights, (Para 6). 
(B) Land -Acquisition Act (1894), 
S. 5-A —'A temporary allotment of land 
under Evacuee Property Act is no better 
than a licence — Hence when such land 
is sought to be acquired the heirs of the 
allottee have no right to be heard as 
persons interested in the land. (Para 7) 
Cases Referred: . Chronological Paras 
(1951) ATR 1951 Pat 190 (V 38), 
- Jai Narain v. Syed Ali Murtaza z 
{1950) AIR. 1950 EP 296 (V 37)= 
52 Pun LR 


107, Governor- 
General in Council v. H. Peer 
. Mohd. Khuda Bux 7 


M. M. Vohra, for Petitioners; D. D. 
Chowdhary, for Respondents. 


ORDER.— This petition under Arti- 
cle 226 of the Constitution of India is 
directed against the purported acquisi- 
tion of certain garden land in Village 
Malakpur Chhawani in which the peti- 
tioners claim an interest. The conten- 
tions are that the acquisition is illegal 
and should be set aside inasmuch as vis~ 
a-vis the petitioners there has been non= 
compliance of the mandatory provisions 
‘of Sections 5-A and 9 of the Land Acqui- 
ition Act, 1894. . 

2. Three acres out of a ‘garden 
known as Mojiwala Bagh in village 
Malakpur in all measuring. 21 bighas and 
19 biswas comprised in khasra No. 383 
was temporarily allotted to one Ishar 
Singh by the Assistant Custodian of 
Evacuee Property (Rural), Delhi on 7-5- 
1953. It will be pertinent to read the 
terms of this allotment letter. produced - 
by the petitioners and relied upon by 
them. Jt reads as under:—— 

“From 
The Assistant PEON: of E. p, 
Rural, Delhi, 


Shri Thar Singh, House No. XV/ 
8934, Multani Dhandha, Pahar 
Ganj, Delhi. - 
‘Memorandum: 
Subject: . Allotment of Garden, 
You have been temporarily allotted 
3 acres out of Garden known as Mouja- 
wala Bagh, measuring 21 bighas and 19 
biswas comprising Khasra No, 383, 
situated in village Malikpur Cantt. on 
the following conditions - 
Income of the remaining portion of the 
said garden will be credited in. the 
treasury. ` 


To 
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J. That provided that you agree to 
reside in the garden and maintain the 
same by yourself or with the help of 
the displaced tenants. 


2. You shall be wholly responsible 
for the proper up-keep and maintenance 
of the garden and fruits and buildings 
thereon and share also pay the prescrib- 
ed rent and other cesses as fixed. 


3. The garden allotted to you can- 
not be sublet without previous sanction 
of this office. 

Sd/- R. N. Dheby, 
Assistant Custodian (Rural) 
Delhi,” 


Ishar Singh died on 17-6-1961 and the 
petitioners are his son and daughters. 
Prior to his death the allotment in 
favour of-Ishar Singh was cancelled by. 
an order dated 28-7-1959 passed by the 
Assistant Custodian of Evacuee Property. 
(Rural), Delhi. An appeal preferred by. 
Ishar Singh against that cancellation was 
dismissed by the Deputy Custodian 
General on 31-3-1960. Aggrieved by that 
cancellation Ishar Singh had filed Civil 
Writ No. 160-D of 1960 challenging the 
cancellation as contrary to the provi- 
sions of the Administration of Evacuee 
Property Act and the rules framed 
thereunder. This writ petition has 
recently been allowed by  Rajindar 
Sachar, J., who has quashed the order 
of cancellation on the ground that it was 
passed contrary to the provisions of the 
rules. 


3. A notification No. F. 1(44)/62- 
L & H dated 3-10-1962 published in the 
Delhi Gazette dated 18-10-1962 was issu- 
ed by the Delhi Administration under 
Section 4 of the Land Acquisition Act 
notifying certain areas including the 
area which had been allotted originally 
to Ishar Singh for intended acquisition. 
A notification under Section 6 of the 
Land Acquisition Act, 1894 in respect of 
this land was issued on 31-12-1962. The 
land originally allotted to Ishar Singh 
is included in the area so notified for 
acquisition. 

4. The petitioners have challeng- 
ed this acquisition, as already noticed 
above, on the ground that they were 
not given any opportunity of being heard 
as is required by Section 5-A of the 
Land Acquisition Act prior to issue of 
the notification under Section 6 of the 
Land Acquisition Act and that no notices 
have been issued to them under Sec. 9 
of the Land Acquisition Act. It has also 
been urged that the property in ques- 
tion being evacuee property could not 
be acquired by the Delhi Administration 
at all. 


5. The respondents have - contest- 
ed the petition and have set out all the 
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facts about the reason for this acquisi- 
tion and claim that possession has al- 
ready been taken of the land. It bas 
not been disputed that the petitioners 
were not heard under Section 5-A of the 
Land Acquisition Act and that no notices 
under Section 9 were issued to them but 
it is alleged that the petitioners. had no 
claim to the land and although no notices 
were issued under Section 9 to them 
their claims are being considered and so 
no prejudice would be caused to them. 


6. Mr. M. M. Vohra, the learned 
counsel for the petitioners has first urged 
with some vigour that the land in ques- 
tion being admittedly evacuee property 
could not be acquired by the Delhi Ad- 
ministration at all. His contention is 
that the Government cannot acquire 
what is already its own. This argument 
has merely to be stated to be rejected. 
By no stretch of imagination can evacuee 
property be considered as Government 
proverty. Indeed if it was to be so 
considered the acquisition of evacuee 
property contemplated by the provisions 
of the Displaced Persons (Compensation 
and Rehabilitation) Act which postulates 
acquisition of evacuee property would be 
inconceivable. There would have been 
no need for the Parliament to have made 
provision for acquisition of evacuee pro- 
perty for being placed in the compensa- 
tion pool. A reading of Section 8 of the 
Administration of Evacuee Property Act 
makes it manifest that evacuee property 
vests in the Custodian of Evacuee Pro- 
perty and indeed the entire scheme of 
the Administration of Evacuee Property 
Act leaves no doubt that the Custodian, 
was merely managing the property be- 
longing to evacuees on their behalf till 
such time as some political settlement 
was arrived at between India and 
Pakistan, for further dealing with such 
properties. 


There are also provisions in the Ad- 
ministration of Evacuee Property Act for 
restoration of evacuee property to origi- 
nal claimants. The argument of Mr. 
Vohra that the control exercised by the 
Central Government in giving directions 
to the Custodian in respect of evacuee 
property would show that it had dis- 
posing power over the property cannot 
be accepted. These directions were in 
respect of management and for keeping 
the property intact and preserving it 
and have nothing to do with the ex- 
ercise of ownership rights. 


7. The second contention raised 
by Mr. Vohra was that inasmuch as ad- 
mittedly the petitioners have not been 
afforded any opportunity of being heard 
as required by Section 5-A of the Land 
Acquisition, Act, the notification under 
Section 6 in respect of the land has to 
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be quashed. This contention raises the 
question as to whether the petitioners 
were at all entitled to be heard in terms 
of Section 5-A of the Land Acquisition 
Act. Mr. Vohra urges that the peti- 
tioners are the son and daughters of 
Ishar Singh and so succeeded to and 
inherited the rights of Ishar Singh in the 
garden allotted to Ishar Singh and in- 
asmuch as the cancellation of the allot- 
ment in the name of Ishar Singh has 
been set aside the allotment continues 
and the petitioners have an interest in 
the property. To test this proposition 
propounded by Mr. Vohra it will be 
necessary to find out whether the allot- 
ment created any interest in the pro- 
perty in favour of Ishar Singh and whe- 
ther that interest was heritable. The 
term ‘allotment’ has been defined by 
Section 2 (a) of the Administration of 
Evacuee Property Act, 1950 in the 
following terms.— 


ze eiionment® 4 means the grant by a 
person duly authorised in this behalf of 
a right of use or occupation of any im- 
movable evacuee property to any other 
person, but does not include a grant by 
way of lease; 

It is an admitted case that the allotment 
relied upon by the petitioners was an 
allotment made under the Administration 
of Evacuee Property Act in favour of 
Ishar Singh and which letter of allot- 
ment has already been read above. The 
term as defined in this Act makes a dis- 
tinction between a mere right conferred 
of use or occupation of any immoveable 
evacuee property and the grant of a 


lease. The term lease itself is not defined- 


in the Act and so must have the same 
meaning as is given to that word in the 
Transfer of Property Act which is 

ta transfer of a right to enjoy such 
property, made for certain time, expres- 
sed or implied or in perpetuity in con- 
sideration of a price paid or promised, 
or of money, a share of crops service or 
any other thing of value, to be render- 
ed periodically or on specified occasions 
to the transferor by the transferee, who 
accepts the transfer on such terms.” 


The distinction between a lease and 
licence is well-known. Whether in a 
given case an agreement between two 
parties creates a lease or only a licence 
has to be decided on the construction of 
the document of title. All the same the 
distinction between a lease and a licence 
is one of substance. A licence does not 
create any interest or property rights in 
the estate and, therefore, a licensee is nof 
entitled to even a notice to quit before 
eviction. On the other hand a lease in 
terms of Section 105 of the Transfer of 
Property Act creates an interest in im- 
moveable property. 


A.LRB. 


This distinction and state of law is. 
well-settled and I need refer to only a 
few decisions. In Jai Narain v. Syed Ali 
Murtaza, AIR 1951 Pat 190, a: ‘Bench of 
the Patna High Court held in clear terms 
that a licence does not create any in- 
terest in the property of the grantor nor 
is it a property right. Similarly a 
Bench of Punjab High Court in 52 Pun . 
LR 107 = (AIR 1950 EP 296) clearly 
laid down that if the contract is merely 
for the-use of the property in a certain 


‘way and on certain terms without the 


grantee getting exclusive right of oc- 
cupation, it would be a licence as oppos- 
ed to a lease. In any case, the two 
types of grants contemplated by the Ad- 


ministration of Evacuee Property Act are - 


lease as distinguished from allotment. 
Ishar Singh. was not granted a, lease but 
merely a temporary allotment and did 
not even have full enjoyment of the 
property allotted. This can be regarded 
no better than a licence. As a licence 
creates no property rights or interest in 
the estate of the grantor there cannot be 
any devolution of interest. Admittedly, 
Ishar Singh died on 17-6-1961. The 
allotment in his favour could not be in- 
herited by the petitioners, - 


The allotment having come to an 
end and the property being evacuee pro- 
perty could be acquired, the petitioners 
cannot claim to be persons interested 
who must be heard under Section 5-A 
of the Land Acquisition Act. Mr. Vohra 
has urged that inasmuch as the cancel- 
lation of allotment has been set aside 
the allotment must be regarded as sub- 
sisting which would give the petitioners 
a right to claim interest. I have already 
negatived the contention that the peti- 
tioners could succeed to whatever in- 
terest Ishar Singh had in the land. The 
cancellation of allotment in the name of 
Ishar Singh was made in his lifetime 
and what has been struck down is that 
cancellation. The question of the -allot- 
ment subsisting was neither raised nor 
could be considered in C. W. No. 160-D 
of 1960. I, therefore, hold that the peti- 
tioners have no right in the land which 
was originally allotted to their father and 
as such when the same was acquired 
they were not entitled to claim a hear- 
ing under Section 5-A of the Land Acqui- 
sition Act. . 


8. The result. is that as the peti- 


tioners have no right, this petition fails 
and is hereby dismissed with costs. 


Petition dismissed. 
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S. N. ANDLEY AND T. V. R. 
TATACHARI, JJ. 


M/s. Ranchhoddas Shamji Khiranf 
and another, Petitioners v. Mrs. Balwant 
Kaur Malik, Respondent. 

Civil Revn. No. 419-D of 1962, D/- 
12-4-1971, from order of M. L. Mirchaia, 
Sub. J., 1st Class, Delhi, D/- 8-8-1962. 


(A) Court-fees and Suits Valuations 
— Court-fees Act (1870) (as amend- 
ed by Punjab Court-fees (Amendment) 
Act (1953)), S. 7 (iv) (c), Second Proviso 
— Proviso not applicable to particular 
case — Effect to be given to main prosi 
sion disregarding proviso. 


Intention of legislature is not E ERA 
a safe guide to construe a statute. The 
second proviso added to Section 7 (iv) 
(c) of the Court-fees Act by the Punjab 
Court-fees (Amendment) Act, 1953 being 
in the nature of an exception has to be 
seen if it can be applied to the particular 
case. If it cannot be applied at all, 
effect is to be given to the main provi- 
sion and the proviso is to be disregarded 
as being inapplicable. If a provision is 
to be applied it has to be applied fully 
because by not applying fully, the Court 
would be legislating which is not its 
function. AIR 1956 Punj 251, Distin- 
guished. (Para 7) 

(B) Court-fees and Suits Valuations 
— Court-fees Act (1870) (as amend- 
ed by Punjab Court-fees (Amendment) 
Act, 1953), S. 7 (iv) (c) Second Proviso 
— In suits covered by S. 7 (iv) (c) which 
are with reference to any property, the 
proviso will apply only if the valuation 
of the suit can be made in the manner 
provided for by Cl. (v) of S. 7 

(Para 9) 

(C) Constitution of India, Art. 14 
— Different levies of court-fee in res- 
pect of different types of suit is not 
violative of Art. 14 —- (X-Ref:— Court- 
fees Act (1870), S. 7 (iv) (c)). 

The Court-fees Act is a taxing 
statute. It is open to the State to impose 
different levies of court-fee in respect of 
different types of suits. Suits falling 
under Section 7 (iv) (c) of the Court-fees 
Act with reference to property other 
than land, houses and gardens will form 
one class while similar suits with re- 
ference to land, houses and gardens will 
form another class. There is intelligible 
differentia and so such levy is not viola- 
tive of Art. 14 — (X-Ref:— Court-fees 
Act (1870), S. 7 (iv)). (Para 10) 


Cases Referred: Chronological Paras 


(1959) ATR 1959 Andh Pra 271 
(V 46) = (1959) 1 Andh WR 85, 
Manyamma v. Municipal Commr. 
Hyderabad 10 
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(1956) i 1956 Punj 251 (V 43)= 
58 LR 155, Ram Kanwar 
V. a Rai 

Yogeshwar Dayal, for Petitioners; 
T. P. S. Chawla, for Respondent. 

S. N. ANDLEY, J.:—- The difficulty 
in applying the second proviso incor- 
porated by the Punjab Court-fees 
(Amendment) Act, 1953, which has been 
extended to Delhi, to Section 7 (iv) (c) 
of the Court-fees Act to properties other 
than land, houses and gardens led one 
of us (Andley, J.) to refer this revision 
to a larger Bench. 

2. The petitioners as plaintiffs 
filed Sult No. 82 of 1962 against the res- 
pondent in the Court of the Senior Sub- 
ordinate Judge, Delhi. The suit was for 
declaration and injunction; for payment 
of a specific amount; for payment of 
amounts that may be due during and 
after the disposal of the suit; for interest 
and for delivery of future dividend 
warrants, The case of the petitioners 
was that the respondent had, in 1954, 
sold 186 ordinary shares of the Brihan 
Maharashtra Sugar Syndicate Ltd., a 
public limited company, to petitioner 
No. 1 in consideration of Rs. 4650/- and 
in exchange for and against delivery by 
the respondent of the respective share 
certificates with the relative transfer 
forms executed by the respondent in 
blank. The respondent is also alleged 
to have given an undertaking at the time 
that all documents of title as may be 
required will be executed by the res- 
pondent to complete the petitioners’ title 
as a shareholder; that all new shares 
that may be issued to the respondent 
will be transferred in the name of the 
petitioners and all documents in connec- 
tion therewith shall be delivered to the 
petitioners and all dividend warrants 
with respect to the shares sold which 
may be received by the respondent in 
future will be delivered to the peti- 
tioners till the shares are transferred in 
the books of the company in the name. 
of the petitioners. The petitioners stated 
that various dividends were declared 
for various years mentioned in the 
plaint. The petitioners further stated 
that they applied to the company for 
the transfer of the said shares in the 
name of the second petitioner but the 
dividend warrants were sent by the com- 
pany to the respondent as the said com- 
pany had refused to register the shares 
in the name of petitioner No. 2. The 
petitioners averred that they were en- 
titled to Rs. 3,975.50 representing the 
dividends which had been realised by 
the respondent and they were further 
entitled to a declaration that the res- 
pondent held the said shares; the pro- 
perty rights therein and the dividends 
accruing in respect thereof in trust and 
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for the benefit of the petitioners and if 
was prayed that the respondent be res- 
trained permanently by injunction from 
exercising’ any of the property rights 
annexed to the said shares and to carry 
out: the respondent’s undertaking to 
deliver to the petitioners all -future 
dividend warrants. The petitioners paid 
ad valorem court-fee on Ks. 3,975.50 in 
respect of the dividends received by the 
respondent. On the claim for, déclara- 


tion and injunction ete., the petitioners 


paid court-fee on a valuation of Rs. 200/- 
having valued their claim in this behalf 
at that figure. The reliefs- claimed. by 
the petitioners which are.relevant to the 
present controversy. were these.—_ 

(a) that it may be declared that 
the defendant holds. the said shares des- 
cribed in Ex. ‘A’ hereto and the property 
rights annexed to the said shares and 
the dividends accruing in respect thereof 
in trust for the plaintiffs and for the 
benefit of the plaintiffs: 

(b) that the defendant be perman- 
ently restrained by an order and injunc- 
tion of this Hon’ble Court from. exercis- 
ing any of the property rights annexed 
to the said shares or from exercising 


his. right fo vote as shareholder except: 


in accordance with the directions of the 
plaintiffs and from recovering or receiv- 
ing any dividends declared by the said 
company in respect of the said shares; . 

(c) that the defendant be ordered 


and decreed to pay to the -plaintiffs or: 


either of them the said sum of Rupees 
3975.50 np being the amount of divid- 
ends recoverable from the defendant as 
per particulars Ex. ‘D’ to the plaint to- 
gether with interest thereon at the rate 
of 4% per annum till payment; ~~ 
(C1) that the defendants be. ordered 
and decreed to pay to the plaintiffs or 
either of them such sum or sums of 
money received or recovered by the 
defendants as dividend or dividends in 
respect of the said shares from the com- 
pany after the filing and pending the 
hearing and final disposal of the suit; 
(d) for an order that the defendant 
be charged with interest prior to the 
date of suit at such rate on -the said 
-sum of Rs. 3975.50 np from such date 


as this Hon’ble Court may think fit and. 


the same be ordered to be paid over 
to the plaintiffs or either of them; 

(e) that the defendant be ordered by 
a mandatory injunction of this Hon'ble 
Court to carry out his undertaking to 
deliver to the plaintiffs duly endorsed 
all future dividend warrants in respect 
of the said shares and to execute such 
number of further proxies‘as the plain- 
tiffs may desire and also to exercise a 
Power of Attorney in respect of the said 
shares in terms of the draft power of 
attorney annexed as Ex. ‘EH’ hereto with 


ne 
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or without. such. modification. as this 
Hon’ble Court may think fit.” 


kA The respondent objected to the 
valuation of the suit for purposes of 
court-fee and jurisdiction and also stated 
that some of the reliefs claimed were 
vague. The trial Court by its order 
dated August 8, 1962, found that relief 
(d) as to interest was vague and direct~ 
ed the petitioners to apply for necessary 
amendment. This finding of the trial 
Court is not challenged in this Court. 

4, The trial Court . held that . 
the petitioners had claimed a declaration ` 
that they were the owners of the shares 
in question and the respondent was their 
trustee and had also claimed. a -conse~ 
quential relief by way of injunction that ` 
the respondent should not exercise pro~ 
perty rights regarding the shares. In 
the view of the trial Court, the court- 
fee with regard to these reliefs which 
are prayed for in-Cls. (a) and (b) quoted 
above, was leviable under Section 7 (iv} 
(c) of the Court-fees Act as amended by 
the aforesaid Punjab Act. It directed 
that. the petitioner,— : 

“shall amend their plaint and shall 
affix the value of the shares given in ° 
schedule ‘A’ and pay the proper court- 
fee qua—the reliefs A and B in the 
prayer clause in para No. 13 are con- 
cerned. In addition the plaintiffs have 
claimed mandatory injunction for which 
they shall pay separate court-fee. The 
plaintiffs: also claimed by an injunction 
requiring the defendant to pay future 
dividends to the plaintiffs, for which a 
separate court-fee shall have to be paid, 


- F 


The issue is decided accordingly. 


As result of the above’ discussion, 
the plaintiffs are ordered to amend the 
plaint accordingly, for which they shall 
pay Rs. 550—as costs.” l 


5. The order of the trial Court 
for payment of court-fee with regard to 
the claim for mandatory injunction ag 
per Cl (e) of the prayer and the order 
for payment of court-fee with regard to 
the injunction in respect of future divi- 
dends as per Cl, (CI) of the prayer re- 
mains and the only controversy is ag 
to what is the court-fée payable with. 
noe to the prayers in Cls. (a) and 


6. The prayer in CL (a) is for a 
declaration that the petitioners are the 
beneficial owners of the shares which 
are held by the respondent on their ac- 
count entitling them to all property 
rights therein including the dividends 
accruing in respect. thereof which may 
be received by the respondent. The en~ 
tire Cl (a), in our opinion, comprises the 
relief of declaration and the concluding 
portion of this clause to the effect that 
the respondent is holding “the dividends 
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accruing in respect thereof in trust for 
the plaintiffs and for the benefit of the 
plaintiffs” is not a consequential relief as 
contended by the respondent. The con-~ 
sequential relief which will flow from 
the declaration in Cl. (a) is recited in 
Cl. (b) wherein the petitioners have 
asked for an injunction to restrain the 
respondent from exercising any of the 
property rights annexed to the said 
shares or from exercising the right to 
vote as a shareholder except in accord- 
ance with the directions of the peti-~ 
tioners and from recovering or recelv- 
ing any dividends declared by the com- 
pany in respect of the said shares, 

7. Section 7 (iv) (c) of the Court- 
fees Act relates to a suit which has been 
filed to obtain a declaratory decree or 
order where consequential relief is pray- 
ed and in such a suit the court-fee is 
payable according to the amount at 
which the relief sought is valued in the 
plaint. Without anything more, the 
valuation of reliefs prayed for in Cls. (a) 
and (b) in the plaint at Rs. 200/- would 
be unexceptionable and court-fee would 
be payable on this amount. But, the 
Punjab Court-fees (Amendment) Act, 
1953. which has been extended to Delhi 
has added a second proviso to Section 7 
(iv) (c) which reads:— 

“Provided further that in suits com- 
ing under sub-clause (c), in cases where 
the relief sought is with reference to 
any property such valuation shall not 
be less than the value of the property 
calculated in the manner provided for 
Cl. (v) of this section.” 

As a result of this proviso even in suits 
to obtain a declaratory decree or order 
where consequential relief is prayed and 
where the suit is with reference to any 
property, the valuation is to be not less 
than the value of the property and this 
value is to be calculated in the manner 
provided for by CL (v) of Section 7. This 
proviso is in the nature of an exception 
to the general rule and has, therefore, 
to be strictly construed and applied. In 
other words, it is to be applied only 
where the value of the property can be 
calculated in the manner provided by 
Section 7 (v). Section 7 (v) relates to 
computation of court-fee in suits for 
possession of land, houses and gardens 
and contains provisions for the assess~ 
ment of the value of land, houses and 
gardens for the purpose of the suit on 
the basis either of the revenue payable 
or its net profits or the market value of 
the land where it is not a definite share 
of an estate and is not separately asses- 
sed. Clearly the manner of valuation 
provided for by Section 7 (v) cannot be 
applied in suits for a declaration and 
injunction where the property is other 
than land, houses and gardens. ‘The 
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question, therefore, arises whether the 
word “property” used in the said provisa 
was intended to cover property other 
than land, houses and gardens and move- 
able property like shares as in this case. 
Mr. T. P. S. Chawla, learned counsel for 
the respondent, has invited our attention 
to the historical background to this pro- 
viso by bringing to our notice the provisa 
added to Section 7 (iv) (c) by Madras 
Act 5 of 1922 which is in these words: 


“Provided that in suits coming under 
sub-clause (c), in cases where the relief 
sought is with reference to any immov- 
able property such valuation shall not 
be less than half the value of the im- 
movable property, calculated in the 
manner provided for by para. (v) of the 
section.” 
It is contended that the Madras Legis- 
lature had used the word “Immovable 
property” while the Punjab Legislature 
has used the word “property” thereby 
disclosing a clear intention that sults 
under Section 7 (iv) (c) with reference 
to any property, whether moveable or 
immovable, are to be valued in the 
manner provided by Cl. (v) of Section Ta 
Intention is not always a safe guide to 
construe a statute. Even assuming that 
the draftsman of the Punjab proviso 
had before him the model of the Madras 
proviso it could equally be a case of 
omission in not using the word “immov- 
able”. In our view, the correct approach 
to, the question is whether the proviso 
being in the nature of an exception can 
be applied at all in the present case. If 
it cannot be applied at all, effect is tv 
be given to the main provision and tne 
proviso is to be disregarded as being 
inapplicable. If the argument of ihe 
respondent is to be accepted, the words 
“calculated in the manner provided for 
by CL (v) of this section” in the proviso 
would be redundant in the case of suits 
to obtain a declaratory decree or order 
with consequential relief with reference 
to property other than land, houses and 
gardens. If a provision is to be applied 
it has to be applied fully because by 
not applying it fully, the Court would 
be legislating and that is not the func- 
tion of a Court. 


8. : The respondent has relied upon 
a decision of Bishan Narain, J. reported 
in (1956) 58 Pun LR 155 = (AIR 1956 
Pun] 251) in re: Ram Kanwar v, Naurang 
Rai holding that the word “property” in 
the said „proviso is used in the sense of 
a right in the property involved in the 
case. The case before the learned Judge 
was for a declaration for cancellation of 
a lease deed and as a consequential re~ 
lief a prayer had’ been made for an in- 
junction restraining the defendants from 
interfering with the property under 
lease. The value for purposes of court 
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fee and jurisdiction had been fixed at 
Rs. 550/-. The trial Court applied Sec- 
tion 7 (v) of the Court-fees Act and held 
that the value should be fixed at the 
market value of the property for pur- 
poses of court-fee and jurisdiction. The 
question that was determined was whe- 
ther the court-fee should be paid on the 
market value of the property in dispute 
or on the value of the lease rights in- 
volved in the suit. There was no ques- 
tlon raised in the suit challenging the 
application of the proviso. In fact, the 
learned Judge decided the matter on the 
assumption that Section 7 (v) was ap- 
plicable. He was concerned only with 
the question whether the property with 
reference to which the suit had been 
filed was the factory or the lease-hold 
‘rights and held that the word “property” 
ordinarily indicates and describes an in- 
terest which a person has in some thing; 
the lease-hold rights were property and 
the plaint was to be valued on the value 
of the lease-hold rights and not on the 
value of the factory to which the lease 
pertained. case cannot, therefore, 
be of any assistance to the respondent. 

9. Then it was contended that if 
the word ‘property’ in the said proviso 
is construed only in the sense of land, 
houses and gardens, then we shall be 
adding words in the proviso which is not 
permissible. We do not think that the 
argument is a legitimate argument, The 
proviso requires that the valuation of a 
suit for declaration and consequential 
relief with reference to property has to 
be calculated in the manner provided 
for by Cl. (v) of Section 7 of the Court- 
fees Act. The intention is, therefore, 
clear that the proviso is to apply to only 
such suits where calculation can be made 
in accordance with CL (v) of S. 7. It 
is, therefore, a matter of construction 
and not of adding words to the proviso 
to say that the word “property” refers 
only to such property the value of which 
can be calculated in the manner provid- 
ed for by CL (v) of Section 7 and to no 
other suits. Upon this construction, no 


difficulty in applying the proviso to any ' 


type of suit would arise. We are, there- 
fore, of the opinion that in sults cover- 
ed by Section 7 (iv) (c) which are with 
reference to any property, the proviso 
will apply only if the valuation of such 
a suit can be made in the manner ro- 
vided for by CL (v) of Section 7. Ob- 
viously, the value of the present suit 
with reference to the prayers made in 
Cls. (a) and (b) cannot be made in such 
a manner and, therefore, the valuation 
placed by the petitioners with reference 
to the prayers in Cis. (a) and (b) has 
to be upheld. 


10. The last argument was that 
if the construction placed by us on the 
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proviso is adopted, the proviso will be 
violative of Art. 14 of the Constitution 
as suits with reference to property will 
be valued differently for purposes of pay- 
ment of court-fee and there would be 
no intelligible differentia if this were so. 


.We fail to understand the argument. The 


Court-fees Act is a taxing statute. It fs 
open to the State to impose different 
levies of court-fee in respect of different 
types of suits. According to our con- 
struction, suits falling under Section 7 
(iv) (c) with reference to property other 
than land, houses and gardens will form] ` 
one class while similar suits with refer- 
ence to land, houses and gardens will 
form another class. Wé do not see why 
there cannot be any intelligible differ- 
entia on this basis. The decision of the 
Andhra Pradesh High Court reported in 
ATR 1959 Andh Pra 271 in re:. Many- 
amma v. Municipal Commr., Hyderabad 
which is relied upon is really destruc- 
tive of the argument of the respondent 
because it has been stated that the 


‘quantum of court-fee is not a matter 


for a Court to inquire into because it is 
a question of legislative policy which 
cannot be impugned in a Court of law 
and it is for the Legislature to decide 
as to the rates leviable in regard to 
various matters taken to a Court of law. 
o LL The result is that the revi- 
sion is partly allowed. The order: of the 
trial Court with reference to the prayers 
in Cls. (a) and (b) to amend the plaint; 
affix the value of the shares and pay 
proper court-fee according to such value 
is set aside. The rest of the order re- 
mains. 

12. The case is remanded ‘back. 
The parties. are directed to appear be- 
fore the Senior Subordinate Judge, 
Delhi, on May 1, 1971. when the Senior l 
Subordinate Judge, ‘Delhi, will assign the 
suit to any Subordinate Judge having 
Jurisdiction. There will be no order as 
to costs of this revision petition. 

Revision partly allowed. 
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Ishar’ Das, Appellant v. The Punjab 

National Bank Ltd., and another, Res- 
pondents. 

First Appeal No. 82-D of 1960, D/- 
29-3-1971 from order of P. C. Saini Sub. 
J. 1st Class and Tribunal, Delhi, D/- 
12-4-1980. 


(A) Debt Laws — Displaced Persons 
(Debts Adjustment) Act (1951), Ss. 2 (6), 
73 and 13—Where liability of a guarantee 
broker arises only when the creditor 
suffers loss due to non-realisation from 
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the debtor, broker would be a ‘debtor 
only when such contingency occurs. 


(Paras 2 & 3) 


(B) Debt Laws — Displaced Persons 
(Debts Adjustment) Act (1951), Ss. 2 (6), 
73 & 13 — Where surety’s liability is 
limited to amount deposited with the 
creditor and such deposit can be adjust- 
ed against irrecoverable debts, the surety 
cannot be a ‘debtor’ and therefore not 
entitled to apply under S. 13. 


(Paras 2, 4 & 6) 


R. L. Aggarwal with J. N. Vijh, for 
Appellant; H. R. Sawhney with C. V. 
Francis, for Respondents, 

JUDG :— This is an appeal by 
Ishar Dass (now deceased and repre- 
sented by his legal representatives) 
against the Punjab National Bank. The 
appellant was the petitioner in an appli- 
cation under Section 13 of the Displaced 
Persons (Debts Adjustment) Act, 1951. 
In that application he claimed the re- 
covery of Rs. 85,155/9/5 with interest 
against the Punjab National Bank. Ac- 
cording to the application, the petitioner 
was a guarantee broker of the Bank with 
respect to various branches which are 
now in Pakistan. There was an agree~ 
ment between the parties on 24th 
January, 1942, setting out the terms of 
the contract. The petitioner alleges that 
in furtherance of the said guarantee he 
gave a cash security of Rs. 1,08,155/9/6 
as well as the security of immoveable 
property, a life insurance policy and 
also some other securities. The -Bank 
advanced loans toʻa number of debtors 
introduced .by the petitioner on the 
security of moveables and other securi- 
ties approved by it as well as against 
goods pledged by those debtors. How- 
ever, on account of the partition of the 
country practically all the debtors had to 
leave their original place of business 
and came to India and the pledged 
securities also became unavailable for 
the purpose of the loan. It was claimed 
that the petitioner’s liability as guarantee 
broker had terminated as a result of the 
communal disturbances before and after 
15th August, 1947, as the goods pledged 
and the securities furnished to the Bank 
had been looted, burnt or destroyed 
because of the Bank’s failure to take 
proper precautions. Consequently, the 
Bank was responsible for the loss, de- 
struction and non-availability. of those 
goods and securities ete., and the Bank 
was therefore disentitled to recover the 
debts from the guarantee given by the 
petitioner. . 

The Bank had further threatened 
the petitioner with suits and liability 
regarding all the debts of the principal 
debtors and thus was in a position do 
dominate the will of the petitioner to 
furnish a fresh settlement with the peti- 
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tion on 17th September, 1949. Under 

is agreement, the Bank had retained 
Rs. 85,155/9/5 out of the cash security 
furnished by the petitioner under origi- 
nal agreement dated 24th January, 1942. 
It was stated that the terms of the said 
agreement dated 17th September, 1949, 
was not a voluntary act of the petitioner 
but was brought about by the Bank 
under threat and undue pressure and the 
terms were thus unconscionable, unjust 
and inequitable and the agreement was 
void, unenforceable and contravened the 
provisions of Section 17 (b) of the Dis- 
placed Persons (Debts Adjustment) Act 
and was thus not binding upon the’ peti- 
tioner. I have set out the main features 
of the. case of the petitioner though it 
is not really necessary to do so for the 
purpose of this appeal. 


2. The Bank was stated to have 
finally adjusted Rs. 85,155/9/5, which 
was left as a result of the agreement 
dated 17th September, 1949, by debiting 


-to the said amount two sums of Rupees 


11,387/3/8 and Rs. 71,003/1/10 which had 
been held to be irrecoverable by Shri 
Yodh Raj, General Manager and Shri 
B. N. Purl, Secretary which were res- 
pectively due from Kapur Singh Darshan 
Singh, Chuhar Khanna and Kaushal 


. Singh Nirmal Singh, Chuhar Khanna, 


now in Pakistan. It was claimed by the 
petitioner that these amounts could not 
be appropriated and could not have been 
retained by the Bank and the same were 
liable to be refunded with interest to 
the petitioner. The Bank contested this 
position and took up on its part the plea 
that under the original agreement the 
liability of the petitioner was Rupees 
13,12,577/13/3 which was the amount 
which was guaranteed under the origi- 
nal agreement. The mutual settlement 
dated 17th September, 1949, was intend- 
ed- to fully e and satisfy the 
claim of the Bank and was thus a full 
and final settlement which could not be 
re-opened under Act No. 70 of 1951. 


It was also pleaded that the peti- 
tioner was not a creditor of the Bank, 
but, rather the Bank was the creditor 
of the petitioner and hence the applica- 
tion was not maintainable under Sec- 
tion 73 of the Act. It appears that all 
the evidence was recorded but the peti- 
tion has been decided on the preliminary 
issues which are in the following terms: 

"I. Whether the present application 
Is not competent? 


2. Whether the cash security depo- 
sited by the applicant with the respond, 
ent Bank falls within the meaning of 
aie i ‘debt’ referred in Act No. 70 of 
I need not reproduce the other issues as 
they have not been decided by the judg- 
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ment under appeal The principal find- 
ing by the Tribunal in disposing of the 
application under Section 13 of the afore- 
mentioned Act is, that the agreement 
dated 24th January, 1942, provided that 
the petitioner would be guarantee broker 
. and the sum deposited by him as cash 
security amounting to Rs. 1,08,155/9/6, 
was only a security for the due perfor- 
mance of the guarantee. Relying on 


Section 126 of the Contract Act it was. 


held that a guarantee is merely a con- 
tract to discharge a debt of another. on 
his default, and -the liability of the 
guarantor was the same as that of the 
principal debtor. Reliance for this pur- 
pose was placed on Section 128 of the 
Indian Contract Act, which is: in the 
following terms:— .. 

“128. The liability of the surety is 
co-extensive. with that of the principal 
debtor, unless it is otherwise - provided 
_by the contract.” i 
The Tribunal held that the liability of 


the surety being co-extensive with that 


of the principal debtor the petitioner 
-was in reality a debtor to a much larger 
extent than his cash securities and 
therefore could not be said to be a credi- 
a ras the meaning of Section 13 of 
the Act 


. Reliance was also placed on the 
decisions of- the Punjab High Court in 
various unreported: cases where the 
claims of persons who had pledged goods 
with Banks, before the partition of the 
country, had been disallowed on the 
ground that a person who pledged goods 
with the Bank even though. the goods 
were of a higher value than .the loans 
taken from the Bank could not be held 
to be creditors within the meaning of 
Section 13 of the Act. So far as doc- 
trine of ‘frustration’ is concerned, the 


court rejected the applicability of the . 


doctrine to the case, on the ground that 
the repayment of the loans from the 
principal debtors had not become impos- 
sible merely because the securities or 
pledged goods etc:, had been destroyed, 
looted or otherwise become unenforce- 
able due to the setting up of the 
Dominions of India and Pakistan. In 
this way, the trial court decided issues 
Nos. 1 and 2 in favour of the Bank and 
. thus held that the application was not 
competent and also that the cash secu- 
rity deposited by. the petitioner with the 
Bank did not fall within the meaning 
of ‘debt’, as given in Act. No. 70 of 
1951. No decision was given on the 
other issues in view of the fact that the 
application was held to be incompetent 
and the cash security in question to be 
not a debt. The application owas ac- 
cordingly dismissed. Now the petitioner 
has appealed to this Court under Sec- 

tion 40 of the Act and I have to con- 


A. L. Re 
sider whether the decision given by the 


. Tribunal is correct. 


3. The first question in this case 
is whether the petitioner now appellant 
in -this Court can- be said to be a credi- 
tor of the Bank. For this purpose, it 
is necessary to refer to the agreement 
dated 24th January, 1942, and also to 
the agreement dated 17th September, 
1949. The said agreements are Exhibits 
R-2 and R-1 respectively on the record 
of this case. Under the original agree- 
ment of 24th January, 1942, the peti- 
tioner was a guarantee broker and it is 
necessary to set out some of the relevanf 
terms for the purpose of-this appeal. 
Clause 5 of the agreement is as follews: 

“5. That the Guarantee broker shall 
be responsible to the Bank for the due 
fulfilment and performance of- all con- 
tracts and engagements guaranteed by 
him under this agreement. The guarantee . 
broker shall indemnify the Bank for all 
losses, which may arise as hereinafter 
provided. a 
Clause 7 is as follows: -l 

“7. In cases the Bank: suffers any 
loss in any transaction which has been 
guaranteed by the Guarantee Broker, 
whether on account of non-payment by 


oe customer or on account of any short- 


in the realization of its dues, the 
Bank after giving 15° days registered 
notice to the Customer shall take legal 
proceedings against him at the cost of 
Guarantee Broker if for a period of 
three months after obtaining the decree, 
the Bank fails to realise the amount of 
the decree from the judgment debtor, 
the Bank shall be entitled to recover its 
loss and all its dues from the Guarantee 
‘Broker and will if so required assign in 
writing the decrees‘ to the Guarantee 
Broker before ahi such decretal 
amount from the Guarantee Broker.” 
But the question that arises for the pur- 
pose of this appeal is whether S. 128 
of the Contract’ Act is varied by the 
above clauses of the agreement. As I 
read it Cl. 7 of the agreement, which 
contains the Hability of the guarantee 
broker does not become operative un- 
less the Bank: suffers any loss in any 
transaction which is guaranteed by the 
guarantee broker,. In this respect the 
guarantee seems to be a kind of indemni- 
ty to the Bank for all losses as stated in 
the last portion of Cl. 5. If there are 
no losses then the guarantee broker has 
to do nothing. If there is a short fall 
fn. the realization as provided by cl. 7 
then the Bank is to take legal proceed- 
ings against the debtor at the cost of 
the guarantee broker and if three 
months pass after the obtaining of the 
decree consequent to the taking of such 
legal proceedings and the Bank is un- 
able to realize all the amounts of the 
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decree from its customers, the Bank is 
entitled to recover its losses and other 
dues from the guarantee broker and if 
so required, agrees to assign its decrees 
to the guarantee broker before realiz- 
ing the amounts from the broker. The 
effect of the two clauses which I have 
reproduced above is that the guarantee 
broker becomes a debtor of the Bank, 
but, only after decrees have been ob- 
tained under Cl. 7 and the period of 
three months has passed and the Bank 
is unable to realize the amounts due 
from the principal debtors. This is what 
one would have expected in such a con- 
tract. The Bank does not advance money 
without a pledge or security from the 
debtor. The guarantee broker only 
comes to the help of the Bank when 
there is a failure of the principal debtor. 
If the liability was concurrent as pro- 
vided in Section 128 of the Contract Act, 
the Bank would always be realizing its 
debts from the guarantee broker with- 
out first attempting to realize the same 
from its debtors or from the pledges 
and securities given by them. I there- 
fore come to the conclusion that this 
guarantee does not provide for any exist- 
ing liability for all the debts guaranteed 
by the guarantee broker but creates a 
contingent liability. On this view of the 
contract, it follows that at any given 
time the guarantee broker may be a 
creditor of the Bank and at another a 
debtor of the Bank inasmuch as the 
Bank may be entitled to realize larger 
sums from the broker than the amounts 
secured by property, cash securities and 
other securities handed over to the Bank 
by the guarantee broker. It is therefore 
not possible to give an instantaneous 
answer at any given time as to whether 
the petitioner is a creditor or a debtor 
or neither. It is all a matter of calcula- 
{tion. 

I think that in this respect the Tri- 
bunal has erred in law in proceeding to 
give a direct answer to the question by 
merely referring to the contract. This 
was in reality a matter concerned with 
the merits of the case. If the Tribunal 
had found on the facts that nothing was 
due from the Bank then the petition 
would in any case fail and if the Bank 
was the creditor and not the petitioner 
then certainly nothing could be due to 
the petitioner and the petition would 
fail. It was much more proper for the 
Tribunal to have decided the case on the 
merits than to determine as to whether 
the petitioner was a creditor or not 
rather than to rely on the provisions of 
Sections 126 and 128 of the Contract Act 
for this purpose. 

å. I now turn to the agreement 
dated 17th September, 1949, which is Ex- 
hibit R-1. Under this agreement the 
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liability was reduced to Rs. 98,985/6/3 in 
all. This was provided for by CL 9 of 
the agreement, which is in the follow- 
ing terms:— l 

“9. After the aforesaid sum of Rs. 
35,500/~ is refunded the security deposit 
in the hands of the Bank will be reduced 
to Rs. 98,985/6/3 and the guarantor’s 
liability under the terms of the agree- 
ment dated 24-1-1942 will also be re- 
duced in such a manner that if for any 
reason the Bank is not able to recover 
its full dues from debtors whose debts 
have been guaranteed by the guarantor 
vide Schedule ‘A’ hereof or the amounts 
due from the debtors become irrecover- 
able in the opinion of the Bank, the 
Bank’s right of indemnity against the 
guarantor would be limited to the ex- 
tent of the security deposit now held 
by the Bank under the terms of this 
agreement Le. upto the extent. of Rs. 
98,985/6/3 which will be held by the bank 
as under:— 

(a) Cash security furnished by L. 
Ishar Dass Juneja Guarantee Broker Rs. 
85,155/9/5. 

(b) Cash Security furnished by 
Dewan Basheshar Nath Chopra third 
party Rs. 13,829/12/10.” 

This clause follows the various other 
clauses before it by which it is provided 
that the principal liability of the guaran- 
tor under the original agreement is Rs. 
113,12,577/13/3. In respect of this matter 
reference is necessary to Cl. 5 of this 
agreement which is in the following 
terms:— 

“5. That the guarantor and the 
third party admit that the former is pre- 
sently indebted to the Bank as guaran- 
tor in the sum of Rs. 13,12,577/13/3 be- 
sides interest on account of the debts 
described in Schedule ‘A’ and further 
that the Bank would without proceeding 
against the original debtors be entitled 
to deduct rateably in proportion of their 
respective cash security deposits re- 
maining with the Bank after the execu- 
tion and completion of this agreement 
from the security deposit of the guarantee 
broker and the third party the amount 
of debt or debts due from the original 
debtors which in the opinion of the Bank 
has become irrecoverable from the ori- 
ginal debtors without instituting any 
suit against the original debtor or the 
guarantor and irrespective of the result 
of the suit if instituted.” 

If we look at Cl. 9 as it stands, the 
liability of the guarantor has become 
limited to Rs. 98,985/6/3 and against this 
amount the Bank is holding two cash 
securities, one furnished by the peti- 
tioner and the other furnished by Dewan 
Basheshar Nath who is the third party 
in this agreement of 17th September, 
1949 and the total sum of these two se- 
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curities is exactly equal to the full ex- 
tent of the limit anteed in the 
agreement of 17th September, 1949, This 
means that whatever the liability might 
be under the principal agreement the 
liability under the renewed guarantee 
cannot exceed the cash securities in hand 
with the Bank. If that is so, the guaran- 
tor cannot be a debtor of the Bank any 
longer. In this agreement the petitioner 
‘has earlier stated in CL 5 that he is 
indebted to the extent of Rs. 13 lakhs 
odd, but this indebtedness ends by this 
agreement. The position that emerges 
after 17th September, 1949, is that either 
nothing is owed by the petitioner to the 
Bank: or something is owed by the Bank 
to the petitioner. After this date the 
cash security amount of Rs. 85,155/9/5 
mentioned in Cl. 9 is still available to 
the Bank and has to be adjusted in ac- 
cordance with law. If such an adjust- 
ment cannot be made for any reason 
or the adjustment actually made by 
Shri Yodh Raj and Shri B. N. Purl 
as mentioned above is found to be in- 
valid then the petitioner is entitled to 
the refund of this amount and he is en- 
titled to succeed in recovering ‘the same 
from the Bank. It is undoubtedly true 
that there is a provision in the agree- 
ment of 17th September, 1949 for- ad- 
justing this amount in a particular 
manner, but, whether that has been 
rightly done or not is still to be decided. 
For this purpose, I reproduce Cl. 10 of 
this agreement which is in the following 


“10. That the Bank would be en- 
titled to appropriate to its own .use 
amount or amounts equivalent to debt 
or debts being irrecoverable from the ori- 
ginal debtors from time to time which 
will be deducted rateably in proportion 
to the respective security deposits of the 
third party and the guarantee broker, 
and when that limit of such appropria- 
tion become equal to the amount of se- 
curity deposit i.e., Rs. 98,985/6/3 and the 


interest accrued thereon the monetary 


liability of the guarantor would come to 
an end. 

It is also agreed by the Bank that 
the guarantor’s Hability will not in any 
case exceed the sum of Rs. 98,985/6/3 
and any amount or amounts that may 
be in deposit with the Bank in any other 
account of the guarantor whether singly 
or jointly with others those amounts 
would not in anyway be charged with 


Hability or withheld by the Bank on 


account of the debt due from the debtors 
described in Schedule ‘A’ ”. 

It will be seen from this clause that 
after the security deposit amount men- 
tioned in Cl. 9 is adjusted nothing will 
be due from the guarantor. The only 
question for determination in this case 


was as to whether this amount had been 
fully adjusted or not. This of course 
depends on whether this agreement dated 
17th September, 1949, is itself not void 
for any of the reasons mentioned by the 
petitioner. However, I do not think that 
it is possible to hold without going into 
the question on merits as to whether the 
petitioner is or is not entitled to get 
back the whole or part of this cash se- 
curity. ._I therefore come to the conclu- 
sion that the Tribunal was entirely 
wrong in coming to the conclusion that 
aie petitioner was not a creditor of the 


5. The definition of ‘debt? in the 
Displaced Persons (Debts Adjustment) 
Act is very widely framed. The provi- 
sions of Section 2 (6) which define it are 
in the following terms:— 
ath means any pecuniary 
liability, whether payable presently or in 
future, or under a decree or order of a 
civil or revenue court or otherwise, or 
whether ascertained or to be ascertained 
which— l 

(a) in the case of a displaced per-. 
son who has left or been displaced: from 
his place of residence in any area now 
forming part of West Pakistan, was in- 
curred before he came to reside in any 
area now forming part of India, 

(b) in the case of a displaced per- 
son who, before and after the 15th day 
of August, 1947, has been residing in any 
area now forming part of India, was 
incurred before the said date on the se- 


-curity of any immovable property situate 


in the territories now forming 
West Pakistan; l on i 
Provided that where any such labi- 
ty was incurred on the security of im- 
movable properties situate both in India 
and in West Pakistan, the lability shall 
be 80 apportioned between the said pro- 
perties that the liability in relation to 
each of aoe said PPRA bears the 
same proportion to the total amount of 
the debts as the value of each of the 
properties as at the date of the transac- 
tion bears to the total value of the pro- 
perties furnished as security, and the 


to the property in West P 
(c) is due to a displaced person from 
any other person (whether a displaced 
person or not) ordinarily residing in the 
territories to which this Act extends: 
and includes l 
vany pecuniary liability incurred be- 
Tore the commencement of this Act by 
any such person as is referred to in this 
clause which is based on and is solely 
by way of renewal of, any such lability ` 
as is referred to in sub-clause (e); 
Provided that in the case of a loan 
whether in cash or in-kind. the amount 
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originally advanced and not the. amount 
se at T ity has been renew- 


the Liability; 
| but does - not include 
coe pecuniary liability. due- under a 
passed after the ‘15th day. öf 


August, 1947, by any court situate jn.: 
: tire: evidence ‘is on record, 
` that perhaps, oe only have to be 

Tribunal, 


-or any pecuniary  liabi= 


i the proof of which depends merely. : 


on an o agreement.” 


' This definition is wide enough. to cover - 


the claim of. the petitioner. I .do nof 
think it is -possible to hold that nothing 
is due merely by looking at the two 
agreements. In any case, it is. not possible 
to hold without going into th 
the case that there. is no pecuniary lia 
lity of the Bank under either of these 
. agreements and that the cash security. 
has been wiped out. 


course that after deciding -the case.on 


merits the Tribunal may come to the 


conclusion that there is no pecuniary, 
liab er of i 
I.come to the conclusion that the ae 
sion. of ‘Issue i 2 that the rae of 
cash security is not a ‘debt’ is not a 


correct decision. The amount is.a debt. 


within the meaning of Section 2 (6) but 
the question which still remains to. 


be 
determined, is as to whether it has right~ ` 


ly been adjusted by the Bank or not.’ 


6. It: is unnecessary to interpre? 
the various unreported authorities relied 


upon in the ‘Tribunal’s judgments. ee 


of those cases deals with 
present. Here there is 
deposited with a Bank. In th 
mee was no pecuniary liability» of. seers 
as such, because debtors -had 
pledged goods or securities with the 
as . debtors of the Bank. Here 
the Go r E of the guarantee broker is 
a fluctuating liability dependent on vary- 
ing circumstances. The broker may af 
any stage be a creditor and he may be 
pr debtor. Under the original agreement 
of 1942, Cls. 5-and 7 specified the cir- 
cumstances in which the _guarantee 
broker could be a debtor for a larger 
sum than the amount of the security. 
Under the second agreement, he cannof 
be a debtor, so that under this agree- 
ment he could either be a creditor or be 
entitled to get nothing. He could not 
‘Ibe a debtor. 
7. In view of the construction T 


have placed on the two agreements, I.. 


come to the conclusion that the Tribunal 
was wrong in dismissing 

of the petitioner as 
He should 

merits. 


being incompetent, 


‘ g I have now to consider what 
to do. The counsel for the respondent 
submits that I should myself decide case 
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be deemed to: he the: extent of 


- course, I, 


‘It is possible of  ~ 


‘Cases Referred: 


the application . 
have decided the case on 
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on the :merits. - However, as the issues 
concerning the merits. have not even 
been . looked at by. the Tribunal, I do not 
think that that would be a proper 

therefore, remand the case 
back‘ to. the Tribunal for deciding the 
remaining issues Nos. 3 to 8. In view 
of the fact that it is stated that the en- 
this means 


addressed: to th 


9.. The sets is accordingly - re- 


oe ended back to the Tribunal. The ap- 


pellant ai Bave biei n mi care 
Appeal allowed; case 
remanded, 
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- TATACHARI, JJ. 

Madan Mohan Manoharlal, : Appel 
fant v. Union of India, Respondent. 

First - Appeals Nos. 77 and 78 of 
1967, D/- 23-3-1971 against judgment 
and -decree of Hans Raj, Addl.. Dist. J. 
Delhi, D/- 2-1-1967. 


Land Acquisition Act (1894), S. 23— 


. Market value — It means the price that 


a willing purchaser would pay to a wil- 
ling erat “tor a property having due re- 
gard. to. i condition with all. 
Nagpal a antages and its poera 
possibilities mat laid out in its most 
advantageous manner.: AIR 1967 SC 465 
& AIR 1939 PC 98, Followed. (Para 9) 
: Chronological Paras 
(1967) AIR 1967 SC 465 (V 54)=. 
(1967-1 SCR 489, ` 
‘Narain ‘Singh v. Govt. of U- P. 6 
(1939) AIR 1939 PC 98 (V 26)= - 
66 Ind App 104, V: Narayana 
~ Gajapatiraju v. Revenue - Divi- 
_Sional Officer, Vizagapatam 6 
Vv. S. Deal M. M: Kashatriya, R. L. 
AR mL and S. P. Aggarwal, for Ap- 
pellant, K. S. Chawla, for Respondent. 
S. N. ANDLEY, J. :— These two ap- 


‘peals which are being dealt with by this 


common judgment are. against the com- 
mon judgment dated sana 2, 1967, . 
the Additional District Judge, Delhi. in 

Land Acquisition Cases Nos. 489 of 1962 
and 511 of 1962. The Additional Dis- 
trict Judge gave judgment upon refer- 
ences made to him under Section 18 of 
the Land Acquisition Act 1894, on behalf 


.of the respective appellants. The land 


involved in the two appeals measures 50 
bighas 19 biswas and is situated In estate 
Sadhora Kalan, Delhi. Out of this land 
85 pa 7 biswas belong to Shankar 
Dass Seth (appellant in R. F. A. No. 78 
of 1987) and 15 bighas 12 biswas belong 
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to Madan Mohan (appellant in R. F. A 
No. 77 of 1967). These two pieces of 
land adjoin each other. The appellants 
had in 1958, submitted a lay out plan to 
build a colony to be known as Sangham 
Park. This lay out plan was sanctioned 
by the Municipal Corporation of Delhi 
as communicated in their letter dated 
September 30, 1958 subjected to two -con- 


ditions which are not relevant for the - 


purpose of these appeals. In anticipation 
of the sanction the appellants agréed to 
sell about 29 plots of land comprising 
areas of 160 and 200 square yards, 19 of 
these plots were agreed to be sold for 
a price of Rs, 25/- per square yard out 
of which Rs, 5/- per square yard were 
for laying services. These 19 agreements 
to sell were entered into between June 
and August, 1958.. The 20th plot of land 
measuring 209 square yards was agreed 
to be sold in December, 1958, to Smt. 
Kailash Kumari at Rs. 32.50 per square 
yard out of which Rs. 5/- per square 
yard were for laying services. : 

2. By a notification dated Decem- 
ber 9, 1958 published’ in the Delhi 
Gazette on December 18, 1958 issued 
under Section 4 of the said Act, the 
entire 50 bighas 19 biswas of land was 
sought to be acquired by the Govern- 
ment at the expense of the Naveen 
Bharat Co-operative House Building 
Society Limited for the construction of 
houses for the members of that Society. 
This notification was, however cancelled 
by another notification dated June 21, 
1961, published in the Delhi Gazette on 
July 6, 1961. On the very same date 
another notification was issued under 
Section 4 of the said Act giving notice 
of acquisition of the said land. for the 
planned development of Delhi. This was 
followed by a notification under Sec. 6 
of the said. Act dated October 28, 1961, 
published in the Delhi Gazette on 
November 16, 1961. 


3. By his award dated December 
26, 1961, the Land Acquisition Col- 
lector (I), Delhi offered to the ap- 
pellants compensation at the rate of 
Rs. 7,000/- per bigha. The Land 
Acquisition Collector proceeded to cal- 
culate the compensation on the basis 
of plotted area and observing that the 
rates of land in the colony remained 
stationary between 1958 and 1961 took 
the value of the plotted land to be 
Rs, 25/- per square yard on the basis 
of the aforesaid agreements to sell He 
deducted Rs. 8/- per square yard towards 
cost of development and arrived at the 
cost of the land of plotted area at 
Rs. 17/- per square yard. Relying upon 
the statement of the owner that half of 
the land was to be left for common pur- 
poses he calculated the cost of the gross 
land to be Rs. 8.50 per square yard and 
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from that deducted a further amount of 
Rs. 1.50 per square. yard on account of 
“great amount of botheration in getting 
the services of the plan sanctioned by 
the Municipal -Corporation” and fixed 

the price of the gross land at Rs. 7/- per 
square yard or Rs, 7,000/- per bigha. 
Upon the reference the Additional Dis- 
trict Judge found that the value of the 
land in December, 1958 would be about 
Rs, 9,000/- per bigha but taking into 
consideration the rising trend in prices 
fixed the compensation at Rs. 12,000/~ 
per bigha on the date of the second Secs 
tion 4 notification in 1961. In coming 
to this conclusion, the Additional Dis- 
trict Judge found: | 


(1) that the percentage of the plotted 
area to total area was 40 and not 50 as 
represented by the appellants to the 
Land. Acquisition Collector. 


(2) that the over all cost of develop- 
me would be about Rs. 8/- per square 
yard. | 


(3) that the normal price of plofs 
in December, 1958, would be near about 
Rs. 30/- per square yard which would 
be brought down to Rs. 22/- per square 
yard after deducting Rs, 8/- per square 
yard for development charges and, 
therefore calculating on the basis of 
40 per cent. being the plotted area, the 
price would be Rs. 9/- per. square yard 
in December, 1958; 


(4) that the price of the acquired 
- pts to be ascertained as on June 


(5) that the best evidence of the 
value in June, 1961, was furnished by 
sale deeds Exhibit A.34 dated March 26, 
1959; Exhibit A.1 dated August 11, 1959 
and Exhibit A.53 dated February 22, 
1960 of neighbouring lands which were 
sold at Rs. 13,750/~ per bigha and Rupees 
18,000/- per bigha but since the situation 
of this block of land was superior to 
that of the appellants’ land the price 
was fixed at Rs. 12,000/- per bigha in 
June 1961 ing into consideration a 
possible rise in prices and the fact thaf 
the area of the appellants’ land was 
much bigger than the area covered by 
these three sale deeds and 


(6) that the other evidence relled 
upon by the appellants, which will be ad- 
T i later could not form the basis ~ 
or determining the market price. o 
the land in June 1961. i 


4. The appellants filed these ap- 
peals claiming that the compensation 
should have been fixed by the Additional 
District Judge at the rate of Rs. 30/- per 
square yard. The land in question abuts 
on Palmbari Road and lies to the eas 
of the railway line at a short diss 
tance from the Grand -Trunk Road. {$ 
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is free from the restrictions of the Delhi 
Land Reforms Act Section 22 whereof 
restricts the user of the land to agricul- 
fural and allied purposes. It is adjacent 
to another colony known as Rana Pratap 
Bagh which had been developed by 1958 
but which abuts on the Grand 
Road. It is not disputed that the poten- 
tial value of the land was to be determin- 
ed on the basis that the land was fit 
for a residential colony. 

4A. The first question that may 
be dealt with is whether the plotted 
area was 40 per cent. as found by the 
Additional District Judge or 50 per cent. 
as claimed by the appellants. The Dis- 
trict Judge has relied upon Exhibit A.20 
which was an accompaniment to the 
agenda of the meeting of the Standing 
Committee of the Delhi Municipal Cor- 
poration which was to be held on Augus# 
7. 1958. In this accompaniment the 
total area of Sangam Park is shown as 
110.13 -acres. The area under plots is 
4.41 acres for roads 4.63 acres for 
and open spaces 0.5 acres and for a prix 
mary school 0.59 acres, From this data, 
the Additional District Judge found that 
an. area of about 6 acres in all was leff 


plotted area would be 40 per. cent. and 
not 50 per cent. It is contended by the 
appellants that Om Parkash Goel (A. W. 
2), Architect, who prepared the lay out 
plan put in a split up statement of the 
plotted area in accordance with the order 
dated August 12, 1964 of the Additional 
District Judge and this statement which 
was accepted as Exhibit A. W. 2/1 shows 
that the plotted area is 47 per cent. of 
the gross area, While it is true that Om 
Parkash Goel was not cross-examined 
with reference to the contents of this 
statement we have not been able to 
follow the calculations which have been 
incorporated therein. In fact the very 
first entry in the statement which shows 
the total area of 68 plots of 200 square 
Yards each to be 14,800 square yards 
instead of 138,600 square yards is erro- 


neous. In our ‘opinion the Sipe Dis- - 


trict Judge was right in 


the meeting of the Stondine 

referred to earlier and on 
the basis of the areas mentioned therein 
to have come to the conclusion that the 
plotted area would be 40 per cent. of 
the gross area. 

5. - The next question relates 
the development cost. The Additionat 
District Judge rejected the arr of 
the Architect, Om Parkash Goel (A. W. 
2) who had estimated the cost of deve- 
lopment to be Rs. 6/- per square yard 
on the ground that this witness had. not 
taken into consideration the cost of 
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survey, levelling and demarcation ac- 
cording to the lay out plan and the 
supervision charges for developing the 
colony and added Rs. 2/- per square yard 
towards the expenditure for levelling etc. 
and supervision and fixed the cost of 


‘development. to be Rs, 8/- per square 


yard. For this conclusion: he also relied 


observa 

Acquisition Collector that the cost of 
development in 1961 was about Rs. 8/~ 
per square yard’on the plotted area. The 
rate of development cost fixed by the 
Additional District Judge ar not been 
disputed by the appellants and no argu- 
ment has been addressed on behalf of 
the respondents on this aspect of the 
case. We shall, therefore, take the cost 
of development in 1958 and 1961 to be 
Rs. 8/- per square yard. 

6. The next question is about the 
quantum of compensation. 
ples in this behalf have been 


_by the Privy Council in the case report- 
ed in AIR 1939 PC 98 in re: Vyricherla 


ee Gajapatiraju v. ee g 
sion cer, Vizagapatam, where it 
been observed:— 

‘The compensation must be deter- 
mined by reference to the price which 
a willing vendor might reasonably ex- 
eg to obtain from a willing purchaser, 

disinclination of the vendor to part 
with his land and the urgent necessity 
of the purchaser to buy must alike be 
disregarded. Neither must be consider- 
ed as acting under compulsion. This is 
implied in the common saying that the 
value of the land is not to be estimated . 
at its value to the . But this 
does not mean that the fact that some 


regarded. The wish of a particular pur- 
chaser, though not his compulsion, may 
always be taken into consideration for 
what it is worth To say that it is the 
value of the land to the vendor. that has 
to be estimated is however not in strict- 
ness accurate. The land, for instance, 
may have for the vendor a sentimental 
value far in excess of its ‘market value’. l 
But the compensation must not be in- 
by reason of any such considera~ 
Pee ee ee 
Meroe willing to sell at ‘the market 
ce 


Tn AIR 1967 SC 465 In re: Raghubans 
Narain Singh v. The Uttar Pradesh Goy- 


ernment, it has been observed:— 


“Market value on the basis of which 
Compensation is payable under Sec. 23 
a the price that a willing 

would pay to a wi seller 
fr a OOTY having due regard to its 
existing condition, with all its existing 
advantages, and its potential e a 
when laid out in its most advantageous 


1 
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sop ea excluding any advantages due 
the carrying out of the scheme for the 

ee for which the property is com- 

Moian acquired.” 

. The existing condition of the lands which 

- are subject-matter: of these. appeals at 


- the time of the notification under Sec- 


tion 4 of the Land Acquisition Act was 
that, it was a barren piece of -land but 
had. potential possibilities when laid out 
in the most advantageous manner as a 
` residential : colony. It was well situated 
having a frontage on Palmbari Road a 
short distance away from: the 


main 
Grand Trunk Road. Adjacent to it was ` 


the residential | colony known as 

‘Partap. Bagh which had: been fully 
developed five -years earlier in 1956 and 
in which. numerous residential houses 
and buildings had been constructed. The 
location of the lands which are the sub- 
ject-matter of these appeals was slightly 
inferior to Rana Partap Bagh colony for 
. the reason that the latter abutted on the 
main Grand Trunk 


main Grand Trunk Road abutted on the 


Paimbari Road. There is also no doubt- 


that the prices in the area were rising 
from a onwards. 


In fixing the price of plotted: 


Te 
land at Rs. 30/- per square yard. in 
December; 1958, the Additional Diet 
Judge rejected ‘the . dence ed 


by two agreements of sale dated Novem- - 


ber 13, 1958 (Exhibit A.42) and Decem-~ 
= 13. 1958 (Exhibit A.43) which were 
in respect of two: plots of land “in 
. Sangham Park itself. The first agree- 
ment was at the rate of Rs. 37/- per 
square yard and the second at the ‘ta 
of Rs. 42/- per square yard. These two 
agreements were rejected on the ground 
that the subsequent agreement to sell 
dated December 5, 1958 in 
Smt. Kailash Kumari aforesaid 
the rate of Rs. 32.50 per square yard. 
In our opinion the ea Additional 


A.42 and A.43).. In every colony there 
are plots on the frontage, in the middle 
and at the back and the prices of such 
plots must necessarily vary in accord- 
ance with thelr location. In such cases 

the proper yard-stick should be to “take 
the prices fetched by plots in different 


_arrive at the 
average price. The evidence furnished 
showed that the prices 
ony between June 
and December, 1958, ai from Rs. 25/- 
32/- to Rs. 37/- to Rs. 42/- per 
yard a different plots of land. 
According .to these figures. the average 
market price of Slots e June and 

er, 1958, would be Rs. -. per 


Road while the 
former being a little away from the: 


ALE . 
square yard. Deducting Rs, 8/-- per - 
square yard for development cost and 
taking Into consideration the fact that 
the plotted area is only 40 per cent of 
the gross area, the price s the, gross . 
area would work out to . 10.50 -per 
square yard or Rs. 10, i per bigha 
Rs, 9/- -per square yard or Rs, | 


against 
an ,000/- per bigha as found by the Addi- 


nal District J Judge. 


8. Then the appellants furnished _ 
evidence of the market price of ‘lands in 
the’ neighbourhood between March 26, ` 
1959 and February 22. 1960. “These lands 
are in field No. 804/24-26 measuring 5 
bighas 10.5 biswas»? which’ was sold 
Exhibit A.34 at the rate of Rs. 13,750/- `. 
per, bigha on March 26, 1959; lands in 
field ‘No. 806/24-26 measuring 5 bighas 
3 biswas sold on August 11. 1959 at the 


-rate of Rs. 18,000/~ per bigha me sale 


deed Exhibit ‘A.1 and lands in field 
No. 29. measuring 1310 square yards sold 


‘for Rs. 18,000/- per bigha on ‘February 


22, 1960 ‘by sale deed Exhibit A.53. Thess 
lands: are adjacent to the lands of the 


- proposed Sangham Park colony and abut 


on Palmbari Road but are nearer to the 
main Grand Trunk Road. The areas of 
these lands are much smaller than the 
areas - of the lands of the proposed 
Sangham Park colony. They are of 
slightly better. situation but, even as ob« 
served by the Additional District J udge, 

are of much help for determining the ' 
extent of rise in land prices in this loca- 


‘lity during 1959-60. Considering the 


trend -of 


ae deed Exhibit A.55 relating to the 
sale of plot No. D5 dated October .25, 
1958 at the rate of Lig 35/- per square 
yard and the. resale of this very plot on 
March 23, 1959. vide sale deed Exhibit 


AA4 at the rate of- Rs. 70/- per square 


yard. Then there is the sale deed Ez- 
hibit A.54 relating to the sale of plof 


No. D5/1 on March 28, 1959 at the rate 
of Rs. 50/- per square yard and the 
resale of this very plot on February 9. 
1960. vide sale ded axhibit A.45 at the 
rate of Rs. 80/- per square yard. The 
steep rise in the prices of plots indicated 
by these documents in Rana Partap Bagh 


‘colony is relied upon by the appellants 


for the contention that a similar rise may 
be A a for the appellants’ acquired 

This contention was rejected by 
the “Additional District Judge on the 
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ground that “the prices in a colony rise 
in rapid strides after its full develop- 
ment and the construction of good many 
houses therein”. As stdted earlier the 
Rana Partap Bagh colony had been fully 
developed by 1956 and it is in evidence 
that all the plots therein had been sold 


by that ‘year. oe ee 
Park. 


land of the -proposed Sangham | 

colony where no development had taken 
place reason of the acquisition notices 
and on the other are the lands in Rana 
Partap Bagh colony where development 
had taken place a long time back and 
houses had. been constructed. According 
to the ‘Supreme Court decision referred 
to earlier the existing condition of the 
land has to be taken into consideration 
along with its potential possibilities when 
laid out in its. most advantageous manner 
in fixing the market value which a wil- 
ling purchaser would pay to a willing 
seller. There is no doubt that a willing 
purchaser pay a higher price for 
land in a colony : which has not only 
been fully developed but where houses 
have been constructed at the time of his 
purchase than for land which ‘is still 
undeveloped and which has only a 
potentiality of development into a resi- 
dential area. though these sales 


the percentage of rise in 


{Bagh colony cannot apply to the pro~ 
ham 


Park colony where no 


there had been no change in 
since 1958. In our opinion, it will be 
reasonable to assess the rise in prices of 
undeveloped land between February, 1960 
and June, 1961 on the same basis as the 
rise in prices of undeveloped land be- 
tween June to December 1958 and 
February, 1960 which has been assessed 
by us earller at Rs. 2,500/- per bigha. 
On this basis the rise in prices between 
February, 1960 and June, 1961, would 
also be at the rate of Rs.- 2.500/- per 
bigha -and, therefore, the market price 
of undeveloped land in aun 1961 would 
be Rs. 15,500/- per bigha 


10. 
upon agreements to sell entered into by 
them between June 26, 1961 and July 5, 
1961 which are Exhibits A.b6 to A.65 af 


rates between Rs, 86/- and 
Rs. 103/- per square yard. The Addi- 
tional District Judge rejected these 


agreements on the ground that the ap- 
pellants must have come to know of the 
denotification and renotification. of their 
lands by the notifications dated June 21, 
1961 which were published in Delhi 
Gazette on July 6, 1961 and that the ap- 

ufactured evidence 


pellants contend that this. conclusion of 
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- tion of 


The appellants ganas relied 
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the Additional District Judge was un- 
justified in view. of the fact that these 
agreements had been accepted by the 
respondents as genuine and exhibited 
into evidence and there was no evidence 
on the record to justify the conclusion 


. that. they. had been manufactured. If 


the ‘appellants -did not know of the 
denotification of their lands on June 21, 
1961, there was no reason for them to 
have offered plots for sale in their 
colony between June 26, 1961 and July 
5, 1961. - It would be difficult to conclude 
that during the pendency of the 1958 
notification, these .agreements should be 
described as agreements between a- wil- 
ling seller and a willing purchaser. These 
agreements contain recitals to the effect 
that the appellants and the intending 
purchasers had learnt that the 1958 noti- 
fication was to be cancelled. These 
agreements were entered into in anticipa- 
such denotification. The full 
price of the plots agreed to be sold by 
these agreements was not paid to ap- 
pellants and only earnest amounts of 
Rs, 500/- were paid. They contain 
clauses for et of damages by the 
appellants in case there is no denotifica~ 
tion or in case the authorities withheld 
permission for. development even after 
a In B ces We 
cannot rely upon ese agreements as 
indicating willing purchases. In view of 
the proximity of these agreements to the 
date of denotification and renotification, 
we cannot hold that the conclusion of 
the Additional District Judge is unjusti- 
fied. For these reasons we are not pre- 
pared to accept these agreements as 
relevant for determining the 
market price on the date of the notifica. 
tion of 1961. 


11. For the reasons stated earlier, 
we are of the opinion that the market 
price of the land on July 5, 1961 would 
be Rs. 15,500/- per higha. On this. basis 
the appellants will be entitled to an ad~ 
ditional amount of Rs. 3,500/- per bigha 
over and above the amount of Rupees 
12,000/- per bigha fixed by the Addi- 
tional District Judge. The appellants 
will ‘further be entitled to 15 per cent. 
solatium on this additional amount and 
interest at the rate of 6 per cent. per 
annum from the date the Collector en= 


tered into possession payment is 
made. . 

12 It may ee be oe para 
that Shankar Dass Seth (appellant in 


R. F.-A. No. 78 of i967) died during the 
pendency of this appeal and his 
representatives, namely, 
Prahlad Dass and Puran Chand were 


the 
dated. September 25, 1967 in C. M, No. 


3766 of 1967. 


` 
~ 


262 Delhi (Prs. 13-17)-[Pr. 1] Md. Idris v. Mehar Ilahi (Khanna J.) 


13. In accordance with our find- 
fng the appellants in R. F. A. No. 78 of 
1967 will be entitled to an enhancement 
of Rs. ie 23.725/- over the amount award- 

to them by the Additional District 
Judge “in respect of 35 bighas and 7 
biswas of land which belonged to them. 
On this amount they will further be en- 
titled to Rs. 18,588.75 as solatium at 15 
per cent. of the aforesaid enhanced 
amount. ‘The appellants will also be en- 
titled to interest at 6 per cent. per annum 
on the enhanced amount from the date 
when the Collector entered into posses- 
sion of the land till pee 

14. The appellant in R. F. A. 
No. 77 of 1967 will be entitled to an en- 
hancement of Rs. 54,600/- over the 
amount awarded to him by the Addi- 
tional District Judge in respect of 15 
bighas 12 biswas of land which belonged 

to him. On this amount he will further 

be entitled to Rs. .8,190/- as solatium at 
15 per cent. of the aforesaid enhanced 
amount. The ap t will also be en- 
a ee ea 
on the enhanced amount from the date 
when the Collector entered into posses- 
sion of the land till payment. : 

15. The appellants will also be 
entitled to costs proportionate to Rupees 
11,23, Eda i Rs. 54,600/-. 

. F. A. No. 78 of 1967. 


11967, the appellant will be entitled to an 
enhancement of Rs. 1,23,725/- over the 
amount awarded to them by the Addi- 
tional District Judge in respect of .35 
bighas and 7 biswas of land which be- 
longed to them. On this amount they 
will further be entitled to Rs. 18,558.75 
as solatium at 15 per cent. of th 
said enhanc amount. 
will also be entitled to interest at 6 per 
cent. per annum:on the enhanced amount 
from the date when the Collector enter- 
ed into possession of the land fill pay- 


ment. i . 
17. - The appellants will also be 


entitled to costs proportionate to Rupees 


4,23,725/ "a 
Order accordingly. 
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Respon l 
Second Appeal No. 54 of 1970. D/- 
17-3-1971 from rmn and decree of- 


pen Jain Addl. Dist. J., Delhi, D/- 16-3~ 

(A) Civil P. C. (1908), S. 47 — Main- 
tainability of suit — Where a decree for 
eviction of a statutory tenant has been 


» fresh suit for the dispossession of 
EO/FO/C608/71/SNV 


The appellants 


A.LR. 


the. legal representatives of the tenant on 
his death is not maintainable — (Case 
law discussed). (Para 11) 
The question of dispossession of the 
Tegal edhe A is a question relat- 
ing to the discharge or satisfaction of the 
earlier decree for eviction against the | 
tenant and has to be determined by the 
Court executing the decree. (Para 11} 
(B) Civil P. C. (1908), S. 47 — Suit 
as application for execution — A suit for 
eviction of legal representatives of .a ten- 
ant against whom a decree for eviction 
had been passed by the controller under 
the Delhi Rent Control Act’ cannot be 
treated as an application for execution of 
the decree against” the tenant. (Para 12) 


Cases Referred: Chronological’ Paras. 
(1971) Ex. Second Appeal No. 107-D 


of 1966, D/- 16-3-1971 (Delhi), 
Firm Ram Chand Siri Rem v, 


Mangal 
{1970) ATR 1970 Pun] & Har 509 
(V 57) = ILR (1971) 1 Punj 485, 
Mal Singh ear Singh v, Mohinder 


Singh Mehar 
{1968)-ATR 1968 SC 471 wv 55)= 
1968-2 SCR 20, Calcutta Credit 
oan Ltd. v, 
Homes (Private) Ltd. - H 
{1968) AIR 1968 Punj & i 302 


ZO 


(V 55) = 70 Pun LR 87, Gauri 
a Sat v. Smt. 
(1966) 68 Pun LR’ 69, Shama 
Charan v. Ved Paul 


Ved 
(1963) 66 Pun LR 606 = ILR 
(is 63) 2 Punj 245, Daulat Ram 


t. Bhagwan H0 
(1956) AIR 1956 SC 87 (V 43)= | 
ee SCR 938, Merla Ramanna 
Nallaparaju ra 
(1941) AIR 1941 Pat 70 28) = 
= Pat LT 947, Lachmi Narayan l 
Muhammed Mehdi . #0 
(1935). -AIR 1925 PC 34 12) 


Ind App 79, Sasi S 
ar Ray Lalit Mohan Maitra - £0 
(1921) AIR 1991 All 369 (V 8)= 
ILR 43 All 170, Ramanand v 


Jai Ram 
(1921) AIR Te Lah 394 (V 8)= 
71 Pun LR 1922, Harchand Singh 
v. Narain Singh ILO 
(1916) AIR 1916 All 163 (V 2a 
ILR 38 All 509, Dhanraj S 
y. Pa a Kuar tO 
M. Ahmed, for Appellants; Mohd, 
Mian, for Respondent. 

P. N. KHANNA, J=:— This second 
important question 
scope of Section 47 of the 
Code of Civil Procedure. When it came 
up for hearing before one of us (S. N 
Shankar, J.) it was urged on the autho- 
rity of Calcutta Credit Corporation Ltd. 
v. Happy Homes (Private) Lid, AIR 


£0 


1971 


1968 SC 471, Shama Charan v. Ved Paul, 
(1966) 68 Pun LR 69, Gauri Shankar v. 
Smt. Shakuntala Devi, AIR 1968 Punj 
& Har 302, that Mohd. Usman, the ten- 
ant, having died after suffering termina- 
tion of tenancy by a notice to quit and 
then by an eviction decree against him, 
he left no estate or interest in the pro- 
perty, which could pass onto his sons 
and daughters, the present appellants. 
As such, they, as his legal representa-~ 
tives, could not plead. Section 47 of the 


Code of Civil Procedure and Section 19` 


of the Slum Areas (Improvement and 
Clearance) Act, 1956, as amended by Act 
43 of 1964, herein called ‘the Act’, as 
bars to the suit against them for pos- 
session filed by the respondent-owner, 
involving their eviction. As these im- 
portant ‘questions of law were being 
raised too often,. the appeal was referred 
to a larger Bench; and that is how it 
has been placed before us. 

2. The respondent is the owner 
of house No. XIV/768, . situated in Gali 
Munshi Abdul Rahimwali, Qassabpura, 
Sadar Bazar, Delhi, and is in possession 
of its first floor. The ground floor was 


let out by him to one Mohd, Usman, now . 


deceased, on a monthly rent of Rs. 22/-: 
After serving a notice terminating the 
tenancy, the respondent filed an applica- 
tion under the Delhi Rent Control Act, 
1958, for the eviction of Mohd. Usman 
from the said premises. An eviction 
order was passed on November 10, 1961 
against Mohd. Usman. His appeal was 
dismissed by the Rent Control Tribunal 
on June 8, 1962. The respondent then 
applied to the Competent Authority 
under the Slum Areas Act for permis- 
sion to eject him from the said premises. 
This was declined and so was his appeal 
to the Chief Commissioner. On August 
30, 1966 Mohd, Usman died leaving 
behind two sons and a widow Mst. Rabia. 
On September 8, 1967 the respondent 
filed a suit against the said heirs of 
Mohd. Usman, tenant out of which the 
present appeal has arisen, for a decree 
of their ejectment from the said house, 
on the ground that Mohd. Usman con~ 
tinued to live in the premises in ques- 
tion under the protection of law as a 
statutory tenant, which was his personal 
right, and which after his déath could 
not pass on to his heirs; who were said 
to be his legal representatives. 


After his death, it was stated that 
his heirs had no right to remain in oc- 
cupation of the premises or to intermed- 
dle therewith, even as his legal repre- 
sentatives, and were not entitled to any 
protection. Their occupation was ‘chara~ 
eterised as unlawful. During the pen- 
dency of the suit, Mst. Rabia also died 
and her two daughters Mst.. Khadija 
Begum and Mst. Hajra Begum, who were 
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not in occupation of any part of the 
premises, were brought on record as 
legal representatives,. besides her two 
sons, Mohd, Idris and Mohd. Ayub who 
were already on record. The aforesaid 
legal representatives are-the appellants, 
who contested the suit. They admitted 
the factum of the tenancy as well as the 
aforesaid eviction decree passed by the 
Rent Control Tribunal and that they 
were the legal representatives of the 
deceased: but denied that they could be 
evicted. 

They pleaded, inter alia that under 
Code of Civil Pro- 
cedure, all questions relating to the ex- 
ecution, discharge and satisfaction of the 
decree between the parties or their legal 
representatives, have to be determined 
by the executing court and no separate 
suit lay. Section 19 of the Slum Areas 
Act was also specifically pleaded as a 
bar to the suit. They under the circum~ 
stances, prayed for the dismissal of the 
suit. Six issues were framed in the suit, 
out of which, the following alone need 
our attention in this appeal. 

“i. Whether the suit is barred under 
S. 47, Code of Civil Procedure? and 

2. Whether the suit is barred under 
the provisions of the Slum Areas Act?” 


The contentions of the defendants, 
the present appellants, were, however, 
repelled by the trial Court and a decree 
for possession of the suit premises was 
passed with costs in favour of the res- 
pondent against. the appellants. The 
learned Additional District Judge Delhi, 
concurred with the learned Trial couré 
and dismissed the appeal with casts. 

3. Both the above issues were 
argued before us; but in view of our 
answer in the affirmative to the ques~- 


’ tion in the first issue about the bar of 


Section 47 of the Code of Civil Pro- 
cedure, it would not be necessary to deal 
with the other issue about the bar under 
Section 19 of the Slum Areas Act af 
length in this judgment. 

4, According to the learned coun- 
sel for the respondent, the cause of ac~ 
tion in the earlier proceedings for evic- 
tion was different from the cause of ac- 
tion in the present suit and was based 
on the alleged contract of lease. Whereas 
the present suit is based on the plain-« 
tiffs title and seeks to eject the appel- 
lants as ‘trespassers’ (although: thaf 
word has not been used in the plaint). 
The earlier proceedings could not have 
been instituted without there being a 
lease. In the present case, there is no 
question of any lease between the par~ 
ties. The respondent-plaintiff has to 
succeed on his own title and in the ab- 
sence of any right, title or interest of 
the appellants, in the suit premises. The 


'  gession. It is, therefore, 
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cause of action.in the two. suits thus 
being entirely different, the present suit 
would not be barred, urged the learned 

counsel.: This argument, : refers to the 
absence of bar under Rule 2 of Order 2 

of the Code of Civil Procedure. The 
ale proceedings merged into an order 
of the Controller for recovery of. pos- 
not the bar 
created by Order 2, Rule 2 of the Code 
of Civil Procedure, but the bar created 
by Section 47, which is to be considered. 
The appellant’s learned counsel submit- 
ted that the appellants are the legal re- 
presentatives of the deceased tenant. An 


order or decree for recovery of posses- . 


sion having been: against the 
deceased, separate suit against his legal 
representatives was not legally maintain- 
able. The said order, he contended, was 
binding . on. the appellants. It is -not 
` necessary, under the - circumstances, to 


go into the question of ‘the cause of ac- - 


. tion’ in the two proceedings. . 


5.. In the earlier-‘proceedings,. ie 


order for the recovery of possession of 
the premises was: made on November 10, 
1961 by the ‘Controller under Section. 14 
of the Delhi Rent eerste Act 1958. 
Under Section 42 of the sai 
. gaid order was executable by the Con- 
troller as a decree of a Civil Court 


and 
for that purpose the Controller has “all” 


the powers of a civil court and is, there- 
.. fore, to be taken as the executing court 
for that purpose. As execution could 
not be taken out against the tenant 
without: the permission of the Competent 
Authority, under Section 19 of the Slum 
Areas Act, such permission was duly 
applied for, but ‘ refused on March 5, 
1964. The appeal against 

failed. 


< After Mohd. Usman, the tenant, 
died, the landlord filed his suit for pos- 

on on September 8, 1967, out of 
which the present. appeal has arisen. 
Section 47 of the Code of: Civil Pro- 
cedure reads thus. 

“47. (1) All questions arising a= 
tween the parties to the sult in iach 
the decree was passed, or their. repre- 
sentatives, and relating to th 
discharge or satisfaction of the decree, 
shall be determined by the Court execut- 
meg the” decree and not by a separate 


ES The court “may, subject to any 
objection as to limitation or jurisdiction, 
treat a pr ag under this section as 
a suit or a suit as a proceeding and may, 
if necessary; order payment of any adai- 
tional court-fees. 

(3) Where a question - arises as to 


whether any person is. or is not a re-- 


presentative of a party, such question 
shall, for the purposes of this section, be 
determined by the Court. 
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d Act, the’ 


bee plage 19- of the Slum 


Explanation—- For the 
this section, a plaintiff whose suit has 
dismissed, 

whom a suit has been 
purchaser at a sale in execution of, the 
decree are parties to the suit.” . 


-@. In the present suit, it. is stated 


‘in the plaint by the -respondent, that he 


is the owner of the premises, that an 
order for the eviction of Mohd. Usman, 
the tenant: was. passed“ under the Delhi 


Rent Control Act, 1958, which was main- 


tained in appeal; that Mohd. Usman. died 
on August 30, 1966 ‘leaving: the a 
lants as his legal representatives; 
the right to sue survived against the fist 
two appellants, who are in occupation 
of the. premises; that Mohd. Usman’s. 
tenancy Had’ been terminated, but he- 
enjoyed protection against eviction which. 
was:a personal right not -heritable and 
which terminated on his death; and that 

the appellants - who. are stated to be his. 


- legal representatives. are not entitled to 


any protection and are liable to restore 
possession, which they have failed to do. 


‘The cause’ of-action was said to. have 


y on the expiry of notice to 


arisen, 
quit, dated 4-4-1960, served on Mohd, 


Usman, and then on 10-11-1961, on -the 
passing of the- order of his eviction by 
the Controller’.and on 8-6-1962 on the 
dismissal of his. appeal and lastly on 
30-8-1966 on his death and.on the ap- 
pellants “holding “over and: hot . ‘restoring 
possession.” -It was under these cir- 
cumstances that the present suit for 
‘ejectment’ of the appellants was filed. 
7. Apart from the questions of 
title, therefore, the tra “questions 
arise in this suit: Whether the appel- 
lants, as the legal representatives or re- 
presentatives of the deceased- bari 
have derived any rights or interest in 
the property from the deceased as claim- 
ed by them; whether gee Marks Hable to 
be dispossessed ‘as ving derived 
any such rights or. interest and. whether 
they are entitled to:any protection under 
Areas Act, as 
by them. These questions have 
to be considered in the background of 
the order -for recovery of -possession 
passed against Mohd. Usman, deceased, 
in the earlier proceedings, which is ex- 
ecutable against the appellants, not only 
by virtue of the provisions of Section 25 
the Delhi Rent Control Act, 1958, but 
alo under Section 50 of the Code of 
Civil Procedure. 
Section 25 of the Delbi Rent 
Control Act, 1958, reads as follows:— 
cae Vacant Possession to landlord— 


for any reason whatsoever eet any 
order is made by the Controller inder 


i971 


this Act for the recovery of possession - 


of such premises, the order shail, sub- 
fect to the provisions of Section 18, be 
binding on all persons who may be in 
occupation of the premises and posses- 
sion’ thereof shall be given to the land~ 
ford by evicting all such persons there- 


Provided ‘that nothing in this section _ 


shall apply to any person who has an 


cedure reads as follows:—. 

"50, (1) Where a judgment-debtor 
dies before the decree has been fully 
satisfied the holder of the decree may 
apply to the court which passed it to 
execute the same against the -legal re- 
presentatives of the deceased. . 

(2) Where the decree is executed 
against such legal representative, -he 
shall be Hable only to the extent of the 
property of the deceased which: has come 
to his hand and has not been ‘duly dis~ 
posed of; and for ‘the purpose of ascer~ 
taining such Hability, the Court execut- 
ing the decree may, of its own motion 
or on the application of the decree~ 
holder compel such legal representative 
X produce such accounts as it thinks 

iy ; 


9. The said order of eviction 
against Mohd, Usman, is binding on the 
appellants, who are in occupation of the 
premises and have to be evicted there- 

. The said order, therefore, is ex- 
ecutable against them, as is contended 
by the appellants’ learned ‘counsel. In 
the execution proceedings the questions 
that will arise, will be: 
appellants, as the representatives of the 
deceased tenant have derived from him 
any right or interest in the property in 
dispute and- whether they are liable to 
be dispossessed or whether they have 
‘any independent right; and whether Sec- 
tion 19 of the Slum Areas Act operates 


‘as a bar to the execution. The questions 


that will arise in the two proceedings, 
therefore, are identical and relate to the 
execution, e or satisfaction of the 
decree in the earlier p for re- 
covery. of possession, and have to be 


determined under Section 47 of the Code. 


of Civil Procedure, by the executing 
Court, which is that of the Controller in 


e possession of the 
premises cannot be claimed by means 
of a separate independent ‘suit. - 

10. In Ramanand v. Jai Ram, 
AIR 1921 All 369, the plaintiffs brought 
a suit against the defendants to pre-empt 
the property in dispute. A compromise 
decree was passed, according to which, 
the plaintiffs were to obtain possession 
of the property on payment of certain 
amount, which was duly paid; but the 
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plaintiff did not obtain possession. After 
the period of limitation for an applica- 
tion for execution had expired, the 

plaintiffs instituted a second suit for re- ~ 
covery of possession of the gente The 


: “Stripped of. all unnecessary 
details, the relief claimed by the plain- 
tiffs, in substance, amounts to asking for 
the fruits of the decree which they are 
unable to execute owing to lapse of time. 
The suit in effect does raise a question 
‘relating to execution, discharge or satis- 
faction’ of the former decree and can- 
not be determined by a separate suit. 
The plaintiffs claim in reality is that 
they obtained a decree for possession of 
this property, the defendants have not 
given. them possession in spite of the said 
decree,. and therefore, the Court should 
compel the defendants to carry out their 
obligation under that decree. In our 
opinion such a suit falls clearly within 
the purview of Section 47, and if it did 
not, we fail to see what other form of 
suit would.”  -. 


- The Bench referred to the following 
observation in Dhanraj Singh v. Lakh- 
rani Kuar, (1916) ILR 38 All 509=(AIR 


1916 All 163): . “this dictum, if correct, 


would mean that suit after suit could 
be brought upon barred decrees. If this 
is correct law, it is a very alarming 
situation.” In Daulat Ram v. Smt. Bhag- 
wanti, (1963) 65 Pun LR 606, it was held 
that an order of eviction passed against 
a tenant could be executed after his 
death, and his widow and sons in oc- 
cupation of the building could be evicted 
in execution of the same. It was fur- 
ther held that the concept of ‘representa- 
tive’ in Section 47 of the Code of Civil 
Procedure, was not to be equated with 
that of a ‘legal representative’. The ex- 

ession used in Section 47 was held to 

ve a wider connotation and content 
than the term ‘legal representative’. A 
person who claims or- steps in the shoes 
of another or intermeddles with the 
property of another was his representa- 
tive. An order of ejectment against a 
tenant - could, therefore, be enforced 
be enforced 


in possession of the 


. ain 
building after his death. They’were held 


to be his representatives within the 
meaning of Section 47 of the Code. They 
could not be deemed to be statutory 


“tenants within the concept of the terms 


as defined in East Punjab Urban Rent 
Restriction Act. The right of the statu- 
tory tenant was held to be 
which could not be transmitte 

heirs after his death. In Mal Singh Bika 
Singh v. Mohinder Singh Mehar Singh, 
AIR 1970 Punj & Har 509, it was held 


_ session. 
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that if the nature of a decree requires 
that it should. be executed, a decree- 
holder cannot after allowing the period 
of limitation to lapse without issuing 
process of execution, seek by a fresh 
suit on the decree to obtain ihat which 
he should have sought for by raga 
tion, (Also see Harchand Singh . 
Narain Singh, AIR 1921 Lah 394, Sasi 
Sekhresh 


war Ray v. Lalit Mohan Maitra, i 


AIR 1925 PC 34 and Lachmi Narayan v. 
Muhammed Mehdi, AIR 1941 Pat 70). 
11. . It is therefore, manifest, thaf 
on the death of a statutory : tenant, 
against whom an order for .recovery -of 
possession of the tenanted premises was 
passed, his widow, children and legal re~ 
presentative do not acquire any indepen- 
dent right or interest to continue in pos- 
e said order does not become 
inexecutable against the legal represen- 


tatives; and: they, not having inherited | 


any ts in the premises in dispute 
from the- deceased, do not become in- 
dependent’. trespassers, who can be dis- 
possessed only by a separate and ‘fresh 
suit for possession. They, on the other 
hand, remain bound by the said order 
for possession in favour of the Tanh 
and are liable to be dispossessed in ex 
ecution thereof. The -question of their 
dispossession is a question relating to the 
execution, discharge or satisfaction of the 
earlier decree or order for recovery of 
possession, and, ~ therefore, has to be 
determined under Section 47 of the Code 
of Civil . Procedure, by the court ex- 
ecuting the same and not by a separate 
suit. The view of the Court below that 
the order for recovery of possession pas- 
sed against the tenant, Modh. Usman, 
now deceased, has lapsed or abated with 
his death, has neither any basis nor 
justification and cannot be maintained. 
12. It was then contended by the 
respondent’s learned counsel, that if the 
present suit be considered to be barred 


by the provisions of Section 47 of the - 


Code of Civil Procedure, the suit should 
be treated as ati?+ execution application 
and proceedings therein as proceedings 
in execution. But as was said by the 
Supreme Court in Merla Ramanna v 

Nallaparaju, AIR 1956 SC 87 at p. of, 
this can be done provided that on the 
date when the plaint in the present case 
was presented the application for the 
relief in execution was not barred by 
` limitation and provided further that the 
court in which it was filed was compe- 
tent to execute 
the bar of limitation may be no hurdle 
in the present case, as the time during 
which the respondent has been prosecut- 
ing with due diligence, the other pro- 
ceedings, may have to be excluded. Buf 
without going into that question the 
court in which the present suit was filed 
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_ further issue 


the decree. Although ` 


A. LB 


was not competent to execute the order 
for recovery of possession, which, under 
the provision of the Delhi Rent Control 
Act, 1958 could be executed by the Con- 
troller only. The Civil Courts have no 
furisdiction to execute the said order, 
In view of this, the present suit cannot 
be treated as proceedings in execution. { 

13. For the aforesaid reason, we 
are of the view that the order Hs re~ 
covery of possession passed by the Con- 
troller against Mohd. Usman is executf« . 
able against his legal representatives the 
present appellants. Even Section 19 of 
the Slum oe Act, as was held by one 
of us (P. N Khanna, J.) in Joint Hindu 
Family Firm Ram Chand Siri Ram v 
Mangal, ESA me of 1966: D/-- 16-3. 
1971 (Delhi) would be no bar: to such 
execution of the eviction order against 
the opp ani legal - representative of 
Mohd. Usman.: But it is not necessary. 
to deal in detail with the alleged bar. 
under the said Section: 19, -as this appeal 
stands disposed of in: wiew of the opinion 
we have. expressed “above on the scope 
of Section 47 of the Code of Civil Pro~ 
cedure, as a result of which the -presenf 
suit is not maintainable. 


14... In -the result, this appeal 
succeeds. The impugned judgment and 
that of the trial Court are set aside and 
the respondent’s suit is dismissed. In 
the circumstances of this case, however, 
there Shan be no order as to costs. 


Appeal allowed, 
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RAJINDAR SACHAR, J. 
__ M/s. British India General Insurance 
Co., New Delhi, Petitioner v. M/s. United. 
India General Finance (P) Ltd. and 
others, Respondents. , 

Civil Revn. No. 73-D of 1966, Dj» 
0-2-1971 from order of M. L. Jain. Addl. 
Dist. J. Delhi, D/- 10-2-1971. 

Arbitration Act (1940), S. 20. 
Where existence of insurable interest in 
the insurer is disputed,. the trial court 
has to decide it before examining the 
about financier’s right to 
apply under S. 20. AIR 1951 Punj 114, 
Followed. . (Para 3) 
Cases Referred:. Chronological Paras 
(1951) AIR 1951 Punj 114 (V 38), 

Des Raj Pahwa v. The Concord 
of India Insurance Co. Ltd., 
Calcutta ` 8 

Mohinder Narain Andley, for Pett. 
toner; Mrs. S. S: Nijhawan, for Res- 
pondents. i be ` 

ORDER:— A policy of insurance 
was taken by Chela Ram, responden 


EO/FO/C595/71/TVN 


1971 


INo, 2 with the British India General In- 
surance Company, petitioner, in the pre- 
sent revision petition. It is a common 
case that this policy was issued on 16-5- 
1960 in the name of Chela Ram and was 
valid for one year upto 31-5-1961 and 
was renewed for a further period of one 
year from 1-6-1961 to 31-5-1962. Res- 
pondent No. 1, M/s. United India Gene- 
ral Finance (P) Ltd. is the financier of 
the truck which was insured with the 
insurance company. Respondent No. i 
moved an application under Section 20 
of the Arbitration Act pleading that the 
insurance company was refusing to pay 
on account of the accident and, there- 
fore, sought to invoke Cl 10 of the 
policy for having the matter referred to 
the arbitrator. 

The petitioner controverted the 
allegations. It was maintained by the 
petitioner that Chela Ram had no in- 
surable interest at the time of the ac- 
cident nor at the date of the entering 
into agreement of insurance and that the 
contract of insurance was entered into 
by misrepresentation and fraud. It was 
pleaded that the truck had been trans- 
ferred to the ownership of Kanahiya 


Lal, respondent No. 3, and the insurance . 


company was not liable as the insurance 
policy was no longer subsisting. It was 
also pleaded that an application at the 
instance of the  finance-company res- 
pondent No. 1 did not lie. On the 
pleadings of the parties, following issues 
were framed:— - 

“1. Whether the petitioner was bene- 
ficiary and as such has no locus standi 
to file the petition? 

2. Whether Chela Ram has no in- 
surable interest at the time the insurance 
policy was effected? 

3. Whether the policy is not bind- 
ing for the reasons given in the reply? 

4, Relief.” 

2. The trial court by its judg- 
ment dated 5-6-1964 took the view that 
it was not necessary to decide issues 
Nos. 2 and 3 as the same would have to 
be decided by the arbitrator. On issue 
No. 1 the trial court took the view that 
‘there was an endorsement made on the 
policy by which respondent No. 1 was 
recognised as the owner, but that in 
spite of this endorsement the only right 
respondent No. 1 had was to realise the 
money and it did not give respondent 
No. 1 a right to invoke the arbitration 
clause and to file an application under 
Section 20 of the Arbitration Act. He, 
therefore, dismissed the application. 


An appeal was taken by respondenf 
No. 1. The lower appellate court by its 
Hudgment dated 24th December, 1966 
held that because of the endorsement on 
the main policy, respondent No. 1 had 
the right to institute petition under Sec- 
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tion 20 of the Arbitration Act, and by 
the endorsement it must be treated as a 
party to the agreement of insurance. It 
left issues 2 and 3 undecided in the same 
manner as the trial court had held. It 
consequently allowed the appeal and re- 
manded the case back to the trial court 
It is against -this judgment that the pre~ 
sent revision petition has been filed. 

3. Mr. Andley, the learned coun- 
sel for the petitioner submits that the 
mere fact that there is an endorsement 
on the policy, does not mean that res- 
pondent No. 1 is a party to the contract 
of insurance and therefore, entitled to 
maintain this application for arbitration, 
According to the learned counsel the 
endorsement gives only the right to res- 
pondent No. 1 to claim the money about 
which the claim may arise out of this 
policy of insurance, but it does not make 
the finance-company party to the case, 
Mrs. Nijhawan learned counsel for the 
respondent however stated that by the 
endorsement which was specifically sent 
to the insurance company it was agreed 
that the finance-company would have the 
right to the insurance policy and as res- 
pondent No. 1 is in the position of a 
beneficiary, it is entitled to maintain 
this application under Section 20 of the 
Arbitration Act. It was maintained by 
the learned counsel for the respondent 
that the money for the insurance was 
also paid by the finance-company and 
that Chela Ram should be deemed to 
be only in the position of a trustee and 
that any claim of money should be to 
the benefit of the finance-company and - 
therefore, it cannot be held that the 
finance-company is not entitled to in- 
voke the arbitration clause. 

Mr. Andley also contended that the 
trial court as well as the lower appellate 
court were wrong in not deciding issues 
2 and 3. It was the pleading of the in- 
surance-company that Chela Ram had 
no insurable interest at the time the 
policy was taken out. The learned 
counsel contends that if it could be 
shown that the policy was taken out at 
the time when Chela Ram had no in- 
surable interest as the truck had been 
transferred to Kanahiya Lal there would 
be no subsisting policy and the question 
of invoking any arbitration clause in the 
policy would not arise. Mrs. Nijhawan 
contends that there is nothing to show 
that Chela Ram had transferred the 
ownership rights to Kanahiya Lal, res- 
pondent No. 3 and maintains that even 
if it is so, the policy would remain sub- 


g, 

The difficulty however is that the 
courts below have not given any finding 
on issues 2 and 3. If the contention of 
Mr. Andley is correct that Chela Ram 
had no insurable interest at the time 
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when the insurance policy was effected 
and if his contention in law is also cor- 
rect then it would follow that there 
would be no insurance policy and ob- 
viously the question of invoking. the 
arbitration clause in such a.policy would 
not arise, It may be that the insurance 
company may fail to prove that Chela 
Ram had no insurable interest or that 
in law even if Chela Ram had trans- 
ferred the ownership of the truck the 
insurance-company would still be liable. 
But that is a matter which obviously had 
to be decided by the courts below be- 
cause it was only if they had taken a 
decision on these two points that fur- 
ther question of the flnance-company 
being entitled to file an application under 
Section 20 of the Arbitration Act would 
arise. 


In ATR 1951 Punj 114, Falshaw, J. 
also took the view that this question of 
the transfer of ownership rights should 
be decided by the trial court before the 
subsequent question of the third 
maintaining an application under Sec- 
tion 20 of the Arbitration Act would 
arise. In my Maa therefore, the proper 
course would be to remit the case back 
to the trial court for deciding issues 2 
and 3 according to law and merit. In 
view of the fact that the case is being 


sent back it is not necessary for me to 


say anything about the correctness or 


otherwise about the rival contentions . 


raised by the parties on the point whe- 
ther it is open to the finance-company 
to put In an application under Sec. 20 
- of the Arbitration Act in view of the 
endorsement. 

The result is that the judg- 
ments of the courts below are set aside 
and the case is remanded back to tbe 
trial court for fresh decision in accord- 
ance with law and merits and keeping 
fn view the observations made above. 
Ié may be made clear that nothing said 
in my judgment should be construed as 
having accepted or rejected any of the 
contentions on merits. The petition is, 
therefore, allowed as indicated above. | 

Petition allowed; cases 
remanded, 
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PRAKASH NARAIN, J. 
Ram Naran, o v. Lakhmf 
Dass Kundra, 
Second Appeal K “337 o 1969, D/- 
29-1-1971, from order of L. Jain, 


Rent Control Tribunal Delhi, D/- 21-54 


1969. 
(A) Civil P. C. (1908), S. 100 —— Se- 
cond Appeal —- Where conclusion of the 


EO/FO/C264/71/RMP 


Rents — 
- Control Act (59 of 1958), S. 14 (1 


ALR O 


Court is based on completely ignoring 
evidence or the appreciation by it is 
resulting in a conclusion which could 
not þe arrived at, High Court will inter- 
fere in Second appeal — 
Houses and Rents — Delhi 
Act (59 of 1958), S 39). 
(B) Houses and o t 
0j "= 
Merely because some portion of house 
was let-out by the landlord which, pre- 
sumably, was not convenient or comfort- 
able enough for his requirements, it 
could not by itself -be construed to 
suggest either mala fides or want of bona 
fide on the part of the landlord in Sar 
ing the portion of his own property for 
his residence. 1969 Ren CR 391 (Debhi), 
Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1969) 1969 Ren CR 391 = 71 Pun 
LR (D) 175, Om Parkash Singal 
v. Roshan Lal Khanna 


R” L. Tandon, for Appellant S, L- 
Bhatia, for Respondent. - 

JUDGMENT:— This second appeal 
under Section 39 of the Delhi Rent Con-~ 
trol Act, 1958 is directed against an 
order of the Rent Control Tribunal, 
Delhi, which affirmed the order of the 
Rent Controller, Delhi, a peti- 
tion for ejectment brought by the ap- 
pellant against the respondent on 
ground that the appellant bona fide re~ 
quired the premises- under the tenancy 
of the respondent, of which he was the 
owner, as residence for himself and tha 
members of his family. 


2 . The premises in dispute were 

Tet out in the year 1959 on a rent of 
Rs. 38/- per month. These premises 
comprised of a room of the size of 
10-9” x 9’-9” and a store on the first 
floor in house b Municipal number 
5574 situated in New Chandrawal, Subzi 
Mandi, Delhi. It was not in dispute thaf 
the appellant-landlord was himself also 
living on the first floor of the same 
house and the accommodation with him 
Was one room, a store and kitchen on the 
first floor, a barsati on the second floor 


appellant’s family about which there he 
no salted ars comprises of senor meet oad 
grown up sons, two younger pesos 
a wife and his mother. On the gro 
that the accommodation available with 
him was not sufficient for himself and 
his family the appellant-landlord acai 
eviction of the respondent-tenant. The 
defence of the tenant was that the entire 
house including the ground floor were 
residential premises and the landlord 
had been letting out accommodation on 
the ground floor from time to time on 
enhanced rent. to various tenants which 


LO7E 


went fo show that his claim for evic- 
tion was not bona fide and that the evic- 
tion petition had been brought only to 
harass the tenant to pay higher rent. 


Be Both the Controller. and the 
Tribunal came to the conclusion that the 
ground floor of this building was resi- 
dential and the fact ae the ae 
letting out the groun oor even for 
commercial purposes showed that his 
claim for eviction was not bona fide. To 
this conclusion the Controller 
relied on the sanc- 
tioned plan of this building in which it 
was shown that the mount floor was to 
be a residential area and the admission 
of the appellant that he had been letting 
out different portions of the ground floor 
In favour of tenants for commercial pur- 

poses, even upto as late as February, 
1967. 
bunal held that they did not find any- 
thing in the resolution of the Municipal 
Coroa of Delhi, relied upon by the 
appellant, passed on 17-9-1957 which 
went to show that the ground floor of 
this building had been converted into 
commercial premises and had ceased to 
be residential in nature. The appellant- 
landlord has come up in appeal and has 
urged that the admitted letting out of 
the ground floor premises to various 
parties from time to time could have no 
relevance to judge the need of the. ap- 
pellant for adjoining p on ihe 
same floor on which he was living and 
both the Controller and the Tribunal 
have erred in law in coming to the 
contrary conclusions. 


' 4, Mr. R. L. Tandon, the learned 
counsel for the appellant, has urged that 
a substantial question of law arises for 
determination in. this case inasmuch as 
the Controller and the Tribunal have 
not only misconstrued the documents 
placed on record but bave even omitted 
to read those documents in their entirety 
and have dismissed the eviction peti- 
tion contrary to settled law. In this 
connection he has invited my attention 
to the resolution of the. Municipal a 
poration of Delhi which, according to 


him, has not been read in full by both’ to 


the Controller and the Tribunal. There 
can be no manner of doubt that in the 
report preceding this resolution the 
words “rooms have been converted into 
shops’ have not been noticed by both 
the Controller and the Tribunal. Their 
conclusion, therefore, signifying that the 
payment of the penalty of Rs. 25/- to 

compound the prosecution for ae 
Ing the user of the ground floor from 
residential to commercial purpose does 
not change the nature of the ground floor 
from residential to commercial is un- 
tenable because both the Controller and 
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‘of the fact that 


Both. the Controller and the Tri- 
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the Tribunal appear to have lost sight 
this conversion took 
place as far back as in f 
aspect had been kept in view then the 
contention of the appellant-landlord thaf 
the various persons to whom he let ouf 
the shops’on the ground floor used it for 
commercial . purposes and may have alsd 
used the same, incidentally, for residen- 
tial purposes would assume some impor- 
tance. Normally in second appeals a re~ 
appreciation of evidence is not permis- 
sible but where the conclusion of the 
lower court is on completely 


-ignoring evidence or the appreciation by 


the lower court is culminating in a con- 
clusion which could not be geen at 
the High Court can interfere in second 
appeal. In this view of the matter the 
letting out from time to time of the 
premises on the ground floor cannot 
operate to the appellant’s prejudice im 
Judging his bona fides. 


5. The decision of this Court in 
Om Parkash Singal v. Roshan Lal 
Khanna, 1969 Ren CR 391 (Delhi), was 
brought. to the notice of the bunal, 
The rule laid down in 


ported decision were different from those 
in the present case. In Om Parkash’s 
case I. D. Dua, C. J. (as he then was] 


had noticed that in that case the Tri- 


bunal took into consideration the extent 
of the accommodation in the possession 
of the landlord and also took note of the 
fact that some portion on the first floor 
in occupation of some tenants had fallen 
vacant and had been let out about half 
a dozen times during two or 
years, the last letting out being about a 
year prior to the filing of the ejectmenf 
petition in that case. In those circums 
stances the learned Chief Justice had: 
observed that the chain of judicial pro- 
nouncements clearly went to show that 
the word “bona fide” as used in proviso 
(e) to sub-section (1) of S. 14 of ne Act 
means genuinely or in good faith and 
it conveys an idea of absence of intent 
to deceive. To quote: “As a broad 
workable cme the landlord must be leff 


ASSESS bis requirements in the back~ 
ground of his sition, circumstances, 
status In Hfe and social and other res- 


ponsibilities and other relevant factors. 
The order of the learned Tribunal below 
seems to suggest that unless the land- 
lord can satisfy the Controller or the 
Tribunal the absolute necessity for addi- 
tional accommodation, the 


stantial question of law. While con« 
sidering the question of ejectment on the 
ground of bona fide regulsement of the 
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landlord owner, it is eminently desirable 
to strike a proper and just balance be- 
tween the rights of the owner on the 
one hand and those of the tenant as pro- 
tected by the law on the. other. The 
owner is entitled to make himself com- 
fortable and is, normally speaking, the 
best judge of his own requirements. Un- 
a he can be considered to be abusing 

r misusing this right to acquire posses- 
Gn of his property in eviction proceed- 
ings, which means that he is seeking’ to 
get possession under the veil of bona 
fide requirement, but for sime other 
purpose his claim demands acceptance. 
“The learned Chief Justice had also 
observed in this case that merely because 
‘Isome portion of the house was let out 
by the landlord which, presumably, was 
not convenient or comfortable enough 
for his requirements, could not b 
be construed to suggest either fides 
dr want of bona fide on the part of the 
landlord in seeking the portion of his 
own property for his residence. In the 
light of this settled law I fail to ap- 
preciate how the Controller or the Tri- 
bunal could spell out mala fides or lack 
df bona fides on the part of the appel- 
Jant-landlord from the fact that he had 
from time to time let out portions of 
the ground floor of the property to 
persons for commercial use. 


6. Mr. S. L. Bhatia, the learned 


counsel for the respondent tenant, urged 
that the entire building was a residen- 
tial one and it was contrary to law or 
at least the bye-laws of the Municipal 
Corporation of Delhi for the landlord to 
use or let out the ground floor for corn- 
mercial purposes and so it must be as- 
sumed that in law the ground floor con- 
-tinued to be residential property. I do 
not see how the violation of law, if 
-there is one, can be pleaded by the ten- 
ant as against realities in existence 
Apart from 
noticed by me above, even the Munici- 
pal Corporation of Delhi had concurred 
in or at least compounded the change of 
the user of the ground floor as far back 
as in 1957. Further, as observed in Om 
Parkash’s case, which I have noticed 
above, the landlord must be regarded as 
the sole judge of his requirements and 
cannot be denied the right to choose 
any portion of his property the posses- 
sion of which he wants to recover and 
which will be convenient for his resi- 
dence, 
7. Mr. Bhatia also contended that 
the need of the landlord was not a new 
need which had come about in 1968, 
when the eviction petition was filed, but 
must be of some considerable standing 
inasmuch as his children were growing 
up all this time. In my view a land- 
lord cannot be precluded from claiming 


this, as has already been: 


A.LE. 
back possession of a portion of bis pro- 
perty merely because he has lived un 
comfortably in the past and has decided 
to now live more comfortably, leading 
to the institution of a petition for evic- 
tion by him on the ground of personal 
requirement. 

8. The patent illegality being 
obvious in this case, I interfere with the 
decisions of the Controller and the Tri- 
bunal and accepting this appeal set the 
same aside. The appellant will be en- 
titled to possession of the premises in 
the occupation of the respondent but the 
order for recovery of possession shall nof 
be executable against the respondent for 
a period of six months from the date of 
this order. In the circumstances of the 
case, I will also award costs of this court 
in favour of the appe 

Appeal allowed, 
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PRAKASH -NARAIN, J. 
Smt. Amar Kaur, Appellant v: 
Umrao Singh, Respondent. 
Second Appeal No. 251 of 1969, Dj- 


19-1-1971, from order of M. L Jain, 


i Control Tribunal, Delhi, D/- 25-4- 

Houses and Rents Pa Rent 
Control Act (59 of 1958), S. 20 (2) — 
Substantive right of repossession of pre- 
mises created in favour of tenant on the 
completion of the building under S. 20 
(2) cannot be taken away by compromise 
and by fixation of a reasonable period 
to complete the building work even if 
the compromise is the 


Court. 
Cases Referred: 


Jai Kis 
(1960) 62 Pun LR 403 = ILR oo 
2 Punj 259, Ram Nath v. M/s, . 

Ram Nath Chhitar Mal 4 


Janak Singh, for Appellant. 


JUDGMENT:— This second appeal 
is directed against the order of the Rent 
Control Tribunal, Delhi which affirmed 
an order of the Additional Rent Con- 
troller, Delhi, rejecting the contention of 
the ap t that without recording of 
evidence on ae admitted facts the ap~ 
plication of the respondent-tenant under 
Section 20 of the Delhi Rent Control 
Act, 1958 should be dismissed as barred 
by time under the provisions of Rule 4 
of the Delhi Rent Control Rules, 1959, 
and the case was posted for reco 
of evidence to find out the date of the 
completion of the building. The appel- 
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lant-landlady had contended that. the 
building had been completed in Febru- 
ary, 1967 whereas the tenant had con- 


tended that the building had been com- - 


pleted in the first week of September, 
1967. 


2. I have heard Mr. Janak Singh, 


Advocate on behalf of the appellant but 
unfortunately. I have not had the assis- 
tance of anyone appearing on behalf of 
the respondent, : 


3. The learned counsel for the 
appellant has urged that under the pro- 
visions of Rule 4 of the said Rules an 
application under S. 20, sub-section (3) 
of the Delhi Rent Control Act has to be 
made within six months from the date 
on which the cause of action for re-entry 
arises in favour of the tenant. It is 
urged that the application under Sec- 
tion 20, sub-section (3) having been filed 
on 25-9-1967 was barred by time inas- 
much as the cause of action for filing 


such an application arose in favour of 


the tenant on 4-2-1967. In this matter 
the eviction order had been passed in 
favour of the appellant landlady and 
against the respondent-tenant under the 
provisions of Cl. (g) of the proviso to 
sub-section (1) of S. 14 of the Delhi 
Rent Control Act. In the eviction order 
it was provided that the respondent- 
tenant should deliver possession of the 
premises in dispute to the appellant- 
landlady on or before 10-6-1965 and thaf 
after reconstructing premises, inasmuch 
as the tenant had elected for being plac- 
ed back in occupation of the reconstruct- 
ed. premises, the possession to the ten- 
ant should be handed back by 10-12- 
1965. This order was made by the courf 
after the parties had arrived at a com- 
promise. The respondent-tenant deli~ 
vered possession of the premises in his 
occupation by the fixed date but was not 
restored possession in terms of the order 
of eviction even upto 10-12-1965. The 
respondent-tenant thereupon moved an 
application under sub-section (3) of 
Section 20 of the Delhi Rent Con- 
trol Act for restoration of the pos- 
session. In these proceedings there was 
another compromise (as it is conceded 
the building had not been completed by 
then) that the landlady would complete 
the construction of the building within 
three months and restore possession of 
the same to the respondent-tenant on the 
expiry of this period of three months ir- 
respective of whatever the condition of 
the premises may be on the expiry of 
the three months. The Controller re- 
corded this compromise and passed an 
order in terms thereof on 4-11-1966. The 
appellant-landlady did not deliver pos- 
session on 4-2-1967 which led to the 
respondent-tenant moving an application 
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under sub-section (3) of S. 20 on 25-9- 
1967 on the ground that the appellant- 


landlady had not restored possession on 


the completion of the rebuilding of the 
premises in: dispute A preliminary ob- 
jection was raised by the appellant- 
landlady ‘that the application was time- 
barred but that plea was overruled and, 
as already noticed earlier, affirmed by 
the Rent Control Tribunal. Hence this 
appeal 


A, Mr. Janak Singh contends thaf 
the order dated 4-11-1966 fixed the rea- 
sonable time within which the building 
was to be completed and possession 
handed over and so the tenant got his 
cause of action on 4-2-1967 to move the 
application under sub-section (3) of Sec- 
tion 20. Admittedly, the application was 
moved after six months and so, he con- 
tends, the ‘application must be dismissed 
as time barred. He has relied on a deci- 
sion of the Punjab High Court in Ram ` 
Nath v. M/s. Ram Nath Chhitar Mal, 
(1960) 62 Pun LR 403 in which Chopra, 
J. had observed that a decree for evic~ 
tion on the ground of re-construction 
can be passed on the basis of an agree~ 
ment- between the parties and on the 
terms agreed to between the parties, 
This judgment of the Punjab High Court 
was affirmed (Ed. reversed) by the 
Supreme Court in the reported decision 
in AIR 1961 SC 104. On the basis of 
the rule laid down, the learned counsel 
contends, the reasonable time within 
which the building was to be completed 
could be fixed by agreement and it could 
‘be provided that irrespective of whether 
the building was completed or not com-~ 
pleted the time for the tenant to claim 
re-occupation would be what was set out 
in an order to that effect passed by the 
court in terms of the compromise. As 
such the order is a. valid order and the 
tenant could only move an application 
pe six months from 4-2-1967 and nof 

er. . 


5a Sub-section (3) of S. 20 of the 
Act contemplates an application by the 
tenant in several contingencies. The 
first one is where the landlord fails to 
commence the work of repairs, building 
or rebuilding. In such an event it is 
provided that within one month of the - 
specified date an application must be 
moved by the tenant. The second con- 
tingency that this sub-section envisages 
is when the landlord fails to complete 
the work within a reasonable time. In 
such a case it is within such time as 
the rules may prescribe that an applica~ 
tion has to be moved. The third contine 
gency that this sub-section envisages fs 
where having completed the work the 
landlord fails to place a tenant in oc« 
cupation of the premises in accordance 
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with the provisions of sub-section (2) of 
_§. 20. Here’ also, the application is = 


application had to be 
-moved wi six months of the date of 
the accrual n, the cause of action. Sub- 
section (3) makes a distinction: between 


the reasonable time required to build or l 


rebuild and the actual time that may be 
taken in building or re-building. The 
reasonable time to restore possession may 
be fixed by'the parties by agreement in 
which case an-: application has to be 
moved within six months of the time so 
fixed by the parties. The actual time 
that building or rebuilding -may take 
_can have no relation to the reasonable 
time although in so cases the 
may coincide. Bub section (2) of 5. 20 
a an independent right to the tenant 
-repossession on completion. of 
the work of repairs, building or rebuild- 
ing and makes no reference to reason- 


able time or agreed time that may be. 
In that view of the matter the . 


fixed. 
date of the completion of the work 
would be all important. According to 
the appellant the work was completed 
fn February, 1967 while ee to the 
tenant it was completed in September, 


1967. I am of the view that it will þe. 


necessary to take evidence to find out 
when the building .was actuall 

pleted and the -work of re-building con- 
cluded. The rights and obligations creat- 
ed by sub-section (2) of S. 20 vis-a-vis 
repossession on the completion of the 
uilding 


cannot be defeated by a com-: 
the fixation of a reasonable 


promise and 
period to complete the building work, 


6 Mr. Janak Singh also urged 
that sub-section (3) is merely a pro- 
cedural section and substantive rights 
and obligations are created by sub-sec- 
tions (1) and (2) of S. 20. Assuming this 
argument to be correct sub-section (2) 
of S. 20 provides for substantive obliga- 
tions of a landlord and so confers cor- 
responding rights on a tenant. In that 
view of the matter also the aie time 
or the reasonable time fixed by th 
ties by compromise and confirmed by a 
court order will not nullify the presi 
rights and obligations created by sub- 
I would, therefore, dismiss 
eal but as there is no represen- 
behalf. of the respondent I 
no orders as to costs. 


Aggarwal, 
v. Girdhari Lal J ain, Respondent. 
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V. S. DESHPANDE, J. 
Sudhershan Lal Appellant 


Second Appeal No. 130 of 1970, D/- 

24-2-1971, from order of G, C. Jain "Rent 

Control, Tribunal, Delhi, D/- 12-8-1970. 
Houses Rents — Delhi Rent 


i ar 
Control Ac Act (1958), S. 14 (1) (e) proviso 


— Bona fide requirement of landlord for 
occupation as residence — Landlord. re- 
siding in main house. requiring soa 
as garage for his car fulfils pro ~— 
(X- Ref. — Section 2 (i). pe (Para 5) 
“Residence” in the Act has relevance 
to user of premises. Use of premises 
for residence implies also use of its parts 
for purposes -incidental to actual resi- 
dence. The need. of-a landlord to keep 
his car in a garage.is a necessary incl~ 
dent of his residence and therefore when 
living in the main house he requires an 
outhouse as garage he needs it “for oc- 
cupation as a residence” under the pro- 
viso. (Paras 4 and 5) 
Bona fides of his requirement can be 
Judged only from his status, way of life 
to show whether he uses the car not in 
a' forced or mala fide way and his mode 
of arrangement of expenses to indicate 
whether he uses the vehicle legitimately. 
Open compound in his house is not a 
reasonably suitable accommodation since 
it will expose the car to sun and. rain. 
Security for the car.and ` convenience 
also - should be considered in ‘deciding 
this. (Paras 7 and 8) 
The need of that landlord and of 
the tenant living in the garage cannof 
be compared while ordering eviction. o) 
ara 
‘Balmokand Goyal, for Appellant; 
I. C. Jain, for Respondent. - 
JUDGMENT:— The appellant-tenant 
has been ordered to be evicted from the 
premises belonging to the respondent- 
landlord on the ground that the landlord 
required the premises bona fide for oc- 
cupation as a residence : and that the 


‘landlord had no other reasonable suit- 


able residential accommodation within 
the meaning of proviso (e) to Section 14 
(1) of the Delhi Rent Control Act, 1958 
(hereinafter called the Act). 

o ei The premises consist of one 
room outside the main house occupied 
by the landlord and are wanted by the 
landlord for the parking of his 
car. The Controller as well as the Rent 
Control .Tribunal have found as a fact 
that the motor car could be parked in 
this room as a garage. They further 
found that the car of the landlord was 
at present kept inside the open compound 
of the house of the landlord b 


ut was 
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not protected from sim and rain. They 
further found that another tenant of the 
landlord also kept his car in the com- 
pound of the landlord and this second 
car had to be taken out before the land- 
lord could take out his car from thea 
compound to the road. - 


- 3. On these proved facts, the 
learned. counsel for the appellant con- 


fined his grounds of attack against the 
concurrent decisions of the Controller 
and the Rent Control Tribunal only to 
. the following grounds namely:— f 

(1) That the premises were not re- 
quired bona fide by the landlord for oc~ 
cupation as residence, and | 

(2) That the landlord had other rea- 
seed suitable residential accommoda- 

n 

å, The first question is whether 
the premises were wanted by the land- 
lord ‘for occupation as a residence. The 
word “residence” has not been defined 
in the Act but it has been used in con- 
nection with the user of “premises” 
which are defined in Section 2.(i) of the 
Act. The definition of “premises” is a 


building or part of a building which is. . 


or is intended to be, let separately for 
use as a residence .or for commercial 
use or for any other purpose, and in- 
cludes the garden, grounds and „out 
houses,- if any, appertaining to such 
building or part of the building. The 


premises in dispute are in the nature. 


of an out. house to the main house ‘of 


the landlord and ‘are therefore, included - 


in the definition of “premises”. These 
premises were let for use as residence 
by the tenant who actually lives: in 
them. Are they required by the er 
lord for “residence”? As already observ- 
ed, the relevance of the word “residence” 
in the Act is in the context of the user 
of any premises. While using the pre- 
mises every portion of the builtup area 
is not necessarily ` used for the living of 
human beings. For instance, water 
closets, store-rooms, attics, . verandahs 
and out houses may not be used for 
Tesidence as such but for. purposes inci- 
dental to residence. When premises are 
said to be used for residence, it is im- 
plied that parts of the premises may ‘be. 

for purposes incidental to actual 
residence. Such: purposes are, therefore, 

cluded in residential purposes. 


5. The ' question is ` whether- a 


motor garage is such a necessary inci- 
dent of human habitation or residence as 
to be included in the word “residence”, 
Whenever a garage is actually used by 


the resident of the house for the park- - 
ing of his car there would be no dis- 


pute that the house as -well as the 
garage was being used for a residential 
purpose. Would the same be true when 
the landlord wishes to evict the residen- 


1971 Delhi/i8 XI G—26 


_ -to arrange” his own expenditure. 


tained by 


Sudhershan Lal v. Girdhar? Lal (Deshpande J.) [Prs. 2-7] Delhi 273 


tial tenant of a garage on the ground 
that he wants the ‘garage for use of a 
“residence”? It would appear that the 
need of the landlord to keep his car in 
the garage is a necessary incident of the 
residence of the landlord in the main 
house and therefore the garage is wanted 
by the landlord. “for occupation as a 
residence” within the meaning of proviso 
(e) to Section 14 (1) of the ka Just 
as we say that the landlord is using his 
house (sic) [when the?] corner of his 
house is used for the living of human 
beings, similarly we mean that the 
garage is wanted by the landlord for 
his residence in the sense that he wants 
it for a purpose which is a necessary 
incident of his residence in the main 
house. I find so. ` 


6. The expression one fide” is 
used to qualify the: requirement of the 
landlord for the garage. The require- 
ment has to be in existence and has to 
be actual. It would not be a true re- 
quirement, if, for instance, the landlord 
does not have a car to be kept in the 
garage or if he temporarily brings a car - 
merely to show that he wants the garage 
without really intending to use it for 
the parking of the car. The status of 
the. landlord and the way of his life 
would show. whether the landlord is 
using the car in the ordinary way and 
not in any forced or mala fide way. We 
cannot inquire into his bona fides beyond 
these legitimate considerations. Whe- 
ther the ‘car is. being used by the land- 
lord legitimately or not“is mostly to be 
decided by ‘the way landlord wants 
There 
is nothing, therefore, to show in the pre- 
sent. case that the requirement of the 
landlord was not bona fide, 


T.. Whether the open compound of 
the landlord can be said to be a rea- 
gee suitable accommodation for his 

depends ona variety of ‘considera- 
eas Primarily it is for the landlord 
to decide wheter his car should be ex- 
posed to sun and rain or whether he 
would like it to be protected in a garage. 
It was argued. by the learned counsel for 
the appellant that though the motor car 
may not be a luxury, .the garage is re- 
garded . -as, a luxury in the cities. A 
garage is a luxury in the. sense that 
costly land in the city has to be occupi- 
ed by garages and the landlord has to 
forego income which he could have ob- 
letting out such garages to 
tenants for residence.. Therefore. if the 
question were to be for a planning 
authority as to whether land should be 
allotted for purposes of building garages 
for cars or not- then how far a garage is 
needed by a particular kind of plot or 
house may -be a relevant consideration. 
Similarly if.a garage is to be construct- 


a 
4 
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ed by a public authority as an adjunct 
to a Government flat, the Government 
may well consider whether the status of 
the persons expected to occupy a parti- 
cular kind of flat was such as to justify 
the construction of a garage for the 
same. But the garage is not a luxury 
when it is considered from the point of 
view of the need of the car for protec- 
tion from sun and rain. 
of a car wants to preserve his car from 
damage of sun and rain, it cannot be 
said that- he is incurring unnecessary 
expenditure in constructing a garage. 
For the same reason it cannot be. ‘said 
that open compound which exposes the 
car to sun and rain is a reasonably 
suitable accommodation for the car. 


8. Further considerations of secu- 
rity and convenience can always be con- 


sidered in judging whether : the open. 


compound was a’ reasonably suitable ac- 
commodation for the car of the landlord. 
In view of the danger of theft either of 
the car or of parts of the car, the land- 
lord can legitimately wish to keep his 
- car in a locked up garage. Further, the 
landlord cannot be expected every time 
to request the other tenant to move out 
his car so that the landlord may be able 
to move out his car. This would cer- 
tainly be inconvenient for the landlord. 
It cannot be said, . therefore, that the 
parking of the car inside the compound 
of the house .was a reasonably. suitable 
cee era for the car of the land- 
oO à 3 S i : aa og ty Ss EES ae 


9. In assessing the bona fide re- 
quirement of the . 
out if the present accommodation was 
reasonably suitable for the landlord, 
attention has to be confined only to the 
various circumstances described above in 
connection’ with the landlord. himself. It 
would not be legitimate ‘to compare the 
need of the landlord for the additional 
accommodation for the car with the need 
of the tenant to live in the premises 
from which the tenant is being evicted. 
It may be that the need of the tenant 
to live in the garage in an ethical sense 
is greater than the need of the landlord 
of keeping his car in the garage. It is 
also true that the right of the landlord 
over his. property has been. subject to a 
reasonable restriction in favour of the 
tenant by the Act. But neither the Act 
nor any other principle requires the 
Court to compare the need of the land- 
lord for the garage with the need of 
the tenant for the premises. The need 
of the tenant has already been given a 
preference over the ordinary right of the 
property of the landlord by the Act in 
giving protection to the tenant against 
eviction by the landlord in exercise of 
his ordinary right. But the Act has also 
provided that in the various circum- 


If the owner. 


landlord and finding. 


A.LE 


stances described in the provisos to See- 
tion 14 (1), the landlord would have a 
right to evict the tenant. Once the con- 
ditions of any of the provisos: are ful- 
filed then the right of the landlord be- 
comes free from the restrictions impos- 
ed on it by the Act. This right of the 
landlord cannot further be compared 
with the need of the tenant and cannot 
be further circumscribed by any other 
considerations which are confined to the 
tenant and are not concerned with the 
landlord. This is why proviso (e) does - 
not require the Court to consider the 
need of the tenant in giving effect to the 
nghi ‘of eviction given to the landlord 
y it. l ; Loo’ 

For the. above reasons, I 
agree with the concurrent decisions of 
the Courts below and dismiss.-the appeal 
but without any order as to costs. I 
order that under sub-sec. (7) of S. 14 of 
the Act, the landlord shall ‘not be en- 
titled to obtain possession of the pre- 
mises from the tenant before’ the- ex- 
piration of the period. of six months 


from the date of this order. 


Appeal dismissed. 
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; RAJAN, JJ. 


.New Delhi Municipal Committee, 
Appellant v M/s. A. M. Jaipuria Public 


. Charitable. Trust, Respondent. - 


F., A. O (O£S) No. 2 of 1971; D/: 
21-4-1971, from order of Prithvi Rai. J. 
im I.A. No. 848 of 1970, D/- 4-9-1970. 


Arbitration Act (1940), Section 34 
— Reference to arbitration — Where a 
party to an agreement containing an 
arbitration clause requiring reference of 
any dispute relating to terms of agree- 
ment to arbitration, sues for specifie 
performance of the agreement by alleg- 
ing breach thereof by the other . party, 
the dispute is referable to arbitration. 
AIR 1969 SC 488, Followed; Civil App. 
No. 1152 of 1966, D/- 17-9-1968 (SC), Dis- 
tinguished. | l 
_ Where .specific performance ‘of an 
agreement is sought. the party claiming 
specific performance “cannot succeed 
without reference to. the terms of the 
agreement for showing that his claim 
is justified. ` Sa (Para 6) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 488 (V 56) = 

(1969) 2 SCR 224, Union of India 

v. Salween Timber and Construc- 

tion Co.. (India) . 
(1969) Civil Appeal No. 1152 of 1966, 


D/- 17-9-1968 (SC), M/s. Delhi 
Housing & Finance Corporation . 


EO/FO/C620/71/SNV. 


1971 
v. Firm Beni Prasad Sidh Gopal 


and Co. ` 
{1953) ATR 1953 SC 182 (V 40) = 
1953 gs 572. Gaya Electric Sup- 
ply Co, Ltd. v. State of Bihar 
{1942) 1942 AC 356 = 111 LJ KB 
241, Heyman v. Darwins Ltd. 5 


D. D. a and P. N. Jaia, for 
ponani at K. Krishna Menon; D. P. 
Singh, N. N ettar and V. J. Francis, for 
Respondent. 

S. N. ANDLEY, J.:— In suit No. 
215 of 1970 filed by the respondent in 
this Court, the appellant Committee fil- 
ed an application, I. A. No. 848 of 1970. 
under Section 34 of the Arbitration Act. 


. 3,5 


1940, praying that the proceedings in 


the suit be stayed pending the adjudica- 
tion of the disputes between the par- 
ties by arbitration. The learned Single 
Judge dismissed this application by his 
order dated September 4, 1970 against 
which this appeal is directed. The suit 
filed by the respondent is for specific 
performance of the agreement dated 
August 5. 1966, 
the parties. According to 
ment, the respondent agreed to donate 
and/or secure donations of rupees five 
lacs for the purpose of establishing a 
cultural unit comprising of an audito- 
rium; an art gallery and a library. col- 
lectively called a Civic | Centre, in a 
block of buildings to be constructed on 
a particular plot of land on Jai Singh 
Road, New Delhi, adjacent to the Town 
Hall of the appellant. The agreement 
recites that the Civic Centre was to be 
built at an -.estimated cost of about 
rupees ten lacs. 


Under this agreement, the appel- 
lant Committee was to make the land 
available to -design and prepare the 
plans for the buildings of the Civic 
Centre through their own architect 
and to construct the buildings. The 
payment of rupees five lacs by the res- 
pondent was linked with the progress 
in the construction of the buildings 
which were to belong to the appellant. 
In case the cost of construction was less 
than rupees ten lacs, the liability of the 
respondent tc donate was to be pro- 
portionately reduced but. if such cost 
exceeded rupees ten lacs, the appellant- 
Committee were to meet the additional 
cost. Recurring expenses for the mairi- 
tenance and up-keep of the buildings 
etc. were to be incurred by the appel- 
lant and the day-to-day working of the 
Civic Centre was to be managed by an 


‘Advisory Board comprising of five mem-. 


specified in the-agreement. - 
further provides 


bers as 
The ° agreement 


that the Civic Centre was: to be named. 


as “Seth Anandram:- J aipuria- Civic Cen- 
tre” and a marble or metal bust of 
late Seth Anandram Jaipuria was to be 
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entered into between .. 
this -agree- - 
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installed at the main entrance of the 
auditorium The respondent was given 
certain seating rights in’ the auditorium 
and the right to make use or. permit 
the use of the auditorium for such pur- 
poses as may be decided and approved 
by the Advisory Board. Clause 14 of 
the agreement which falls for conside- 
oe opie for arbitration in these 


para 
» 


"14. That in case of any dispute aris- 
ing with regard to interpretation, im- 
plementation and execution of these 
presents, and rights and obligations of 
the parties hereto, the same shall be 
referred to the sole arbitration of the 
Chief Commissioner of Delhi, whose 
award shall be final and binding on the 
parties.” 


In pursuance of this eN the 
respondent admittedly made an advartce 
payment ot Rs. 50,000/-. After some 
time, the respondent received a letter 
dated October 15. 1969, from the Secre- 


tary of the appellant stating that the 


appellant had resolved to make better 
and extensive use of the land which 
was allocated to the Civic Centre so as 
to provide ‘all public utility services 
and cultural civic amenities in one com- 
plex; that such a complex was likely 
to cost more than rupees three crores 
while ` including a Civic Centre therein 
and-in view of the enhanced cost it was 
felt that it would not be appropriate to 
name the- Civic Centre after a donor 
for a donation of rupees five lacs un- 
less the respondent agreed to pay half 
the revised cost. The respondent was 
hes scar to state whether it would be 
possible to increase the. donation equal 
to half the revised cost which was ‘then © 
estimated: at rupees thirty-five lacs. The 
respondent was informed that if this 
proposal was not accevtable, the appel- 


i lant will have mo objection ix refund- 


ing the amount of Rs. 50,000/- already 
paid by the respondent together -with 
interest. thereon. The matter stood 
there when the respondent, on July 15, 
1970, filed the present sult. The appel- 
lant put in appearance in Court on 
July 17, 1970 and filed a aforesaid ap- 
plication under Section 34 of the Arbil- 
tration yes 1940. 


2 This application invoked the 
aforesaid arbitration clause and stating 
that the appellant were ready and will- 
ing to do all things necessary to the 
proper conduct of the arbitration, pray- 
ed for the stay of the proceedings of 
the suit. The only plea raised by the- 
respondent in answer to this applica- 
cation was that the - Lieutenant Gover- 
nor, Mr. A. N. Jha, had presided over 
the meeting of the appellant held on 
July 14-1969 whereat the decision to 
alter the plan for the construction of 
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the Civic Centre had been taken and 
for that reason he was disqualified from 
being an arbitrator as he had made up 
his mind as regards the dispute arising 
out of the contract. For these conclu- 
sions, the respondent relied upon the 
aforesaid letter dated October 15, 1969, 
from the Secretary of the appellant. It 
was further averred in the reply that 
the Lieutenant Governor had laid the 
foundation stone cf the New Civic Cen- 
tre as revised and had thereby dis- 
qualified himself from being an arbitra- 
tor in the dispute. The appellant filed 
rejoinder ‘controverting the allegations 
and stating that the Lieutenant Gover- 
nor had not presided over. any - such 
meeting of the appellant and had not, 
therefore, disqualified himself. 

It was averred that the Lieutenant 
Governor -was ,independent. that, in 
any case, the question whether he had 
disqualified himself would arise for con- 
sideration after the matter had been 
referred and that the matter was such 


as can equitably be decided. by arbitra-. 
The respondent filed a renly. to` 
the rejoinder affidavit and raised cer- 


tion. 


tain other points. It was averred that 
by resolving to make a. new cultural 
centre in the proposed Town Hall com- 
plex, the appellant had repudiated the 
agreement; that the subject matter of 
the suit was not comprised in the -ar- 
bitration clause and was not a matter 
with respect to which there was an 
agreement to refer to arbitration; 
that the Lieutenant Governor was nam- 
ed the arbitrator having to his 
special qualifications and position and 
of he had disqualifi ed himself to act as 
arbitrator for any reason, the vacancy 
was not intended to be filled by any 
other person and, therefore the- arbitra- 
tion clause becomes inoperative and in- 
valid and that the dispute was: not of 
such a 

decided by arbitration. 

3. The learned Single J idae did 
not frame issues with regard to all the 
controversies raised because he dismis- 
sed the application on the ground that 
the agreement had been repudiated: “on 
a new and a different consideration and 
the avoidance of the contract does not 
arise out of the terms of the contract” 
with the result that the arbitration 
clause could not be set up as a bar to 
the suit. The learned Single Judge re- 
. lied upon the decision of the Supreme 
Court reported in 1953- SCR 572 = (AIR 
1953 SC 182) in re: Gaya Electric Sup- 
ply Co., Ltd. v. State of Bihar. E 


. 4 It will. be seen from. the res- 
pondent’s case as laid in the plaint that 
the respondent was relying upon the 


terms of the said agreement to pray for. 


the relief of specific performance. In 
substance the respondent’s case is that 
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nature as could equitably be ` 
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there was a contract to construct the 
Civic Centre as provided by the agree- 
ment for which a maximum donation of 
rupees five lacs was to be made or 


. secured by the respondent and that by 


asking for a higher donation of abouf 
rupees seventeen’ lacs for the Civic Cen- 

to be constructed in the new Town 
Hall complex, the appellant had com- 
mitted a breach of the terms of the 
said agreement and therefore, the ar- 
bitration clause becomes inoperative. 
In our opinion, there was. no new or 
different consideration and. the avoid- 
ance of the said agreement did 


_out of the terms of the contract. 


5S In the Gaya Electric Supply 


Co.'s case 1953 SCR 572 = (AIR 1958 


SC 182) (supra) the Supreme Court 
were considering ‘a limited arbitration 
clause which provided that ‘in’ ‘the case 
of a difference or dispute between the 
parties over the valuation as arrived at 
by the Government and that arrived at 
by the company, such difference or dis- 
pute including the claim -for additional 
compensation of -20 per cent shall be 
referred -to arbitration ... ..... eat 
Supreme Court held that since the ar- 
bitration clause was not comprehensive 
and was not drafted in broad language 
namely, “in respect of’ any agreement, 
or “in respect of something arising out 

of it”, the proposition that a party can- ` 
not rely on a term ‘of the contract to re- 
pudiate it and still say the arbitration 
clause should not apply would not hold 
good. The Supreme Court accepted the 
words of Viscount Simon L.C. in Heyman 
v: Darwins Ltd. (1942 AC 356) that the 
answer to the question whether a dis- 
pute falls within an arbitration clause 


2 a contract must depend on (a) what 


what -. disputes 


is th ute, -and 
e disp and (b) The 


the arbitration clause covers. 
Supreme Court then said,— 


“Tf the ` arbitration agreement fs . 
broad and comprehensive and embraces 
any dispute between the parties, in 
respect of the agreement, or in respect of 
any provision in the agreement, or’ in 
respect of anything arising out of it, 
and one of the parties’ seeks to avoid 
the contract, the dispute is referable 
to arbitration if the avoidance of the 
contract arises out of the terms ‘of the 
contract itself. Where, however, the 
party ‘seeks to avoid the contract for 
reasons de hors it; the arbitration clause - 
cannot be resorted to as it goes along-- 
with other terms’ of the contract.” 
What we. understand from the above 
quoted observations is that if the dis- 
pute is in respect of the agreement or 


_any_ provision of it or in respect of any- - 


thing arising out of it then the dis-- 
pute: is. referable’ to arbitration. The 
observation ‘if the avoidance of the 
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contract arises out of the terms 
of : the contract itself’ means that 
the breach resulting in the avoidance 
of the contract is of one of. the terms of 
the contract itself. It is not necessary 


for us to refer to the case of 1942 AC. 


356 In any detail because this case was 
again noticed by the Supreme Court in 
the case reported in AIR 1969 SC 488 
in re: Union of India v. Salween Tim- 
ber and Construction’ Co. (India). In 
this case the arbitration clause was as 
wide as in the present case before us 
and while determining whether a dis- 
_ pute arises out of the contract or is in 
connection: with the 
observed w- - g 

“The test for determining the ques- 
tion is whether recourse to the con- 
tract by -which both the parties are 
bound is necessary for the purpose of 
determining whether the claim of the 


respondent firm is fustified or other- 


wise. If it is necessary to take recourse 
to the terms of the contract for the 
purpose of deciding the matter in dis- 
pute, it must be held that the matter is 
within the scope of the arbitration 
clause and the arbitrators have jurisdic- 
tion to decide this case.” 


6 The respondent has. sued for 
specific performance of the aforesaid 
agreement. In other words he has ap- 
proached this Court to direct the appel- 
lant to implement -.the agreement and 
to determine the rights and obligations 
of the parties in relation to the Civic 
Centre. According to the respondent, 
the appellant has committed breach of 
the said agreement -in not proceeding to 
construct the Civic Centre as agreed to 
but in resolving to construct a _ Town 
Hall complex and in asking 
pondent to contribute more than it ‘had 
agreed to contribute under the said 
agreement for the Civic Centre to be 
constructed in the said Town Hall com- 


plex. - = 


= The- respondent cannot succeed fn 
ihe suit without having recourse to the 
said agreement for the purpose of show- 
ing that the claim of the respondent is 
justified. In this case it will be neces- 
sary to have recourse to the terms of 
the agreement to determine the matters 
in dispute, namely, whether the appel- 
lant is entitled to ask for a larger con- 
tribution from - the respondent. The 
avoidance of the agreement arises out of 
‘Ithe terms of the agreement itself be- 
cause the contract is sought to be avoid- 
ed by committing a breach of that 
clause of the agreement which fixes the 
maximum contribution of the respon- 
dent. Without having recourse to the 
agreement, the respondent will 
dobtedly fail in his suit. -It is, 
fore, clear that the matters in 


contract it was 


the res- . 


un- ~- 
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in the suit squarely fall within thej 
scope of the arbitration clause. 

ay A We do not think the ‘respon- 
dent can derive any assistance from the 
decision of the Supreme Court D/- 17-9- 
1968 in Civil Appeal No. 1152 of 1966 
in re: M/s. Delhi Housing and Finance 
Corporation v. Firm Beni Prasad Sidh 
Gopal and Co., where it was observed,— 

“The Suit sought to be stayed under 
Section 34 must be in. respect of a 
matter. which the parties have agreed to 
refer to arbitration. If the suit is in 
respect of.a matter not agreed to be re- 
ferred, the arbitrator has no authority 
to decide the dispute and the suit can- 


not be stayed under Section 34” 


We fail to see how these observations 
can be availed of by the respondent in 
its favour. The question of imple 
mentation of the said agreement which 
is what is sought for by the respondent 
in its suit was agreed to be referred by 
the arbitration clause. If anything 
these observations go against the res- 
pondent. : 


8° In the result, this appeal is 
allowed and the judgment of the learn- 
ed Single Judge on the point decided 
by him, namely, that the dispute does 
not arise out of the agreement, is set 
aside and we do not express: any opi- 
nion on the points not.decided by him. 


-The learned Single Judge will now 


proceed to decide the other points rais- 
ed by the. parties in’ connection with 
I.A. No. 848 of 1970. - The parties or 
their counsel will appear before the 
Deputy Registrar (Judicial) on May 3, 
1971 for taking a date for further pro- 
ceedings on the original side. The ap- 
pellant will have its costs of this appeal. 
Counsel’s fee Rs. 100/-. 

. Appeal allowed. 
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Bakshi Lochan Singh and others, 
Appellants v. Jathedar Santokh ‘Singh 
and others, Respondents. 


First Appeal (O.8.) No. 2 of 1971, 
D/- 11-3-1971, from judgment of Pri- 
thvi Raj, J., D/- 28-1-1971. 

(A) Civil P. C. (1908), Order 14, 
Rule 1 Omission to frame issues — 


[amend 


' Contentions raised in written statement 


Court — 
Contentions being contentions 
party not required to lead any evidence 
— Absence of the issues. cannot preju- 
dice a party. ' (Para 8 
< (By Civil P. C. (1908), Section 92 — 
Jurisdiction to entertain suit —. Value 
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tion of suit exceeding fifty thousand 
rupees — By virtue of Section 5 (2) of 
Delhi High Court Act (26 of 1966) (as 
amended) High Court of Delhi is 
principal Civil Court of original juris- 
diction. (X-Ref:— Delhi High Court 
Act (26 of 1966), Section 5 (2) (as am- 
ended) ), 

In view of the non obstante clause 
contained in Section 5 (2) of the Delhi 
High Court Act, 1966, (as amended) for 
purposes of Section 92 of the Civil P.C., 
the Court of the District Judge, Delhi 
will be the principal Civil Court of ori- 
ginal jurisdiction in every suit the value 
of which does not exceed fifty thousand 
rupees. But in suits the value of 
which exceeds fifty thousand rupees, 
the High Court of Delhi will be the 

principal Civil Court of -original . juris- 
fiction notwithstanding Section 24 of 
the Punjab Courts Act. AIR 1955 Bom 
55, Rel. on. = (Para 10) 

(C) Civil P. C. (1908), Sections 92, 
93, Order 6, Rule 4 — Factum and vali- 
dity of consent — Factum of consent 
not challenged with reasons in written 
statement —— Facts relating to alleged 
fraud committed while obtaining consent 
also not disclosed — Plea challenging 
factum or validity of consent cannot be 
entertained. (Paras 11, .12) 

(D) Civil P. C. (1908), S. 92 — Suit 
filed in personal capacity an 
office bearers of Gurdwara Prabandhak 
Committee — Consent given to plain- 
tiffs in their personal capacity — Order 
of consent mentioning their capacity qua 
Co e as description — Even if suit 
on behalf of Committee is not compe- 
tent, no objection could be raised to 
competency of plaintiffs to file suit. 

(Para 12) 
Cases Referred: Chronological Paras 
(1955) AIR 1955 Bom 55 (V 42) = 


56 Bom LR 955, Fazlehussein 
Haiderbhoy Buxamusa v. Yusuf- 
ally Adamji ` 10 


G. S. Vohra, for Appellants; Gur- 
charan Singh, for Respondents. 

S. N. ANDLEY, J.:— The main 
complaint ‘of the appellants in this case 
is that the learned Single Judge did not 
frame any Issues in the case and al- 
though contentions of fact were raised 
in the written statement, the suit was 
disposed of without recording any evi- 
dence. 


2. The sult was filed under Sec- 
tion 92 of the Code of Civil Procedure 
by Jathedar Santokh Singh and four 
others against S. Balwant Singh and S. 
Mehtab Singh initially. It was prayed 
that this Court may declare that the 
plaintiffs were competent to make an 
Paaedinte donation of Rs. 2,50,000/-. to- 
wards the establishment of Guru Nanak 
Eye Hospital in Delhi with the aim to 


‘ete. 


d: also as - 


A. I. BR. 


evolve it into a full-fledged institute of 
ophthalmology and to repeat and aug- 
ment such donations as occasion arises 
and the finances of the Gurdwara Pra- 
bandhak Committee permit. The plain- 
tiffs alleged’ that they are the members 
and office bearers of the Gurdwara Pra~ 
bandhak Committee, Sis Ganj, Chandni 
Chowk, Delhi, which is a religious and 
charitable institution registered under 
the Societies Registration Act, 1860 and 
this Society manages and controls all 
historical Gurdwaras of Delhi and was 
running numerous religious and chari- 
table institutions, colleges, dispensaries 
It was alleged that written con- 
sent of the Collector of Delhi to insti- 
tute this suit was granted on Septem- 
ber 22, 1970 to the plaintifis who have 
filed the suit not only for themselves 
but also on behalf of the Gurdwara 
Prabandhak Committee as represented 
by its Secretary and President. The 
activities of the Gurdwara Prabandhak 
Committee are enumerated in the plaint 
where it is also stated that the idea of 
establishing a Guru Nanak Eye Hospi- 
tal in Delhi was mooted with the aim 
to evolve it into a full-fledged institute 
of ophthalmology provided the Govern- 
ment was prepared to build the hospi- 
tal and to run it; that the Lieutenant 
Governor of Delhi assured full Govern- 
ment support; that the Gurdwara Pra- 
bandhak Committee should make sub- 
stantial contribution keeping in view 
the financial position and should, to 
start with, contribute Rs. 2,50,000/- for 
the purpose and invite contributions 
from the Sikh public; that for this pur- 
pose legal opinion was taken as to whe- 
ther the Gurdwara Prabandhak Com- 
mittee could under its bye-laws law- 


- fully make such contributions and upon 


receipt of the opinion it was decided to 
seek appropriate directions from a com- 
petent. Civil Court under Section 92 of 
the Code of Civil Procedure. The plaint 
recited -the aims and objectives of the 
Gurdwara Prabandhak Committee which 
included the opening of free dispensa- 
ries. It further stated that during the 
financial year 1970, the income of the 
Gurdwara Prabandhak Committee was 
over Rs. 45,50,000/- and that with these 
funds at its disposal it had every right 
to donate funds to an institute of oph- 
thalmology without offending its bye- 
laws particularly when this donation was 
to be made in the sacred name of the 
founder of Sikhism and in commemora- 
tion of his 500th birthday. It was aver- 
red in the plaint that the entire body 
of the Gurdwara Prabandhak Commit- 
tee was unanimously in favour of such 

a donation and that the initial donation 
of Rs. 2,50,000/- was to be repeated as 


and when its resources allowed. It was 
for these reasons that the suit was fil- 
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‘ed for the approval of the Court after 
obtaining the necessary 
Pade 92 of the Code of Civil Proce- 
ure, . 

3. The plaint bore a fixed court- 
fee of Rs. 19.50 under Art. 17 (vi) of the 
Second Schedule to the Court-fees Act 
and the value of the suit for purposes 
of jurisdiction was fixed at Rs. 2,50, D 
which was the amount in respect 
ar sanction of the Court was es 

or. i 

4. Along with the suit, an appli- 
cation was filed under Order 1. Rule 8 
of the Code of Civil Procedure in pur- 
suance of which notices were issued and 
Da four appellants came to defend the 


5. In- the written sient filed 
by the appellants it was denied that: this 
Court had jurisdiction to entertain the 
suit. It was further denied that the 
sult had been filed with the requisite 
permission under Section 92 of the Code 
of Civil Procedure and it was averred 
that all the facts were not disclosed to 
the authority concerned: whose consent 
to file the suit had been obtained 
fraudulently. It was further averred 
that the Gudwara Prabandhak Commit- 
tee had severed. connection with ‘the 
Shiromani. Gudwara’ Prabandhak. Com- 
mittee about 10 years ago. and the Gur- 
dwara Prabandhak Committee had not 
followed its bye-laws inasmuch as the 
consent of the  Shiromani Gurdwara 
Prabandhak Committee had not’ been 
obtained for expenses beyond Rs. 2,000/- 
incurred by the Gurdwara Prabandhak 
Committee. For various reasons set out 
in the written statement. the valid con- 
stitution of the Gurdwara Prabandhak 
Committee was denied. The written 
statement further contained a bare de- 
nial of the factum and validity of .the 
consent of the Collector as alleged. in 
the plaint. Various instances of un- 
authorised expenses by the Gurdwara 


-. Prabandhak Committee have been cited 


in the written statements making ale- 
gations against the plaintiffs but in con- 
- nection with tbe opening of „the = 
Hospital it was stated,— 

“The `. answering 
whole-heartedly with the scheme men- 


tioned and- would also contribute their 


mite’ in a -reverential spirit, but they 

can’t allow the present G. P. C. to take 
personal advantages, to which they are 
prone, and against which the said Advo- 
cate is ‘not prepared to give any assur- 
ances.” 


It is clear from the above quoted plea 
that the appellants are not against the 
scheme nor do they aver that the pro- 
posed donation of Rs. 2,50,000/- was not 
justified. . 

6. The Pome er filed a repli- 
cation reiterating the statements made 


sanction under | 


Collector, 


defendants “are. 
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in the plaint and -controverting the al- 
legations of unauthorised expenditure 
and improper constitution of the Gur- 
dwara Prabandhak Committee pleaded in 
the written statement. 


7. The learned Single Judge who 
dealt with the suit did not frame any 
Issues because he seems. to have heard | 
arguments on the contentions which 
were raised on behalf of the appellants, 
He held that this Court had jurisdie- 
tion to entertain the suit in view of its 
value being Rs. 2,50,000/-: that no ex- 
ception could be taken -to the function- 
ing of the present Gurdwara Praban- 
dhak Committee pending the disposal of 


RFA. No. 110 of 1967 pending in this Court 


in which an-.order had been made by 
one of us (Tatachari J.) on May 8, 1967, 


_ upon consent to the effect that both the 


parties to the appeal had undertaken 
not to elect fresh committee during the 
pendency of the appeal: that no details 
of fraud having been. given by the ap- 
pellants in obtaining the consent of the 
the plea was not open to 
them; that the Court was not called 
upon in this suit to decide the allega- 
tions to squandering by the respondents 
as the only direction that was sought 
for was for the payment of Rs. 2,50,000 
for the opening of the Guru N anak Eve 
Hospital which was one of the objects 
under the bye-laws of the Gurdwara 
Prabandhak Committee. The learned 
Judge was of the view that there was 
an admission by the appellants with re- 
gard. to the desirability of making the 
donation and, therefore, a direction for 
making that .donation could be given 
under Order 12. Rule 6 of the Code of 
Civil ‘Procedure on that admission. In 
the result, the learned Judge decreed 
the suit and declared that the respon- 


. dents were competent to make the dona- 


tion -of Rs. .2,50.000/- towards the 


‘establishment of Guru Nanak Eye Hos- 


pital in Delhi- and to ‘make further dona- 
tions to the said institution as occasion 
arose provided the finances of the Gur- 
dwara Prabandhak Committee so per- 
mitted. The learned Judge directed 


‘that such contributions should be. made 


through a cross-cheque | drawn in the 
payee’s account. : 


8. We- do nof find any substance 
in the complaint of the appellants tha 
Issues ‘were not framed in the suit. The 
object ‘of framing Issues in a suit 
to determine the rival. contentions of 
the parties so that the suit- may pro- 


_ceed with respect to those contentions. 


The appellants have not pointed out to 
us any contention raised by them in the 
written. statement which has not been 
dealt with by the learned Single Judge. 
That being .so, hee absence of Issu 

cannot be said to have prejudiced the- 
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appellants, Even the complaint of the 
appellants that they were not allowed 
to lead evidence seems to be frivolous 
because the contentions raised in the 
suit are legal contentions for which 
hardly any evidence : was necessary in 
view of the pleas 


9. “The first contention that has 
been raised by Mr. Vohra, learned coun- 
sel for the appellants, is that this Court 
has no ‘jurisdiction to entertain this suif. 
The argument is that a suit as autho- 
rised by Section 92 of the Code of Civil 
` Procedure has to be filed in the princi- 
pal Civil Court of original jurisdiction 
which in Delhi is the Court of the Dis- 
trict Judge, Delhi, 
tion 24 of the Punjab Courts Act which 
provides that ‘the Court of the -District 
Judge shall be deemed to be the -District 
Court or principal Civil Court of origi- 
nal jurisdiction in the district. On this 
question it is relevant to mention that 
the valuation of the suit was fixed in 
the plaint at Rs. 2,50,000/- and no plea 


has been raised in the written state. 


ment objecting to this valuation. This 
question has, therefore, to be decided 
on the basis that the valuation of the 


suit has been fixed correctly at Rupees 


2,,50,000/-, 


10. If only Section oA of the 
Punjab. Courts Act were to be taken 
into consideration. then there will be 
no doubt that the principal Civil Court 
“of original jurisdiction to try this suit 
would be the Court of the District 
Judge, Delhi. But a change was brought 
about by the Delhi High Court Act, 
1966, as amendéd, by sub-section (2) of 
Section 5 which provides that notwith- 
standing anything contained in any law 
‘for the time being in force, the High Court 


of Delhi shall also have in respect of. 


the territory of Delhi ordinary original 
‘civil jurisdiction in every. suit the value 
of which exceeds fifty. thousand rupees. 
This sub-section starts -with a -non-ob- 
stante clause and is 
“every” suit the value of which -ex- 
- ceeds fifty thousand. rupees. This 

ing a suit the value of which exceeds 
fifty thousand rupees. would be cover- 
ed by this sub-section. : The argument 
of Mr. Vohra is that theře cannot be 


two . principal Civil -Courts of original 


Jurisdiction -within the meaning of Sec- 
Hon 92 of the Code of Civil Procedure. 
Tt is difficult to accept. this contention. 
After the coming into force of.the Delhi 
High Court Act,- 1966, as amended, this 


Court has become the principal Civil. 


Court of original jurisdiction with res- 
pect to every suit the value of which 
exceeds fifty thousand rupees. In T 
of the non obstante clause contained in 

sub-section (2) -of Section 5 of the Delhi 
High Court Act, 1966, the Court of the 


by réason of Sec-. 


‘this High Court and, . therefore, 


applicable to 


-factum and validity 


ALR 


District Judge, Delhi, has ceased to re- 
main the principal Civil Court of origi- 
nal jurisdiction with respect to any sult 
the value of which exceeds fifty 
thousand rupees. Full effect has to be 
given to the language employed in sub- 
section (2) of Section 5 “notwithstand- 
ing anything contained in any law for 
the time being in force” and that can 
be done only by saying that for pur- 
poses of Section 92 of the Code of Civil 
Procedure, the Court of the District 
Judge, Delhi, will be the principal Civil 
Court of original jurisdiction in every 
suit the value of which does not ex- 
ceed fifty thousand rupees. but in. other 
suits. the value: of which exceeds fifty 
thousand rupees, this High Cotrt will 
be . the principal Civil. Court. of original 
jurisdiction. - It cannot be- disputed ‘that 
if original jurisdiction had been corn- 
pletely taken away from the Court of 
the District Judge, Delhi, and conferred 
upon this. High Court, then notwith- 
standing . meres 24 of the Punjab 
Courts-Act, this High Court will be the 
principal Civil Court of original 
jurisdiction irrespective of the valuation 
of the suit as in the case of what are 
called the Presidency High Courts. Re- 
ference in this connection may be made 
to AIR 1955 Bom 55 in re: Fazlehussein 
Haiderbhoy Buxamusa. v. Yusufally. Ad- 
amji where it has been held that the 
Bombay High Court in the City of Bom- 
bay is the principal Civil Court of ori- 
ginal jurisdiction. The original jurisdic- 
tion of this High Court is in every suit 


the value of which exceeds fifty thou- 


sand rupees and: “therefore, this High 
Court is the principal Court of original 
civil jurisdiction in every such suit. A 
part of the ordinary original civil 
jurisdiction of the Court of the District 
Judge, Delhi. has been conferred . tela 
respect to such part, this High Court 
will be the principal Court of ordinary 
original ` civil 
ing Section 24 of the Puniab Courts 
Act. We, therefore, agree. with the 
learned: Single Judge that for the pur- 
pose of this suit the value of which ex- 
ceeds fifty. thousand rupees, this. High 
Court ‘is -the principal Civil Court of 
original jurisdiction as contemplated: by- 
oe on 92 of the Code of Civil Proce- 
ure. . 


~ IL- The 3 next. contention reisd by 
the appellants is with respect to the 
of the — sanction 
under Section 92 of the Code of Civil 
Procedure for filing this suit. -The ‘bald 
plea raised by the appellants in -thelr 
written statement was that they denied 
“the factum and the validity of the 
consent of the Collector as alleged.” No 
details are given as to why. the factum 
of the consent is denied, The fact of 


jurisdiction notwithstand-| .. 
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the aeath is Fart the consent was 
ven by Mr . Khwaja who. has 
escribed imeeli sa “Addl. District 
Magistrate (North) exercising powers 
of Advocate General under Section 92 
of the Civil Procedure Code.” If the 
appellants wanted to question the au- 


thority of Mr. Khwaja to grant the 


consent under Section 92 of the Code 
of Civil Procedure, they should have 
pleaded facts and made averments to 
show the basis for this contention. The 
consent obtained by the respondents 
had been filed with the plaint. It was 
for the appellants. to give reasons to 
show that the consent granted was not 
the consent of the Collector within the 


meaning of Sections 92 and 93 of the. 


Code of Civil Procedure. The ‘pleading 


as to the factum of the consent of the . 


Collector is completely vague and did 
not give rise to any Issue in the ab- 
‘sence of particulars. 
ment of the learned Single J udge does 
not record any contention relating to 
the factum of the consent by the Col- 
lector. Mr. Vohra has attempted to 
argue that Mr. Khwaja does not des- 
cribe himself as the Collector but only 
as the Additional District Magistrate 
(North) and as such ex facie the con- 
sent is not that of the Collector. If 
particulars of the’ plea had been given 


in the written statement, it would have 
been open to the. respondents to show. 


that Mr. Khawaja had been appointed 
under Section 93 of the Code of Civil 
Procedure to exercise the powers of the 
Advocate General. We are not, there 
fore, prepared to entertain the plea that 
the consent has not been granted - 
the Collector. say 


12. The connected contention -is 
that the consent was not validly obtain- 
ed. All that has been pleaded.in para- 
graph 2 of the preliminary objections 
in the written statement ‘amounts to a 
denial that all the facts were disclosed 
to the authority concerned with a view 
to obtain the necessary permission and 
that the consent. had been fraudulent- 
ly obtained. The facts which were not 
disclosed or the facts relating to the 
alleged fraud have not been disclosed 
in the written’ statement. The learned 
Single .Judge was, therefore, right in 
observing that the details of the alleg- 
ed fraud stated to have been commit- 
fed by the respondents on the Collec- 
tor while obtaining the ‘consent under 
Section: 92 of the Code of Civil Proce- 


dure are lacking and not a single. inst- 


ance of the fraud. has been- cited by. the 
baat ‘in the written statement. 

6. R. 4 of the Civil P.C. requires that 
A all cases in which the ‘party pleading 


relies on, inter alia, any fraud, parti- 


with dates and items if neces- 


culars 


personally. 


In fact, the judg- 


of the 
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Issue or the taking of any evidence. We 
therefore, hold that in ere State of the 
pleadings in this 


Mr. Vohra argued that the respon- 
dents had applied for sanction: in their 
capacity as office-bearers of the Gur- 
dwara Prabandhak Committee but sanc- 
tion was given only to the respondents 
We do not find any sub- 
stance in this contention because in the 


order granting consent: the respondents 


are named in their ‘personal capaci 

and their capacity qua the Gurdwara 
Prabandhak Committee has been men- 
tioned as a description.. In the plaint 
the respondents have stated that the 
suit has been instituted by them and 
also purports to be on behalf of the 


` Gurdwara’ Prabandhak Committee as 


represented by its Secretary and Presi- 
dent’ as required by Section 6 of the 
Societies Registration Act. 1860. It is, 
therefore, clear that the suit has been 
filed by the respondents in their per- 
sonal capacity and also ‘as office bearers 
Gurdwara Prabandhak Commit- 
tee. Even if the suit’ on behalf of the 
Gurdwara Prabandhak. Committee is 
not competent, no objection ` could be 
raised to the competency of the respon- 
dents to file the suit as the consent has 
not been granted to them in their names. 
This contention is also without force. 


13.  The-last contention is that 
there was no admission by the appel- 
lants in ‘their written statement as con- 


templated by Order. 12, Rule 6. of the 


Code of Civil Procedure and, therefore, 
a learned Single Judge was not right 

in stating that there was such an ad- 
mission and deciding the suit on its 
basis. Even though -there ‘is strictly no 
admission to invoke Order 12, Rule 6 of 


-the Code of Civil Procedure, -the. aues- 


tion is. whether the parties were at 
Issue with regard to the desirability of 
making the donation of Rs. 2,50,000/- 
for the purpose of Eye Hospital. A8 
has been mentioned in the. earlier part 


of this judgment, the appellants them- 


selves have stated that they are ‘whole 
heartedly with. the scheme mentioned 
and would also contribute their mite in 
a reverential spirit. No averment has 
beeen made that. looking to the finances 
of the Gurdwara Prabandhak Commit- 
tee such a donation cannot be made. 
In these cumstances: even though. 


‘there is no admission on the part of the 


4 
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apppellants, they have not raised any 
objection to the desirability of making 
the donation. In fact, they have gone 
to the extent of saying that they will 
themselves contribute to the scheme. 
Their only objection is that they can- 
not allow the present Gurdwara Pra- 
bandhak Committee to take personal 
advantages. What those advantages 
are has not been specified. Keeping in 
view that there. was no objection to the 
desirability of making the donation 
and also the fact that there is pending 
litigation between. the parties, the 
learned Single Judge has taken care: to 
give a direction that the donations must 
be made through a cross cheque drawn 
in the payee’s account. This direction 
will ensure that the donations to be 
by Gurdwara Prabandhak 
‘Committee will go into proper hands 
and we have reallly been unable to 
find why the appellants who admit the 


desirability of the donations have ‘filed i 


a written statement to this. suit. 
14. Questions -have been raised 
in the written statement as to the lega- 


lity of the Gurdwara .Prabandhak Com-. 


mittee as at present constituted. . Ale- 
gations have been made that the funds 
of the Gurdwara Prabandhak Commit- 
tee are being squandered. by the ‘present 
Committee: These questions are ` irrele- 


vant for the purpose of the present 


suit. In the case.of a public trust 


where directions. of the Court are con- 


sidered necessary any.two or more per- 
sons having an interest in the trust ‘can 
file a suit under Section 92 of the Code 
of Civil Procedure after obtaining the 
. consent. . The respondents 
in their personal capacity. have 
filed the suit and in this suit the only 
question which falls for consideration 
is whether the proposed. donation should 
be made by the Gurdwara Prabandhak 


Committee - irrespective: of who its pre-. 


sent office bearers may’ be.’ The allega- 
tions made in the written statement 
cannot be tried in this suit and did not 
call- for any Issue. 

15. This appeal is, therefore. 
dismissed but there will be no order as 


to costs. ' 
Appeal dismissed. 
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Mahant Prem Das Chela Mahant 
Bhola Dass, Appellant v. J oti Pershad, 
Respondent. 

Second Appeal No. 290D of 1962, D/- 
26-2-1971, from judgment and decree 
of Des Raj Dhameja Addl. Dist. J., 
_ Delhi, D/- 6-6-1962. 


- £O/FO/C600/71/JRM/S 


A. I. R. 


(A) Civil P. C. (1908), Section 11 — 
Res judicata — Principle is, issues tried 
in a suit shall not be retried in subse- 
quent aah between the same parties, 
Issues in a suit admit no degrees of im- 
portance. In considering the applicabi- 
lity of Section 11 the Court in the sub- 
sequent suit has only to see the matter 
which was directly and substantially in 
issue in earlier suit between the parties 
and the decision thereon. AIR 1959 Bom 
AIR 1963 Pmj 
hed. AIR 1963 SC -385, 
Followed. - (Paras & and 7) 


(B) Civil P. C. (1908), Order 6, Rule 
17 — Amendment of pleadings — Am- 
endment to convert eviction suit into 


‘one for. possession, if will deprive defen-- 


dant of his limitation plea, cannot he 

permitted. AIR 1957 SC 357 and AIR 
1957 SC 363, Following (1909) ILER 33 
Bom 644, Followed. 


(1963) ‘AIR 1963 Pun: 178 (V 50) = 
65 Pun LR 26, Jaljodhan Singh v. 
ar ae Singh | 

(1963) AIR 1963 SC 385 (V-50) = 
(1963) 2 SCR .285,. Vithal Yesh- 
want ` v. Shik khan  Makh- 


(1959) AIR 1959 Bom 125 (v 48) = 
60 Bom LR 382, Laxman Shiv- 
` shankar v. Saraswati 6 
(1957) AIR 1987 SC 357 (V 44) = 
1957 SCR 438 L.J., Leach and Co. 


Ltd. v. M/s. Jardine Skinner and : i 
(1957) AIR 1957 SC 363 (V 44) = 

. 1957 SCR 595, Pirgonda’ Hongonda | 

Patil, ve Kalgonda Shidgonda - 3 


Patil 

(1909) ILR 33 Bra 644 = 11 Bom 
LR .1042, Kisandas Rupchand V. 
Rachappa Vithoba 


3 
S, N. Chopra with Madan Bhatia, for 
Appellant; R. M. Lal, for Respondent. 
JUDGMENT :— ‘The appellant -has 
filed this’ appeal against the judgment 
dated June 6, 1962 of the Additional 
District J udge. Delhi., whereby the .find- 
ing of the trial ‘Court that the present 
suit filed- by ‘the appellant was barred 


. under Section 11 of the Code of Civil 


Procedure by Ea of the judgment 
dated July 12. 1947. in Suit No. 17 of 
1947, of the Subordinate Judge ` Ist 
Class, D Delhi has been affirmed. 


2. THe house in dispute which Es 
situate in Mohalla Dassan, Delhi, was 
leased out to the respondent with effect 
from. December 18. 1935 by a’ register- 
ed deed of lease by Mahant Bhola Das 
who ‘was the last' Mahant in respect of 
the temple and Thakurdwara of Charan 
Dassi which had been founded by one 
Swami Rup Ram. The lease was for 


‘a period of 10 years with . effect trom 


December 19,. 1935 and 
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December 18, 1945. Mahant Bhola Das 
died on November 11, 1939 and upon 
his death one Uma Shankar Shastri 
filed a suit in the Court of the Civil 
Judge Meerut claiming succession to 
Mahant Bhola Das: The appellant was 
one of the defendants in the said suit. 
The Civil Judge, Meerut, gave a judg- 


ment on October 11. 1944 decreeing the ` 


suit and holding that Uma Shankar 
Shastri was the Gaddi Nashin of Mahant 
Bhola Das and repelling the appellant’s 
claim to be such Gaddi Nashin. The 
appellant filed an appeal from the said 
judgment in the High Court of Allaha- 
bad. 


3. Without waiting for the re- 
sult of the appeal, the appellant filed a 
suit on January 7, 1947 against the res- 
pondent claiming the latter’s ejectment. 
The two material Issues in this suit 
were Issues Nos. 1 and 5. Issue No. 1 
was whether the respondent herein was 
a tenant of the appellant herein and 
Issue No. 5 was as to the effect of the 
decision of Civil Judge Meerut in the 
aforesaid suit which had been filed 
by Uma Shankar Shastri against the 
present appellant. On the first Issue, 
the Subordinate Judge held that the 
appellant had not produced the al- 
leged will of Mahant Bhola Das which 
had been alleged to have been filed In 
Allahabad High Court nor had he rea- 
lised any rent from the respondent. 
Relying upon the judgment of the Civil 


Judge. Meerut, that Uma Shankar Shas- - 


tri was the Chela of Mahant Bhola Das, 
the Subordinate Judge held that the 
appellant had failed to prove the, Issue. 
On Issue No. 5 the Subordinate Judge 
held that the said Uma Shankar Shastri 
had been declared as the Chela and Suc- 
cessor of Mahant Bhola Das and, there- 
fore, the appellant could not be the 
landlord of the respondent and the ap- 
pellant had, therefore no locus standi 
to file the suit. The Subordinate Judge 
in this case was concerned only with 
the question whether the respondent 
was a tenant under the appellant and 
that question was decided against the 
appellant for the reasons that the appel- 
lant had failed to prove the will of 
Mahant Bhola Das and that it had. been 


held by the Civil Judge, Meerut; that 


Uma Shankar Shastri and not the ap- 
pellant was the Chela and successor of 
Mahant Bhola Das. ' 


4. In so far as the suit out of 


which the present ‘appeal arises is con-. 


cerned, the trial Court and the first 
Appellate Court have not gone into the 
question as to whether the appellant is 
the successor of Mahant Bhola Das. or 
not because the suit has been’ disposed 
of merely on the preliminary issue as 
fo whether it was barred by res judi- 
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cate. In the present suit which was 
also a suit for ejectment and damages 
for use and occupation, the appellant 
had stated, inter alia, that the appel- 
lant: being the | successor of Mahant 
Bhola Das was by operation of law en- 
titled to eject the respondent. The 
im in the suit is for Rs. 600/- for 
use ‘and occupation and for ejectment 
of the respondent. The value of the 
suit for purposes of ejectment has been 
fixed at Rs. 100/- being one year’s ren- 
tal value. It is stated in the plaint 
that the cause of action for the present 
suit arose on August 2, 1954, which was 
the date when the High Court of Al- 
lahabad allowed the appeal which had 
been filed by the appellant against the 
order of the Civil Judge, Meerut. 


5. It cannot be disputed that the 
pleas which were raised by the appel- 
lant in the present suit are the same as 
were raised by him in the earlier suit 
because in this suit also he is claiming 


to be the landlord of the respondent on 


the ground that he is the successor of 
Mahant Bhola Das and was in posses- 
sion of his Gaddi. Directly and sub- 
stantially, therefore, the issue in the 
present case would be whether there is 
any relationship of landlord and tenant 
between the appellant and the respon- 
dent or, in. other words, whether the 
respondent is a tenant under the ap- 
pellant. This identical. issue was decid- 
ed in the earlier suit filed by the appel- 
lant in Delhi and this suit or the trial 
of the aforesaid issue as to the relation- 
ship between the parties being that of 
landlord and tenant would be barred 
under Section 11 of the Code of Civil 
Procedure. 


' 6 The only argument urges >a 
behalf of the appellant is that the ear- 
lier suit had been decided more on 
Issue No. 5 where the Subordinate 
Judge had held that the appellant had 
no locus standi to file that suit tren 
on the ground that there was no rela- 
tionship of landlord and tenant be- 
tween the parties. In other words, the . 
contention is that the decision of the 
earlier suit could have rested on the 
decision of Issue No. 5 and, therefore, 
the decision of Issue No. 1 would not 
be ‘res judicata. Reliance has been 
placed on the decision in ATR 1959 Bom 
125 in re: Laxman Shivshankar v. Sara- 
swati .daughter of Chanbasappa, where 
a learned Single Judge of that Court 
had treated the earlier suit to have 
been decided more on the . ground of 
being premature than on the ground A 
observed :— 


“Though the issue whether C was 
joint with D at the time of his death 
direct- 


in regard to suit property was 
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ly and substantially .in issue in the 
previous suit it could not be said that 
the decision thereon was a al decl- 
sion so as to operate as res judicata in 
the 1952 suit. It would not be proper 
to infer, merely from the fact that an 
issue has been numbered as issue num- 
ber one and tried first from out of the 


several issues raised in the trial Court- 


that it was necessarily the principal 
issue and that the decision on it was a 
final decision, nor could it be said from 
the position occupied by an issue that 
the party. had invited the Court to give 
its decision on that issue first. Having 
regard to the practice prevailing in this 
State, namely, that the trial Courts in 
this State give their decision on- all 
points in spite of the fact that the suit 
can be decided on a preliminary point, 
each case: has got to be answered with 
-reference to its own facts, and one of 
the tests which is -to be applied for 
determining this question is to find out 
whether the Court, which adjudged the 
issue, considered the issue to be mate- 
rial and essential. Having regard to 
the facts of the present case, and hav- 
ing regard to the observations made by 
the Court in 1950 suit, the issue regard- 
ing heirship was one which was re- 
garded by the determining Court as es- 
sential and which went to the root. of 
the plaintiffs case, and the moment an 
adverse finding was reached on_ that 
issue, the suit became premature. Under 
the aforesaid circumstances, the previ- 
ous litigation must be taken to have 
been decided more on the ground that 
the suit of S was premature, and, con- 
sequently,. the issue regarding the ‘sta- 
tus of C vis-a vis the suit property was 


not finally. decided and the same can: 
be re-agitated by the plaintiff 5 over 


again 9 


With respect to the learned J udge, 


I find it difficult to accept the broad 


proposition laid down by him. Section 


11 of the Code contains.a prohibition 
not only against the trial of a suit sub- 
sequently filed. but also of an issue 
which had been directly and substantial- 
'Iy in issue between the same parties in 
an earlier suit. |, There are no degrees 
of importance of any issue. The prin- 


-Jciple of res judicata is that if an -issue 


has been tried in a suit it.shall.not be 
retried in a subsequently instituted suit. 
Another. case on which reliance has 
been placed by the appellant is report- 
ed in AIR 1963 Puni 178 in re: Jaljod- 
han Singh v. Kirpa Singh, which does 


to to have. any bearing. ‘hi : ; 
not appear to me to have. any . will in his favour; that he is the legal 


on the matter. 


In that case there was no plea or 
{issue and the Court remarked that “the 
eryptic words of the executing Court, 


that this cannot be done in law, can-. 
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a aai t present case it can- 
not ‘be doubted that the question as to 
the relationship of landlord and tenant 
which is raised in this suit was direct- 
ly and substantially in issue in the 
earlier suit filled by the appellant in 
Delhi. It is needless to multiply au- 
thorities and it will be quite enough to 
refer to the decision reported in AIR 
1963 SC 385 in re: Vithal:-Yeshwant v. 
Shikandarkhan Makhtumkhan, where H 
has been observed that where the final 
decision in any matter at issue between 
the parties is based by a Court on its 
decisions on more than one point, each 
of which by itself would be sufficient 
for the ultimate decision,- the decision 
on each of these points operates as reg 
judicata between the parties. 


- J It is then argued . that the 
Subordinate Judge in the earlier suit 
had merely. decided the effect of the 
judgment of the Civil Judge, Meerut, 
This judgment to my mind was a piece 
of evidence in the case on the basis of 
which the Subordinate Judge in the 
earlier Delhi suit had come to the con- 
clusion that there was no relationship 


‘of landlord and tenant between the 


parties. It is as if the parties in the 
earlier Delhi suit had led evidence on 
the question whether: the appellant was 


‘a Chela of Mahant Bhola Das and as 


such was entitled to sue for- ejectment. 
In considering the applicability of Sec- 
tion’ 11 of the: Code of Civil Procedure. 
the Court in the subsequent suit :has to 
see the matter which was directly and 
substantially in -issue between the. par 
ties and the earlier decision on tha 
issue. From this point of view there 
cannot be any doubt that the matter 
directly’ and substantially in issue . În 


the present suit is the same as was the 


matter directly and substantially in 
issue in the earlier Delhi suit, name- 
ly, whether the respondent was‘a tenanf 
under the appellant. I have, therefore, 
no hesitation in coming to the conclu- 
sion that the present suit is barred 


. under Section 11 of the Code of Civil 
‘Procedure. - 


8. After filing the present appeal, 
the appellant filed an application, C. M. 
2986-D of 1964 for amendment of the 
plaint and by this application the ap- 
pellant wants ari opportunity .to urge 
that Mahant Bhola Das had executed a 


representative of Mahant Bhola Das 
and was, therefore, entitled to the po 
session of, the property-in question. The 
attempt, therefore, is to ` convert 
suit for eviction into a suit for posses- 


i 


1971 U. G. S. Mills v, S. (Addl) P. F. 


sion. This application is strongly op 
posed, ; application is allowed, a 
valuable right -to the respondent 
plead limitation would be lost. In 
1957 SC 357 in re: L. J; Leach and Co. 
Lid. v. M/s. Jardine Skinner and Co., it, 
has been -observed that ‘Courts would, 
as a rule, decline to allow amendments, 
if a fresh suit on the amended : ¢laim 
would be barred by limitation on 
date of the application. But that 


factor to be taken into account in exer-- 


cise of the discretion as to whether 
amendment should .be ordered, and does 
not affect the power of: the Court to 
order it, if that is required in the inte- 
rest of justice.” To the same effect are 
the observations in the case reported in 
AIR 1957 SC 363 in re: Pirgonda Hon- 
gonda Patil v. Kalgonda Shidgonda Patil, 
where the BN of Batchelor, J., 
in (1909) ILR 33 Bom 644 have been 
accepted, the observations being :— 


“That doctrine, ‘as I understand... it, 
is that amendment should” be: refused: 
only where the. other party cannot: be 
placed in the same position as if the 
pleading had been. o y correct, 
but the amendment . would cause 
an injury which could not be compen- 
sated in costs. It is merely a particu- 
lar case of this general rule that where 
a plaintiff seeks to amend by setting -up 
a fresh claim in respect of a cause of 


action which since the institution of the | 


allow’ it: would be to cause the defen- 
dant an cane which could not be 
- compensated in costs by. depriving.. him- 
of a good defence to the claim. The 
ultimate test therefore still: remains the 
same: can the’ ‘amendment be allowed 
‘without injustice to. the ‘other side, or 
can it not?” tee 
Applying these EEP I -have no 
hesitation in -dismissing . the civil Mis- 
cellanous petition. os 
9% In the result, the eae Is 

dismissed with costs. 
l Appeal dismissed. 
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Upper Ganges Sugar Mills. Ltd 
Petitioner v. The Sugarcane (Additional). 
Price Fixation | Authority etc., Respon- 
dents, 

, Civil Writ 896 of 1969; D/- 94-2-197T, 

(A) Sugarcane (Control) Order (1966), 

5 — Linking of price of sugarcane 


with the price of sugar under the order “ 


is not ultra vires the power of Central 
- Government. (X-Ref:— ‘Essential Com- 
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to Act (1962 


‘efficient -sugar producer 
-fetch a, larger amount of sugar price 
than’ would be fetched by a less eee 
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modities Act (1955), . Section 3). (X-Ref: 
aet (i068, Control (Additional 


Legislature in enact- 
ing the Act of 1955 to mean not only - 
a- minimum . price but. also the sharing 
by the cane growers in the higher price 
of sugar realised by the sugar pe 


(Par 
The, power to link the. aps of 
sugarcane with that of sugar and 


thereby to.compel the sugar producers to 
pay to the sugarcane growers a percent- 
age of the price of sugar obtained by 
them is expressly conferred on the Cen- 
tral Government both prospectively and 
retrospectively by the Sugarcane Con 
trol (Additional Powers) Act (1962). 
(Para 10) 
Even Lf the. Order: of 1966 does not 
expressly purport to be issued-under the 
Act of 1962 and mentions Section 3 of 
Act of :1955 as the source of power 


the order cannot be termed as ultra 


‘the powers of Central Govern- 
ment. ~ (Para 41) 
(B) Constitution of India, Art, 14 — 


him’ Linking’ of the price of sugarcane with 


the price of Sugar under Sugarcane 


` (Control) Order (19866) cannot be said 


to be. discriminatory against the Sugar 
producers and in pace of P producers 


-of other . essential comm (X-Ref: 
Essential “Commodities | Act (1955), Sec- 
tion 2 (a)). (Para 12) 


None of the hic essential com- 
modities enumerated in Section 2 (a) of 
the Essential Commodities Act (1955) can 
be compared with sugar and sugarcane, 

(Para: 13} 

(C) Constitution of India, Art. 14 =- 

of price of- Sugarcane with the 

price of Sugar under Sugar Cane Con- 
trol Order (1966) does not discriminate 
efficient Sugar producers and 

the less efficient ones. (X-Ref:— Sugar- 
cane- Control Order (1966) ). (Para 13) 
The letter 'P’ in the formula in the 


‘Schedule of the Order denotes only the 
` average ex-factory price realized by a 


Sugar producer and not the actual price 
obtained by a cular sugar produ- 
cer. It cannot, therefore, be said that 
the quantum of sugar produced by an 
could always 


cient ‘sugar producer (Para 13) 
- (D) Sugarcane (Control). ‘Order (1966), 
Schedule, Para 5 iture 
incurred to bridge the gap “between the 
installed . capacity and: the actual per- 
formance or production or capacity of 
a machinery or plant would be regarded 
Pi expenditure by way of rehabilitation. 
`- (Para 21) 

It. cannot be sald that any other 
expenditure has to be taken into ace 
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count in determining rehabilitation under 
the formula in the Schedule. What the 
autherity has to determine is a reason- 
able allowance. The letter ‘R’ in the 
formula stands for reasonable allow- 
ance. The only factor in determining 
what is reasonable stated in the formula 
is the rehabilitation expenses. It is not 
necessary to consider any other factor 
before the authority can decide what is 
reasonable allowance. The authority is 
not, therefore, required to take any- 

else into consideration in determin- 
ing the amount of ‘R’ under the formula. 


(Para 21) 
Cases Referred : Chronological Paras 
(1970) ATR 1970 SC 267 (V 57) = 


(1970) 1 SCR 673 = 1970 Cri LJ 
367, A. K. Jain v. Union of India 2 


(1965) ATR 1965 SC 991 (V 52) = 
(1965) 1 SCR 841, Roshanlal Gau- 
tam v. State of U. P. a l 

(1965) AIR 1965 SC 1977 (V 52) = | 
(1965) 57 ITR 176, Commr. of . 
Aa y. Gangadhar Baner- 


ee & Co. 

(1964) AIR 1964 SC 370 V 51) =. 
(1964) 4 SCR 869, Gopal Narain 
V. ares of U. P.: 11 

(1959) AIR -1959 SC.626 (V 46) = 
(1959) Supp 2 SCR 123, Diwan 
Sugar & General: Mills (P) Ltd. 

v. Union of India 2 
(1958) 1958 AC 41 = (1957) 3 WLR 
663, Commr. of Income-tax Vv. - 
Williamso on Diamonds Ltd. 21 

(4956) ATR 1956 SC 676 (V 43) = 
1956 SCR. 393, Tika Ramil v. State 
of U. P. (2,7, 18 


,N. A. Palkhivala, Sr. Advocate with 
M/s. A. C. Bhabra, Ravinder Narain, 
R. K. Choudhary, N. . Khetan and 
B. P. Maheshwari, for’ Petitioner; B. 
Sen, Sr. Advocate with M/s. B. N. Kir- 
pal and Devinder K. Kapur, for Respon- 
dents. 


yV. S. DESHPANDE, J.:— Acting 
under clause 5 and the Schedule of the 
Sugarcane. (Control) -Order, 1966, the 
Sugarcane (Additional) Price Fixation Au- 
thority (Respondent No.1) passed an 
order on 29th March 1968 ordering the 
- petitioner sugar mill to pay to the cane 
growers an additional -price of three 


21 


paise per maund and of twelve paise 7 


per quintal for sugarcane purchased by 
it in 1960-61 and 1961-62 respectively. 
The order was confirmed in appeal by 
the Joint Secretary to the Government 
of India on 3rd January 1969. The vires 
of Clause 5 and the Schedule of the 
Sugarcane (Control) Order, 1966 and the 
correctness of the abovementioned orders 
are enged in this and the connect- 
ed writ petition (Civil Writ 897 of 1969) 
under the following circumstances: 


2. Under sub-sections (1) and (2) 
{c) of Section 3 of the Essential Com- 
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modities Act, 1955, the Central Govern- 
ment is empowered to promulgate 
orders to secure the availability of an 
essential commodity at a fair price and 
to control the price at which it may be 


‘bought or sold. . Accordingly the Sugar 


(Control) Order, 1955 laid down the 
considerations to’ be taken into account 
by the. Central . Government fixing 
the price of sugar. The. validity of this 
Order was upheld by the Supreme Court 
in. Diwan Sugar and General Mils (P) 
Ltd. v. Union of India, (1959) Supp 2 
SCR 123 = (AIR 1959 SC 626). The 
maximum price of sugar was fixed by 
the Central Government apparently be- 
cause sugar enjoys a sellers’ market.. 
Sugar is made exclusively from sugar- 
cane juice. The price of - sugarcane, 
therefore, is the.‘ most important ele- 
ment in the fixation of the. price of 
sugar. Sugarcane is a food-crop. Sec- 
tion 3 (2) (b) of the Essential Commodi- 
ties Act, 1955 empowers the Central 
Government. to provide by. order . for 
maintaining or increasing the cultivation 
of food-crops including | the cultivation 
of sugarcane. It is the price which the 
cultivators could obtain for sugarcane 
which would induce them to’ decide to 
grow sugarcane. Alternative. crops could 
be grown in’the same land and, there- 
fore, the price of sugarcane has to be 
such as to make its cultivation attrac- 
tive .as compared to the cultivation of 
other crops and the prices obtainable 
for such other crops. The regulation of 
the cultivation of sugarcane under. the 
U. P. Sugarcane (Regulation of Supply 
and Purchase) Act, 1963 was upheld by 
the Supreme Court in. Tika Ramji v. 
State of U. P., 1956 SCR 393 = (AIR 
The sugarcane is a heavy 
crop which is difficult to transport. It 
is also quickly perishable. It. has a 
buyers’ market and, therefore, the mini- 
mum price at which the sugarcane could 


be bought by the sugar pene from: 


the cane growers had. to be regulated 
by the: Central Government by issuing 
the Sugarcane (Control) Order, 1955, the 
validity of which was upheld by the 
Supreme Court in A. K. Jain v. Union 
g India, (1970) 1 SCR 673 = (AIR 1970 
C 267). 


3. While the sugarcane could be 


1955, the sugar could. be sold by the 
sugar producers at- the maximum price 
fixed under the Sugar (Control) Order, 
1955. There was-no machinery by which 
the cane growers -could share in the 
comparatively high price of sugar ob- 
tained by the sugar producers, The 
Sugarcane (Control) Order, -1955 was, 
therefore, amended in 1958. By this 
amendment, the price at which sugar 
produced from sugarcane was. sold by 
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the producers of sugar was made a re- 
levant consideration in fixing the mini- 
mum price of sugarcane. The price of 
sugarcane was linked with the price of 
sugar by the addition of clause 3-A 
which provided that the. sugar produ- 
cer shall pay to the cane growers. in 


addition to the minimum sugarcane 
price fixed under clause 3, a further 
amount; if found due, in accordance 


with the provisions of the Schedule 
which was also added to the Sugarcane 
(Control) Order, 1955 by the amendment 
in 1958. The Schedule contained a for- 
mula by which a certain percentage of 
the price of sugar obtained by the sugar 
producers in the. market became pay- 
able to the cane. growers ‘from whom 
the sugar producers had bought the 
sugarcane. The formula was as below:-— 
X x P-T-c-S —Y. 


İt M 


100 M 


*X’ was the percentage cost of sugar- 
cane to the total cost of sugar exclud- 
ing taxes as determined by the Central 
Government from time to time on the 
basis of the recovery and duration of 
season of the factory for the year. This 
was thus a notional figure. ‘P’ was the 
average ex-factory price of sugar and 
its by-products. ‘T’ was the excise. duty 
and cess on sugar. ‘C’ was the a 

cost of transport of sugarcane incurred 
by the sugar producer.- ‘S’ was the sel- 
ling commission paid by the sugar pro- 
ducer while ‘M’ was the weight of the 
sugarcane divided by the weight of the 
sugar produced therefrom. was the 
minimum ‘price already paid by the 
sugar producer for the sugarcane. The 
result of this formula was to be equal 
to the actual amount of additional price 
of sugarcane payable by the sugar pro- 
ducer to the cane grower. In 1962 on 
the representation of the sugar produ- 
cers, the Government decided to allow 
the sugar producers to deduct expenses 
of rehabilitation from:the price of sugar 
obtained by them before working out 
the additional price payable y them 
to the cane growers. This had to be 


done retrospectively from 1958 to 1962. 


The Sugarcane “Control (Additional 


Powers) Act, 1962 was, therefore,:.pas-. 


sed to enable the Government to amend 
the Sugarcane (Control) Order, 1955 
either prospectively or retrospectively in 
respect of any matter for which provi- 
sion had been made in clause 3-A and 
the Schedule thereof. The Sugarcane 
(Control) Amendment Order, 1962 was, 
therefore, passed under Section 3 of the 
Fssential Commodities. Act, 1955 read 
with Section 2 of the Sugarcane Control 
(Additional Powers) Act, 1962 to enable 
deduction of a reasonable allowance for 
rehabilitation by replacing ‘C’ by ‘W in 
the formula in the Schedule of the Sugar- 
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cane (Control) Order, 1955. Subse- 
quently, the Sugarcane (Control) Order, 
1966 was passed as a measure of con- 
solidation. Clause 5 and the Schedule 
of this Order were the same as clause 
3-A and the Schedule of the Sugarcane 
(Control) Order, 1955 as amended im 


1958 and 1962. 


4, It is this linking of the price 
of sugarcane with the price of sugar 
and the effect given to it by the impugn- 
ed orders which is the target of attack 
in this and the connected writ petition. 
Shri N. A. Palkhivala learned counsel 
for the petitioner during his argument 
confined his attack only to the follow- 
ing grounds, namely:-~ 

(1) Clause 5 and the Schedule of 
the Sugarcane (Control) Order, 1988 as 
also clause 3-A and the Schedule of the 
were 
ultra vires Section.3 of the Essential 
Commodities Act, 1955 and were not 
validated by the Sugarcane Control (Ad- 
ditional Powers) Act, 1962. 


(2) Alternatively, these provisions 
were unconstitutional being contrary to 
Article 14 of the Constitution as they 
discriminated between sugar producers 
and producers of other essential com- 
modities and also between the more effi- 


cient sugar producers and the less effi- 


n + 


cient ones. 


(3) Even ff. these provisions were 
held to be valid, the impugned orders 
were liable to be quashed on the ground 
of an error of law apparent on the face 
of record inasmuch as the amounts 
claimed by the petitioner as rehabilita- 
tion expenses were illegally . disallowed 
either wholly or partly. 

6b We examine below the con- 
tentions of the learned counsel in the 
order in which they are set out above. 


I. Shri Palkhivala did not dispute 
that the Central Government had the 
power to fix the prices of sugarcane 
and sugar. .What he objected to was the 
linking of the price of sugarcane with 
the price of sugar. He argued that 
such g was not fixing any fair 
price of the sugarcane purchased by the 
sugar mills. On the contrary, the Cen- 
tral Government -was thereby imple- 
menting a scheme enabling the cane 
growers to share in the profits earned 
by the sugar producers. Such profit- 
sharing was not contemplated by Sec- 
tion 3 of the Essential Commodities Act. 
The provisions of the Sugarcane (Con- 
trol) Orders enabling the Government 
to do so were, therefore, ultra vires the 
Essential Commodities Act. By way of 
analogy, it was pointed out that Legis- 
lature had to pass a separate statute 
for the payment of bonus to the indus- 
trial workers. The payment of bonus 
eould not be brought about by linking 


->the price control. 
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the wages of industrial workers with 
the profits earned by their employers. 


6. What was the ambit of the 
power .to fix prices conferred by Sec- 
tion 3 of the Essential Commodities Act 
on the Central Government? The ex- 
pressions used to denote this power are 


“fair prices” and “controlling the price” 


of an essential commodity like sugar, 
The same power was exercisable in 
respect of sugarcane which was the 
food-crop out of which sugar was made 
to ensure the maintenance and increase 
in the cultivation of sugarcane. The 
Legislature did not define “fair prices” 
and did not lay down any criteria for 
On first impression, 
therefore, the conference of such wide 
powers on the Central Government 
without any guidelines would appear to 
be excessive delegation of subordinate 
legislative powers. The objects for which 
the powers are to be exercised are, how- 
ever, stated in Section 3 (1) of the Es- 
sential Commodities Act, 1955, namely, 
to maintain or increase supplies of es- 
sential commodities and to secure their 


equitable distribution and availability 
at fair prices. These are, therefore, the 
guidelines according to which the 


prices are to be fixed by the Central 
Government. According to the learned 
counsel, however, these guidelines did 
not authorise the Central Government 
to lay down the further criteria for 
the fixation of sugarcane prices with a 
view to link the price of sugarcane with 
the price of sugar. The point at issue, 
therefore, is whether such linking of 
the two prices was in the contempla- 
tion of the Legislature in enacting the 
Essential Commodities Act. 


T. In the opening paragraphs of 
the counter-affidavit filed by the Union 
of India and also in the Supreme Court 
decision in Tika Ramji referred to above 
1956 SCR 393 at pp. 399 to 408 = (AIR 


1956 SC 676 at pp. 683 to 688), the his-. 


tory of the regulation dnd control of sugar- 
cane price has been set out. They show 
that ever since the Sugar Industry Protec- 
tion Act, 1932 was passed, the Govern- 
ment has pursued the policy of ensuring 
the payment of a fair price for sugar- 
cane bearing a reasonable relation to 
the price of sugar. Under S. 3 of the 
Sugarcane Act, 1934, powers were con- 
ferred on the Provincial Governments to 
notify controlled areas and to fix mini- 
mum prices for the purchase of sugar- 
cane intended to be used in a sugar fac- 
tory and to prohibit sugar factories from 
purchasing the sugarcane otherwise than 
from the sugarcane growers. The mini- 
mum prices fixed by the Government of 
Uttar Pradesh and Bihar bore definite 
relationship to the price of sugar realiz- 
ed by the sugar producers. In 1953, 
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the South Indian Sugar Mills Associa- 
tion in consultation with the cane 
growers evolved a formula known as 
‘SISMA’ formula under which the sugar 
producers paid to the cane growers an 
extra price over and above the mini- 
mum price which had been fixed.by the 
State Government for the sugarcane for 
1952-53. An All India formula for link- 
ing the price of cane with the price of 
sugar was also evolved and applied on 
a voluntary basis from 1953-54 season. 
When, therefore, the Essential Commodi- 
ties Act, 1955 was enacted, the fair 
price for sugarcane could be understood 
by the Legislature to mean not only a 
minimum price but also the sharing by 
the cane growers in the higher price of 
sugar realized by the sugar producers. 
Thus, the vague phrases “fair price” or 
“price control” used in Section 3 of the 
Essential Commodities Act, 1955, as- 
sume a considerable meaning because of 
its history and context. 


8. Further, the fixation of “fair 
prices” and “price control” are a diff- 
cult job capable of being performed by 
the Government or such agency as is 
in possession of necessary economic and 
social data. It involves experimenta- 
tion so that by trial and error the pro- 
per: criteria for the fixation of “fair 
prices” and “price control’ may be 
evolved. It is not always possible for 
the Legislature, therefore, to lay down 
a priori criteria of price fixation. 


9. The Essential Commodities 
Act became law on ist April 1955. On 
2nd April 1955, the Central Government 
appointed an- expert Committee known 
as the Gopalkrishnan Committee for 
examination of the formula linking the 
sugarcane price with the price of sugar. 
In the very first sentence of its Report, 
this Committee stated that “the ques- 
tion of passing on to the cane grower 
a legitimate share of the price realized 
for sugar by factories has been under 


consideration of the Government for 
some time past”. The Committee re- 
commended that the sharing of the 


sugar price. by the cane growers should 
be put on a compulsory basis. The 
Sugarcane (Control) Order, 1955 was, 
therefore, amended in 1958 by the in- 
sertion of a new clause 3-A providing 
for payment of an amount in addition to 
the minimum cane price, where found 
due. to the cane growers to be calculat- 
ed in accordance with the formula 
given in the Schedule. The price link- 
ing formula was further examined by 
the Tariff Commission in 1961 in the 
light of its previous Report on the Cost 
Structure of Sugar and Fair Price pay- 
able to the Sugar Industry (1959) and 
the price linking formula was amended 
as per the Tariff Commission Recom- 
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mendation (1961) by the Sugarcane 
(Control) Amendment Order,. 1962. issued 
under Section 3 of the Essential Com- 
modities Act, 1955 and Section 2 of the 
Sugarcane Control (Additional Powers) 
Act, 1962. The data collected and con- 
sidered by the Government, by the 
Gopalkrishnan Committee and by the 
Tariff Commission thus directly formed 
the basis of the enforcement of the price 
sharing system. This socio-economic 
data served as the basis. of the -amend- 
ments of 1958 and 1962 to the Sugar- 
cane (Control) Order, 1955, and of. the 
Sugarcane Control (Additional Powers) 
Act, 1962. — p po < 

10. The criteria for the payment 
of additional price laid down- by the 
Government in clause 3-A and the Sche- 
dule inserted. in the Sugarcane (Control) 
Order, 1955: by the amendment of 1958 
were. expressly approved by the Parlia- 
ment in enacting. the Sugarcane Control 
(Additional Powers):- Act, 1962. The 
power to link the sugarcane price ‘to the 
price of the sugar and thus compel the 
sugar producers to pay to the sugar- 
cane growers a percentage of the -price 
of sugar obtained -by them was. expres- 


sly conferred on the “Central Govern-_ 


ment both ‘prospectively and retrospec- 
tively by this Act of 1962. The signific- 
ance of the Act of 1962 is twofold. 
Firstly, it enabled the Government to 
further amend the price formula by al- 
lowing deduction of the rehabilitation 
expenses to the’ sugar producers retros- 
pectively for the years 1958 to 1962. 
Secondly, it conferred on the Central 
Government a substantive and ~ separate 
power to enforce such price linking 
quite apart from: the power already 


given by. Section 3 of the Essential 
Commodities Act, 1955. Learned coun- 
sel for the petitioner Palkhivala 


argued that statute has two dimen- 
sions, namely, one of time and the 
other of subject-matter. According to 
him, the sole object of the Act of 1962 
lay in the time dimension to enable the 
Central Government to give a retrospec- 
tive effect to the proposed amendment 
of the price linking formula. He argu- 
ed that the power to lay down and èn- 
force the price linking formula was not 
contained in Section 3 of the Essential 
Commodities Act and was not given by 
Section 2 of the Act of 1962. We have 
already given reasons above to show 
that the power was already contained 
in Section 3 of the Essential Commodi- 
Hes Act. We are also of the view -that 
the Act of 1962 has both the dimensions 
of time and subject matter. For, the 
Act enables the Government to enforce 
the price linking both retrospectively 
and prospectively. This substantive 
power is conferred by it on the Gov- 
ernment in addition to the power con- 
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ferred by Section 3 of the Essential 
Commodities Act. | 

1L It is true that the impugned 
orders have been made in 1968 and 





purport to be issued -under the Act of 
1962 and mentions Section 3 
sential Commodities Act alone as the 
source of power.. (Roshanlal Gau 

v. State of U. P., (1965) 1 SCR 841 at 
page 845.=— (AIR 1965 SC 991 at page 
993) and Gopal Narain v. State of U. P., 
(1964) 4 SCR 869 at page 884 = (AIR 
1964 SC 370 at p. 377)).. Even if it is as- 
sumed for the sake of argument that 
Section 3 of the Essential Commodities 
Act did not authorise the price linking 
system and, . therefore, the Sugarcane 
(Control). Order. 1966 was ultra vires as 
it. was not issued under the Sugarcane 
Control (Additional Powers) Act, 1962, 
even then the effect would be that the 
Sugarcane (Control) Order.. 1955 as, 
amended in 1958 and 1962 would remain 
unrepealed and valid inasmuch as the 
amendment of 1962 was- expressly made 
both under Section 3 of the Essential 
Commodities Act, 1955 and Section 2 of 
the Sugarcane . Control (Additional 
Powers) Act, 1962. That would be 
sufficient to support the enforcement of 
the price linking system. 


12. Learned counsel for the peti- 
tioner characterised: the price linking 
system. as a system of profit sharing. 
It has to be borne in mind, however, 
that the additional price.is made pay-. 
able to the cane growers by the sugar 
producers:from the price of the sugar 
obtained by them and before their pro- 
fits are determined. The cane growers 
are, therefore, sharing not in the pro- 
fits of the sugar producers but in the 
price obtained by the sugar producers 
for sugar. The reason is that sugar is 
made almost entirely of sugarcane juice. 
In practice, however, the grower of 
sugarcane and the maker of sugar are 
different. This accident, however, should 
not mean that the maker of the sugar 
should be allowed to get away with a 
price which is disproportionately: larger 
than the price paid by him to the cane 
grower for the sugarcane. The finished 
product, i.e., sugar, is regarded as a re- 
sult of the joint contributions of the 


a 
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cane growers and the sugar producers. 
It is the price of sugar, therefore, which 
has to be shared between them. What 
has been already paid by the sugar pro- 
ducer to the cane grower is the mini- 
mum price. In fixing the minimum 
price, it might not -have been possible 
to estimate precisely how much price 
the sugar will obtain. This is why a 
link had to be established between the 
minimum price of the: sugarcane and 
the maximum price of the sugar. This 
was one method of g an equi- 
table distribution of the price of sugar 
between the cane growers and the sugar 
producers. Another method could be 
to link the price of sugarcane from the 
start with the price of sugar instead of 
first fixing the minimum price for sugar- 
cane and then obtaining an additional 
price for the same. It is understood 
that since 1962 onwards the payment 
of additional price has become unneces- 
sary as to start with itself the sugar- 
cane price is linked with the sugar 
price. Both these methods ` are for 
. sharing the sugar price between the 
cane growers and the sugar producers 
and not for profit sharing between the 
two. There is absolutely no analogy 
between the Minimum Wages Act and 
the Payment of Bonus Act on the one 
hand and the fixation of the minim 
price for the sugarcane under clause 3 
of the Sugarcane (Control) Order, 1966 
and the payment of additional price for 
sugarcane under clause 5 thereof. It 
cannot be argued, therefore, that an 
additional price for sugarcane could not 
be made payable under the Sugarcane 
(Control) Order, 1966 inasmuch as pay- 
ment of bonus was not made payable 
under the Minimum Wages Act without 
resort to the Payment of Bonus Act. 


Tl. Can it be seriously argued that 
the Linking of the price of sugarcane 
with the price of - sugar discriminates 
against the sugar producers and in 
favour of the producers of other essen- 
tial commodities? The list of essential 
commodities under Section 2 (a).of the 
Essential Commodities Act- includes 
widely divergent things. None of them 
can be compared to sugar and sugar- 
cane. Before a petitioner raises the 
plea of discrimination under Article 14 
of the Constitution, it is necessary that 
he must plead and prove that two per- 
sons or things which are alleged to 
have been differently treated belong- 
ed to the same class and are similarly 
situated. It is only then that the ques- 
tion whether a reasonable classification 
exists between them and whether the 
classification is justified can be consi- 
dered. As the petitioner has not shown 
that the other essential commodities are 
similarly situated with sugar and sugar- 
cane, no comparison with them is pos- 
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sible. It cannot be said, therefore, that 
the Government could have resorted to 
a price linki system in fixing the 
prices of other essential commodities as 
it did in respect of sugar and sugar- 
cane. The first aspect of the alleged 
discrimination has, therefore, no basis. 


13. Shri Palkhivala then argued 
that the price of sugar obtained by a 
more efficient sugar producer would. be 
more than the price obtained by the 
less efficient ones. For, according to 
him, with the same amount of sugar- 
cane of the same quality a more eff- 
cient producer would produce a larger 
amount of sugar than would be done 
by a less efficient producer.’ This argu- 
ment seems to be based on the assump- 
tion that the letter ‘P’ in the -formula 
in the Schedule of the Sugarcane (Con- 
trol) Order, 1966 is the actual price ob- 
tained by a particular sugar ‘producer. 
It is only the actual price obtained by 
one sugar producer which can be lar- 
ger than the actual price obtained by 
another sugar producer working on the 
same amount of sugarcane. It is 







price to the sugarcane grower. But ‘P’ 
represents only the average ex-factory 
price realized by a sugar producer. Th 
ex-factory price of the sugar is also 
fixed at the same rate for all sugar pro- 
ducers by the Sugar (Control) Order, 


larger quantum of sugar may, there 
fore, result not so. much because of the 
efficiency of management but because of 
the better quality of sugarcane. Under 
Sections 15 and 16 of the U. P. Sugar- 
cane (Regulation of Supply and Pur- 
chase) Act, 1953 as brought out in the 
Supreme Court decision in Tika Ramii’s 
ease, 1956 SCR 393 = (ATR 1956 SC 
676) the State Government had the 
power to reserve areas from which alone 
sugarcane could be purchased by a 
particular sugar producer. By clause 4 
of the Sugarcane (Control) Order, 1955 
also power was given to the Central 
Government to prohibit or restrict or 
otherwise regulate the export of sugar- 
cane from any area for supply to dif- 
ferent factories. Due to this arrange- 
ment, a particular sugar producer would 
pay the additional price of sugarcane 
only to the cane growers in a particu- 
lar area. It would be difficult, there- 
fore, to compare for the purposes of 
Article 14 the additional price paid by 
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such a producer with the additional 
price paid by another producer to dif- 
ferent cane growers for cane supplied 
from a different area. Lastly. there 
would be other factors such as the effi- 
ciency of labour, accidents, strikes. etc., 
which would also influence the element 
of quantum of sugar produced. It 
cannot be said, therefore, that the price 
linking formula discriminates against 
the more efficient sugar producers. 


14. It was also argued that cane 
growers were paid the same minimum 
price for their cane irrespective of the 
quality of the cane. Such a complaint, 
if any, could be heard only from the 
cane growers and not from the peti- 
tioner. No such case is made out in 
the petition. This contention, therefore, 
cannot support any grievance of the 
petitioner. It was also said that good 
cane sold to bad producers would 
secure no- additional price to the cane 
growers while bad cane sold to good 
producers may still result in the pay- 
ment of additional price. As already 
stated above, cane growers of different 
areas being earmarked to different pro- 
ducers. there is no room for such a 
comparison. It was also said that the 
same cane grower would get additional 
price from an efficient sugar producer 
but not from an inefficient one. It- was 
not shown, however, that the same 
cane grower could supply cane to dif- 
ferent sugar producers. This question 
also is, therefore, academic. It is to be 
noted that the price of sugarcane fixed 
under the Sugarcane (Control) Order is 
initially the minimum price only. Such 
a minimum price did not purport to be 
a fair price. It could not be argued, 
therefore, that after the fixation of the 
minimum price. no additional price 
could be made payable to the cane 
growers. : 

Tt. The claim to rehabilitation ex- 
penses is based on paragraph (5) of the 
Schedule to Sugarcane (Control) Order, 
1966 which runs as follows:— 


tR ig such allowance per maund or 
quintal of sugar for the factory as may 
be deemed reasonable by the Central 
Government, having regard to the 
amount actually spent by the factory 
on rehabilitation during the year and 
the amount transferred as reserve to a 
special rehabilitation account during the 
year”. 
The rehabilitation expenses are, there- 
fore, to be determined for each year 
separately and not over a period of 
years. The petitioner has not transfer- 
red any amount as reserve to a special 
rehabilitation account during the years 
1960-61 and 1961-62. It is only such 
amounts, therefore, which can be claim- 
ed by bim as rehabilitation allowance 
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as may be deemed reasonable by the 
Government. In deciding what is rea- 
sonable, Government has to have regard 
to the amount actually spent by th 
factory on rehabilitation. Shri Palkhi- 
vala assailed the impugned orders in’ 
this respect on two grounds. Firstly, 
the Sugarcane (Additional) Price Fixa- 
tion Authority and the appellate autho- 
rity wrongly thought that only a physi- 
cal replacement of machinery or build- 
ing by a new one would amount to re- 
habilitation. Secondly, the expression 
“having. regard to” did not exclude 
consideration of expenses other than 
those incurred on actual rehabilitation. 


15. Shri Palkhivala was on good 
ground in his first criticism of the im- 
pugned orders. The order dated 29-3- 
1968 by. the Sugarcane (Additional) 
Price Fixation Authority is not a speak- 
ing order. It is not known, therefore, 
how it determined the rehabilitation 
expenses and whether it took the right 
or wrong view of rehabilitation. The 
appellate order dated 3-1-1969 is for- 
tunately a speaking order. Its perusal 
shows that rehabilitation allowance was - 
wrongly disallowed either wholly or 
partly on several items by the appel- 
late authority. The basis for under- 
standing the contentions of the peti- 
tioner and the order of the appel- 
late authority is furnished by the cor- 
respondence between the petitioner and 
the Government. In the letter dated 
25th/29th May 1954 (R-1) the petitioner 
informed the Government that the pre- 
sent installed capacity of the factory is 
2575 tons and sought sanction to in- 
crease the installed capacity to 3200 
tons per day. The petitioner enclosed 
a tentative list of requirements in which 
Item No. 8 related to boilers. Three 
boilers of 7500 sq.ft. heating surface 
each were asked for. Subsequent ex- 


perience showed that boiler No. 7 
brought the installed capacity to 3200 


tons. Boiler No. 8 was required to 
bridge the gap between the installed 
capacity and the actual capacity. It was 
mentioned that one boiler of 7500 sq. ft. 
heating surface out of these three had 
already been sanctioned. On 25-11-1957 
(at page 102 of the record) the peti- 
tioner informed the Government that 
it had practically installed all the items 
sanctioned under the licence for in- 
creasing the installed capacity to 3200 
tons. On 8-7-1958 (R-2) the Govern- 
ment wrote to the petitioner that al- 
though most of required additional 
plant and machinery had been installed, 
the petitioner had not achieved the 
extended capacity of 3200 tons and ask- 
ed for the reasons for the same. The 
Government observed that the capaci- 
ties at the centrifugal and boiler sta- 
tions appeared to be inadequate for a 
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crushing rate of 3200 tons per day. If 
the installed capacity had not been 3200 
tons, the Government could not have 
expected the factory to reach the 
crushing capacity to 3200 tons per day. 
When the Government said, therefore, 
that the capacities at the -centrifugal 
. and boiler stations appeared to be in- 
adequate they must be understood to 
mean that the actual cavacities or the 
actual production or ‘performance were 
jnadequate and not that the rated capa- 
city or the installed capacity... was” in- 
adequate. On 15-7-1958 (R-3). the peti- 
tioner explained 
average crush ‘of 2667 tons ver dav 
against a licensed capacity of 3200 tons. 
In this letter also the petitioner | stated 
that the existing boiler: capacity: “was 
definitely .inadequate for 3200 ° tons 


crushing capacity. . But . the petitioner ` 


was determined to. push up this crush- 
ing to 3200 tons in the coming season. 
-This would -also indicate that it was only 


- the actual crushing capacity ‘which ‘was 


_ inadequate | = not the ner? capa- 
city. 


16. When the Ga aie ‘asked 
the petitioner to explain: why the actual 
production was less than 3200 tons 
it was clear ‘that the: Government knew 
that the installed capacity is calculat- 
ed according to the rated capacity of 
the machinery and plant. A machi- 
nery or ‘a ‘plant is manufactured to ‘give 
a certain outturn. This is its rated -or 
installed capacity: | As . the machinery 
or the be ‘gets’ older its installed 
capacity is not equal to the actual pro- 
duction. The actual capacity or the 


` actual production becomes less and-less . 


than the Rig sees or the rated capa- 

to bridge the gap between 
the installed capacity and -the actual 
production: ‘that rehabilitation’ expenses 
are to’ be incurred.. Such rehabilitation 
may ‘take ‘two forms. The 
nery may either be -physically discard- 
ed and new machinery of the same 
actual capacity is- substituted or new 
machinery is added to the old machi- 
nery.. As the old’ machinery may’ not 
have “become completely. useless. it: is 
not usually discarded physically. 
cheaper -to add the new machinery ‘side 
by side to the old.one. In such a case 
rehabilitation consists not of -physical 
replacement of an--.old asset but the 
replacement: of the lost actual capacity 
of the old asset by the. new machinery. 
This replacement of the ‘lost - actual 
capacity of production Is as: good re- 
habilitation as the physical replacement 
of: a discarded asset, i 


The petitioner had originally 
six boilers. It obtained the seventh 
boiler in 1957-58 ‘and thereby made wun 
-an installed’ capacity of 3200 tons. But 
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the old boilers were not giving an out- 
turn of steam equal to their installed 
capacity. It was necessary, therefore, 
to add another boiler- to bridge this 
gap between -the installed capacity and 
the a capacity. The expenditure 
on the- purchase, of the eighth boiler 
was claimed by the petitioner by -way 
of rehabilitation.‘ The. case of the peti- 
tioner is clearly explained In the memo- 
randum of appeal filed by the petitioner. 
before the appellate authority. At pages 
112 and 113 of the paner-book, it is 
clearly ‘stated that the purchase of the 
eighth boiler was necessary to make 
good the difference between the rated 
capacity and the actual steam produc- 
by them which was below ‘the rated 
capacity. This argument..was reproduc- 
ed in the order of ‘the appellate ae 
rity (page 119 of the paper book). 
the appellate authority. does not son 
any: appreciation of the argument "on. 
page 120 of the ‘paper-book, The ap- 
pellate authority failed to oe clear 
the distinction between installed 
capacity and the actual Fane: et it 
disallowed the expenses on the pur- 
chase ‘of the boiler in the’ apparent 
belief that the purchase of the eighth 
boiler was by way of expansion or ad- 
dition as distinguished from rehabilita~ 
tion. As already ‘ exvlained: above 
though the aero of the eighth boiler 
was.made after installed capacity 
of 3200 tons had ee reached the ac- 
tual capacity of the boilers was nof 
reaching 3200 tons and, therefore, the 
purchase of the eighth boiler- was by 
way. of rehabilitation to bring up the 
actual production to the rated capacity. 


18. On 19th August 1958 (R-4) 
the Government told: the petitioner 
that the licensed expansion of the fac- 
tory could not be. deemed to be com- 


pleted unless the capacities at the centri- 


fugal and boiler. stations were increas~ 


‘ed in accordance with. the expansion 


programme. It. was-observed : that some 
items of machinery were yet to be in- 
stalled to achieve the licensed extend- 
This again 
means. that the additional machinery to 
be installed would bridge the- ele be- 
tween: the installed capacity’ and the 
actual capacity. On 26-8-1958- (R-5) 
the petitioner wrote to the Government 
that it required another boiler to cope | 
up with the steam demand for a daily 
crushing rate of 3200 tons. This also 
shows that the additional boiler was 
required to bridge the gap between the 
installed capacity and the actual pro- 
duction. On 29-10-1959 (at page 128 of of 
the paper-book) the petitioner explains 
the ‘actual heating surface of the . bo?’ 
lers which was below their rated capa- 
city or installed’ ca oe Therefore, 
on 6-12-1959 (at page. 127.of the ‘paper. 
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book) the Government | informed the 
petitioner that. there was :no objection 
the installation of two boilers of 


nection with the substan on 
. of the factory upto 3200 ee of crush- 
ing capacity. What is called expansion 


here is itself rehabilitation eich as 
these boilers would bridge the gap be- 


tween the installed capacity of the old . 


boilers which was 3200 tons and. the 
than 


actual capacity which was less ' 


3200 tons. On 27-3-1960 (at page 129)- 


the petitioner is .explaining the instal- 
lation of a boiler of 7500 sq.ft. beat- 
ing surface instead of one of the‘ two 


boilers of 5000 sq.ft. heating surface 


sanctioned for the capacity of 3200 .tons. 
This again d 


by the petitioner. It only 
that the actual capacity or ac- 
tual production was less than the rated 
capacity and. that. the new boiler was 
lates to bring up 


ty. upto 

23-12-1961 (R-7) also the. petitioner is 
explaining how it is trying. to match 
' the actual capacity with the . licensed 
extended capacity of 3200 tons’ show- 
ing that the - installed capacity . of . 3200 
tons was already. there, 
formance was. not upto it. 

nexure to R-8, Item No. 27 is boilers 
which explains the steam pressure pro- 
duced by the old and the new boilers 
showing how the new boilers, were in- 
stalled by way of rehabilitation of. ‘the 
lost capacity of the old boilers. All 
this correspondence leads to the same 
conclusion, namely, that the mafor por- 
tion of the expenditure by the 
petitioner on . account of rehabilitation 
has not been considered by the autho- 
rities under the misapprehension that 
any expenditure which did not result 
in the physical replacement of an ‘old 
item was not by way of rehabilitation. 


19. 
the other items such as chimney’ and 
draught fans, vacuum: filter, new pan 
and massecute pumps. At page 113 of 
the paper-book, the petitioner explain- 
ed that though the three _ chim- 
nies had an installed capacity of 3200 
tons per day, Chimney No. 1 had eer 
in it and Chimney No. 2 had falen. 
was ne ; 
Chimney and draught fans to replace 

ey No. 2 and to -rehabilitate 
Chimney. No. 1. At page 121-of the 
Leelee aati the appellate authority re- 
garded this expenditure also as on ex- 
pansion or addition and not as rehabili- 
tation inasmuch as the new chimney 
did not physically replace the old one 
‘but only replaced the lost capacity «of 
the old one. The expenditure on the 
vacuum filter and new pan- was. -also 


U. G. S. Mills v. S. (Addl) P. F. Authority .. [Prs. 18-21] 


oes not mean that the in-. ‘the order which is, 


The same remarks apply . to: 


therefore, to install = 


‘able allowance. The letter ‘R’ in the for- 
also. mula stands for reasonable all 
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claimed by way of rehabilitation but 
does not’ seem to have been so under- 


stood. by the appellate authority. 


20. From a perusal of the im- 
pugned orders, it is not clear` what 
principles were followed by 
thorities in d 


rehabilitation expenses 

respect of several items. In respect- of 
the boilers and the chimnies,-the claims 
have been disallowed wrongly -under 
the misapprehension. that a physical 
replacement of an item was necessary 
for rehabilitation. This was. a mistake 


-of Jaw ‘apparent onthe face of the re- 


cord of the appellate order. It vitiates 
einereiore: liable to 


be quashed. 


: 21. Shri Palkhivala relied on the 
decision: of the Privy. Council in Com- 
missioner of Income-tax v. Williamson 
Diamonds . Ltd., 1958 AC 41, followed 
by the Supreme Court in Commr. of 
Income-tax v. Gangadhar Banerjee and 
Co., (1965) 57 ITR 176 = (AIR 1965 SC 
1977),- for the ‘proposition that the 
words © ' ‘regard to” do not res- 


- trict the power. of the: authority, to the 


stated considerations and the authority 
can. take into consideration other things 
also. These decisions ‘have to be under- 
stood in the context in which they were 
given. The question was whether the 
Commissioner could be said to be satis- 
fied that -having regard to losses pre- 
viously incurred by the company or to 
the smallness of the profits made, the 
payment of a dividend or. a larger divi- 
dend than that declared could be un- 
reasonable.. It was held that capital 
losses, though not included in the word 
“losses” could. still. be taken into ac- 
count by the Commissioner even though 
they were not mentioned as relevant 
considerations in the statute. The. Tea- 
son -was that it was impossible to arrive 
at. a conclusion as. to reasonableness by 
dering only the two matters,, name- 

nh the losses previously. incurred and 
the. smallness of the ‘profits. The capi- 
tal losses had, therefore, to be taken 
into account. -The present case is dis- 
ble -from these decisions. The 
cone of “rehabilitation”? is clear. Any 
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The only factor in determining what is 
reasonable stated in the formula is the 
rehabilitation expenses. It is not neces- 
sary to consider any other factor before 
the authority can decide what is reason- 
able allowance. The authority is not there- 
fore, required to take anything else into 
consideration in determining the amount 
of ‘R’ under the formula. 


~ 22, We, therefore, set aside the 
impugned orders dated 29th March 1968 
and 3rd January 1969 and direct the 
Sugarcane (Additional) Price Fixation 
Authority or its’ present equivalent to 
consider the claim of the petitioner to 
rehabilitation allowance in the light of 
the following principles :— 


(1) The installed capacity of the 
plant of the petitioner sugar mill as a 
whole and of the individual items of the 
machinery, etc., was of crushing capa- 
city of 3200 tons per day. 


(2) The Sugarcane (Additional) Price 
Fixation Authority shall first determine 
whether the actual capacity of the plant 
and/or of any of the individual items of 
the machinery, etc., was below the in- 
stalled’ capacity of 3200 tons per day 
in the years 1960-61 and 1961-62. 


(3) If so, the Authority shall then 
find out how much of the expenditure 
claimed by the petitioner as rehabilita- 
tion allowance in each of these years 
has. contributed to bridge the gap be- 
tween the installed capacity and the 
actual capacity of the plant and/or of 
any of the individual items of the 
machinery, ete., and allow only such 
expenditure as rehabilitation allowance 
in the particular year. For instance, 
the expenditure on the purchase of a 
particular item may contribute to the 
increase in the actual capacity beyond 
3200 tons per day, If so, only that part 
of the expenditure would be allowable 
as being for rehabilitation as contribut- 
ed to the increase of the actual capa- 
city upto 3200 tons. Similarly, even 
if an item is purchased in the relevant 
year 1960-61 and 1961-62 it is oniy that 
part of the purchase money which was 
spent in the year 1960-61 and 1961-62 
which is allowable as rehabilitation ex- 
penditure for that particular year. Pay- 
ments made either before or after these 
years are not to be considered for the 
purpose of determining rehabilitation 

allowance for each of these two years. 
' Tt is not necessary that the old item 
must be physically discarded before the 


new item is purchased. Both can con- 


tinue to be used side by side and the 
actual capacity of both will have to be 
taken into account to determine to 
what extent the gap between the in- 
stalled capacity and the actual capacity 
Is bridged by the new item. 


Lu. 
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v. Same Sing 
(1969) AIR 1969 Puni 139 (V 56) = 


A.I. R. 


(4) Expenditure not incurred for 
such rehabilitation is not to be allow- 
ed as reasonable allowance under para- 
graph (5) of the formula stated in the 
Schedule of the Sugarcane (Control) 


Order, 1966. 

23, The writ petitions (Civil 
Writs 896 and 897 of 1969) therefore 
succeed partially and are allowed as 
above. In view of the divided success, 
we make no order as to costs. 


Order accordingly, 
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HARDAYAL HARDY AND M. R. A. 
ANSARI. JJ. 


Smt. Shanti Devi, Appellant v. Bal- 
bir Singh and another. Respondents. 


L. P A. No. 77 of 1970, D/- T dE 


from judgment and decree of . 8. 
Deshpande J. reported in ILR (1970) 
Delhi 21. 


(A) Hindu Marriage Act (1955), Sec- 
tion 9 (1) and (2) — The scope of the 
word ‘reasonable excuse’ in sub-section 
(1) is not restricted to the grounds 
which under sub-section (2) can be 
taken in answer to a. petition for res- 
titution of conjugal rights. AIR 1959 
Punj 162 and 1969 Delhi LT 519, Rel. 
on; ILR (1970) Delhi 21, Reversed. 

(Paras 9, 10) 

Sub-section (1) of Section 9 itself 
lays down certain conditions which 
must be fulfilled by the husband or wife 
before a decree can be granted. It will 
have to be seen firstly, whether a 
spouse has withdrawn from the society 
of the other without a reasonable ex- 
cuse, secondly court must be satisfied 
about the statements made in the peti- 
tion and: thirdly there must be no legal 
ground for not granting the relief. 

(Para 9) 

Thus in a petition under Section 9 
the question of cruelty cannot be for- 
mulated as an alternative question to 
be examined where requirements of 
sub-section (1) are not satisfied. 

(Para 12) 

(B) Hindu Marriage Act (1955), Sec- 
tion 9 (1) — If from the conduct of the 
husband wife entertains an apprehen- 
sion that it is unsafe to live with him, 
she has reasonable excuse for with- 
drawing from his society. (Para 26) 


Cases Referred: Chronological Paras 
(1969) 1969 Delhi LT 519, Ram ga i 


70 Punj LR 712, Sadhu Singh 
Balwant Singh v. Smt. Jagdish 


Kaur Sadhu Singh 10 


EO/FO/C593/71/RSE/S 
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(1966) ATR 1966 All 150 (V 53) = 
1965 All LJ 453, Jagdish Lal v. 
Smt. Shyama Madan 10 

(1966) 68 Pun LR 713 = 1966 Cur 

_LJ 417, Smt. Santosh Kaur v. 
Mehar Singh 10 

(1963) AIR 1963 Andh Pra. 312 
(V 50) = (1962) 2 Andh WR 434, 


Annapurnamma 
(1963) AIR - 1963 

(V 50) = 1963 Jab LJ 195, Shakun- 

talabai v. Baburao Daduji Mandi- 


lik 
Latics’ ATR oe All. cg) 49), 


(1962) ATR i962, Madh Pra 211 
(V 49) = 1962 MPLJ 192, Alop- 


bai v. Ramphal Kuni 
at “ATR 1960, tas 422 (V 47) = 
er LR 127, Gurcharan Singh 
mt. Waran Kaur 10 
asso) AIR 1959 Punj 162 if 46) = 
ae LR 188, Mst. ev 
Sarwan Singh 10, 11 
üs. 1895 Probate 315 = §4 LJP ` 
Russel v. Russel 


L. Aggarwal with A. L. Joshi 
and. gens Kumar, for Appellant; Res- 
pondent in person. 


HARDAYAL HARDY, J.:— This is 


ereby judgment 
nal District Judge dismis- 
sing the application for restitution of 
conjugal rights under Section 9 of the 
Hindu Marriage Act 25 of 1955 filed by 
Balbir Singh Gupta, respondent No. 1, 
was set aside and a decree for restitu- 
tion of conjugal rights was passed in 
his favour against Shrimati Shanti Devi 
who has appealed against the same and 


1955 according to Hindu rites. It ap- 
pears that before the appellant’s mar- 
riage, her elder sister was married to 
respondent No. 1 and she died about 
three months before this marriage. 
There was a child from the first mar- 
riage who has however died since then. 
The parties lived together and a daugh- 
ter, who is now living with the appel- 
lant, was born to them. After their 
marriage they resided together at Viney 
Nagar, ue ee till on 11-5-1960 in 
pursuance warrant issued under 
Section w Criminal Procedure Code 
by a New ‘Delhi Magistrate, the dppel- 
lant was Cun from the house of 
respondent No. 1 in Viney Nagar. 


2. On 25-7-1960 the present ap- 
plication for restitution of conjugal 
rights was filed by respondent No. 1 on 
the ground that the appellant had, 
without reasonable excuse, withdrawn 


_ Shanti Devi v. Balbir Singh (H. Hardy J.) 


[Prs. 1-6] Delhi 295 


from his society at the instigation of 
her father, who was impleaded as res- 
pondent. No. 2 in the said application 
a e n a al 
appeal as respondent No. 2. 

3. The application was resisted 


wherein it was alleged that respondent 
No. 1 had started paying attention to a 
ae in Viney Nagar whom he wanted 
to marry and adopted all sorts of means 
to torture the appellant and practised 
cruelty on her. A stage was reached 
when respondent No. 1 even threaten- 
ed to do away with her life. She sent 
urgent messages and letters to her 
father to get her out of the control and 
confinement of respondent No.1 and that 
is why the Magistrate was moved for 
issuing a warrant under S. 100, Cr. P.C. 
4, Upon the beast of the 
ae the following two issues were 
ed by Shri Manmohan Singh Gujral 
ee a Judge of the Punjab and Haryana 
High Court) and the case was eventual- 
ly tried by Shri Des Raj Dhameja, 
Addl. District Judge Delhi:— 
1. Whether the petitioner is not 
entitled to a decree for restitution of 
aa years rights? 


5. The trial J piane on an exa- 
mination of the evidence (documentary 
as well as oral) led by the parties came 
to the conclusion that the appellant had 
been maltreated and that there was 
sufficient material to show that she had 
been detained by respondent No. 1 and 
had also been given beating. The 
learned trial Judge was therefore of the 
opinion that there was reasonable ex- 
cuse for the appe ani to withdraw from 
the society of respondent No. 1 within 

the meaning of S. 9 (1) of the Act and as 
such the said respondent was not entitl- 
ed to a decree for restitution of oa 
rights being passed in his favo 

6. On appeal the learned: ‘Single 
Judge has taken the view that on the 
evidence on record it was not sufficient 
to hold that there was eny reasonable 
excuse for the withdrawal of the appel- 
lant from the society of her husband. 
In coming to that conclusion it has also 
been held that the statements made by 
respondent No. 1 were true while the 
statement made by the appellant had 
not, been proved to be true. It has 
also been held that there was no matri- 
monial offence and no ground has been 
proved by the appellant which would 
have justified the grant of judicial 
separation, nullity of marriage or divorce. 
On this view of the matter, the learned 
Single J udge has up-set the judgment 
of the court and has granted a 
decree for restitution of conjugal rights 
to respondent No. L against his wife, 
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= Te Tt appears to us that while 
framing the questions that fell for deci- 
sion in this case the learned Single 
Judge was of the view that the fol- 
lowing questions arose for his decision:— 


(1) Whether the wife withdrew from 
the society of the husband without rea- 
sonable excuse within the meaning of 
Section 9 (1) of the Act; or 
~ (2) Whether the conduct of the hus- 
band toward the wife amounted to such 
cruelty as to cause a reasonable appre- 
hension in her mind that it would be 
harmful or injurious for her to live 
with the husband within the meaning 
of Section 9 (2) of the Act. 

8. The learned Single Judge also 
appears to have been of the view that 
the courts in India have followed the rule 
laid down in Russel v. Russel. (1895 Pro- 
bate 315) although S. 9 of the Hindu 
Marriage Act, 1955 reproduced Sections 
32 and 33 of the Divorce Act, 1869 
which were based on the law as pra- 
ctised in the English ecclesiastical courts 
prior to 1884 and laid down a rule dif- 
ferent from what was said in the case 
of Russel v. Russel. 


9. The question as to whether 
Section 9 of the Hindu Marriage Act, 
1955 re-enacted the principles underly- 
ing the law as practised in the English 
ecclesiastical courts prior to 1884 for 
the simple reason that the marriage 
under the said Act was more of a sacra- 
ment than a contract, is no longer open 
to doubt as on a matter of construc- 
tion of Section 9 of the Act, it has been 
held in a series of cases decided by 
almost all the High Courts in India ex- 
cept the High Court of Andhra Pradesh 
in Annapurnamma v, Appa Rao (AIR 
1963 Andh Pra 312) that sub-section (1) 
of Section 9 itself lays down certain 
conditions which must be fulfilled by 
the husband or wife before a decree 
for restitution of conjugal rights can 
be granted to him or her as the case 
may be. It will have to be seen first- 
ly whether the husband or wife. as the 
case may be, has withdrawn from the 
society of the other without a reason- 
able excuse. The second requirement 
is that the court must be satisfied about 
the truth of the statements made in 
such a petition, Thirdly, there should 
be no legal ground why the relief 
should not be granted. In a case of 
this nature the petition shall fail not 
because of any defence set up by the 
opposite party under Section 9 (2), but 
it cannot succeed on account of non- 
fulfilment of one of the essential in- 
gredients of sub-section (1) of Section 9. 


10. This view has the support 
of a decision of Grover, J. (as he then 
was) in Mst. Gurdev Kaur v. Sarwan 
Singh (AIR 1959 Punj 162), of Inder 
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Dev Dua, J. (as he then was) in Gur- 
charan Singh v. Smt. Waryam Kaur, 
(AIR 1960 Puni 422) and of a Divi- 
sion Bench of Madhya Pradesh High 
Court in Alopbai v. Ramphal Kuniilal 
(AIR 1962 Madh Pra 211). The same 
view was also taken by the Indore 
Bench of the same High Court in 
Smt. Sau Shakuntalabai v. Baburao 
Daduji Mandilik’ (AIR 1963 Madh Pra 
10). Two Judges of Allahabad High 
Court in Smt. Mango v. Prem Chand 
(AIR 1962 All 447) and Jagdish Lal v. 
Smt. Shyama Madan (AIR 1966 All 
150) have also taken the same view. 
One of us (Hardy. J.) in Ram Kali v. 


‘Same Singh (1969 Delhi LT 519) also 


took the same view. In Shrimati San- 
tosh Kaur v. Mehar Singh ( (1966) 68 
Pun LR 713) P. C. Pandit, J. of the 
Punjab High Court was also of the 
same view. R. S. Sarkaria, J.. of the 
Punjab and Haryana High Court also 
took the same view in Sadhu Singh 
Balwant Singh v. Smt. Jagdish Kaur 
Sadhu Singh, (ATR 1969 Puni 139) and 
it was held that the scope of the word 
“excuse” in sub-section (1) of Section] - 
9 is not restricted to the grounds which 
under sub-section (2) of that Section 
can be taken in answer to a petition 
for restitution of conjugal rights. 


11. In this view of the matter, 
the observations made by the learned 
Single Judge which. may tend to cast 
some doubt on the meaning of Sec- 
tion 9 of the Hindu Marriage Act, 1955 
and to restrict the scope of the defence 
to what is laid down in sub-section (2) 
of the said section will have to be 
overruled and the law is as has been 
stated by Grover. J. in Mst. Gurdev 
Kaur’s case AIR 1959 Puni 162 which 
was followed by one of us In Ram Kals 
case. 1969 Delhi LT 519. 


The question therefore h 
to be viewed in the light of the first 
question set out by the learned Single 










which 
tive to the first question, because in a 
defence to an application for restitu- 


“reasonable excuse” are much wider in 
scope than what is prescribed in sub- 
section (2) of Section 9 and which the 
learned Single Judge has described as 
a matrimonial offence. The learned 
Single Judge appears to us to be’ per- 
fectly right, in spite of his earlier re- 
action, to the true meaning of Section 
9 of the Act in stating that for the 
success of his petition, respondent No. 1 
had to prove three things, namely: (i) 
the absence of a reasonable excuse for 
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the withdrawal of the appellant from 
his society; (ii) the absence of any legal 
ground why the petition should not be 
granted; and (iii) the truth of the state- 
ments contained in the petition. 

13. This being the legal position 
the pleadings and evidence on record 
have to be scrutinised to find out whe- 
ther such “reasonable excuse” is want- 
ing in this case to justify the with- 
drawal of the, appellant from the 
society of her husband. In the pre 
sent case, the burden of proving want 
of such reasonable excuse obviously 
lay on respondent No. 1 who was the 
petitioner. The grounds pleaded by 
the appellant in her reply to the hus- 
band’s petition were as follows:— 

“(1) The husband was paying his 
attention and he is even. now doing so 
to a girl in Vinay Nagar; . 

(2) The husband tortured her and 
practised cruelty on her and intended 
to do away with her life; 

(3) He beat her; 

(4) He snatched all her belongings. 

(5) He would not allow her to move 
out of the house.” 
These grounds. were elaborated by her 
in the statement of better particulars 
which she supplied on the application 
of her husband and then the parties led 
evidence to show the existence of any 
of these grounds so as to constitute 
reasonable excuse for withdrawal of 
the appellant from the society of her 
husband. i 

14. On behalf of the 
evidence was led to show that the hus- 
band was paying attention to a girl 
named Usha Kiran whose photograph 
was shown by the appellant to Om 
Parkash Gupta. Om Parkash Gupta 
(R. W. 4) stated that he saw a girl 
moving about in the company of the 
husband and that the girl as well as 
the husband were both working in the 
Reserve Bank of India. The appellant 
(R. W. 5) stated that it was Om Par- 
kash who had told her that the place 
where the girl was residing was Darya- 
gani while the husband himself was 
living in Viney Nagar. According to 
the learned Single Judge Daryagan] 
being far away from Viney Nagar, it 
fs most unlikely that the persons resid- 
ing far away from each other would 
be seen’ in the company of each other. 
According to the learned Judge. in a 
city like Delhi, thousands of persons 
work in offices which employ both men 
and women and if a man and a woman 
working in an Office are merely seen 
fogether in each other’s company. the 
explanation may be that they had 
either casually met each other or that 
they were either going home from the 
office or were going to the office to- 
gether. 


` 


Shanti Devi v, Balbir Singh (H. Hardy J.) 


appellant. 


[Prs. 12-17] Delhi 297 


15. The observations of the learn- 
ed Single Judge have much to com- 
mend themselves to us. Merely be- 
cause two persons, one a male and the 
other a female, who are working in 
the same office, are seen together in 
each others company will not by it- 
self mean anything. The so-called 
photo has not been produced, the ex- 
planation for the omission being that 
it had been left behind in her box when 
she was asked to leave her husband’s 
house pursuant to .a warrant of re- 
covery under Section 100, Criminal 
Procedure Code does not seem to be 
correct. It may be that the appellant 
suspected that some other girl was res- 
ponsible for her troubles. The connec- 
tion of respondent. No. 1 with some 
other’ girl could merely provide the 
motive for the ill-treatment meted out 
to her and is by itself not pleaded as 
a defence. That circumstance will 
therefore have to be excluded from con- 
sideration. 

16. The next point urged on be- 
half of the appellant is that she was 
being ill-treated by respondent No. 1 
and that he intended. to do away with 
her life. It is true that the appellant 
has not produced any medical evidence 
nor is there any evidence of neigh- 
bours to show that she was be- 
ing beaten or that respondent No. 1 
intended to do away with her life. 
There is however the evidence of Ch. 
Murari Singh (R. W. 1). He.was a 
Revenue Assistant at Delhi: when he 
came to give evidence in Court. Accord- 
ing to him Shri Nawal Singh, respon- 
dent No. 2 who is father of the appel- 
lant had complained to him in May, 
1960 that respondent No. 1 had been 
maltreating his daughter and was beat- 
ing her, as a result of which she had 
been reduced very much. He asked the 
witness to persuade respondent No. 1 
to treat his wife properly. With the 
help of Shri Ram Kumar of Bharat 
Swatantra Mill, respondent’ No. 1 was 
brought before him. The witness tri- 
ed to persuade him to keep the appel- 
lant with him and to treat her well 
He replied that it was not possible for 
him to pull on with the girl -because 
he did not like her. 

17. This evidence of R. W. 1 has 
not been referred to by the learned 
Single Judge. It is true that the ap- 
pellant’s father Shri Nawal Singh 
(R. W. 3) was working as a Consolida- 
tion Officer under Shri Murari Singh 
at Hissar in 1955. Shri Murari Singh 
was also present at the time of mar- 
riage of the appellant with respondent 
No. 1 and that the appellant’s father 
had known this witness for the last 
about 20 years. The two of them had 
however not been posted together after 
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the year 1955. Respondent No. 2 had 
however mentioned to this witness a 
number of times about the maltreat- 
ment of his daughter at the hands of 
respondent No. 1. The witness is a 
respectable Government official and 
merely because the appellant’s father 
was working under him or they ori- 
ginally belonged to villages in close 
vicinity to each other, is hardly any 
reason why this witness should come 
forward to perjure himself. There is 
no reason to distrust the evidence of 
this witness particularly when the state- 
ment regarding ill-treatment and beat- 
ing by the appellant is also supported 
by the testimony of Shri Nawal Singh 
and the evidence of Shri Om Parkash 
(R. W. 4) who is related to the appel- 
lant. Om Parkash Gupta has clearly 
stated that he used to visit the appel- 
lant while she was residing in Viney 
_ Nagar with respondent No. 1. In 1959 
he saw respondent No. 1 and told him 
that his relations with the appellant 
were not good and that in his presence 
also once or twice, respondent No. 1 
rebuked the appellant as to why she 
was taking her complaints to her rela- 
tives, 

18. It is no doubt true that as 
for beating there is no medical evi- 
dence nor has any person been examin- 
ed who could say that he saw the ap- 
pellant being beaten by her husband 
in his presence. But in a case where 
the girl belongs to a respectable family, 
there is nothing surprising if no com- 
plaint was ever lodged with the police 
or there is no medical evidence to show 
that she had been beaten by her hus- 
band. Women of such families seldom 
take to lodging complaints with the 
police against their husbands nor do 
they go` to doctors for treatment unless 
the injury is of a very serious nature. 
Many a woman suffers in silence and 
even oe or relatives are not in- 
formed. It is only when life becomes 
a burden that a woman takes her re- 
lations into confidence and that is pre- 
cisely what the appellant in the pre- 
sent case appears to have done. ‘Till 
the ‘year 1958 the relations between 
the two spouses remained cordial. 


19. Thereatter whenever her 
father visited her, the appellant would 
weep and tell him that respondent No. 
1 had started maltreating her. To- 
wards the end of 1959 the maltreat- 
ment became worse. Shri Nawal Singh 
tried to persuade respondent No. 1 but 
it had no effect. It is only in April 
and May 1960 that the appellant wrote 
to her father the letters Exhibits R-i 
and R-2. On receipt of the last letter, 
he came to Delhi and went to the house 
of respondent No. 1. According to him, 
an attempt was made to persuade res- 
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appellant 


‘being of his wife and daughter. 


AIR. 


pondent No. 1 but he became more and 
more excited. He called the appellant 
and in the presence of her father abus- 
ed her. He told her father that he 
would continue this treatment and 
would abuse her and beat her. The 
appellant’s father collected his relations 
and the relations of respondent No. 1 
at the house of respondent No, 1. -In 
their presence also the attitude of res- 
pondent No. 1 was the same. The ap- 
pellant’s father was abused and dis- 
graced by respondent No. 1 in the pre- 
sence of the relations. When he was 
asked to send away the appellant he 
replied that he would do so only if she 
could give a deed of divorce. 


20. It is in these circumstances 
that the appellant’s father made an 
application under Section 100, Criminal 
P. C. (Exhibit R-3) a which a war- 
rant (Exhibit R-4) . issued. The 
appellant was produced before the 
Magistrate who made an order (Copy 
Exhibit R-5) asking her to go where 
she liked. The appellant’s father there- 
upon requested Ch. Murarl Singh 
: 1) to intervene. 


From 11-5-1960 till today the 
is residing with her father at 
Karnal She has a young daughter aged 
about 12 years who is also living with 
her. During the last 10 years respon- 
dent No, 1 has neither sent any money 
to the appellant or to his child. There 
is no correspondence to show that he 
ever cared to inquire about the well- 
It was 
during the first week of October, 1960 
when this petition for PEUS of 
conjugal rights was pending and it was 
suggested by the trial Court that the 
appellant should go and live with her 
husband. She agreed to do so but after 
staying with him for two or three days 
she left his house. She could. not have 
done so when she had gladly ylelded 
to the suggesticn of the trial Court, 
unless respondent No. 1 made her life 
miserable, 


22. Respondent No. 1 has in his 
statement tried to make out a case that 
the appellant was fond of studies and 
had educated herself with a view to 
take up a job and it is this aspect of 
the matter which appears to have 
weighed with the learned Single Judge 
in holding that the appellant was a 
bold and dashing girl who wanted to 
live on her own and that is the rea- 
son why she was not prepared to ad- 
just herself to her married life. In this 
connection, a reference was made to 
certain letters written by the appel- 
lant. Exhibit A-4 is a letter dated 
26-10-1953 to her sister, who was then 
married to respondent No. 1. The next 
letter is Exhibit A-5 which was writ- 


21. 
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ten by the appellant to respondent No. 1 
on 14-2-1954 after the death of her 
sister. In the first letter she tried to 
express dis-agreement with her own 
sister while in the second letter ane 
had the courage to propose 
to respondent No. 1 on the condition 
that she was allowed to educate her- 
According to the learned 
“the significance of these letters 
is that they show up the appellant as 
a woman of very strong views who 
would live according to her own . 
views and would not be prepared to make 
any adjustments with her husband. A 
happy married life is possible only after 
mutual adjustment by the husband and 
wife. The wife in the present case 
has shown herself a person who was 
not prepared to make such adjustments. 
seems to me to be the basic cause 
why she has decided to leave her hus- 
band. e was obviously not’ happy 
with him but she has not been able to 
show that any blame was attributable 
to the husband which would justify 
her living away from : 


23. We fail to see how these in- 


ferences can be wn from the letters 
referred to by the learned Single 
Judge. If the appellant and her sister 


were practically of the same age and 
she wrote a letter to her sister expres- 
sing dis-agreement with her, it does not 
follow that she was a woman of strong 


her sister had died leaving a 
old baby. There was a talk 

marrying respondent No. 1 with the 
object of bringing up the little baby. 
The appellant was then busy with her 
studies and if 
her own brother-in-law 
prepare to marry him so as to bring 
up the child, provided she was allow- 
ed to educate herself further, does 
it show that even after her marriage 
she was not prepared to adjust herself 
to the requirements of a married life. 
According to the learned Single Judge 
this “was an act of inexcusable im- 
pertinence to write such a letter and that 
it would be difficult to find another 
bold woman in our society.” It may be 
so; it may not be so. Does this letter 
indicate that she was so bold as to 
throw away her married life when ac- 

cording to the learned Judge 
she lived with her husband without any 
difficulty during the next three years 


that she was 


and it is only when respondent No. 1 - 


started ill treating her that she felt 
constrained to bring the matter up to 
bes notice of her father and other rela- 
ves. 


24. Respondent No. 1 has not 
given any reason why -his wife who 
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according to him was being treated 
fairly, had suddenly started complain- 
ing against him to her father and other 
relations. He has examined quite a 
few witnesses (P. Ws. 3 and 4 are his 
own personal friends while P. W. 1 is 
the brother of his friend). They all 
came and said that there were no quar- 

between the husband and wife. 
Respondent No. 1 admitted 
that there used to be occasional heated 
arguments over the matter of the ap- 
pellant’s studies or taking up an em- 
ployment. But if that were so there 
would be no occasion for the appellant 
speaking of daily beating in Exhibit 
R-1 and her prayer for being rescued. 
With regard to the studies, respondent 
No. 1 himself changed his 
from matriculation (which the 
lant had passed in 1958) he shifted the 
stand to her intention to take B. A. 
Examination in 1960. As regards em- 
ployment. there is no suggestion that 
she had applied for a particular fob or 
that there was an offer of one and -res- 
pondent No. 1 had objected to her ac- 
cepting the same. 


25. The learned trial Judge has 
accepted the version of the appellant 
that for some time, before she was re- 
scued by the police, she was being 
beaten and had also been detained. It 
is not merely a case of occasional heat- 
ed arguments between the husband and 
wife. The trouble was more serious and 
therefore resulted in the complaint in 
Court under Section 100, Criminal P.C. 


26. It is true that the police 
officer who went to rescue the appel- 
lant stated that she was not locked up 
in a room, but that is because respon- 
dent No. 1 himself was in the house 
and she could not have left the house 
when he himself was there. The mother 
of respondent: No. 1 viz. Smt. Sarswati 
Devi was also there at that time. There 
is therefore nothing in the evidence led 
by respondent No. 1 to show that the 
appellant was not being beaten. In a 
case where the appellant is constantly 
abused and beaten and her husband has 
the courage to do so in the presence of 
the wife’s father who too is insul 
and abused in the presence of the girl, 
the learned trial Judge appears to us 
to have been fully justified in coming 
to the conclusion that the appellant was 
being tortured and cruelty was being 
practised on her. The appellant has 
also stated that respondent’ No. 1 was 
threatening to take away her life by 
administering pills which are ordinarily 
used for developing photographs, al- 
though there is no other evidence on 
that point. If the relations between the 
husband and wife: have reached such 
a stage that the husband was going 
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about telling everybody who came to 
see him on her behalf that he would 
let her go only if she gave a deed of 
divorce, the possiblity of his taking re- 
course to that unfortunate step, cannot 
be completely excluded. In any case, 
the apprehension that he may do so, 
will have a serious’ effect on the mind 
of the wife. She is bound to feel un- 
safe in the company of such a person. 


27. We therefore hold that res- 
pondent No. 1 had acted in a manner 
which did establish the charge of beat- 
‘ing against him. He had abused the 
appellant and had done so ‘in the pre- 
sence of her father and other relations. 
He had also not allowed her to move 
out of the house and it therefore be- 
came necessary for tbe appellant to 
send two letters to her father. 

he 


28. The circumstance that 

also snatched away her belongings may 
not have been proved but the other 
circumstances have been clearly esta- 
blished. The learned trial judge had 
accepted her version and there is no 
reason why that version should not be 
allowed to prevail 


29. Respondent No. 1 was given 
full opportunity to engage a counsel, 
more so when he had an eminent coun- 
sel to defend him at the stage of trial 
of his petition. We have no doubt that 
respondent No. 1 has sufficient money 
as he has been paying maintenance and 
litigation charges to the appellant. 
Even when the case was brought be- 
fore us and we directed that he should 
-pay a sum of Rs. 300/- on account of 
litigation expenses and pay mainten- 
ance to the appellant at the rate of 
Rs. 50/- p.m. with: effect from 1-6-1970 
onwards, he came forward with a false 
excuse that he had no money and yet 
the whole of the amount was paid by 
him within a fortnight from the date 
on which we made the order. 


30. 
pellant showed us certain pictures in 
which respondent No. 1 has been found 
to be sitting with another girl named 


Kamlesh Bhatnagar with the backs of. 


the two meeting each other and also 
in a manner which showed undue 
familiarity between the two. It was 
stated that respondent No. 1 was liv- 
ing with that girl and had also a child 


from her. Respondent No. 1 asked for. 


the negatives of the pictures being pro- 
duced but when the same were shown 
to him he kept quiet and stated that 
he had nothing to say in answer to the 
arguments of the learned counsel for 
the appellant. We did not allow these 
pictures to be placed on record nor did 
we take these allegations into account, 
as in our opinion the other evidence 
was quite enough for the purpose. 
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Learned counsel for the ap- 
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, 31. The result of the foregoing 
discussion is that the appellant has 
been able to make out a reasonable 
excuse to keep away from the society. 
of respondent No. 1 within the mean- 
ing of Section 9 (1) of the Act. The 
application of respondent No. 1 was 
therefore rightly rejected by the trial 
Court and should not have been inter- 
fered with in appeal. The appeal is 
therefore allowed with costs against 


respondent No. 1. . 
Appeal allowed. 
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Muni Lal, Appellant v. Nand Lal, 
Respondent. 


S. A. O. No. 175-D of 1966, D/- 21-T- 
1971 from order of C. G. Suri. Rent 
Control Tribunal, Delhi, D/- 8-8-1966. 


- (A) Civil P. C. (1908), Sections 160, 
101 — A question as to waiver of notice 
to quit is a question of fact. It canm- 
not be allowed to be raised for the first 
time in second appeal. (X-Ref:— T.P. 
Act (1882), Section 106). (Para 13) 


The terminability of a lease by a 
notice to quit is a matter of contract 
between the parties. They can always 
dispense with the notice, either to starf 
with or at a. subsequent. stage. The 
landlord need not specifically invoke a 
contract to prove a waiver. Waiver can 
be inferred by conduct of tenant also. 

(Paras 10, 12. 18) 

Thus, the tenants cannot be allow- 
ed to raise the plea of non-service of a 
notice to quit before terminating tenancy 
especially when it has been raised for 
the first time in second appeal and that 
too after expiry of period of limita- 
tion for filing the appeal and -after 
fighting litigation -for several years 
without raising the plea. The require- 
ment of notice would be deemed to 
have been waived. The landlord also 
cannot be allowed to say. for the first 
time in second appeal, that the tenancy 
was not contractual but statutory under 
Section 29 of Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954). 

(Paras 7. 13 and 14} 


(B) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), Section 14 (1) 
(e) — Landlord’s requirement cannot be 
said to be not ‘hona fide’ merely on 
ground that his son for whose residence 
eviction is sought is not taking food in 
common with the landlord. (Para 16) 


Common mess is not an essential 
requirement in considering bona fide re- 
quirement of landlord. (Para 16} 
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Cases Referred: Chronological Paras 
(1971) AIR 1971 Delhi 98 (V 58) = 
1970 Ren CR 532, Battomal v. 
Rameshwar Nath 11, 12 
(1970) 1970 Ren CR 1105 = 1971 
Ren CJ 103 (Delhi), Boota Ram v. 
Balmukand Lt 
(1969) 1969 Ren CR 54 = 1969 Ren ' 
CJ 149 (Delhi), Des Raj v. M/s. 
Ramjilal Kundanlal 12 
(1969) 1969 Ren CR 79 (Delhi), Inder 
Singh v. Nanak Chand 12 
(1969) ATR 1969 Puni 110 (V 56) = >- 
70 Pun LR 1011 (FB), Bhaiya Ram 
v. Mahavir Parshad 11 
(1967) 1967 Delhi LT 704, , Pritam 
Singh v, Suraj Pershad 11,12,14 


R. K. Makhija, for Appellant:. A. N. 
Monga with M. K. Chawla, for Res- 
pondent. 


JUDGMENT :— Nand Lal, respon- 
dent in S.A.0.175-D and S.A. O. 176-D 
of 1966 and appellant in S.A.O. No. 
‘211-D of 1966, is the owner of house 
No. 5457 situated in Basti Harphool 
Singh, Delhi, having two flats on the 
ground floor and-two on the first. There 
is also a garage and some ‘kothas’ at- 
tached to the house. This. property 
previously vested in the Custodian of 
Evacuee Property and was in the oc- 
cupation of tenants since about the 
the year 1948 or so. 


2. Before . the Partition of the 
country in 1947, Nandlal was a resi- 
dent of Okara in the district Montgom- 
mery now a part of West Pakistan. ` He 
used to have an interest in three facto- 
ries there and was carrying on com- 
mission agency business. .He was an 
income-tax assessee. As a result of the 
Partition he had to migrate to India 
and stayed at different places like Dehra 
Dun and Moghul Sarai, and ultimately 
‘came to Delhi to earn his living. One 
or the other of his sons was helping 
him in his business. He started living 
with certain members of his family 
including his children and grand child- 
ren, as a tenant in two ge in Sha- 
kti Nagar on a rent of 
month. 


3. It was in 1955, that Nand Lal 
purchased the property in dispute for 
a sum of Rs. 42,000/- from the - 
dian of Evacuee Property in an auction: 
and was delivered provisional posses- 
sion thereof with effect’ from February. 
5, 1957 from which date the sale was 
made effective. The four flats in the 
main building were in the occupation 
of tenants under the Custodian, at a 
rental of Rs. 17.14 per month each. 
One of the flats on the first floor, how- 
ever was vacated soon after Nand: Lal 
purchased the property, and he im- 
mediately occupied the same along with 
bis y members. Suraj Parkash, 
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one of his sons, along with his wife 
and children started living in the said 
first floor flat, with his father; while 
Mulkh Raj the other son with his wife 
and four children occupied the garage 
having a low ceiling, which was at- 
tached to the said building. The other 
flat on the first floor was occupied by 
Kedar Nath, who is respondent in 
S.A.O. 211-D of 1966. On the ground 
floor flat. immediately below him was 
Narinder Singh, the appellant in S.A.O. 
176-D of 1966, while the other flat was 
occupied by Muni Lal, appellant in 
5.A.O. 175-D of 1868. 


4, Nand Lal who had become the 
landlord qua Kedar Nath, Muni Lal 
and Narinder Singh, filed on Septem- 
ber 24, 1962 three separate eviction peti 
tions ‘against the said three tenants 
after. the expiry of five years, from the 
date of his acquisition of the said pro- 
perty on the ground that the premises 
let for residential purposes were re- 
quired by him for occupation as a resi- 
dence for himself and for the members 
of his family dependent on him and 
that he had no other reasonably sult- 
able residential accommodation. 


5. The proceedings in these three 
petitions involving almost the same 
questions of fact and law were conso- 
lidated by the Controller with the con- 


sent of the parties and all the three 
petitions were disposed of by one 
order. The Controller ordered the 


eviction of Muni Lal and Narinder 
Singh, tenant, on the ground floor, 
while he dismissed the petition against 
Kedar Nath, the tenant on the first 
floor. Both the ground  floor-tenants 
filed separately appeals against their 
eviction, while Nand Lal, landlord, fil- 
ed an appeal against the dismissal of 
his application for eviction of Kedar Nath. 
These three appeals were decided by the 
Rent Control Tribunal by the same 
order whereby all the three were dismis- 
sed leaving the parties to bear their own 
costs. The three second appeals, 
S.A. O. 175-D of 1966, S.A.O. 176-D o of 
1966 both filled by the tenants, and 
S.A. O. 211-D of 1966, filed by the land- 
lord were heard together in this Court 
and are being disposed of by this judg- 
ment. 


6. While these appeals were 
pending, applications ‘were made by the 
tenant appellants, in March, 1970 for 
permission to urge additional grounds 
of appeal to the effect that no notice. 
under Section 106 of the Transfer of 
Property Act having been served on 
them, their contractual tenancy was nof 
terminated and the eviction petitions 
were, therefore, not competent. It was 
also stated that this ground was speċi- 


fically urged before the Rent Control 
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Tribunal, although no mention of this 
has been made in its judgment. In a 
counter-affiidavit filed on behalf of the 
landlord this allegation was emphati- 
cally denied and it was asserted that 
the question of notice was never urged 
before the Tribunal, nor was there rais- 
ed any such plea in the written state- 
ment, nor at any time before the Con- 
troller nor in the grounds of appeal to 
this Court. Even the present applica- 
tion for raising this plea was made, 
three and a half years after the institu- 
tion of the appeal; and much after the 
expiry of the period of limitation for 
filing the appeal. Mr. R. K. Makhija, 
the learned counsel for Muni Lal and 
Mr. S. S. Chadha, the learned counsel 
for Narinder Singh, the tenants, con- 
tended that the question of notice was 
an important one being of jurisdictional 
nature. Without the notice, the land- 
lord gets no right to efect the tenant 
and no.right to file the petition. 


7. Mr. A. N. Monga, the learn- 
ed counsel for the landlord urged that 
the tenancy in question was not a con- 
tractual tenancy, but was a tenancy 
created by statute.. The landlord pur- 
chased the property at an auction held 
by the Ministry of Rehabilitation, Gov- 
ernment of India, on December 4, 1955 
and was declared purchaser with effect 
from February 5, 1957, from which 
date provisional possession was given 
over to him. the landlord could 
not evict the occupants of the premises 
he was obliged to continue accepting 
rent from them. They were, therefore, 
occupants whose tenancy was created 
by law. This contention, however, can- 
not be accepted. The house was pur- 
chased and provisional possession ob- 
tained by the landlord with the full 
knowledge that the tenants under the 
Custodian were to .attorn to him. Ig- 
norance about the implications involv- 
ed cannot be allowed to be pleaded at 
this stage. All persons in lawful pos- 
session of immovable property of the 
class notified under sub-section (2) of 
Section 29 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954, which is transferred to an- 
other person, under the provisions of 
that Act are deemed to be the tenants 
of the transferee in respect of the 
property in their occupation. It is no 
one’s case that the property was not 
of the class as notified under sub-sec- 
tion (2) of Section 29 of the said Act. 
The occupants have throughout been 
treated as tenants by the landlords, 
who, therefore, cannot urge at this 
stage that the tenancy in their favour 
was not contractual. 


8. Mr. Monga then contended 
that a notice to terminate the lease was 
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not a statutory requirement but was a 
matter governed by contract between 
the parties. who can always agree to 
dispense with it. Section 106, Trans- 
fer of Property Act, provided a pre- 
sumption. in law about the tenancy be- 
ing terminable by a notice to quit only 
if there was no contract to the con- 
trary. The existence of such a con- 
tract, therefore. was a question of facf 
and unless it was agitated by the par- ~ 
ties at the trial it could not be taken 
up for the first time in second appeal 
He further urged that even if a notice 
to quit was required, the parties could 
always waive it; and in the present 
case it was actually waived by all the 
tenants and their objection should not 
be entertained. 


3. In paragraph 14 of the evic- 
tion petition, in each of the three cases, 
it was stated that the occupants were 
the landlord’s tenants at Rs. 17.14 per 
month each which rent was being paid 
to the Custodian previously. No agree- 
ment, it was stated, was executed by 
the tenants in favour of the landlord. 
Against the query in paragraph 18 (b) 
as to whether notice required has been 
given, it was stated in each petition 
that “No notice is necessary”. In the 
written statements filed by the tenants, 
they admitted in paragraph 14. that 
on the purchase of the property they 
attorned as tenants to Nand Lal, the 
landlord. In reply to paragraph 18 (b). 
it was stated by Narinder Singh and 
Kedar Nath, tenants. “that paragraph 18 
(b) of the petition needs no reply.” 
Muni Lal, appellant’. in S.A.O. 175-D 
of 1966 stated in reply that “no notice 
was given.” No objection based on 
the absence of a notice to quit was 
raised by the tenants during the trial 
before the Controller or before the 
Rent Control Tribunal in appeal The 
landlord has sworn an affidavit to the 
effect that such plea ‘was not urged be- 
fore the Tribunal. The affidavit on be- 
half of one of the tenants to the effect 
that such a plea was urged before the 
Tribunal cannot be accepted as this 
plea finds no mention in the Tribunal’s 
judgment. Even in this court this plea 
was not raised in any of the grounds 
of appeal. The landlord and the tenants 
were thus agreed that no notice was 
necessary in this case. May be that 
the requirement of the notice had been 
dispensed with by agreement between 
the parties or may be for any other 
reason. The factum of the termina- 
tion of the tenancy was not disputed. 
The requirement of the notice to quit, 
if any, had thus, at all events, been 
abandoned. It was three and a half 
years after the filing of the appeal that 


the application was made for permis- 
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sion to urge for the first time a ground 
based on the plea of non-service of 
notice, 


10. Now, it is well known, that 
aiver as distinguished from estoppel 
which is a rule of evidence, is a matter 
of contract and is an agreement to 
abandon, to release or not to assert a 
right. The terminability of a lease by 
a notice to quit is a matter of contract 
between the parties. The notice to 
quit required under Section 106, Trans- 
fer of Property Act is deemed to be a 
term of the tenancy only in the ab- 
sence of a contract or local law or 
` lusage to the contrary. The parties to 
a lease, therefore, can always agree to 
vary the terms of their contract and 
there is nothing to prevent them from 
abandoning the requirement of a notice 
to quit. This, therefore, being a con- 
tractual requirement can be dispensed 
with by the consent of the parties, at 
any time, elther to start with or at a 
subsequent stage. The tenants con- 
currence with the landlord that notice 
was not necessary, was thus a complete 
waiver of notice even if it may have 
been required under their contract to 
begin with. 


11. The learned counsel for the 
tenants relied on Boota Ram v. Bal- 


mukand, 1970 Ren CR 1105 (Delhi) 
where Mr. Justice S. N. Shanksr had 
held that the tenant in seeking an 


amendment of his written statement to 
incorporate the plea of notice specifi- 
cally gave an indication that he did 
not waive this plea. But in that case, 
this plea had been raised at the trial 
itself, before the Controller. The learn- 
ed Judge observed: 


“Whether the objection has been 
waived or not in a given case is a ques- 
tion which has to be decided on the 
direct as well as circumstantial evi- 
dence available on record.” 


The finding that there was no waiver 
in Boota Ram’s case was finding ap- 
plicable to the facts of that case alone, 
The said Judgment cannot be of any 
assistance to the tenants in the present 
case. On the other hand, as was ob- 
served in Batto Mal v. Rameshwar 
Nath, 1970 Ren CR 532 = (AIR 1971 
Delhi 98) the tenants have no inherent 
right to have tenancy terminated by a 
notice. It is a right acquired under a 
contract. Even under the provisions 
fin Section 106, Transfer of Property 
Act, the requirement of a notice to 
terminate the tenancy, in the absence of 
a contract, local law or usage to the 
contrary, is for the benefit of both the 
‘landlord and the tenant and is not 
rigid in nature. One of the parties 
may give up and abandon.or in other 
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words waive a right which. is acquired 
under a contract of lease, whether by 
express agreement or by virtue of a 
deeming provision in Section 106 of the 
Transfer of Property Act. It is not 
such a plea that cannot be waived. 
(See Bhaiya Ram v. Mahavir Parshad, 
70 Pun LR 1011 = (AIR 1969 Punj 110 
(FB))). The facts of this case, where 
the tenants have all along been fight- 
ing the litigation for several years, 
without raising this plea, clearly esta- 
blish that they had in fact waived this 
plea. Furthermore, as the lease can 
be terminated in many ways, and not 
necessarily by a notice to quit under 
Section 106 of the Transfer of Pro- 
perty Act only. the Controller’s jurisdic- 
tion cannot be said to depend merely 
on compliance with the requirements of 
Section 106 of the Transfer of Property 
Act. (See Pritam Singh v. Suraj Per- 
shad 1967 Delhi LT 704). The question 
of service of notice therefore, cannot 
be said to be of a jurisdictional nature. 


12. The learned counsel for the 
tenants, then submitted that the land- 
lord should have specifically invoked 
the aid of some contract, dispensing 
with the requirement of a notice to 
quit. This argument has no basis. 
proviso to Section 14 of the Delhi Rent 
Control Act, 1958 requires the Control- 
ler to act, on an application made to 

in the prescribed manner; and 
form ‘A’ has been prescribed in the 
Rules, in which the eviction petition is 
required to be filed. The landlord did 
use this form for his application and 
in paragraph 18 (b) stated against the 
prescribed query that “notice was not 
necessary.” He was not required to` 
state why it was not necessary. It 
cannot be said that the failure on the 
part of the landlord to specifically 
plead that the tenancy has been termi- 
nated by a notice to quit, or that the 
notice was not otherwise required under 
a contract, discloses his intention to 
treat the lease as still subsisting. The 
mere filing of eviction application it- 
self, on the other hand, shows this in- 
tention in unequivocal terms that it is 
nothing else than to evict the tenants 
and terminate the tenancy. The tenants 
in reply did not dispute this position; 
and that was the end of the matter. 
It was for the tenants if they wanted 
to invoke the aid of a plea of want 
of notice, whether based on a contract 
or on Section 106 of the Transfer o 
Property Act, to have specifically stat- 
ed so in their written statements. The 
un gness of the tenants to take 
shelter under a plea of notice under 


‘Section 106 of the Transfer of Property 


Act, therefore, amounted, in fact, to an 
admission on their part that the notice 
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was not required in the case of the 
tenancy under which they were hold- 
ing the premises; and in any case it 
amounted to a clear waiver on their 

. This view has been expressed 
by this Court on a number of occasions 
{See Des Raj v. M/s. Ramji Lal Kundan 
Lal, 1969 Ren CR 54 (Delhi); Inder 
Singh v. Nanak Chand, 1969 Ren CR 79 
(Delhi); 1967 Delhi LT 704 and 1970 
Ren CR 532 = (AIR 1971 Delhi 98)). -- 


13. It was urged: that In order 
fo constitute waiver there must be an 
intentional and voluntary relinquishment 
or abandoning of a known existing 
right or privilege. The tenant’s reply 
to the assertion of the landlord that 
notice was- not necessary, was made, 
submitted the learned counsel for the 
tenants, at a time when the require- 
ment of notice for terminating - the 
tenancy was not considered essential, 
owing to the interpretation placed on 
the Rent Control legislation by various 
Courts, that it being a complete code in 
itself, did not require a notice to quit, to 
terminate the tenancy. It cannot be 
said, therefore, urged the learned coun- 
sel for the tenants, that the require- 
ment of the notice had been intentional- 
Ty relinqui But notice being the 
requirement of a contract is a question 
of fact, required to be established by 
evidence. If by their conduct, the 
tenants have not given the landlord an 
opportunity to prove the fact of termi- 
nation of tenancy, they cannot now, 
after the trial ended several years 
back be allowed to urge a plea for the 
first time. The eviction petition was 
filled more than eight years back, on 
September 24, 1962. The landlord has 
been deprived of the opportunity to 
withdraw the petition at the earHer 
stage and to file another one after 
serving a notice to quit, if the tenants 
had urged this objection at the proper 
time and the landlord considered . this 
plea to be of any force. The parties 
have been fighting this litigation on the 
basis that ‘the notice is not necessary” 
for the maintainability of the eviction 
petitions and after the lapse of all these 
years, the tenants in all fairness to the 
landlord, cannot be permitted at this 
stage to urge this plea, which is essen- 
tially a plea of facts. 


14. Under these circumstances, 
the objection raised on behalf of the 
tenants based on the alleged mnon-ser- 
vice of a notice to quit, is without any 
substance and cannot be entertained. 

ig is more so, as the permission to 


raise this new point at this late stage, 


when the limitation for preferring the 
appeal has expired; and this aspect, as 
was observed in Pritam Singh’s case, 
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‘modating his other son Mulk Raj 


A. I. E 


1967 Delhi LT 794, cannot be complete- 
ly ignored. 


15. Coming to the merits of the 
case, the present accommodation with 
the landlord consists of one room, 
measuring 12’ < 12’, one verandah, one. 
store, a bath, a kitchen and a latrine. 
The tenants have stated that the so- 
called verandah is a hall which is be- 
ing used by the landlord as a living 
room. The landlord in reply has as- 
serted that the verandah is not enclos- 
ed on all sides and is essentially a veran- 
dah, may be that for paucity ‘of ac- 
Seas ae ee is being us- 

y e landlor or` living purpose 
also. This would show that on account 
of shortage of accommodation even the 
verandah is being used by him as a liv- 
Ing room and would lend support: to 
his plea that his claim is bona fide. _ 

In any case. it is clear that he has 
one main room with him. His family 
consists of himself and his wife, both 
of whom are old and said to be ailing. 
His son Mulk Raj, with his wife, one 
son and two -daughters is living with 
the landlord in the garage attached to 
the building. A son of Mulk Raj who 
also used to live with him has been 
married and is obliged to shift to Model 
Town along with his wife and two 
children. The second son of the. land- 
lord, viz. Suraj Parkash with his . wife 


and three children (one child was born 


after the filing of the application for 
eviction) lives with the landlord in the 
same one-roomed flat on the first floor. 
The landlord’s daughter has been mar- 
ried and she with her husband and 
family lives in. Simla. During winter 


she with members of her family 
comes to Delhi and stays with 
the landlord. It was under these cir- 


cumstances that both the Controller 
and the Rent Control Tribunal consider- 


ed that the accommodation with the 


Jandlord was insufficient. It was found 
that the landlord was justified in his 
desire to live on the ground floor. The 
son, Suraj Parkash, with his wife and 
children, was already living on the 
first floor flat and could not be’ asked 
to leave that flat. The second ground 
floor flat was considered necessary for 
the needs of the landlord, in view of 
the fact that his married daughter with 
her family is normally staying with the 
landlord during the winter. The re- 
quirements of Mulk Ral were not taken 
into consideration at all and for that 
reason Muni Lal and Narinder Singh, 
tenants on the ground floor, were 
ordered to be evicted, while eviction 
petition against Kedar Nath on the 
first floor was dismissed. The land- 
lord’s requirement for properly qari 
as 
been ignored without any justification. 


1971 


It is stated on behalf of the tenants 
that another ‘kotha’ adjoining the gar- 


age- occupied by Mulk Raj has been 
vacated by ano tenant who was 
living there. The landlord in reply 


has submitted that the said ‘kotha’ has 
a low ceiling and no ventilation. In 
fact, during the course of argument, an 
offer was made to Kedar Nath, to ex- 
change his accommodation on` the first 
floor with the accommodation consist- 
ing of the garage and the adjoining 
‘kotha’ said to have been vacated, but 
the same was declined. If, therefore, 
the garage and the adjoining room. is 
not considered suitable for the tenant 
living on the first floor, who is paying 
Rs. 17.14 per month as rent, it cannot 
be said that the same accommodation 
is suitable and sufficient for the needs 
of the landlord’s second son Mulk Raj, 
his wife and his four children. It was 
contended on behalf of Narinder Singh, 
tenant, that Kedar Nath, has built a 


house which gives him alternate ac- 
commodation; he should, therefore, be 
evicted and not Narinder in edar 


- nath, however, resisted this plea and 
stated that he was entitled to continue 
living in the flat on the first floor. In 
any case, as would appear from above, 
the requirements of the landlord for 
the entire house are bona fide. 


16. It has been repeatedly held 
by this Court tHat the landlord is en- 
titled to claim eviction of his tenant if 
the premises are required bona fide for 
occupation as a residence for himself, 
living with the other members of his 
family who normally live with him, 
even though the said members may not 
be financially dependent on him. In 
the present case, it has been establish- 
ed that the landlord had purchased the 
property in dispute for the purpose 
of his residence. 
son that he occupied as soon as, any 
portion of the praperty : fell vacant. 
He lost no time in filing eviction ap- 
plication when he got the right to file 
petitions after the expiry of five years 
from the acquisition of the property. 
Both his sons, Mulk Raj and Suraj 
Parkash have all along been living 
with him. It has-been stated that they 
are not messing with him. Common 
mess, however, is not an essential re- 
quirement. The landlord may lke to 
live with the members of his family, 
even though they may not be taking 
their food in common with him. The 
landlord, therefore, cannot be denied 
the use of any part of his premises if 
he needs the same for occupation as 
a residence for himself. He, of course, 
is entitled to live in company with 
other members of his family. In the 
circumstances, the eviction orders against 
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Muni Lal and Narinder Singh, tenants, 
on the - ground floor are maintained. 
The dismissal of landlord's eviction 
against Kedar Nath set 
aside and an order for recovery of 
possession is passed against Kedar Nath, 
tenant also. l 


17. In the circumstances, the 
appeals of the tenants, S.A.O. 175-D of 
1966 and S.A.O. 176-D of 1966 are 
dismissed, while the appeal of the land- 
lord S.A.O. 211-D of 1966 is accept- 
ed. Orders of eviction shall operate 
against all the three tenants. The 
landlord, however, shall not obtain pos- 
session from any of the tenants, - be- 
fore the expiry of six months from the 
date of this order. In the circumst- 
ances of this case, however, there shall 
be no order as to costs. 


Order accordingly. 





AIR 1971 DELHI 305 (V 58 C 60) 
PRAKASH NARAIN, J. 
Anant Ram Manocha, Applicant v. 
S. Prasad and others, Respondents. 
Civil Writ No. 428-D of 1961, D/- 
15-1-1971. 


(A) Displaced Persons 
and Rehabilitation) Act (1954), S. 33 — 
Revaluation of a property, after agreement 
to sell the property at a certain price had 
been between the authorities and 
the allotee, cannot be effected without asso- 
ciating the allottee in proceedings of revalu- 
ation. Opportunity to show -cause against 
valuation of the property at a higher figure 
has-to be given to the allottee. AIR 1965 
Punj Foll. AIR 1961 Punj 464, Dis- 
tinguish (Para 3) 


_ (B) Constitution of India, Art, 226 — 
High Court cannot compel specific enforce- 
ment of contract as contained in agreement 
between an allottee and authorities under 
the Displaced Persons (Compensation and 
Rehabilitation) Act 1954. (Para 6) 


The transfer of property is to be made 
in accordance with the provisions of the 
compensation Act and the Central Govern- 
ment has a right to suo motu revise any 
order passed under the Act. 

(Para 8) 


Paras 


(Compensation 


8 
(1961) ATR 1961 Punj 464 (V 48) = 
68 Pun LR 188, Girdhari Lal v. 
L. J. Johnson 8,5. 
EO/GO/C258/71/RSK/S 


“case are that these 
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H. R. Sawhney, with C. V. Francis, for 
Applicant; B. B. Kishore, with M/s. Manoj 
Verma and J. P. Gupta, for Respondents. 


MENT:— This petition under 


Article 226 of the Constitution of India is” 


directed against an order dated 17-7-1961 
passed by Shri S. Prasad, Deputy Secretary 
to the Government of India, in the Ministry 
of Rehabilitation, New Delhi on a suo motu 
revision by the Central Government under 
the provisions of Section 83 of the Displaced 
Persons (Compensation & Rehabilitation) 
Act, 1954 (hereinafter referred to as the 
Compensation Act) by which an order dated 
80-5-1959 passed by the Deputy Chief 
Settlement Commissioner in respect of in- 
dustrial concern No. XII/ 9205-7 (new) Tocat- 
ed in. premises bearing No. 10325-39 (old) 
was passed. Briefly stated the facts of the 
remises comprised of 
a double storeyed building situated in 
Nawab Ganj, Delhi and had been abandon- 
ed by one Choudhary Mohd. Din who had 
migrated to Pakistan sometime in the year 
1947. In the premises was located a facto 

known as “Locks, Tinplate and Tin Toys 
on the ground floor while the first floor of 
the property was being used as a residence 
by the evacuee owner and his employees. 
The petitioner had occupied . this property 
and had been allotted the evacuee property 
on care-taker basis. The said evacuee pro- 
perty was then acquired under the Compen- 
sation Act and its value being less than 
Rs. 50,000/- it fell into the category of 
allotable p ny within the meaning of 
Rule 22 of the isplaced Persons (Compen- 
sation & Rehabilitation) Rules, 1955 (here- 
inafter called the Rules). The petitioner 
who was in occupation of this property sub- 
mitted an application for payment of com- 
pensation In acco 
of the Compensation Act for 


roperty left 
by him in P A that 


and appli this 
property be given to him y way of com- 
pensation. The Managing Officer is stated 
to have offered this property to the peti- 
tioner on the reserve price of Rs. 37,697/- 
and. it is claimed that the petitioner accept- 
ed this offer. Accordingly, as required p 
the Compensation Act an agreement to sell 
dated 11-2-1959 was entered into between 


the President of India and the petitioner by 
which the former agreed to sell the said 
property to the petitioner on a price of 


Rs. 37,697/- to be paid in acco ce wi 

and on the terms mentioned in the said 
agreement. The sale-deed however, was 
not issued. It is alleged by the petitioner 
that prior to the execution of the agreement 
dated 11-2-1959 Shri K. S. Kane, the Addi- 


tional Settlement Commissioner had passed . 


an order that the property in question was 
not an allotable property. Against that 
order the petitioner had pa an appeal 
and the Th Chief Settlement Commis- 
sioner had by his order dated 80-5-1958 
held that the property was an allotable pro- 


perty. The order passed by the Additional 
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rdance with the provisions- 


å. I. R, 


Settlement Commissioner was, accordingly, 
set aside and it was held that the premises 
were to be allotted to the petitioner against 
the assessed value which at that time was 
Rs. 37,697/-. It was after passing of this 
order and the execution of the agreement to 
sell dated 11-2-1959 that the Central Gov- 
ernment under Section 38 °of the Compen- 
sation Act suo motu sought to revise the 
order of the Deputy Chief Settlement Com- 
missioner. 


2. The notice originally sent to the 
petitioner of the hearing of this sno motu- 
revision was set aside by the Central Gov- 
ernment and it was directed that a fresh 
notice be issued setting out all the points 
on which the Central Government wantéd to 
revise the earlier order of allotment to the 
petitioner. Accordingly, a notice dated 19- 
5-1961 (copy Annexure 19 to the petition) 
was issued to the petitioner in which it was 
clearly stated that the Central Government 
had come to know that the assessed value 
of the property has been fixed wrongly and 
improperly and that the value should have 
been Rs. 48,615/-. The petitioner was 
asked to show cause why the value should 
not be revised. The mode of payment and 
the instalments fixed by the earlier order 
and the agreement of sale were also tae 
to be revised. The petitioner preferred hi 
objections dated 5-5-1961 in which he, inter 

ia, pleaded as under:— 

“That the Department has no jurisdic- 
tion to alter the price unilaterally, the dis- 
pute, if any at this stage, can a be settl- 
ed, if at all, by the Municipal Courts and 
not by the Central Government acting under 
Section 33 of Act. The proceedings are, 
therefore, without jurisdiction. That at the 
time of the agreement with the petitioner 
the property in question had been evaluat- 
ed as under:— 





Machinery Rs. 7697/- 
Land Rs. 9090/- 
Building Rs. 20910/- 
Rs. 387697 /- 
Subsequent enhancement of the value of 


the neighbouring property cannot have the 
effect Beanies fhe land price payable by 
the Respondent. The value of the land has 
been increased from Rs. 15/- per sq. yd. to 
Rs. 30/- per sq yard as a result of e al- 
leged inspection made by the Technical Ad- 
viser in 1959, without notice and at the 
back of the Respondent. The Technical 
Adviser is alleged to be of the opinion that 
the land under the property in question has 
been assessed on the low side taking into 


consideration the value of the other propr- 
4, 


ties namely R and XII/9 

The values of the other properties have 
been assessed in 1959 and it cannot be 
made a subject of comparison to the value 
assessed in about 1954,- the price of lands 
are bound to rise with the lapse of time.” 
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3. The petitioner was duly heard 
by Mr. S. Prashad, Deputy Secretary who, 
after setting out the circumstances in which 
the suo motu revision had been taken up by 
the Central Government, held that the 
valuation of the property had been rightly 
fixed at Rs. 48,615 - and the petitioner 
should pay that amount. I have been taken 
through the order of Mr, S. Pershad dated 
17-7-1961 and the learned counsel for the 
petitioner has urged that his complaint is 
that this order proceeds on the assumption 
that the authorities under the Compensation 
Act could revise the valuation as an execu- 
tive act without reference to the petitioner 
and that the petitioner had no right to com- 
plain against the revision of the valuation. 
Mr. H. R. Sawhney, the learned counsel for 
the petitioner, urges that this is contrary to 
the principles of natural justice inasmuch as 
the valuation originally fixed could not be 
revised without the petitioner being afforded 
an opportunity to contest the revaluation to 
show to the authorities concerned that the 
assessed value of the property as originally 
fixed was the correct valuation and not the 
i aes revised valuation fixed by the 

epartment. Mr. B. B. Kishore, the learned 
counsel for the respondents, has urged that 
all that the petitioner is entitled to ask is 
to get a hearing and inasmuch as he had 
been given a hearing the decision of the 
Central Government cannot be assailed even 
if it be incorrect. I would have been inclin- 
ed to agree with the contention raised by 
the learned counsel for the respondents but 
he has been unable to show me anywhere 
from the order that the objections Nos. 6 
and 7 preferred by the petitioner and which 
I have reproduced above have at any place 
been dealt with by Mr. S. Prasad in hi 
impugned order. Indeed, there is no man- 
ner of doubt that Mr. S. Prasad has pro- 
ceeded on the assumption that in the pro- 
ceedings of revaluation the petitioner had 
no right to claim that he should be asso- 






property 
could not be changed by executive action 
and the department and the authorities con- 
cerned were bound to associate the 


opportunity to 
as to what the 


e of Rs. 48,615/-. Inde a Bench 
of the Punjab High Court in Balwant Singh 
v. Deputy Chief Settlement Commr., AIR 
1965 Punj 484, held while dealing with 
Rule 84-B of the said Rules of 1955 that 
the proceedings under Rule 34-B are quasi- 
judicial in nature and not administrative. 
Jt was further held that even if the pro- 
ceedings of valuation were not quasi-fudi- 
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cial in nature it was asia to give an 
opportunity to the person whose statuto 

rights in the property are likely to be at- 
fected by the. decisions in those proceed- 


ings. I am in ectful agreement with 
the observations their Lordships and 
hold that the proceedings of revaluation 
undertaken in the present case were pro- 


ceedings which required the petitioner to 
be associated with the same and he should 
have been given an opportunity to put 
forth his case as his statutory right to` get 
allotment of the property in question on 
the original valuation was likely to be af- 
fected by the decisions in those proceed- 
ae Mr. B. B. Kishore, the learned coun- 
sel for the respondents has relied on a 
Single Bench decision of the Punjab High 
Court in Girdhari v. L. J. Johnson, 
AIR 1961 Punj 464 and has urged that as 
was held in that case the language of Sec- 
tion 83 leaves no doubt as to the plenary 
nature of the powers conferred upon the 
Central Government. If it was the “inten- 
tion of the framers of the statute that final- 
ity should be given to the auction sales 
which have been approved, it could have 
been expressly so drafted or Section 33 
could have been worded in a manner so 
as to save such transaction. 


The reopening of a transaction 
subsequently may lead to great complica- 
tion. But this is not a ground for holding 
that the extensive powers conferred upon 
the Government by Section 38 were deem- 
ed to have been restricted or not made 
applicable to the auction sales after their 
approval, An argument based upon hard- 
ship or justice is not sufficient to overcome 
the effect of the expressed language of the 
statute ...... Whether in an auction sale 
of the evacuee property a building is fit for 
horizontal division is a question of fact aris- 
ing in a particular case and in the exercise 
of its furisdicion under Art. 226 or 227 
of the Constitution the High Court is not 
competent to review a finding based exclu- 
sively on the particular facts of the case.” 


4-5. In my view the rule laid down 
in this decision is not attracted to the facts 
of the present case at all and indeed has no 
relevance whatsoever. In Girdhari Lal’s 


ease, AIR 1961 Punj 464 the question in- 
volved was about the horizontal division of 
been auctioned. 


the property which had 
The bids were accepted by the Regional 
Settlement Commissioner and the auction- 
purchasers had deposited the amount. Ap- 
peals were filed against the order accepting 
the bids but were dismissed. Thereupon 
a petition under Section 33 of the Compen- 
sation Act was preferred to the Central 
Government and after hearing the parties 
an order was passed. It was in this con- 
text that the question arose whether the 
Central Government could revise the orders 
dismissing the appeals by virtue of the 
powers conferred ‘upon it by Section 83 of 


~ z 


A. L. Ri- 
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the Compensation Act. It was rightly actions taken under the provisions of the} ~ 
held that the Central Government had the Compensation Act are in conformity ` with 
power to revise the order. The question the provisions of the statute and the rules} ` 
about the horizontal division moot was framed thereunder. ese powers, how-!- 


held not to be one which could be agitat- 
and the question of property being divi- 
sible or not was a matter for the depart- 
ment to decide. In. this case no vest 
rights of the parties were to be affected by 
the departmental order about division of 
property and so the rule is not attracted. 
The revaluation in the present case. not 
been shown to have been done after notice 
to the petitioner nor has he had any oppor- 
tunity to put forth his contentions betore 


the revaluation which was going to affect 


his vested rights to get transfer of the pro- 
perty both according to the Rules and in 
terms. of the agreement of sale entered into 
between the President of India ‘and the 
petitioner. Indeed as is apparent from the 
ge oe order of ShriS.Prasad,in Febru- 
ary, 1969 it came 
Valuation i oe a that some of the 
properties including the industrial concern 
in dispute had been undervalued. The 
Chief Settlement Commissioner, 
gave an admi tive 
Technical Adviser to revise the values of 
the undervalued properties after inspection. 
The Technical Adviser then submitted his 
ort about ‘the valuation re-assessing the 


value of the property and intimated the fre- . 


vised value to the Regional Settlement 
Commissioner on 19-9-1959 with the re 
quest that the revised valuation may 

recovered from the transferee before a con- 


veyance d was issued in his favour. It 
was after this that the petitioner was called 
upon to pay the revised value and his ob- 
jections to his being not given ‘an opportu- 


nity were overruled obviously on the basis 
that he had no right to be associated with 
those proceedings. This was clearly illegal 
in terms of the rules and on the prin- 
atti Sacral ee esl ae 
ash the impugned order passed by 
S. Prasad on 17-7-1961. 


6. The petitioner has also prayed 
that a direction be issued to the respon- 
dents to transfer the property in question 
in terms of the agreement of sale dat 

11-2-1959. In other words by issue of a 


ae prerogative writ he wants to specifi- 
y 


enforce the contract contained in the 
agreement dated 11-2-1959. This is not 
the purpose of. the writ furisdiction of the 
High Court under Article 226 of the Con- 
stitution. The transfer of property is to be 
made in accordance with the Baier of 
the Compensation Act and both the parties 
and the authorities under that Act have 
their tive rights, duties and obliga- 
tions. Cen: Government certainly 
has a right to suo motu revise any order 
passed in ings under the Act. Seo- 
tion 38 of the Compensation Act confers 
resi powers on the Central Govern- 
ment to ensure that all proceedings and 


to the notice of the’ 


ever, have to be exercised in acco ce 
with the provisions of law and the rules of 
natural justice. J am, therefore, not. in- 
clined to issue any writ directing the res- 
pondents to transter the property on the 
pee mentioned in the agreement -dated 
1-2-1959 inasmuch as the power to revis - 
the value or to correct any mistake cannot 
be denied to the Central Government. 


7. The result is that I issue a writ 
cons the syieaa order dated 17-7- 
961 passed by Shri S. Prasad leaving both 
the Central Government and the autho- 
rities under Compensation Act on the one 
hand and the petitioner on the other to 
pursue the respective remedies that are 
available to them to finalise the ‘allotment 
and transfer of the property in question to 
the person entitled to its transfer under- the 
law. In the circumstances I also- make no 


orders as to costs, l i 
Petition allowed, 





- AIR 1971 DELHI 308 (V 58 C 61) 
D. K. KAPUR, J. ` 


Kishan Lal and others, Petitioners v. 
Nathi Lal, Respondent, ` 


Civil Revn. No. 669-D of 1965, D7- 
6-1-1971, from order of: Amir Chand Ram- 
pal, Sub-J., Delhi, D/- 21-7-1964. 

Civil P. C. (1908), O. 22, R. 3 — For. 
substituting legal representatives on sole 
ear death after preli decree 

t before his seeking final decree, applica- 
tion under Rule 8 is. unnecessary as that 
Rule is inapplicable — There is no time- 
limit for such substitution which must be 
ordered under Section 151. (X-Ref.— Sec 
tion 151). AIR 1942 Pat 340 & AIR 1945 
Pat 880 & AIR 1947 Nag'75 & AIR 1952 
Cal 579 & AIR 1963 Raj 245 & AIR 1924 
PC 198 & AIR 1940 Bom 318, Followed; - 
AIR 1930 All 779 & ATR 1931 All 419 


Dissented from. (Paras 3 and 4) 
Cases Referred; Chronological Paras 
(1963) ATR 1968 Raj 245 (V 50) = 

1968 Raj LW 549, Pooranchand v. 
_ Shriram 2,8 
(1952) ATR 1952 Cal 579 89) = ` 

57 Cal WN 356, Tara Pada Ray r 


© v. Shamapada Ray 

(1947) AIR 1947 Nag 75 (V 34) = 
1946 Nag LJ 499, Eknath Ram- 

__ fiwanji_v. Hanmantram Raghunath 

(1945) AIR 1945 Pat 380 (V 82) = 
ILR 24 Pat 314, Raghunandan 
Sahu v. Badri Pandey 
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1940) AIR 1940 pom al 2 sed and no application for oy, Passing the 
5 2 B Bom ee Tabara final dase igre moved, court 


(1981) AIR 1981 All 419 (V Pia 
1931 All LJ 985, Mukund Lal 


Bhola Rai 

(1980) ATR 1980 All 779 (V 17) = 
1980 All LJ 825, Anmol Sin 
Hari Shankar Pa 

(1928) AIR 1928 Mad 914 (V 15) = 
55 M LJ 258 , Perumal 
Pillai Perumal Chetty 

(1924) AIR 1024 PC 198 (V 11) = 
51 Ind App 321, Lachmi Narayan 
a v. Balmakund M Marwary 


Hussain, for Petitioners; 
a for Respondent, 


ORDER :— This is a revision petition 
at the instance of the lezal representatives 
of one Nanhay Ram deceased. The said 

y Ram. ‘had instituted a suit against 
the respondent Nathi Lal for als of 
an see due on a mortgage. ecres 
was in that suit on 21st sly 1964. 
Needing to. hs the parties before me 
this decree, thou a 
cree that T have, been s own; 
ear to be a Arr a A 
cree in the form cdntemplated by Order 84, 
ne 4 and 5 of the cee of Civil Pro- 

cedure. I am guia D owever, for ` 

se of n order that 


C. L. 


the said decree 
Te eee Nee Ra died on 
22nd September, 1964 b the time for 
ayment of the money, was fixed 
bok S decree as 2Ist Aprl 


ps 


Thereafter, an application was made 
by the present petitioners to be impleaded 
in the suit under Order 22, Rule 3 of the 
Code. This aopean was: contested by 
the respondent, who was defendant in the 
suit, on the ground that Order 22, Rule 8 
n a apply. The application for bring- 

the legal representatives on record in 


Aes of the deceased was dismissed for de- 
ae on Ist January, ae me was restor- | 


on 12th January, 965. any pen 
the original fest ear within 
and even if it ae ed in eiit it 


was © The objection of the defen- 
dant that the application was barred by 
time was Teros of by the trial court 


on the Ta that Meau was no time-limit 
for the impleading of the legal heirs once 
the pre ary decree had been passed 
and the objection that Order 22, Rule 8 
was not applicable to the case was also 


aie ected, but the a apeton was dismissed 
ae on un 


the gro that sais could not 

a substitution of legal esentatives 

Le no proceedings were pen ne before 
court, 


which seems to have 
fluenced the ent below, appears to be 
that as preliminary d had been 


ecree 


to the suit, who wo 


the. 
the decree is a` 


1965, had 


was sia aid to pass any eae under 
Order 22, Rule 3. It is er implied in 
the court’s order aof ae sup cenens: for 
substitution could o be made after the 
application for a oul decree had been 
made. However, the question would then 
arise as to who could make an spptication 
for a final dee o the ori pinal plain 
tif had ak Cs ed. Obviously, su an, 
application could only be. made by a 
d have to be imp 

in some way as a legal re rasenta. 
The trial court. does not, theretore, seem 
to be right in coming to the conclusion that 
the app cen we spade err eae have 

er the application for passing 

i Gaal desta. was a e al 
after the representatives had been implea 
ed that they could be competent to “move 
for a final decree. Hence the court is 
clearly not right in dismissing the applica- 
tion on that ground — but that is not the 
end of the matter. 


2. After a preliminary decree has 
been passed, there is a conflict of authority 
as to whether Order 22, Rule 8 is applic- 
able or not. It was decided by the ay 

i Narayan Maen 


Council in Lachhmi 

Balakid Marwary, 1924 PC 1 198, 
t once a pre ary decree had been 

paed. the suit could not be dismissed in 

efault, This judgment has been interpret- 

ed in various Pukey y the i 


minary decree and did not depend on the 
original rights which formed the basis of 
action in the suit and in 
applying this age to a satis like the 
ent, it has been held in the various 
decisions of the High Courts that in a suit 
hich a preliminary decree has been 

there can ba. no abatement. One 


d 
of the latest of these A rongo is by the 


Rajasthan High Court, whi is reported 
as Pooranchand v. Shriram, 3 ATR 1963 Ra 
, and therein reliance is aoa place 


on the fudgment of Beaumont C. J. in Da- 
warali Jafarali Saiyad. v. Bai Jadi, 1940 
Bom 318, wherein the following observa- 


tions were made:— 


` “Now where a preliminary decree hag 
been passed, it seems to me that it is quite 
piel Wi ala to talk aboni t = right to sue 
surviving. E pehi of parties are 


ed ‘ee ay liminary decree. The 
mort oe is cak "Blis he mortgagor has 
a ri to redeem, e in default the mort- 
pageo ts given certain rights. It is no 
sas Pie to the plaintiff to sue in res- 
original cause of action; all he 
a ee enforce his rights e the 
preliminary decree. No doubt, an lica- 
tion for a final decree is not technics y an 
application in execution of the pr 


p a aa aaa aa 


a] 


held ae O 


rana anrea eeaeee $ 
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decree, but it is certainly not an application 
in respect of the original right to sue. It 
is an application to enforce the rights under 
the oralaninery decree, and though the suit 
may be continued for that purpose, it 
seems -to me inappropriate to refer to the 
right to sue as either surviving or not sur- 
viving.” - 
Following these observations, it was 
er 22, Rules 3 and 4 did not 


a R 


dey, AIR 1945 Pat 380, Eknath Ramfiwanji 
v. Hanmantram Raghunath, AIR 1947 Nag 
75 and Tara Pada Ray v. Shyama Pada 
Ray, AIR 1952 Cal 579. . 


The contrary view was express- 
ed by the Allahabad High Court in its two 
Porman: reported as Anmol Singh v. 

ari Shankar Lal, AIR 1930 All 779 and 
Makund Lal v. Bhola Rai, ATR 1931 . All 
419. In the former case it was held that 
a suit did not terminate under the amend- 
ed Code of Civil Procedure by the passing 
decree but continued to 
e court the passing 
the Boal pois In the ‘circumstances, it 
was held that Order 22 did apply to a suit 
even after a ene decree | been 
pass view a. number of 
authorities including the vee Bench deci- 
sion of the Madras High Court reported as 
Perumal Pallai v. Perumal Chetty 
1928 Mad 914 Hs were distin guished, It 
was, however, pointed out in the udna 
of the Rajasthan Hi High Court 
ed AIR '1963 Raj 245 that after’ this judg- 
ment had been delivered the Allahabad 
High Court modified the provisions of 

Rule 12 of the Code so as 2 
ake Order 22 inapplicable to a case 
the present. Therefore, even in Allahabad 
= the law stands today, there is no neces- 


ty to brin Taker a pr under Order 22, 
Rules 3 an z er a preliminary decree 
has been pass There is, thus, a uni- 


formity in Fie T applicable to the situa- 
tion, which has arisen in this case through- 
out India now. Hence, once a preliminary 
decree has been passed, there is no neces- 
sity to make an application under Order 22, 
Rule 3 to E a Pia representatives 
of a deceased plain there is no time 
limit to implead a representatives. . 


The question still remains as to 
what a be. done in the circumstances 
of the ent case as 
pi ee cable in view of the statement of 

t I have summarised above and also 
Ode. 21, Rule 16 is not applicable as the 
stage of ‘execution has not arrived. How 
are the legal representatives to proceed 
with the case after the plaintiff has died 
before the “Final decree has been applied 
for, but after the preliminary decree has 
been passed? It seems to me that this 


Autolite Financiers v. S. F.-Corpn. 


aforemention- . 


viso — 


er 92. Rule 3 is. 


A. I. R. 


situation can only be met by passin paahi an 
order under ean 151 ie the Code `of 


Civil Procedure legal repre- 
sentatives to be pak he in place of the 
deceased plaintiff so that they may be in a 
poolon to move the court for passing. of a 
ecree. 
That, in my opinion, is the ‘proper 
order to be passed a the ces of 


the case; otherwise there is a lacuna in the 
Code of Civil. Procedure in respect of the 
situation in which the | a re oe 
of the .plaintiff are place 
BOR eb ae ‘tho 
revisional jurisdiction of this court should 
be ale or the order proposed by me 
may considered to be one under Arti- 
cle 227 of the Constitution of India.. L 
therefore, order that the legal representa- 
tives of Nanhay Ram deceased, who are 
a eons in this revision petition, be 
wal bo ed in his place in the suit and they 
be entitled to take part in further pro- 
eedings in respect thereof. In the circum- 
ace: of this case there will be no order 


as to costs. 
Petition allowed. 
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M/s. Autolite Financiers ŒJ Ltd. and 
another, Appellants v. M/s.. Sw a Finan- 
cial Corporation (P.) Ltd. and another, Res- 
pondents. 


Second Appeal No. 149 of 1987, D/- 
5-4-1971, from order of D. R. Khann 
Addl. Sr. Sub-J., Delhi, D/- 3-12-1966. 


Specific Relief Act (1963), S. 34, Pro- 

“Being able to seek further relief” 
—— Meaning of — Proviso is applicable only 
when plaintif is able. to seek er relief 
against defendant — Suit for mere declara- 
tion — Property in custody of Court on 
date of suit — Plaintiff on date of suit and 
KE few days after that date becom- 
ing custodians of court —- Suit is maintain- 

e. 


The thrust of the words “being able to 
seek further relief” “Fes g in the pro- 
viso to Section 34 is tly against the de~ 
fendant. It is o en the p 
able to seek further pier against the de- 
fendants. that the proviso becomes appli- 
cable. . (Para 4) 


The plaintiff alleged that he was the 
owner of a motor see and gave it to de- 
fendant No. 1 on hire. Defendant No. 2, 
however, claimed to be the owner of the 
truck and purported to hire it out to De- 
fendant No. 8. When the plaintiff tried to 
take back possession of the truck from De- 
fendant No. 3, the police intervened and 
investigated into a complaint of theft 


by 
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Defendant No. 8. During investigation 
the Magistrate ordered the ae to be kept 
with plaintiff as custodian of the Court. On 
appeal, however, the High Court set aside 
trate’ . order and ordered that the 
shoul kept with Defendant No. 3 
reso s the Court. order of 
tho High Court was implemented a few 
days after the suit was filed. On the 
tion whether the suit for declaration and in- 
junction was maintainable. 


hae 


Held, it was maintainable. If the 
defendant were to be in possession of the 
truck, then plaintiff would be bound to 
seek the relief of possession. The court is 
not restricted to enquire only whether plain- 
tiff is in physical and legal possession of the 

truck. ‘(Para 4) 


The truck was in custodia legis on the 
date of the suit. Under the former order 
laintiff while under the latter order 
efendant was to be the custodian. 
erence between 

ossession and custody. Possession consists 

th of fact and law. Whereas custody 
is a mere fact without legal right. 
court T not claim any right in itself and 
as the onl ly object of the custodia legis is 
to await the success of either party in the 
litigation, the plaintif is not “able to seek 
further pa against the court within the 
me ee the proviso to Section 34. He 
cannot be r abe to join the court as a 
defendant. the court would terminate 
its custody d handover the possession of 
the truck to the plaintif as soon as litiga- 
ton has ended ia his favour. (Para 


The subsequent possession of the truck 

by the Defendant No. 3, even if it were in 
is own right, does not ‘have the retrospec- 
tive effect of disentitling the plaintiff to 
file a suit. For, the title of the plaintiff 
to sue for declaration is to be fide on the 
date of the suit and not at a subsequent 
stage. (Para 8 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 359 (V 53) = 

(1965) 3 SCR 655, Deo Kuer v. i 

Sheo Prasad Singh 5 
(1964) AIR 1964 All 383 (V 51), 

Lachhmi Nath Pathak v. Bhola- 

nath Pathak 6 
(1964) ATR 1964 Andh Pra 223 (V 51) 

= ILR (1962) Andh Pra 802 (FB), 

Suryanarayana Rao v. 


Rajamma 
(1961) AIR 1961 SC 808 (V 48) = 
1961 (1) Cri B 859, Teeka v. State 
of Uttar Prad 5 
(1943) AIR 1943 PC 94 (V 30) = 
ILR (1948) Kar PC 93, oes fain 
5 


(Vv. 25) = 
65 Ind App 106, Sunder Singh v. 
Managin Committee, Sunder Singh 
a ea “Singh Rajput High Schoo 


Veera 


Bae dent 2 Krishan Lal Jaggi. The 
t 


————— 
ae a RB A a 


(1927) ATR 027 Lah 128 8 (9 14) = 
26 Pun LR 248, Fateh y. 
_ Bahab ge B 


K. Bindra, for ellants; K. R. 
a ae Respondent Ne 1. 


JUDGMENT :— The most important, 
question in this ap = is whether on a pro- 
per construction o nee to Section 

of the Specific Relief Act, 1963 (herein- 

er‘ called the Act) correspondin to Ses- 
tion. 42 of the Specific R ct, 1877 
the suit for declaration and injunction by 
oe plaintiff respondent No. 1 is maintain- 
able. 


2. Pian suit was filed on 18-2-1908, 
the sic when the Act came into force. 
The plain P alle ed that he was the owner 
of a motor truck hired from him by Ree 
appel- 

No. 1, oe claimed to be the 
owner of truck and purported to hire 
it out to a ppallant ae 2 poe took it away 
to Bihar. tiff tried to take 
back possession ne the sean from appellant 
No. 2, the police intervened and investigat- 
ed into a complaint of theft by 
No. 2. Durin 
trate ordered 
No. 1 as 

On an 
appeal by appellant No. 2 however 
igh Court of Patna set aside th 
of the Magistrate and ordered that oa 
motor truck should be kept with the a 
lant No. 2 also a superdar (custodian ape 
Court). The order of the High Court we 
implemented a few days after the suit wag 
filed. The trial Court held that the pos- 
session of the truck was with the Court and 
not with the plaintiff and therefore, the 
plaintiff was not in possession of the motor 
truck on the date of the suit. He was 
eoi bound to sue for possession of it 
could not merely sue for declaration 
ang injunction. It also held that the Pod 
in Delhi did not have the territorial 
diction to try the suit and leave shoul pe 
be granted to the plaintiff to file the suit 
against the appellant No. 2 who is the resi- 
dent of Bihar. The suit was therefore dis- 
missed. The lower appellate Court on the 
other hand held that the plaintiff was im 
actual o of the motor truck on the 
date of the suit rightly or wrongly and thi 
was sufficient to sustain the suit for decla- 
ration and injunction. It also held that 
a part of the cause of action arose in D 
and the Court at Delhi had territorial juris- 
diction to try the suit and granted leave to 
the plaintiff i e the suit against ap- 
pellant No. t, therefore, remanded the 
suit back to “is Trial Court for trial 
merits. Hence this second appeal b 
defendants 2 and 3 against the plain 
defendant No. 1. 


3. The relevant part of Section 64 
of the Act is as follows:—. 


on 
the 
and 
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“Any person entitled to any legal cha- 
racter or to any right as to any property, 
may institute a suit against any person 
denying or interested to deny, his title to 
such character or right, and the court may 
in its discretion make therein a declaration 
that he is so entitled, and the plaintiff need 
not in such suit ask for any er relief. 


Provided that no court shall make any 
such declaration. where the plaintiff, being 
‘able to seek further relief than a mere de- 
claration of title omits to do so.” 


4, The decision of this case turns 
on the meaning of the phrase “being able 
to seek further relief’. The trial Court 
thought that these words require the plain- 
tiff to be in actual possession of the motor 
truck in his own ri 


fore, that the thrust of these words is firstly 
against the defendants. It is. only when 
the plaintiff is able to seek further relief 
against the defendants that the proviso be- 


comes applicable. If, therefore, the defen- 
dants or any of them were to be in posses- 
sion of the motor truck then the plaintiff 
would be bound to seek the relief of pos- 
session. The Court is not restricted to en- 
quire only whether the plaintiff is in physi- 
cal and legal possession of the motor truck. 
If, therefore, the possession is with a third 
person who is not a party to the suit, the 
laintiff may.not be necessarily disabled 

m filing the suit for declaration if he 
fulfils all the other requirements of Sec. 34 
and the proviso thereto. This may be illus- 
trated by a few ‘important decisions. 


5. In Sunder Singh v. Managin 
Committee, Sunder Sin Mullah Singh 
Rajput High School,-Indaura, AIR 1988 
PC 78, the plaintiff was a trustee who was 
not in possession or control of the manage- 
ment of the institution. Nor was the de- 
fendant in such possession or control. The 
suit for declaration by the plaintiff was held 
to be maintainable as no further relief other 
than an injunction was claimable by hi 
against the defendant. In Humayun Begam 
v. Shah Mohammad Khan, AIR 1948 PC 
94 the plaintiff sued for a declaration that 
the money in the fixed deposit in the bank 
belonged to her as against her husband and 
his son. The possession of the money in 
the fixed deposit was with the bank which 
was not a party to the suit. The suit of 
the plaintiff was therefore, held not to be 
barred by the proviso. Jn Deo Kuer v. 
Sheo Prasad Singh, ATR 1966 SC 3859, the 
prop was under attachment under Sec- 
tion 146 of the Criminal ure Code 
prior to its amendment in 1955 which was 
analogous to an attachment under Section 
145, Criminal Procedure Code. Such an 
attachment during the pendency of the pro- 
ceedings had the effect of placing the pro- 


Autolite Financiers v. S. F. Corpn. (Deshpande J.) 


A. LR. 


in custodia legis. The Court held it 

or the benefit of the party which would be 
ultimately successful. A suit by one of the 
parties i a declaration of his ownership 
to such property was, therefore, held not to 
be barred by the viso. Teeka v.- 
State of Uttar esh, AIR 1961 SC 808, 
the Supreme Court further explained that 
the property in custodia legis was in pos- 
session of the Court and the judgment- 
debtor had no right to ear such a 
If he did so he 


custodian of the’ Court. 
would be guilty of theft. 

6. The custody of the Court of 
course comes to an end when a final order 
is passed under Section 145, Cr. P. C. and 
the property is delivered to the successful 
party. Thereafter the possession of the 
property by the defendant is a bar to a 


. suit by the plaintiff for a mere declaration 


as held in Lachhimi Nath Pathak v. Bhola- 
nath Pathak, AIR 1964 All 883. Similarly 
when a defendant was -in actual possession 
a plaintiff was held disabled from suing - 
for a mere declaration in Suryanarayana 


.Rao v. Veera Rajamma, AIR 1964 An 


Pra 223 (FB). i 


7. In the H of the above deci- 
sions it must be held that the motor truck 
in the present case was in ia legis 
both because of the order of the Magistrate 
as also by the order of the High Court, the 
difference only being that under the former 


order the plaintiff while under the latter 
order the defendant was to be the custo- 
dian. There is an essential distinction be- 


tween: possession and custody. Possession 
consists both of fact and law, that is to 
say of actual control and the legal right to 
it. On the other hand, custody is'a mere 
fact without a legal right. The Court 
holds the property actually without claim- 
ing any legal interest in it for the benefit 
of the success the Court does 
not claim any right in itself and as the 
only object ot the custodia legis is to await 
the success of either party in the litigation, 
the plaintiff is not “able to seek further re- 
lief” against the Court within the meaning 
of the proviso to Section 84. He cannot be 
required to join the Court as a defendant. 
For, as soon as the Court is satisfied that 
a litigation between the parties has ended 
in favour of the plaintiff, the Court would 
terminate its custody and handover the pos- 
session of the motor truck to the plaintiff. 


8. On the date of the suit the 
Court was in custody of the motor truck. 
Learned counsel for the appellants submit- 
ted that thereafter the police investigation 
came to an end and no prosecution was in- 
stituted against the plaintif respondent No. 
I at the instance of the defendant No. 8— 
appellant 2. 


after must be regarded as a 
own right. For, the cu Jegis could 
continue only during the pendency of the 
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police investigation. It automatically end- 
ed the police investigation ended. 
Ordinarily, the Court would pass an order 
for the final disposal of A perty after 
the end of the investigation if no prosecu- 
on was to follow. Even if the Court for- 
eot i oro m ee re- 
pared to assume custodia legis 
came to an end and the defendant No. 3 
thereafter continued in possession où his 
own right and not on behalf of the Court. 
But it is unnecessary to decide this ques- 
tion. For, the title of the. plaintiff to sue 
for declaration is to be jade ed on the dats 
of the suit. Undoubt e motor truck 
on ar legis me date of 
suit. laintiff was, m entitled 
to sue oe eclaration. It woul neces- 
sary to decide whether the mr legis 
came to an end thereafter only if such a 
subsequent event would have sorcelled 
the plaintiff to seek further pee But: the 
proviso to Section 34 is to be Snp lied only 
at the institution of- the suit not at a 
subsequent stage of it Taboro T out ane 
Division Bench of the ore H oa 

in Fateh Shah v. Baha 1927 


Lah 128. The ee Ceara of 
the motor truck by aaa o. 2, even 
it were to be in his own ght, does not . 


a the retrospective affect “@ disentitli 
laintiff to file a suit. The plaintiffs 
suit cae a declaration and injunction was, 
erefore, maintainable. 


9. A of the cause of action 
undoubtedly arose within the local eer 
tion of the Delhi Court inasmuch as 
motor truck was alle egedly bought by tho 

laintiff in Delhi an Ne to the respon- 
ent No. 2 on appellant No. 1 
i d a title hostile 
to that of the -plaintiff. The motor truck 
was removed from Delhi to Bihar. The 
Court at Delhi had therefore the local juris- 
th the circumstan- 
the exercise of the discretion by the 
Court under Section 20 (b) of the 
Civil Procedure Code to prosecute the suit 
against the defendant No. 2 Sp not be 
said to be unreasonable. I find so 


10. The appeal is, therefore, dis- 
missed ‘but without any order as to costs. 
Appeal dismissed. 


hire. 
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vV. D. MISRA, fF. 
Madan Mohan Lal G Appellant v. 
Brijmohan Lal Garg and others, Respon- 


a 
å. O. No. 153-D (T & M) of 1962, 
D/- Seg 971. 
Tr aus ae Merchandise Marks Act 
ag a —~ Amendment of. application 
Sa er of Trade Mark — The Re- 


HO/10/D769/71/MNT/G 


the 


Madan Mohan v. Brijmohan (Misra J.) (Prs. 8-10)-[Pr, 1] Delhi 813 


gistrar of Trade Marks dealing with an 
cally ia for amendment acts quasi-judi- 
vy in Peor i whether it should be 


(Paras 8, 9) 

"Where ons one of the Parter me was co- 
applicant in the original ap lication prays 
for an amendment of it g registra- 


tion of Trade Mark in his name only, other 
co-applicant partners are entitled to a notice 
and an opportunity of being heard before 
any decision is taken. Even if the order 

g amendment is assumed to be ad- 
ministrative, it would make no a us 

C. Khanna, for Ade i N. 
Goel ae R. a Tandon; for Respondents 


- Nos. 2 and 


JUDGMENT:— Madan Mohan Lal 
Garg-appellant, Brif Mohan Lal Garg-res- 
pondent with an arer sei Lal Garg 
were ‘carrying partners business 
under the name rand style of “teers Engi- 

This firm was manufac- 


etc. 
On 9th June, 1960 an application was made 
to the Assistant Registrar of Trade-Marks, 
New Delhi for e ruon of the. Trade 
i opia on was made 
in the names `of the partners. The a 
plication was contained in the Trade-Mar 
Journal No. 285, dated the 16th April, 1961 
under Section 20 of the Trade and Mer- 
chandise Marks Act, 1958 (hereinafter re- 
ferred to as the Act). tee the pen- 
iad of this a oe gra this artnershi 
firm was dissolved on 1-11-1961 aad ad 
of dissolution was also executed. The ori- 
eed was given to Brij Mohan Lal 
heed ad tte and a copy of the same 
ler kot by Madan Mohan Lal Garg-appel- - 
5-11-1961, the appellant wrote 
to ae Solicitors at Calcutta who were deal- 
ing with the application for registration of 
the trade-mark, informing Moats about the 
dissolution of the ie and asking them to 


stop further pro 
The Solicitors nl the appellant 
that they were informing the Registrar of 


Trade-Marks accordingly. However by let- 
ter dated 8th January, 1962 the Solicitors 
pa an eo an appyication on. agi TM-16 to the 

Ao a New Delhi ` to 


eat the ane eer do i to stand in 
the alle arg-respon- 
dent, alle dat after the dissolution E 
the ‘nership firm this ponden 

received 5 cocdwill of the dissolved: firm 
as well as “he trade-mark “Shanker”. The 
Solicitors were informed that the amend- 


lication will be considered Lapa 
e necessary documentary evidence 
aling as ed copy of the dissolution 
deed by. which the ondent had become 
ie sole proprietor of the mark in question. 

were informed that the am- 
ead vient appieation will proceed to regis- 
tration ony after the respondent was enter- 


filme a 
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ed as proprietor and after the same ‘was 
‘notified in the Trade-Marks Journal. On 
14th February, 1962 the ERA wrote to 
the Registrar of Trade-Marks, Bombay in- 
forming him about the dissolution of the 
said partnership firm and stating that he 
would also be entitled to use the mark 
“Shanker” for his personal business. It 
was stated by him “as the circumstances 
have cer and none has got exclusive 
right to use the said mark, the above- 
mentioned ta eee is not legally main- 
tainable and the mark “Shanker” should not 
be registered as it was applied or with any 
amendment.” 


It was thus requested that the pend- 
ing application for registration of the trade- 
mark be rejected and he be informed. By 
letter dated 18th March, 1962 the appe anl 
was informed in reply to his aforesaid letter 
that “if a person objects to the registration 
of the e-mark, the proper course for 
him to adopt is to oppose the application 
in the prescribed manner. So far as thi 
application is concerned the period for fil- 
ing the opposition has expired.” On 2nd 
April, 1962 the appellant wrote to the Re- 
gistrar of Trade-Marks, Bombay that on in- 
spection of the file relating to the applica- 
tion for registration of the trade-mark it 
had been found that the Solicitors had ask- 
ed for amendment of the application by 
substituting the name of the respondent 
. alone and thus removing the name of the 
appellant and his father without authori 
and against his definite instructions. e 
stated that the amendment application 
could not be acted upon and was opposed 
by bim. In tbese circumstances it was 
requested “that no action on the said m- 
authorised “ITM-16 dated 9-1-1962 be taken 
without notice to him and without a hear- 
ing in the matter and oblige.” By another 
letter of the same date the appellant inform- 
ed the Assistant Registrar, Trade-Marks, 
New Delhi enclosing a of his letter to 
Registrar of Trade-Marks Bombay and re- 
questing him “to see that the mark is regis- 
tered exactly as advertised In the names of 
the proprietors”. 


2. Brij Mohan Lal Garg-respondent 
by his letter dated 27th June, 1962 sent a 
tue copy of the deed of dissolution of the 
said partnership firm to the Assistant Regis- 
trar Trade Marks New Delhi. The Regis-, 
trar of Trade-Marks by his letter dated 2l- 
7-1962 informed the respondent that his 
amendment application had been allowed 
and the original application stood amended 
FRR which was besing proceeded 
further. In the meantime the Registrar of 
Trade-Marks had asked the appellant by his 
letter dated 11-6-1962 to send the deed of 
dissolution. The ap Dan by his letter 
dated 6th August 1962 informed him that 
the original deed of dissolution was with 
Brij Mohan Lal Garg-respondent who was 
requiring the registration of the mark in his 
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name. He also ested that “application 
be treated as abandoned so that the parties 
may apply for registration of their trade- 
marks with other distinctive added fea- 
tures.” The appellant was, however, in- 
formed by letter dated 25th August, 1962 
that the application in question stood 
amended in the name of Brij Mohan Lal 
Garg-respondent as per deed of dissolution 
and that the application so. amended was 
due for registration and was likely to be re- 
Seb shortly. By a letter dated 5th 
eptember, 1962 the appellant through his 
attorneys informed the Registrar of Trade- 
Marks that the amendment asked for by the’ 
respondent could not be considered without 
ee ao raised by the appel- 
that 


lant and e was entitled to an oppor- 
tunity of being heard before any decision 
“was taken. Registrar of Trade-Marks inform- 


ed the appellant’s attorneys by letter dated 
15th September 1962 that the est of the 
respondent for amendment had been allow- 
ed after careful consideration and the 
“question of pantag hearing to decide the 
request on TM-16. does not arise.” In the 
meantime the amendment was notified in 
the Trade-Marks Journal dated Septem- 
ber 1, 1962 under the heading “applications 
amended after advertisement.” `. 


3. The appellant on 18th Septem- 
ber 1962 put in form TM-44 requesting for 
condonation of delay for fili the sl- 
tion as the appellant intended to file an 
Opposition within a month, followed by a 
notice of Opposition dated 16-10-1962. He 
was informed by a letter dated Ist Novem- 
ber, 1962 that the Opposition was not filed 
within time and so was refused. He was 
further informed that he could apply for re- 
fund of fees in respect of notice of Opposi- 
tion. The ea ere in this appeal under 
Section 109 of the Act challenges orders 
dated 25th of August, 1962 and 1-11-1962 
of the Trade-Marks Registry. 


4. The first contention of the ap- 
ellant is that the Trade-Marks Journal 
ted 1-9-1962 contains advertisement and 

not notification. is connection it is 
submitted that notification amounts to 
“advertisement” under Section 21 (1) of the 
Act. In order to appreciate the contention 
it is necessary to reproduce at this sta 

the relevant portions of Sections 20 and 91. 


of the Act. 

Relevant portion of Section 20 (2) of 
the Act is as under: 

“20(2) Where— 

(b) after advertisement 
Hon— ; 
(i) an error in the application has been 
corrected; or 

(ii) the application has been permitted 
to be amended under Section 22; 
the Peek may in his discretion cause 
the application to be advertised again or, in 
any case falling under Cl. (b) may, ‘instead 
of causing the application to be advertised 


of an applica- 
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again, notify in the prescribed. manner the 

correction,or amendment made in the appli- 

cation.” ; = = 

Relevant portion of Section 21 is as under: 
“Section 21 (1). 


Any person may, within three months 
from the date of the advertisement or re- 
for regis- 


advertisement of an application 
tration or within such eee period, not 
exceeding one month in the aggregate, as 
the Registrar, on application made to him 
in the prescribed manner and on payment of 
the prescribed fee, allows, give notice in 
writing in the prescribed manner to the 
Registrar, of opposition to the registration.” 


5. Admittedly, the case of the 
parties falls under sub-clause (ii) of Cl. (b) 
of sub-section (2) of Section 20 of the Act. 
The Registrar, in these circumstances, has 
been given discretion to notify in the pres- 
cribed manner the correction or amendment 
made in the application for registration of 
a mark instead of advertising e applica- 
tion again. The afore-mentioned letter of 
the Registrar of Trade-Marks dated 6th 


rbd 1962 clearly shows that the Regis- . 
a 


trar had decided to proceed to registration 
if the application for amendment was allow- 
ed after its due notification in the Trade- 
Mark Journal. Moreover, the manner in 
which the amendment has been put in the 
Trade Mark Journal of September 1, 1961 
under the heading “Applications amen 

after advertisement” shows that this is not 
a readvertisement but is a notification. I 
may here point out that it is desirable if 


the Trade vane a either contains 
specific headings or pters or parts as 
are there in the official gazette of the Gov- 


ernment of India to show clearly whether 
an application was being advertised or re- 
advertised or was being simply notified. 
May be, the persons dealing in trade-marks 
are conversant with the present system and 
find no difficulty in finding out whether an 
insertion is a notification or a re-advertise- 
ment. The Trade-Mark Journal is also 
meant for the public in general and it 
should unambiguously and clearly show 
under what heading a particular insertion 
falls instead of forcing a person to first find 
out the practice and then find out about the 
nature of an insertion. Had this been so, 
the parties would not have been allowed to 
‘take unnecessary long time to argue that the 
insertion in question was an advertisement 
or a notification. 


6. - The submission of the learned 
counsel for the appellant that since Sec. 2] 
(1) of the Act mentions the words “adver- 
tisement” or “re-advertisement”, it means 
notification under Section 20 (2) (b) 
amounts to ‘re-advertisement’ does not have 
any force, Section 21 (1) of the Act lays 
down the limitation during which a person 
may give notice of Opposition to the regis- 
tration. It also lays down the starting point 
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of period of limitation which is the date of 
advertisement or re-advertisement of an ap- 
plication for registration. “Re-advertise- 
ment’ can be ordered under Section 20 of 
the Act wherein the Registrar has been 
given a discretion to cause an application 
to ‘be advertised again’. The omission of 
the word ‘notification’ from Section 21 (1) of 
the Act clearly shows that it was not meant 
to give cause to a person to give a notice of 
Opposition to registration. The reasons also 
seem to be simple. The amendments or 
corrections are usually of simple character 
and are of no practical significance to the 
person who intends to oppose. It is in 
these circumstances that Registrar has to 
exercise his discretion to re-advertise or to 
notify the correction or amendment. 


T: It is then contended by the 
learned counsel for the appellant that it 
was the duty of the Registrar of Trade- 
Marks to have given him an opportunity of 
being heard before amendment asked for 
by Brij Mohan Lal Garg was allowed. Mr. 
R. L. Tandon, learn counsel for the 
Registrar, contends that on their own show- 
ing the appellant had inspected the records 
and he knew that the application for amend- 
ment had been filed by the appellant. He 
further contends that in the letters written 
by the appellant to the Registrar the appel- 
lant had raised all the objections he could 
raise against the proposed amendment and 
SO pe was not entitled to any further oppor- 
tunity. 


8. In my opinion when the Rens 
trar was dealing with the application for 
amendment filed by Madan Mohan Lal 
ee respondent, he was acting quasi-fudi- 
cially in deciding whether to allow or not 
the proposed application. Admittedly the 
original application owas on behalf of a 
partnership firm consisting of the appellant, 
respondent No. 1 and their father. Because 
of the dissolution the Solicitors of the firm 
had been informed to drop the proceedings. 
In this situation when one of the partners, 
who was one of the original applicants ask- 
ed for amendment of the application, the 
others were entitled to a notice and also to 
an opportunity of being heard before any 
decision was en. Even if this be assum- 
ed to be an administrative order, still the 
position would not be different. It is no 
answer to the right of the appellant of be- 
ing heard that he had come to know about 
the pendency of the application. This 
knowledge did not give him any opportuni 

of being heard, his letter dated Sad A it 
1962 written to the Registrar that he had 
come to know, after inspecting the file about 
the amendment of the application, went on 
to state that no action should be taken on 
that application without notice to him and 
without a hearing in the matter. He had 
again raised this question by a letter from 
his attorneys after he had been informed by 
the Registrar that the amendment had been 
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allowed. In all his letters to the Registrar 
the appellant had been praying that the 
main application for registration had been 
withdrawn and should not be proceeded 
with. When he came’ to know of the 
amendment he had asked for a hearing. Ad- 
ey no opportunity of being heard was 
granted to the appellant before the decision 
was taken and this objection was raised by 
his attorney by their letter dated Septem- 
ber 5, 1962. z 
9. It is again no answer that the 
deed of dissolution on which the parties 
e their: claims to the mark ‘Shanker had 
been duly considered by the Registrar of 
Trade-Marks. Before interpreting this docu- 
ment it was duty of the Registrar to 
pive an pppoe De the appellant so that 
. jhe could submit his contentions and inter- 
retation of the relevant- portions of this 
eed. The opportunity which has to be 
granted to a party has to be a real oppor- 
tunity and not a sham one. the present 
case not even a sham opportunity has been 
granted. ° a 
10. In these circumstances 
allowing the amendment asked for by Bri 
Mohan Lal Garg respondent and to reman 
the case with the direction that an adequate 
opportunity of hearing be given to the a 
t before the application. for amend- 
ment is allowed, In the 
the case there will be no order as to costs. 
Case remanded. 
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Debi Singh, Appellant v. Bhim Singh 
and others, Respondents. - 
Second Appeal No. 89D of 1960, D/- 


18-2-1971, against judgment and decree of 
R. S. Bindra, Senior Sub-J., Delhi, D/- 19- 
1-1960. 
(A) Registration Act (1908), - S., 49 — 
Part performance of a contract — Unregis- 
tered document —— Admissible — Where a 
mortgagee is put in possession. 
unregistered: mortgage deed, 
admissible under the section. 


(Paras 4 & 5) 
` (B) Transfer of Property Act fee 
Section 58 — Joint owner — Transfers 
interest — A joint owner can mortgage 
share in the property and other joint owner 
cannot defeat the rights of the mortgagee. 


under the 
the deed is 


AIR 1954 All 314 and AIR 1943 Pesh 17, . 


Followed. (Paras 5 & 6) 
(C) Specific Relef Act (1963), S. 3 — 


GO/HO/D470/71/YPP/G 


3: I am. 
constrained to quash and set aside the order . 


circumstances of: 


‘ against the respondents for 


ALR 


Where. a joint owner who was in pos- 
session of the suit property put the alleged 
trespasser in possession of it the other joint 
owner who was thus not dispossessed by 
the alleged trespasser will not get posses- 
sion under the section. ara 8) 

(D) Civil P. C. (1908), O. 6, R. 2 — 
Absence of plea — Facts not known to a 
eA Admission made in the Court re- 
garding true state of affairs by a party will 
not disentitle the opposite party who was - 
not knowing those facts while ` filing the- 
pleading from succeeding merely because of 
the absence of plea to that effect in his 
pleadings. (X-Ref: Evidence, Act (1872) 
Section 18), (Para 


(Œ) Civil P. C. (1908), S. 9 — Juris- 
diction of Civil Court — en Bhumidart 
rights are not declared under the Delhi 
Land Reforms Act (8 of 1954) and thus pro- 
prietorship of the land is not abolished the 
remedy for the proprietor to evict the tres- 
passer is only under i laws. 


. (Para 8) 

(F) Specific Relief Act (1963), S. 5 — 
Suit for possession — If a mortgagee who 
has performed his part by getting into pos- 
session of the suit property under’ the un- 
registered mortgage deed validly executed 
joi not 
a trespasser in respect of that: 
and hence -he cannot also 


joint owner cannot evict him under the sec- 
tion. (X-Ref: Transfer of Pro 
(1882), S. 53-A). - \ 

gi 


Cases Referred: Chronological 
(1971) ATR 1971.NSC 160 (V 58) =- 
(1970) 2 SCC 841, Hatti v. Sunder 


m 
(1954) ATR 1954 AN 314 (V 41) = 
1954 a LJ 72, Gulab Singh v. L. 


Hira 
(1943) AIR 1948 Pesh 17 (V 30) = 
1948 Pesh LJ 


7, Mt. Zura v. 
Mohd. Ayub 


S. S. Chadha, for Appellant; 
Chandra, for Respondents. 


JUDGMENT:— Debi Singh, the ap- 
pellant in the present case instituted a sult 
possession of 
the land in suit which measures 9 Bi 
2 Biswas and is situated in village Ladpur, 
Delhi. The defendants in the suit, who are’ 
ad gto in the appeal, were Bhim Singh 
and Mehar Singh, who were in possession of 
the land and Khem Ram, who is the father 
of the appellant. The allegation- in the 

laint was that the ear and his father 
were joint owners of the land in So ie 
and the said Bhim Singh and Mehar Singh 
had entered into possession of the land some 
three yoo before the institution of the 
sult. Bhim Singh and Mehar Singh, respon- 
dents, as defendants Nos. 1 and 2 disputed 
the plaintif’s title. They alleged that Khem 
Ram alone was in possession of the land 


6 
Ramesh 


1971 


and he had mortgaged the same to them 
with possession and they were in possession 
of the land in their ca aa as mortgagees. 
The trial Court daed e suit on the 
ground that the defendants Nos. 1 and 2 
were in possession of the land as trespassers. 
The reason for this was that the document 


was also held that the father of the plaintiff, 
Khem Ram, aforementioned, only a 
co-owner of the land along with the plain- 


tiff was not entitled to mortgage the land 
without the consent of his co-sharer. It was 
also held that it was not established that 
Khem Ram was in sole cultivating posses- 
sion of the land as the Khasra Girdwari, 
Exhibits D-2 and D-3 showed that the 
plaintiff and his father were in joint posses- 
sion of the land in suit as co-owners. 

the basis that the appellant was entitled to 
dispossess the said Bhim Singh and Mehar 
Singh a decree for possession > was pass 
against them. 


2. Bhim Singh and Mehar Sin 
then appealed to the Senior Sub Judge, who 
eame to the conclusion that it was clear 
that the land- owned by the plaintiff and his 
father had been divided by them for the 
purposes of cultivation and that the area in 


suit had been in the sole possession of the - 


father, who had himself let in defendants 
Nos. 1 and 2. The plaintif not being in 
actual physical possession and his father 
having let defendants Nos. I and 2 into pos- 
session, it was held that the plaintiff could 
not be permitted to evict the said defen- 
dants without the settlement of the dispute 
between the father and his ‘creditors. The 
Senior Sub Judge also felt that the son had 
been pe up merely to dislodge defendants 
Nos, 1 and 2 from the possession of the 
land in suit. It was also held that as the 


plaintiff was not in actual physical posses- . 


sion before defendants Nos. 1 and 2 were 
let in, he was not entitled to a decree for 
possession of the land: The only relief that 
could have been ted was a decree for 
joint possession and actual possession could 
not be granted without the. separation of the 
joint Khata. In the circumstances, the ap- 
peal was accepted and the suit was dismiss- 
ed. Thereafter the plaintiff appealed to this 


3. Mr. Rariesh Chandra on behalf 
of the alleged trespassers, Bhim Singh and 
Mehar Singh, has raised an interesting pre- 
limin objection. He says that the con- 
cept of proprietorship of agricultural 
has been abolished by. the eee ‘the 
Delhi Land Reforms Act, 1954, as been 
held by the Supreme Court in Hatti v. Sun- 
der Singh, (1970) 2 SCC 841 = (AIR 1971 


NSC o He says that the appellant is 
disentitled to get a decree for possession 
from the Civil Court and consequently, it 


should be held that the Civil. Courts have 
no jurisdiction to grant the relief prayed for 
in the present suit. His further submission 
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tered. It- 


-sons under the 


= had been abolished before the 


is that the wi saree should seek his relief 
under the Delhi Land Reforms Act where- 
in provision has been made for a Bhumidar 
to evict a trespasser. I have given my 
anxious consideration to this objection. The 
alleged trespassers entered into the land, ac- 
co g to the agreed'case of the parties, 
after the Delhi Land Reforms Act had come 
into force. At that time, no Bhumidari had 
been dec . The suit was also brought 
before any Bhumidari declaration had been 
made, because there was a considerable 
time lag between the coming into force of 
the Act and the declaration - regarding 
Bhumidari made thereunder. At the time 
the suit was brought, there was no other 
remedy open to the appellant to evict th 
ole except by recourse to the aivil 


. It is no doubt true that the Act visua- 
lizes the grant of Bhumidari rights to pro- 
prietors and tenants including non-occu- 
pancy tenants. The alleged trespassers 
came into possession virtue of a mort- 
gage agreement which has been held to be 
non-admissible in evidence because of 
of registration. He is, therefore, neither a 
tenant nor a proprietor., In the circum- 


` stances, I do not know what relief the ap- 


pellant could have sought against these per- 
Delhi d Reforms Act. L 
therefore, come to the conclusion that be- 
fore the Bhumidari declaration was made the 
ata could not seek any remedy under 

e Delhi Land Reforms Act and, therefore, 
was entitled to seek his remedy only under 
the ordinary civil law. Even otherwise, un- 


' less. there is any provision in the Delhi Lan 


Reforms Act, whereby the appellant’s title 
suit was 
brought, I see no reason why the suit for 
possession based on title could not be insti- 
tuted in the Civil Court, No such provision 


has been brought to my notice. As I read 
it, the fae of a rietor only cease to 
exist under the and orms Act, 


puree and is entitled’ under the Specific 
elief Act to claim a decree for possession 
on the basis of his title. I, therefore, over- 
rule the preliminary objection. 


Coming now to the merits, the 
first question to be considered is whether 
defendants Nos, 1 and 2 were trespassers 
as alleged by the plaintiff. The said defen- 
dants claim to have come into possession of 
the land in suit at the 


ence ex 
49 of the 
doctrine of 


tered and is inadmissible in evid 
under the proviso. to Section 
Indian Registration Act, | the 


ore 
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part performance would apply to a mortgage 
it is now to be seen as to whether Sec- 
tion 58-A of the Transfer of Property Act, 
1882, comes to the help of defendants Nos. 1 
and 2. An umn-registered mortgage deed 
can be looked into for the purpose of this 
Section. There is also other evidence on 
the’ record which has been taken into con- 
sideration by the lower appellate court to 
support the view that the said defendants 
Nos. 1 and 2 came into possession under 
the said unregistered mortgage deed 


5. I shall first consider the position 
of defendants Nos. 1 and 2 qua defendant 
No. 8, under the said Section 53A of the 
‘Transfer of Property Act. Defendant No. 3, 
who is the father of the plaintiff could not 
have evicted the defendants Nos. 1 and 2 
because of the part performance of the 
mortgage contract as provided by the said 
Section. The question now to be seen is 
whether the fact that the father is debarred 
from enforcing his right to possession by 
reason of Section 58-A also debars the son 
from making a similar claim. It seems to 
me that part performance by the father who 
is a joint owner should, in equity, prevent 
the son, who is the other joint owner, from 
getting round the transaction by treating 

e defendants Nos. 1 and 2 as mere tres- 
per The doctrine of part performance 
as been explained by English Courts to be 
merely a method of letting in proof of the 
real contract although the said contract may 
not be registered. And the question I have 
to consider is whether a co-owner of the 
transferor can defeat the right which has 
come to the defendants who have come 
into possession by reason of part pate 
ance of the mortgage agreement. It would 
be a peculiar situation that the father is 
not entitled to dispossess the transferees but 
the son, who is co-owner is. But, even só, 
if this is the law as enacted in Section 58-A, 
I will be bound to hold that this anomaly 
can come about. , 


6. The law appears to me to be 
that a co-owner is entitled to mortgage his 
share in the property. Assuming that the 
plaintif and defendant No. 3 are co-owners 
who do not form a Hindu Joint family, it 
appears to me that the father is entitled to 
mortgage his interest in the property and 
thereby put defendants Nos. 1 and 2 into 
possession, is has been held in Gulab 
Singh v. L. Hira Lal, AIR 1954 All 314, 
Mt. Zura v. Mohd. Ayub, AIR 1943, Pesh 
17, and the right has been recognised in 
many other cases. I have seen no judgment to 
the contrary. Even the definition of mort- 
gage given in Section 58 of the Transfer of 

operty Act shows that a mortgage is, “a 
transfer of an interest in specific immove- 
able property for the purpose of securing 
the payment of money advanced or to be 
advanced by way of loan....” Therefore, it 
seems- to me clear that the father has mort- 
gaged his interest in the property in suit to 
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defendants Nos. 1 and 2. Hence qua the 
father the said defendants have a right to 
claim that he is dis-entitled to remove them 
without terminating the mortgage. 


Now, what is the position of the son 
qua these mortgagees of his father’s share? 
Is he entitled to defeat the mortgage which 
is protected by Section 58A of the Transfer 
of Property Act by saying that the transfer 
is not binding upon him and the section 
does not apply to him? It is true that Sec- 
tion 58-A does not apply to a person other 
than the transferor or a person claiming 
under him? The son cannot be said to be 
a person claiming under his father because 
he is a joint owner. There is no proof on 
the record as to the manner in which he 
(the plaintiff) has acquired his title. How- 
ever, I do not think that the law should be 
interpreted in such a manner as to allow 
the son to defeat the mortgage made by the 
father as in the present case. This contro- 
versy in my opinion can be resolved by 
merely saying that the son is not entitled to 
get possession from the transferees of his 
ather on the footing that th are tres- 
passers. If in relation to the “father who is 
the co-owner and in joint possession, the 
transferees or mortgagees are not tres- 
passers, they cannot be trespassers qua the 


son. In the circumstances, I come to the 
conclusion that the son cannot succeed in 
the suit for possession because defendants 


Nos. 1 and 2 are not trespassers. 


7. The learned lower appellate 
Court has decided this case on the footing, 
that there was an agreement between the 
son and the father, whereby the father was 
in sole cultivating possession of that part 
of the land which was mortgaged under the 
unregistered document to defendants 
Nos. 1 and 2. The Court has proceeded to 
decide the case on this basis. This is based 
on an admission of the son in his evidence 
in Court. Counsel for the appellant chal- 
lenges this conclusion on the ground that 
there is no plea to this effect in the written 
statement. I have examined the written 
statement and find that he is right in this 
respect. However an admission made in Court, 
regarding the true state of affairs should not 
dis-entitle the respondents. from succeeding 
merely because of the absence of a plea. 
The transferees in this case did not even 
know that the son had an interest in the 
property, in fact they denied it in the writ- 
ten statement. They were let into posses- 
sion by the father on the assumption that 
the’ father was the sole owner and in sole 
possession of the land. In view of the fact 
that I agree with the lower appellate court 
that this suit is merely an attempt to avoid 
the mortgage through the instrumentality of 

e son, I come to the conclusion that the 
admission made in the evidence, is equall 
effective to defeat the suit of the plaintiff. 
In the circumstances, in spite of the absence 
of a plea on this point, I agree with the 
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lower ap sear Court that the facts do not 
disclose the plaintiff is entitled to get 
a decree for possession as he was not in 
possession before defendants Nos. 1 and 2 
were put into possession by the plaintifs 
father. 

8. In this connection, I must refer 
to Section 5 of the Specific Relief Act, 1963, 
which is in the following terms:— 

“A person entitled to the possession of 
specific pene property may recover 
it in the manner provided by the Code of 
Civil Procedure, 1908 (5 of 1908)” ` 
In order to succeed, the plaintiff has to 
show that he is a person entitled to get 
possession, hence he must show he had pos- 
session before the alleged trespassers ` got 
possession. Inasmuch as the appellant in 
the present case has not been dispossessed 
by defendants Nos. 1 and 2, who have Pi 
put into possession by defendant’ No. 3, I 


come to the conclusion that appellant 
has no better claim against hoa an he 
has against own father. He cannot get 


possession from his father because they are 
joint ‘owners and, therefore, he cannot dis- 
possess the transferees of his father, who 
can be treated for this purpose to have thé 
same rights as the father. The lower ap- 
pellate court has rightly hat ar sare 
possession can be o tained by th Pae 

the first gets a partition of the joint 
holding. 


9. In the circumstances come to 
the conclusion that the suit. has "righty been 
a Tie by the lower ap Weer court. 

In this view of the matter, I 
TE a the appeal but leave the 
hear: thait owencose diitht ADTA 


arties to 





AIR 1971 DELHI 319 (V 58 C 65) 
P. N. KHANNA, J. 
Hafiz Rahim-ud-Din and others, Appel- 
lants v. Tirlok Singh, Respondent. 
Ex. Second Appeal No. 96 of 1968, 
D/- 17-2-1971 TC order of Udham 
TT Addl Dist. J., Delhi, D/- 2411- 


Civil P. C. (1908), S. 47 — Pre-decree 
matters — Executing Court has no juris- 
diction to entertain — Executing Court has 
to execute the decree so long as it stands 
and the Court cannot go beyond it. AIR 
1970 SC 1475, Relied on. (Para 4) 


Thus where the possession of the lease- 
hold interest, which the judgment-debtor 
had sold to the decree-holder, was decreed, 
the executing court has no jurisdiction by 

inquiring whether the lease-hold right of 
the armeni dente had been cancelled or 
is still in existence to refuse to execute the 
ei on the grotad that it would be vio- 
lative of Section 2 (e) of Public Premises 
(Eviction of Unauthorised Occupants) Act 


GO/HO/D469/71/YPP/G 


H. Rahim-ud-Din v. Tirlok Singh (Khanna J.) (Prs. 7-10)-[Prs. 1-3] Delhi 319 


as the lease-hold interest of the judgment- 
debtor was cance y his 


(P 

Referred : Conlon Paras 
(1970) AIR 1970 SC 1475 (V 57) = 
C. A. 406 of 1967, D/- 18-3-1970, 
Vasudev Dhanji Bhai Modi v. 
Rajabhai Abdul Rehman 


Madan Lal 

(1952) ATR 1952 Mys 94 (V 39) = 
ILR (1952) Mys 234, Viswa- 
nathan v. Abdul Wajid 

(1949) AIR 1949 li 429 (V 36) = 
aa 2 Mad LJ 519, Singaravelu 


alias Singaram C ettiar v. Pattam- 


A. C. Sehgal, for Appellants; H.. 5 
Khanna, for Respondent. 

JUDGMENT :— Tirlok Sin on- 
dent, held leasehold rights in a plot of land 
under the: Delhi Improvement Trust. On 
March 20, 1947 he conveyed his said rights 
to the appellants, Hafiz Rahim Udin and 
others, by a registered deed of sale. 
appellants were also given possession of 
land. In or about Septem 1947 when 
there were communal riots and disturban- 
ces, at the time of the partition of the 


coun 2 ae pellants appear to have lost 
contro cover the Said land and could not 
manage . retain physical possession 
thereof. The respondent, at that time took 


back the possession of the said plot. On 
January 29, 1958, the appellants filed a 
suit for possession against the respondent 
in respect of the suit land. suit was 
decreed. on March 30, 1959. R dent’s 
appeal was dismissed on October 17, 1961. 


2. On November 1, 1962 the ap 
pellants took out execution of their decree 
against the respondent, who filed his ob- 
jections thereto. According to him the 
decree had become inexecutable, inter alia, 
on the ground that the lease-hold ties 

had been ee by: the Delhi Improve- 
ment Trust, th ount landlords, on 
October 24, 1969. The decree-holder a 
pellants were said to have thus lost 
rights in the said land. The agismnen 
cree-holders denied the alleged cancelling 
of the lease-hold rights or mee inexecutabi- 
lity of the decree. The eeu 
found that the lease in. favour of the de- 
cree-holder appellant had been cancelled 
by the Delhi evelopment Authority, 
therefore, e was no right or interest 
left with the decree-holder in the land in 
suit. The decree as such was held to have 


become inexecutable. Respondent’s objec- 
tions were accepted and the execution a 
plication was dismissed. e learned Addi- 


tional District Judge concurred with the 
executing Court in appeal, which was dis- 


misse e appellants have come. up to 
this Court in second ap 
3. The learned counsel for the res- 


pondent contended that the executing Court 
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can take notice of the subsequent , 
a decree if executed would result in in- 
ent of the law as oe of ae 
aoe ants would Pe unauthorised 
tion under Section 2 (e) of the Public Pr Pre. 
ne (Eviction of Unauthorised Occupants} 
t 


4, The entire approach of the 
Courts below, as of the one counsel for 
e respondent is wrong The executing 
Court cannot go behind the decree. So 
as the decree stands, it has got to be 
ecuted. In Singaravelu. alias Sin 
Chettiar v. Pattammal, AIR 1949 Mad 429, 
it was held that a decree for maintenance 
passed against a Hindu husband confers 
on the wife an unconditional and absolute 
right of maintenance, the executing Court 
in execution proc gs cannot enquire 
into an objection by husband that the wife 
has forfeited her right under the sas he 
owing to her having led an un 
subsequent to the of the 
The husband’s wad i way of a sepa- 
rate suit and not by way of an objection 
to the execution of the decree. (Also see 
R Viswanathan v. Abdul Wajid, AIR 1952 
Mys 94 and Girdhari Lal v Madan. Lal, 
1968 Delhi LT 435), 


The Supreme Court in’ Vasudev 
Dhari Bhai Modi” v. Rajabhai Abdul Reh- 
man, C. A. No. 406 of 1967, decided on 
18-3-1970. ae aes in AIR 1970 SC 1475, 
observed:— “A Court executing a decree 
cannot go behind the decree between the 
parties or their representatives. It must take 
to its tenor, and can- 
not entertain any objection that the decree 
was incorrect in law or on facts. Until it 
is set ace by ‘an appropriate proceeding 
in appeal or revision, a decree even if it be 
erroneous is still binding between the par- 
ties. When a decree which is a nulli "tan 
instance, where it is passed without ring- 
ing the legal representatives on the record 
ot T a person who was dead at n 
o e decree, or against a a ruling ce 
without a certificate, is sought to be exe- 


die. 


H. Rahim-ud-Din v. Tirlok Singh (Khanna J) 


A.I. R. 
E an i in that behalf may be 
in a proceeding for execution. pain 
when the decree is made by a Court w 
has no inherent jurisdiction to make it, ob- 
jection as to its validity may be raised in an 
execution proceeding if the objection ap- 
pears on the- face of the reco Where , 
the objection as to the jurisdiction of the 
Court to pass the decree does not appear . 
on the face of the record and requires exa- 
mination of the questions raised and decid- 
ed at the trial or which could have been 
but have not been raised, the executing 
Court will have no jurisdiction to entertain 
an objection as to the validity of the decree’ 
even on the ground of absence of furisdic- 


tion.” 

6. Cancellation of the lease-hold 
rights is a matter between the Delhi Deve- 
lopment Authority and the appellants,” The 
respondent cannot take shelter under the 
same. He, on the other hand, is bound by}. 
the decree and is liable to comply 
with its directions, until the same is 
varied in appropriate roceedings. 
The action Delhi Deve 
lopment Authority does not give oy ri l 
to the ‘respondent, in a ation 
decree passed against him by a N eee 
Court. The executing o Bess under es 
circumstances, wron into 


g in 
‘inquiry to find out aon the lease Hold 


ts in favour of the appellants were still 
in existence or had been cancelled. The 
executing Court had nothing to do 
the same. The objections, , under the 
cumstances, could not : be entertained. 
Under the circumstances the orders of the 
Courts below cannot be sustained. This 
appeal therefore, is accepted. The order 
under appeal and that of the executing 
Court are set aside and the execution appli- 
cation of the appellants is restored. The 
executing Court will now proceed with the — 
execution in accordance with law. In the’ 
circumstances, there shall be no‘ order as to 


costs. 
. Appeal allowed. 
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Lydia Belinda Simoes and another, 
Applicants v. Associated Metals and 
Minerals Corp, New York, Respondent. 


Civil Misc. Appln. No. 14 of 1970, D/- 
27-7-1970 for leave to appeal to Supreme 
Court against Judgment of this Court. 
es No. 95 of 1968, D/- 24-3- 

Constitution of India.- Art. 133 — 
Order of Judicial Commissioner’s Court 
remanding case after giving finding only 
on one objection raised is not a “judg- 
ment deciding case finally” — No certi- 
ficate can be granted ader Art. 133 — 


Even according to Section 5 Goa, Daman- 


and Diu (Declaration as High Court) Act 
1964 no right to get certificate under 
Article 133 is given to file appeal to 
Pia ds Court in such case. AIR 1957- 

Orissa 42, Rel. on. (Paras 4, 5) 
Cases Referred: Chronological Paras 


(1957) AIR 1957 Orissa 42. (V 44)=— 
TLR (1957) Cut 27, Jagannath 
Agarwala v. State of Orissa 


S. K. Kokodkar, for Applicants; S. 
Tamba, for Respondent. ~ 


ORDER:— This is a petition filed 
under Art. 133(1) (a) and (c) of the Con- 
stitution of India for leave to appeal to 
the Supreme Court against the judg- 
ment of this Court dated 24th March, 
1970 in Apelacao No. 95 of 1968. 

2. In an execution suit filed by the 
respondent herein against the petitioners 
herein to recover about Rs. 6 lakhs on 
the basis of pro~notes the second peti- 
tioner herein had filed objection petition 
contending that the suit was not main- 
tainable. One of the objections: raised 
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‘ ment of the trial court and 


. ed. by that Article. 


ou 
wt 


was thaf the plaintiff was nof the proper 


person to file the suit on the basis of 
pro-notes and he had no right to file the 
suit. The trial court accepting that con- 
tention -of the second petitioner herein, 
allowed the objection petition and dis- 
missed the suit. On the respondent 
herein filing appeal against the judgment 
of the trial court, this Court held that 
he (respondent herein) was entitled to 
file the suit on the basis of pro-notes, 
allowed the appeal, set aside the judg- 
directed the 
trial court’ to dispose of the objection 
petition filed by the second petitioner 
herein after deciding the other grounds 
raised by him in that petition. 

3. The petitioners contend that the 
value of the subject-matter in dispute 
was and is more than Rs. 20,000/-, that 
this is a fit case for appeal to the 
Supreme Court in terms of Art. 133(1) (a} 
and (c) and that the petition be allowed. 

4. No doubt the value of the subject-. 
matter of the dispute in the trial court 
was in no way less than Rs. 20 ,000/- 
and its value is still above Rs. 20,000/- 
but to issue a certificate under Art. 133 
of the Constitution it must be establish- 
ed that the judgment dated 24-3-1970 of 
this Court is a judgment as contemplat- 
To say that that 
judgment is such a judgment it must 
be proved that by that judgment this 
Court disposed of the rights of the par- 
ties finally. This Court has not dis- 
posed of the matter finally. It only held 
that the finding of the lower court that 
the respondent herein was not entitled 
to file the suit on the basis of the pro- 
notes was not correct and it directed the 
trial court to dispose of the matter after 
giving findings on. the other objections 
raised by the second petitioner. herein. 
When this Court has only decided one 
of the important questions raised by the 
second petitioner herein and it did not 
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se of the rights of the parties final- 
y by its judgment, it cannot be said 
at the judgment of this Court is a 
udgment as contemplated by Art. 133 
of the Constitution, vide the decision of 
the Orissa High Court in cee 
Agarwalla v. State of Orissa’, 
Orissa 42. In view of the fact that the 
judgment of this Court is not a judg- 
ment as contemplated by Art. 133 of the 
Constitution, this petition cannot be 
allowed. 


5. The learned advocate for the peti- 
tioners contended that this petition can 
be allowed under Section 5 of the Goa, 
Daman. and Diu, Judicial. Commissioner’s 
Court (Declaration as High Court) Act 
1964. That section is as follows: — 


“Subject to any rules made under 
Art. 145 or any other law as to the time 
within which appeals to the Supreme 
Court are to be entered, an appeal shall 
lie to that Court from a judgment decree 
or final order of the Judicial Commis- 
sioner’s Court under the provisions of 
Art. 132 or Art. 133, or from a iudg- 
ment, final order or sentence of such 
Court under the provisions of Art. 134: 


Provided that an appeal may be pre- 
ferred within ninety days from the date 
of passing of this Act from a judgment, 
decree, final order .or sentence passed or 
made by the Judicial Commissioner's 
Court before that date.” 


Even according to that section in my 
opinion a judgment of this Court must 
be a final judgment to enable this Court 
to issue certificate ‘under Art. 133 of the 
Constitution. 


6. The last point argued by the peti- 
tioners’ advocate is that this matter has 
been disposed of as per Portuguese law, 
that under Portuguese law the petitioners 
had unfettered right of appeal to the 
Supreme Court of Lisbon against the 
judgment of ‘Relacao’ and that for those 
reasons this petition is fit to be allowed. 
This Court inquired the learned advo- 
cate appearing for the respondent whe- 
ther under Portuguese law the peti- 
tioners had unfettered right of appeal to 
the Supreme Court of Lisbon against the 
judgment of ‘Relacao’. He replied that 
they had no- such. right. The learned 
advocate appearing for the petitioners 
did not cite any authority in support of 
his contention that the petitioners had 
unfettered right of appeal to the 
Supreme Court of 
judgment of ‘Relacao’. Besides all this. 
this Court has to decide this petition 
under Art. 133 of the Indian Constitution 
and see whether the judgment of this 
Court is a judgment as contemplated by 
that Article. It has already been held that 
the judgment of this Court is not a judg- 
ment as contemplated by that Article, 
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AIR 1957 . 


Bom 104, Referred to. 


Lisbon against the’ 


A. I. R. 


7. When the judgment of this Court 
is not a nal judgment, this petition can- 





= be allowed. The petition is dismis- 
' Petition dismissed. 
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DAMAN & DIU 2 
(V 58 C 2) Sg 
C. M. RAO, J. C. ' 
Joao Andrade e Souza, Applicant v, 
Kashinath: S. Vediekar and others, Res- 
pondents. 


Spl Civil Appln. No. 12 of 1970, D/- 
29-7-1970. 


(A) cae eee of India, Arts. 226 and 


227 — Finding of fact — Re-appreciation 


of evidence — Question whether respon- 
dents were agricultural labourers or ten- 
ants of land in dispute — Conclusion of 
lower authorities based on appreciation 
of evidence — Appreciation not found to 
be perverse — High Court cannot in 
exercise of its powers under Arts. 226 
and 227 re-appreciate evidence and sub- 
stitute its own conclusion. AIR 1970 
(Para 6) 

(B) Evidence Act (1872), Section 18(1) 
— Applicability — Respondents alleging 
to be tenants of portions of Jand in dis- 
pute —- Other persons were alleged to 
be tenants of other portions — Evi- 
dence of some of these persons that 
they and respondents were not tenants — 
— Contention of landlord that as per 
S. 18(1), evidence of these persons should 
have been considered sufficient to nega- 
tive claim of respondents — Held: Sec- 
tion 18(1) was not applicable to the case. 

(Para 6) 

Cases Referred: Chronological Paras 
(1970) ATR 1970 Bom 104 (V 57)= 

ILR (1969) Bom: 963, Rajaram 

Ganpat Patil v. Yeshwant Datto 

Patil 

Bernardo Reis, for Applicant- G. V. 
Bhobe, for Respondents Nos. 1 to 9; J. 
Dias, Govt. Pleader, for Respondents. 


“Nos. 10 to 12.- 


ORDER:— This is a petition filed 
under Arts. 226 and 227 of the Indian 
Constitution for quashing- the order 
dated 29-9-1969 passed by the Adminis- 
trative Tribunal, Panaji. 

‘2. The facts necessary to be men- 
tioned for the disposal of this petition 
are these: The respondents 1 to 9 here- 
in filed petition before the Mamlatdar af 
Panaji under Tenancy Act for declara- 
tion that they are tenants of the plots 
in dispute situate in the land called 
“Tivo”. Some other prayers were also 
made in that petition. The learned 
Mamlatdar after trial dismissed the peti- 
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tion. - The appeal preferred against the 
order of the Mamlatdar was allowed and 
the respondents 1 to 9 herein were dec- 
lared tenants of the land in dispute. All 
their prayers were granted. The revi- 
sion filed, against the judgment in ap- 
peal, by the landlord ie. the petitioner 
herein was dismissed by the Administra- 
tive Tribunal of this State. 


2-A. The contention of the petitioner 
is that the Appellate Authority and the 
Administrative Tribunal did not ap- 
preciate the evidence properly and that 
injustice has been done. 

3. The point for determination is 
whether this writ petition can be 
allowed. 

4. It has been argued by the learn- 
ed advocate for the petitioner that ap- 
preciation of evidence for the following 
reasons is perverse:— {1) The evidence. 
given by persons who were also alleged 
to be the tenants of some portions of the 
land called “Tivo”, to the effect that 
they and respondents 1 to 9 herein are 
not tenants has been considered insuff- 
cient by the Appellate Authority and 
the Tribunal to say that respondents 1 
to 9 herein are not tenants; (2) Even 
though the respondents 1 to 9 admitted 
that the petitioner was having ploughed 
the land “Tivo” by engaging a tractor 
and contended that they were paying the 
ploughing charges to the petitioner and 
they failed to prove that contention, the 
Appellate Authority and the Tribunal 
held that the ploughing charges were 
paid to the petitioner herein. 


5. When it was pointed out to the 
learned advocate for the petitioner that 
this Court in exercise of its powers 
under Arts. 226 and 227 of the Constitu- 
tion cannot re-appreciate the evidence 
and come to its own conclusion, he cited 
the decision of the Bombay High Court 
in Rajaram Ganpat Patil v. Yeshwant 
Datto Patil, AIR 1970 Bom 104 and con- 
tended that as the appreciation of evi- 
dence in this case is perverse this Court 
can look into the evidence and decide 
the matter. 


6. The two reasons given by the 
learned advocate for the petitioner to say 
that the evidence was not properly ap- 
preciated by the Appellate Authority 
and the Tribunal have been noted above. 
I considered both these reasons. Jt was 
alleged by the respondents 1 to 9 that 
they are in possession of six plots in the 
land called “Tivo” and other persons are 
in possession of the other plots in that 
land. Some of those other persons were 
examined on behalf of the petitioner in 
the Mamlatdar’s court and they said that 
they are not tenants and the respondents 
1 to 9 herein are also not tenants. The 
Appellate Authority and the Tribunal 
found that their evidence was not suffi- 
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cient to say that the respondents 1 to 9 
herein were not tenants. It is contend- 
ed on behalf of the petitioner that as 
per Section 18(1) of the Indian Evidence 
Act the evidence given by the other 
persons who are alleged to be the ten- 
ants and who have been examined by 
the petitioner in the Mamlatdar’s court 
should have been considered sufficient to 
negative the claim of the respondents 1 
to 9 herein. I think Section 18{1) of the 
Indian Evidence Act has not been pro- 
perly understood by the petitioner. The 
provisions of that Section are not at all 
applicable to the present case. 

According to the petitioner, respon- 
dents 1 to 9 were agricultural labourers 
in respect of the land in dispute. Ac- 
cording to the respondents 1 to 9 here- 
in, they were tenants of the land in dis- 
pute and they were not agricultural 
labourers. The Appellate Authority and 
the Tribunal found that they were ten- 
ants and their contention was correct. 
About the payment of ploughing charges 
some of the respondents 1 to 9 have 
deposed and that evidence has been ac- 
cepted by the Appellate Authority and 
the Tribunal Even in the decision 
cited by the learned advocate for the 
petitioner, it has been held that in ex- 
ercise of the powers under Arts. 226 and 
227 of the Indian Constitution the High 
Court cannot re-appreciate evidence and 
substitute its conclusion of fact for that 
recorded by the ‘Tribunal below. To 
my mind, the appreciation of evidence 
by the Appellate Authority and the Tri- 
bunal is not perverse. They have given 
sufficient reasons for coming to the con- 
clusion at which they arrived. The prin- 
ciples of natural justice have not been 
violated and it is not said that the Ap- 
pellate Authority or the Tribunal acted 
in excess of their jurisdiction or they 
failed to exercise the jurisdiction which 
they had. There is no error apparent 
on the face of the record. 


7. For all these reasons this petition 
cannot be allowed. The petition is dis- 
missed. Considering the facts of the 
case, parties will bear their own costs. 

Petition dismissed. 
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C. M. RAO, J. C. 


State, Appellant v. Jose Gaspar 


Noronha, Respondent. 


Criminal Appeal No. 
18-7-1970. 


(A) Evidence — Appreciation of — 
Charge of murder — Death alleged to be 
due to injury on head with stick caused 
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t of 1969, D/- 
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by accused — Name of only Pinen, 
giving direct evidence as to manner o 
occurrence, not appearing either in first 
information report or in inquest report 
— Investigating officer suppressing fact 
of receipt, prior to complaint, of infor- 
mations as to occurrence-—-Admission of 
witness that she was not on i 

terms with accused — Witness held 
could not be considered trustworthy and 
the accused could not be convicted on 
such testimony. (Para 8) 


(B) Evidence Act (1872), S. 45 — Ex- 


pert evidence — What is not — Medical 


officer hazarding opinion as to mental 
condition of accused on a particular date 
on basis of testimony of witnesses to 
acts of accused on that date — Opinion 
of medical officer is not- expert opinion 
but his presumption — No importance 
can be attached to it. ‘(Para 10) 


J. Dias, Govt. Pleader, for Appellant: 
S.. V. Joshi, for Respondent. 


ORDER:-—~ This appeal Is by the 
State against the judgment dated 14-10- 
1968 passed by the Additional Sessions 
Judge at Panjim in sessions case No 14/ 
68 by which he acquitted the respondent 
herein holding that the charge for the 
offence under Section 302, L P. C. framed 
against him was not proved. 


n2. The case for the. prosecution 
was this:— 


The respondent herein Jose Gaspar 
Noronha is a resident of Cortalim. One 
Sebastiao Gama was also residing in that 
village. The house in which Sebastiao 
Gama was residing is at a distance of 
about 5 metres from the house of the 
respondent. On 30th August, 1966 at 
about = p.m or 7.00 p.m. while 
P. Ws. 5. Sebastiao Gama and Cruz 
were in he verandah of. Sebastiao Gama 
house the respondent returned from his 
work. While coming he brought a tender 
banana tree and threw it in the balcony 
of -Sebastiao Gama’s house. Sebastiao 
Gama picked up that tree and went to- 
wards the back of his house in which 
direction the respondent was going. 
P. W. 4 whose house-is near the houses 
of Sebastiao Gama and the respondent 
was then cutting fire-wood near her 
house. She found the respondent hitting 
Sebastiao Gama on’ head with bamboo 
stick (M. O. 1) soon after Sebastiao Gama 
threw the banana tree in front of the 
house of the respondent, picking it up 
from in front of his (Sebastiao Gama’s) 
house. Sebastiao Gama fell down on 
the ground -as soon as he received the 
blow with stick on his head and became 
unconscious. Seeing it P. W. 4 raised 
cries. On hearing those cries P. Ws. 1, 
2, 5 and Cruz went to the place where 
Sebastiao Gama was lying, knew from 
P. W. 4 that the respondent had injur- 
ed with stick on the head of Sebastiao 
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Gama, found Sebastiao Gama unconscious, 
carried him to his house and put him 
there. P. Ws. 2 and 5 had seen the res- 
pondent standing holding a stick at a dis- 
tance of about 4 metres from Sebastiao 
Gama when they had seen Sebastiao 
Gama lying unconscious. on the ‘ground 
near the - back of his house. P. W. 1 
went to Cortalim police outpost soon 
after putting Sebastlao Gama in his 
house and lodged. a complaint there, 
Police -brought P. W. 6, doctor, to the 
house of Sebastiao Gama by about 7.30 
p.m. on the date of the incident. P., W. 
6 saw the injured, found swelling- on his ' 
head and advised to take the injured at 
once to Margao Hospital. The injured 
was then taken to Margao Hospital and 
there he died by 12 O’clock in the night. 
P. W. 8, investigation officer, at about. 
1.00 a.m on 3lst August, 1966, came to 
know that one injured person from 


` Cortalim who was adrnitted in the hospi- . 


tal at Margao had died. At about 8.30 
am. on 31st August 1966 while he 
(P. W. 8) was preparing to go to Margao, 
H. C. of the Cortalim police outpost came 
to him (P. W. 8) along with the respon- 
dent and reported that the respondent 
had. murdered Sebastiao Gama P. W. 
8 then gave instructions for the deten- 
tion of the respondent in. Vasco. police 
station and went to Cortalim. At Cor-- 
talim P. W. 1 complained to him (P. W. 


8) about the murder of Sebastiao Gama. 


He recorded his : 
and it is exhibit (P2). 
Exh. P-2, P. W. 6 went to Margao hospi- 
tal and found there the dead body of 
Sebastiao Gama. He held inquest .and 
prepared Exh. P6, ` panchnama. He. 
handed over the dead body for post- 
mortem examination and returned to 
Cortalim. He examined 10 witnesses 
there and seized M. O. 1, stick, and the 
banana tree on mother of the respondent 
producing them. Exh. P4 is the panch~ 
nama for the seizure of M. O. 1 noe the 
banana tree. From Cortalim P. W. 8 
returned to Vasco Police station and re- 
gistered the crime. On 7-9-1966 P. W. 8 
received post-mortem report. It was re- 


vealed in post-mortem examination that 


the deceased had died due to head in- 
jury. P. W. 1 (who is examined in the 


- trial Court as P..W. 3 also) identified 


the corpse to be of Sebastiao Gama at the 
time of inquest. -P. W. 9 had conducted 
autopsy on 31-8-1966 on the corpse of 
Sebastiao Gama at Margao. The.-respon- 
dent was shouting and crying while he 
was. in police custody, so he was sent to 
hospital. The Magistrate later on sent 
the respondent to mental hospital. P. W. 


- 7. doctor at the mental hospital, kept 


the respondent in that hospital giving 
treatment as .he was suffering from 
schizophrenia (a sort of mental disease). 
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3. The respondent’s case was that 
he had not thrown banana tree in the 
verandah of .Sebastiao Gama’s house, 
that he had not injured Sebastiao Gama 
and that P. Ws. 1, 2 and 4 are on inimi- 
cal terms -with him. 


4. The learned Additional Ses- -/ 


sions Judge, after trial. came to the con- 
clusion that the respondent had injured 
Sebastiao Gama on head with a stick and 
due to it he had died but he acquitted 
him holding that at the time of causing 
the injury, due to unsoundness of mind 
he (respondent) was incapable of know- 
ing the nature of the act. - 


5. It is contended by the learned 


Public Prosecutor that the trial Court. 
was wrong in considering that the res-- 


pondent was of unsound mind at the 
time of causing injury with stick on the 
head of Sebastiao 
should have convicted and sentenced the 
respondent for the offence punishable 
under Section 302, L P. C. 


6. On behalf of the respondent it 
is urged that the trial Court was not. - 


right in coming to the conclusion that 
it was proved ‘hat the respondent had 
ae Sebastiao Gama on head - with 


T: I shall first see keiher the 
trial Court was right in holding that the 
respondent bad caused the fatal injury 
to the deceased Sebastiao Gama. 


8. It appears from the record 
that in all 9 witnesses were examined 
for the prosecution but in fact only 8 
witnesses were examined on behalf of 
the prosecution. Complainant Manuel 
Fernandes was examined. twice, once as 
P. W. 1 and once as P. W. 3. Out of 


the witnesses examined on behalf of the.’ 
prosecution P. Ws. 6, 7 and:9 are doctors.. 
P. W. 8 is investigation officer. P.W 1- 


when examined as P. W. 3 spoke only 
about his being taken to the hospital at 
Margao to hold inquest panchanama on 
Sebastiao Gama's corpse. 
P6 inquest pan 
31-8-1966. : 
The evidence of P. Ws. 3 and 6 to 
9 is of no use to: the prosecution in esta- 
blishing that the respondent had injured 
Sebastiao Gama on head., The only wit- 
nesses whose evidence is relevant in 
connection with the point whether the 
respondent had injured on the head 
Sebastiao. Gama are P. Ws. 1, 2, 4 and 
5. P. W. 4 has given direct evidence 
and P. Ws. 1, 2 and 5 have given cir- 
cumstantial -evidence P. W. 4 has stated 


that her house is` close to the houses of. 


the respondent ‘and the deceased, that 
on 30th August. 1966 at about 6 p.m. 
she was cutting firewood near her house, 
that then she found the- respondent 
coming towards the. house of Sebastiao 


Gama and throwing a banana tree into- 
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Gama and that it. 


had -injured Sebastiao 
_ found: in the evidence of the investiga~ 


He filed Exh. - 
It is © dated. 
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the balcony of Sebastiao Gama’s house, 
that soon after the tree was thrown 
Sebastiao. Gama picked it up and went 
towards the house of the respondent and 
threw it in front of his (respondent’s) 
house, that on it the respondent hit 
Sebastiao Gama with ‘bamboo stick on 
head, that the stick was in the hand of 
the respondent, that Sebastiao Gama fell 
down and she raised alarm, that on 
hearing it P. W 5 and another came to. 
the spot and that the respondent used 
to work during day time but was shout- 
ing and making noise during nights. The 
evidence of P. W. 4 does not appear 
trustworthy for various reasons. The 
respondent said in his statement under 
eee 342, Criminal P. C. that P. Ws. 
1, 2 and 4 are on inimical terms with 
him. P. W. 4 admitted in her deposition 
that she was not on talking terms with 


_the respondent because during nights he 


was abusing and threatening to beat her 
and that he was doing like that for 


about 5 or 6 years- “prior to 30-8-1966. 


Exh. P2 is said to be the complaint 
given by P. W. 1 on 31-8-1966 to P. W. 
8 about the murder of Sebastiao Gama. 
In that complaint name of P. W. 4 is 


nowhere mentioned. P. W. 1 deposed 


in the: -trial Court that on hearing the 
cries of P. W. 4 he went to the scene 


_of the offence and came to know from 
‘her (P. W. 4) that the respondent oe 


injured: with stick Sebastiao Gama- 


Exh. P2 he -said that on hearing some 


‘disturbance he went to the scene of the 


offence and there. he found P. Ws. 2, 5 
and one Cruz. It is mentioned in Exh. 


-P2 that after Sebastiao Gama was carri- 


ed into his house and was put there 
P. W. 1 inquired P. Ws. 2, 5 and Cruz 
and came to know that the respondent 
Gama. It is 


tion officer, P. W. 8, that he had come 
to know about the death of Sebastiao 
Gama first at-1.00 a.m on 31st August, 
1966 and then at 8.30 a.m. on that date. 


At 830 a.m. on 31st August 1966, ac- 


cording to P. W. 8, the respondent was 
brought to him by Cortalim outpost 
Head Constable police and that then 
that Head Constable of Police had told 


-him that the respondent had murdered 


Sebastiao Gama. P. W. 8 did not 
register the crime and issue first infor- 


mation report when he received infor- 


mation either at 1 a.m’ or at 8.30 a.m 
on 31st August, 1966. There is room 
to presume that he suppressed. the in- 


‘formations about commission of the of- 


fence received by him earlier to his re- 
cording Exh. P2, statement of P. W. 1, 
at Cortalim at about 9 a-m on 31-8- 
1966. If P.. W. 4 had witnessed the inci- 
dent of the respondent injuring Sebastiao 
Gama on head with stick and she had 
told about it to P. W. 1 her name would 
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have appeared in Exh P2. The story 
given in Exh. P2, as noted above, is 
quite different from the story which was 
given in the trial Court. When exactly 
the complaint Exh. P2 was sent to 
Magistrate’s Court and when it reached 
there is not known. 


It is not possible from the -record 
to make out that occurrence report was 
sent to Court in time as per the provi- 
sion of S. 157, Criminal P. C. P. W. 1, 
who was examined as P. W. 3 also was 
present. when inquest is said to have 
been held on the corpse of Sebastiao 
Gama at Margao Hospital on 31-8-1966. 
In the inquest report also the name of 
P. W. 4 is not mentioned. In the inquest 
report there should be statements of the 
witnesses examined by the police at the 
inquest. It appears that no witness was 
examined at the inquest. It is not men- 
tioned in the inquest report that injury 
with stick was caused on the head of 
Sebastiao Gama. Under Section 174, 
Criminal P. C. P. W. 8 was bound to 
investigate at the time of Exh. P6 (in- 
quest panchanama) about the apparent 
cause of death and state in Exh. P6 the 
injuries found on the corpse and the 
manner in which and with what weapon 
they were caused. The investigation in 
this case was quite perfunctory. 


When in the first information report 
and-in the inquest report the name of 
P. W. 4 is not mentioned, when the in- 
formations received prior to complaint 
Exh. P2 about the death of Sebastiao 
Gama have been suppressed, when P. W. 
admits that she is not on talking terms 








Sebastiao Gama’ s corpse has no doubt 


elevation and 
bluish in colour was found on the left 
tempero-parietal region and due to that 

ury Sebastiso Gama had died but he 
said 1 in cross-examination that that in- 


receiving. injury on head cannot be ruled 
out. 


P. Ws. I, 2, 4: and 5 sho said that 
Sebastiao Gama was found fallen on the 
ground behind his house, near the house 
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of the respondent, have not stated which 
portion of his body touched the ground 
first when he fell and where exactly 
he fell. What was the exact time of 
death of Sebastiao Gama and how many 
hours before his death he was injured 
has not been proved by the prosecution, 
Even though it is alleged by the prosecu- 
tion that at Margao Hospital Sebastiao 
Gama was treated and he died in that 
hospital the doctor that gave the treat- 
ment and the doctor who declared 
Sebastiao Gama dead have not been ex- 
amined. P. W. 6 Rural Medical Officer 
who says that he had examined Sebastiao 
Gama at his (Sebastiao Gama’s) house 
on 30-8-1966 at about 7 or 7.30 p.m. 
and had found swelling on his (Sebas- 
tiao Gama’s) head has not stated 
the. age of that injury at the time 
of his examining it. Prosecution alleges 
that since the time of receiying 
injury on the head, Sebastiao Gama was 
unconscious and he was unconscious till 
his death but no doctor has come into 
the witness box to swear that till death 
Sebastiao Gama was unconscious. a is 
found in the evidence of P. W. 6 that 
when he saw Sebastiao Gama, Sebastiao 
Gama was or seemed to be unconscious. 
It cannot be said with certainty on the 
basis of the evidence of P. W. 6 that 
when P. W..6 examined Sebastiao Gama 
Sebastiao Gama was unconscious. The 
facts that the age of the injury found 
on the head of Sebastiao Gama, the 
exact time of death of Sebastiao Gama 
and his mental condition till his death 
have not been proved also make the 
evidence of P. W. 4 suspicious. - 


9. P. W. 1 who is complainant In 
this case has only said that hearing 
shouts of P. W. 4 he went to the spot 
where Sebastiao Gama was lying and 
earried him into his house with the help 
of P. Ws. 2 and 5 and that he came to 
know from P. W. 4 that the respondent 
had injured with stick Sebastiao Gama. 
it has been noted above that evidence 
given by P. W. 1 in the trial Court is 
not. in accordance with complaint Exh. 
P2 given by him. P. W. 1 has not stated 
that he had seen the respondént at the 
scene of the offence. P. W. 1’s evidence 
is untrustworthy. The evidence of 
P. Ws. 2 and 5 is to the effect that while 
they were in the verandah of Sebastiao 
Gama’s house the respondent came and 
threw a tender banana tree. in that 
verandah, that Sebastiao Gama picked 
up that tree and went behind the res- 
pondent towards the back of his 
(Sebastiao Gama’s) house, thaf. two or 
three minutes after it, hearing cries of 
P. W. 4 they went towards the back of 
Sebastiao Gama’s house and found 
Sebastlao Gama lying there on the 
fround and that Sebastiao Gama was 
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brought by them into his house. They 
added that they had seen the respondent 
standing at a distance of about 4 metres 
from Sebastiao Gama, holding a stick. 
P. W. 5 said that P. W. 4 had told him 
that the respondent had hit Sebastiao 
Gama on head with stick. P. W. 5 ad- 
mitted that he and his relations are not 
on talking terms with the respondent. 
P. Ws. 2 and 5 are not neighbours of the 
respondent or Sebastiao Gama. The 
house of P. W. 5 is at a distance of about 
200 metres from the house of the res- 
pondent or the scene of the offence. 


P. W. 2 says that while passing the 
house of Sebastiao Gama he had enter- 
ed the house of Sebastiao Gama as it 
began to rain. In  cross-examination 
P. W. 2 did not admit the suggestion that 
he was on inimical terms with the res- 
pondent. The respondent said in his 
statement under 5S. 342, Criminal P. C. 
that P. W. 2 was not on talking terms 
with him. P. W. 2 did not state that 
P. W. 4 had told that she had witnessed 
the respondent injuring Sebastiao Gama 
on head with stick but P. W. 5 says that 
on his enquiry P. W. 4 had stated that 
the respondent had hit with stick 
Sebastiao Gama on head. Even though 
it is said that one Cruz was present at 
the scene of the offence he has not been 
examined. No neighbour of Sebastiao 
Gama or respondent was examined on 
behalf of the prosecution excepting 
P. W. 4 who is on inimical terms with 
the respondent. It is in the evidence of 
P. W. 1 that his house is at a distance 
from the house of the respondent even 
though it is in the same locality. P. W. 
2 is the attestor of panchnama Exh P4 
under which it is said that M. O. 1 
stick and the banana tree were seized. 
In Exh. P4 it is mentioned that at the 
house of Dr. Curchorkar at Cortalim 
mother of the respondent had produced 
M. O. 1 and the banana tree. P. W. 2 
says that he cannot say whether that 
statement in Exh. P4 is correct or in- 
correct. 


He deposed in the trial Court that 
he and another panch went to the house 
of the respondent and there stick M. O. 
1 was seized and that under Exh. P4 
only the banana tree was seized. P. W. 
1 deposed that on 30-8-1966 only, soon 
after the incident, he had gone to police 
outpost at Cortalim and had lodged com- 
plaint. What happened to that com- 
plaint is not known. That complaint has 
been kept away from the Court and 
complaint Exh. P2 recorded on 31-8-1966 
was produced in Court as the first in- 
formation report. No panch who attest- 
ed the inquest report, Exh. P6, has been 
examined. The entire prosecution story 
is doubtful. The evidence of P. Ws. 1, 
2,4 and 5 is highly suspicious and it can- 
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not be held that the respondent had 
caused the fatal injury to the deceased. 
I am unable to agree with the opinion 
of the trial Court that the prosecution 
succeeded in proving that the respon- 
dent had caused the fatal injury to the 
deceased. Appreciation of evidence by 
the trial Court is not at all satisfactory.- 
The reasons for believing the evidence 
of P. Ws. 1, 2, 4 and 5 have not been 
given by the trial Court. 


10. The learned. Additional Ses- 
sions Judge’s opinion that the respon- 
dent was of unsound mind on 30-8-1966 
at about 6.30 or 7 p.m. does not appear 
to be correct. The respondent himself 
had not specifically contended that he 
was of unsound mind on that day at 
that time. P. W. 7, medical officer at 
Mental Hospital, has no doubt stated 
that from 10.30 a.m. of 3-9-1966 for 
some months the respondent was given 
treatment for schizophrenia but he 
(P. W. 7) has not stated that prior to 
3-9-1966 the respondent was suffering 
from that disease. P. W. 7 clearly said 
that he was not in a position to say as 
to what was the mental condition of the 
respondent on 30-8-1966. In the trial 
Court P. W. 7 heard the facts of the 
case and said that in view of those 
facts he felt that the respondent might 
not have been of sound mind at about 
6.30 or 7 pm on 30-8-1966. That 
opinion of P. W. 7 is not in his capacity 
as an expert and no importance can be 
given to it. It is only his presumption. 
The learned trial Judge, on the basis of 
the following facts came to the conclu- 
sion that on 30-8-1966 at about 6.30 or 
fi pa the respondent was of unsound 
mind:— 


(1) P. W. 7 said that he feels that 
the respondent might have been of un- 
sound mind on 30-8-1966 at 6.30 or 7 
p.m. (2) Even though the respondent was 
not on inimical terms with the deceased 
he threw banana tree in the verandah of 
his house. (3) The respondent did not 
go away from the scene of offence after 
injuring the deceased, but stood there 
holding a stick for some time and then 
moved slowly towards his house. (4) The 
respondent as per the statement of P. W. 
2 did not offer himself for arrest at first. 
(5) The respondent was shouting during 
the few hours in which he was in police 
custody. (6) The respondent was shout- 
ing at nights though he was working 
during day times. 


It has been noted above. that the 
evidence adduced about the presence of 
the respondent at the scene of the of- 
fence is untrustworthy. The house of 
the respondent is just by the said of 
the scene of the offence so even if he 
was present there holding a stick it can- 
not be concluded that he had injured 
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the deceased on head with stick. It is 
clear from the statement given by the 
respondent in the trial Court that he 
shouted while he was ‘in police custody 
because he was kept in the lock-up for 
the first time. The reasons given by 
the learned trial Judge are not at all 
sufficient to say that on 30-8-1966 the 
respondent was of imsound mind. 


11. The guilt of the respondent 
For any offence is hot established in this 
case. The trial Court incorrectly hold- 
ing that the respondent was insane on 
30-8-1966 and that he. had caused fatal 
‘Injury to Sebastiao Gama acted under 
Section 471, Criminal P. C. The respon- 
dent has been incorrectly detained in 
. safe custody. The respondent was pro- 
duced in this’ Court yesterday. He is nof 
of unsound mind. He answered correct- 
. ly to all the questions put by the Court. 
The appeal is fit to be dismissed as if 
is not ea that the respondent com- 


mitted any offence. The appeal is dis- 
missed. The respondent be set af 
liberty at once. 


Appeal. dismissed, 





“AIR 1971 GOA, DAMAN & DIU $ 
(V 58 C 4) 
C. M RAO, J.C 
Feroze Minocher Dadysethna, Appellant 
v. The Union of India and others, Respon- 
cents 
First Appeal No. 3 of 1970, D/-7-7-1970. 


Tenancy Laws — Daman (Abolition of 
tae Goes oe of Villages) Regulation 
(7 of 1962), S. 12-F(2) — Jurisdiction of 
Civil Courts not barred from deciding 
whether the land is land as defined in the 
Regulation — No provision in the Regula- 


-‘ tion that it is to be decided by any parti- 


cular authority — 
tion 9). 


B. S. ee TE for Appellant: J. Dias, 
Govt. Pleader, for Respondents. 


JUDGMENT:— The plaintiff is the ap- 
pellant. The suit was filed by him in Dis- 


(Civil P. C. (1908). Sec- 
(Para ` 3) 


trict Court at Panaji for declaration. that . 


. orders dated 23-3-1968 and. 23-8-1968 
passed by the District Collector, Daman, 
were bad in law and inoperative in res- 
pect of his Abadi lands. On going through 
the plaint it appears that the plaintiff 
wants to have it declared that 50 acres of 
land situate at village Varcunda in Daman 
district is Municipal land and that land 
cannot vest in Government under Sec. 3 
of the Daman (Abolition of Proprietorship 
of Villages) Regulation No. 7 of 1962. The 
learned District Judge dismissed. the suit 
` accepting the contention of the respondents 
herein i.e. defendants, that the suit was 
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filed in a wrong court and the District 
Court at Panaji had no jurisdiction to en« 
tertain the suit. The plaintiff now con- 
tends that the learned District ape 
erred in holding that he had no jurisdic- 

tion to entertain the suit. 


2. The point for determination fs whe- 
ther there is any force in the contention 
ofthe appellant. 


3. The District Court following the 
Provisions of Section 12-F of the above 
said Regulation held that it had no juris- 
diction to entertain the suit, That sec- 
tion is as follows:— 


© *(1) No Civil Court shall have furisdic- 
tion to settle, .decide or deal with 
‚any question which is by or under 
‘the Regulation required to be settl- 
ed, decided or dealt with by the 


-* -  Mamlatdar or the Collector. 


(2) No order of the Mamlatdar or the 
Collector.made under the Regula- 
tion shall be questioned in any Civil 
or Court.” 


To bring the suit within the purview of 
that section it will have to be established 
that the matter was to be decided under 
the Regulation by the Mamlatdar or the 
Collector and that the order was passed 
by the Mamlatdar or Collector under the 
Regulation. The point in dispute in this 
case is whether the land in dispute, pos 
session of which has been taker over by 
the Collector, Daman, seemingly under 


_ the Regulation, is the land as defined in 


the Regulation.. There is no provision in 
the Regulation to the effect that a parti- 
cular authority would decide that the land 
is the land as defined in the Regulation. 
When. it is so, it cannot be said that the 
authority to decide the point in dispute in 
this case was the Mamlatdar or the Col- 









barred from . 


gulation. Section 12-F of the Regulati 
has been incorrectly applied by the learn- 
ed District Judge. The impugned orders 
of the District Collector, Daman, cannot be 
said to have been passed under. the Re- 
gulation because there is no specific provi- 
sion in the Regulation that he would 
decide whether the land is land as per the 
Regulation. Clause (2) of S. 12-F of the 
Regulation also is a applicable. to this 


case. To my mind, keeping in view the 


provisions of Section 9 of the Civil P. C. 
it will have to be held that the conclu- 
sion at which the learned District Judge 
arrived is not correct. Civil Courts have 
not been barred specifically from. taking 
cognizance of the point in dispute in this 
case and so the District Court at Panaji 


. had jurisdiction to entertain the suit. 


1972 
4. Before parting with this case, I 
would like to mention that. the learned 
District Judge was not right in dismissing 
the suit after holding that he had no 
jurisdiction to entertain the suit. He 
should have acted as per O. 7, R. 10, Civil 
P. C. if he came to the conclusion that he 
had no jurisdiction to entertain the suit. 


5. The appeal is allowed. The judg- . 


ment and decree under appeal are set 
aside. The learned District Judge will 
take the suit on file and dispose it of as 

law. Costs of this appeal will abide 
the result of the suit in the lower 





Court. 
Appeal allowed. 
l AIR 1971 GOA, DAMAN & DIU 9 
; (V 58 C 5) 
ó C. M RAO. J.C. 


Sadanand Shabli Bhobe, Applicant Ve 
State, Respondent. 


Criminal , Misc. Apple No. 19 of 1970, 
D/-6-7-1970. 

Criminal P. C. (1898), S. 561-A — In- 
herent power of High Court — Conviction 
of accused — Plea that lawyer was not 
present in trial court and so prosecution 
witnesses were not examined not raised by 
accused in appeal or in revision — Plea 
fraised for first time in petition under Sec- 
tion 561-A — Held, by raising fresh plea 
accused could not request court to exercise 
its power .under S. 561-A to review its 
decision which had: become final. 
1959 All 315 (FB), Rel. on. (Para 3) 
Cases Referred: Chronological 
(1959) ATR 1959 All 315 (V 46) = 

1959 Cri. LJ 543 (FB), Raj Narain 

v. The State 5 

L. W. Fernandes, for Applicant; J. Dias, 
Govt. Pleader, for the State. 

ORDER:— This is a petition filed under 
Section 561-A of Criminal P. C. 

2. The facts which have given rise to 
this petition are these: The petitioner and 
two others were convicted and sentenced 
by the First Class Magistrate, Panaji, for 
offences under Sections 457 and 324,.L P. 
C. read with Section 34, L P. C. In appeal 
the learned Sessions Judge at Panaji 


found the petitioner herein guilty only of 
the offence under Sec. 448, I. P. C. and. 


reduced the sentence of imprisonment 
awarded to him. He sentenced him to 
undergo R. I. for 10 days. In revision this 
Court upheld the judgment of the learned 
Sessions Judge. During arguments before 
this Court, the learned advocate appear- 
ing for ine petitioner‘ contended that the 


sentence of 10 days R IL awarded to the’ 


petitioner was severe, that the petitioner 
was a boy and that the sentence of im- 
prisonment awarded to him (the peti- 
tioner) was fit to be set aside. The Court 
did not accept that contention of the peti- 
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tioner’s advocate. It was mentioned by. 


this Court in its fudgment that the age 
and antecedents of the petitioner were nof 
mentioned, that the petitioner had enter- 
ed the house along with other accused af 
night and that it could not be said that 


the sentence awarded. to ‘the: petitioner 


was severe. - 


3 The petitioner now stating that his 
age is 31 years and he is a first offender, 
that he is a businessman and belongs to 
respectable family, that his lawyer was not 
present in the trial court to cross-examine 
the prosecution witnesses, that the Ses- 
sions Judge did not give opportunity to 
his counsel to address on the quantum of 
sentence and that the offence under Sec- 
tion 448, L P. C. for which he has been’ 


_eonvicted is punishable with imprison- 


ment or fine, prays to review the decision 
of this Court in revision and set aside the 
sentence of imprisonment awarded to him. 

4, The point is whether the petition is 
maintainable under S. 561-A Cri. P. C. 

5. The learned advocate for the peti- 
tioner relying on the decision of Allahabad ~ 
High Court in Raj Narain v. The State, 
AIR 1959 All 315 (FB), argued that under 
S. 561-A, Criminal P. C. this Court has 
powers to review its judgment. I have 


. gone through that decision. Even accord- 


ing to that decision powers under Sec- 
tion 561-A, Criminal P. C. will have to be 
exercised sparingly. carefully and with 
caution. Justice Chaturvedi observed in 
that decision that generally powers under 
S. 561-A, Criminal P. C. to re-hear a case 
can only be exercised where the facts of 
the case are shocking to the conscience 
and that Section 561-A, Criminal P. C. 
does not authorize the High Court to 
rehear a case where the applicant was not 
heard due to some fault of his or of his 
counsel. In the case on hand about 


‘quantum of sentence no argument was 


advanced in the Sessions Court. If the 
petitioner 
Court that the sentence awarded to him 
was severe he should have mentioned 
necessary facts. about it in the revision ap- 
plication. He did not mention anything 
about severity of the. -sentence either in 
the memo of. appeal filed in the Sessions 
Court or in the revision application filed 
In this Court During arguments in this 
Court in revision petition his advocate 
argued that the sentence awarded was 
severe and that point was decided by this 
Court. While advancing arguments in 
Tevision petition it was not brought to the 
notice of this Court that the lawyer of the 
petitioner was not present in the trial 
court and so the prosecution witnesses 
were not cross-examined by him and that 
the learned Sessions Judge had not given 
opportunity.to advance arguments about 
quantum: of sentence Stating fresh 
grounds the petitioner cannot request this 
Court to review its decision which has be- 


thought fit to argue in this . 
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come final The petitidner according to his 
own. statement is aged 31 years. He along 
with two others entered the house of the 
complainant at night and the two others 
who were with him beat the complainant. 
The sentence of 10 days’ imprisonment 
given to him cannot be said to be severe. 
There is no reason to allow this petition. 
The petition is cas 

Petition dismissed, 


(m aan | 


AIR 1971 GOA, DAMAN & DIU 16 
(V 58 C 6) 
C. M. RAO, ADDL. J. C. 

Voicunta Visnum Camble and another 
Appellants v: Rogunata Sazo Sanvol and 
others, Respondents. 

Civil Nos. 277 of 1966 and 5 of 1968, D/- 
18-3-1970. 

Houses and Rents — Goa, Daman and 
Diu (Lease, Rent and Eviction) Control 
Act (1968) (2 of 1969), S. 39(2) Proviso 
— Applicability — Suit for eviction — 
Suit disposed of on 30-9-1967 — Appeal 
— During pendency of appeal, Act com- 
ing into force — Held, appeal being con- 
tinuation of suit, pendency of appeal 
must be treated as pendency of suit and 
would have to be disposed of having re- 
gard to provisions of the Act and not 


those of repealed law. AIR 1954 AII 
639, Referred. ` (Para 4) 
Cases Referred: Chronological Paras 


(1954) ATR 1954 All 639 (V 41) = 

1954 All LJ 364, Ram Saroop v. 

Board of Revenue U. P. 

J. P. Teles, for Appellant in Civil No. 
277 of 1966 and for No. 2 in Civil No. 5 of 
1968; M. S. Usgaonkar, for Respondent in 
Civil No. 277 of 1966 and for Appellant 
No. 2 in Civil No. 5 of 1968. 


JUDGMENT: These appeals are against. 


the judgments dated 25-7-1966 and 30-9- 
1967 passed by the learned Civil Judge, 
Sr. Division. Bardez. The appellant. 
Voicunta Visnum Camble, had filed suits 
against his tenants for their eviction from 
buildings and they were opposed by the 
tenants. The lower Court after trial by 
the judgments under appeal dismissed 
those suits for various reasons. Against 
the judgment dated 25-7-1966 the plain- 
tiff, Voicunta Visnum Camble, has prefer- 
red appeal and against the judgment dated 
30-9-1967 the plaintiff and the defendant 
have preferred appeals. The point for 
determination in all these appeals is one 
and the same so the appeals are disposed 
of by this common judgment. 

2. After advancing lengthy arguments 
the learned advocate appearing for the 
plaintiff Voicunta Visnum Camble brought 
to the notice of this Court the provisions 
of Section 59 of the Goa, Daman and Diu 
Buildings (Lease, Rent and Eviction) 
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Control Act, 1968 (hereinafter called ‘the 
Act’) and contended that the suits will 
have to be disposed of having regard to 
the provisions of the Act. The provisions 
of that section are as follows:— 


“(1) As from the date on which this. Act 
is brought into force in. any local 
area, the provisions of Decree No, 
43525, dated the 7th March, 1961, 
and Legislative Diploma No. 1409 
dated the 14th February, 1952 and 
the corresponding provisions of any. 
other law for the time being in force 
shall stand repealed in that area. 

(2) Notwithstanding the repeal. of the 

laws by sub-section (1), all suits 
and other proceedings under a re+ 
pealed law pending at the com- 
mencement of this Act before any 
Court or authority shall be continu- 
ed and disposed of in- accordance 
with the provisions of the repealed 
law as if that law had continued in 
force and this Act ` had not been 
passed: 

Provided that In any suit or proceeding 
for the fixation of fair rent or for the 
eviction of a tenant from any building, 
the court or other authority shall have 
regard to the provisions of this Act: . 


Provided further that the provisions for 
appeal under the repealed law shall cop- 
tinue in force in respect of suits and pro- 
ceedings disposed of thereunder.” 


_3. It is now to be. seen whether there 
is any force in the contention of the learn~ 
ed advocate appearing for the plaintifi 


4. As per the first proviso of the sec» - 
tion noted above.in any suit filed under 
the repealed law for the eviction of 
tenant from a building and pending be- 
fore any court on the date of the com- 
mencement of the Act the Court should 
have regard to the provisions of the Act. 
The Act came into force on 1-11-69. The 
suits were disposed of by the lower Court 
by 30-9-1967. Because the suits were dis- 
posed of long before the Act came into 
force the lower Court could not have re- 
gard to the provisions of the Act in dis- 
posing of the suits. Now while the ap- 
peals are pending the Act has come into 
force. Appeal is a continuation of the suit 
(vide the decision of the Allahabad High 
Court in Ram Saroop v. Board of Re- 
venue, U. P., Allahabad, AIR 1954 All 639). 
As the appeals are pending it will have 
to be held that the suits are pending and 
that they have to be disposed of having 
regard to the provisions of the Act. I 
agree with the contention of the learned 
advocate appearing for the plaintiff. The 
learned advocate appearing for the defen- 
dants did not state that the contention of 
the plaintiffs advocate is not in accord- 
ance with law. For these. reasons I con- 
sider it just and proper to remand the 
matters to the lower Court. ` 


M971 


5. The appeals are allowed. The judg- 
ments under appeal are set aside. The 
matters are remanded to the lower Court 
with the direction to dispose them of 
afresh as per law having regard to the 
provisions of the Act. Costs of these ap- 
peals will abide by the result of the suits 


in. the lower Court. 
Appeals allowed. 





AIR 1971 GOA, DAMAN & DIU H 
(V 58 C 7) 
C. M. RAO, J. C. 
Jose Luis Miranda, Appellant v. The 
State, Respondent. 
Criminal Appeal No. 25 of 1969, D/- 
25-7-1970. 

Penal Code (1860), Section 302 — 
Benefit of doubt — Trial for an offence 
of murder—-Number of injuries found on 
person of accused not explained — Pro- 
secution not filing report of injury on ac- 
cused though accused was examined — 
Accused sent for recording his confession 
but record of confession neither procured 
nor filed in Court — Eye-witnesses not 
summoned during inquest as required by 
S. 157, Criminal P. C. — Their statement 
recorded late — Accused, held, entitled 
to benefit of doubt. (Para 8) 


_ B. Reis, for Appellant; J. Dias, Govt- 
Pleader, for State, 


ORDER:— Jose Luis Miranda, accus- 
ed in sessions case No. 19/68 on the file 
of Additional Sessions Judge at Panjim, 
has filed this appeal aggrieved by his 
conviction and sentence for the offence 
punishable under Section 302, I. P. C. 
He has been sentenced to imprisonment 
for life. 


The ease for the prosecution against 
the appellant is this:— 


The appellant and one Rosario Fernandes 
were residing at Hirabatt, Fatorda, 
Margao. Since 7 months prior to 8-6- 
1968 the appellant was working as toddy- 
tapper, under Constancio Cardozo of 
Hirabatt, Fatorda and was residing in his 
(Constancio’s) house. Rosario Fernandes 
had taken on lease a fish pond which 
was in possession of Constancio Cardozo 
previously as lessee. The appellant used 
to catch fish in that fish pond at nights 
stealthily and due to it there used to 
be quarrels between the appellant ànd 


Rosario Fernandes. Few days before 
8-6-1968 there was litany at Maria 
Estella’s house. Constancio Cardozo, 
Rosario Fernandes, the appellant and 


some others attended that litany and 
while they were returning to their 
houses the appellant wanted to assault 
Rosario Fernandes, but due to the inter- 


vention of the sons of Constancio 
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found Rosario 
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Cardozo the appellant could not. On 
8-6-1968 Rosario Fernandes along with 
P. Ws. 3, 4, 5, 9 and 10 was returning at 
about 9.30 p.m. from Benedicto’s house 
after attending a litany there. They 
were all coming walking by the path 
which was in front of the house of Con- 
stancio Cardozo. 


At that time Constancio Cardozo 
along with his sons Babush and Arthur 
were sitting in the verandah of his 
house. The appellant was also sitting 
with them. Finding P. W. 9, Rosario 
Fernandes and others walking in front 
of the house the appellant first abused 
P. W. 9 and then Rosario Feranandes. 
P. W. 9 is a brother of Rosario Fernan- 
des. In spite of hearing abuses Rosario 
Fernandes and P. W. 9 proceeded to- 
wards their houses without saying any- 
thing. After they walked to a distance of 
about 40 or 50 metres the appellant went 
running holding a stick and beat Rosario 
Fernandes on the back of his neck. On 
receiving that injury Rosario Fernandes 
fell on the ground. P. Ws. 3, 4 and 5 
who were behind Rosario Fernandes 
raised cries. P. Ws. 9 and 10 were walk- 
ing ahead of Rosario Fernandes when 
he was injured. The appellant on hear- 
ing the cries of P. Ws. 3, 4 and 5 injur- 
ed with stick P. Ws. 3 and 5 and when 
Rosario Fernandes got up from the 
ground he (appellant) fisted him and 
threw him down on the ground. 


While he (Rosario Fernandes) was 
lying on the ground the appellant pulled 
knife, M. O. 3, from near his waist and 
stabbed him (Rosario Fernandes) on the 
left shoulder. Blood began to come out 
from the injury caused by the appellant. 
P. W. 3 continued shouting but no one 
came for help. The appellant went away 
towards his master’s house. P. W. 3 
then lifted Rosario Fernandes and made 
him walk towards his house. He walked 
to a distance of about 10 metres and 
being unable to walk further sat down. 
P. Ws. 4 and 5 went running to the 
house of Rosario Fernandes and told 
about the incident to their mother and 
P. W. 11 and P. W. 1 -ete. P. Ws. 3 to 5 
are children of Rosario Fernandes. 
P. Ws. 1, 11 and others came to the 
place where Rosario Fernandes was sitt- 
ing and saw him. P. W. 1 went to the 
police station to give report. P. W. 9 
was also injured with stick by the ap- 
pellant when he came to the scene of 
offence on hearing the cries of children 
and questioned the appellant whether he 
would finish Rosario Fernandes. 


While P. W. 1 was at the police 
station he came to know through two 
persons that the condition of the injur- 
ed was serious. He at once went to the 
spot with two police constables and 
Fernandes dead. He 
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went to the police station and report- 
ed about the death of Rosario Fernandes. 
Police reached the scene of the offence 
in jeep along with P. W. 1. They 
(Police) searched for the appellant in 
his master’s house but could not find 
him on the night of the occurrence. 


. They (Police) a ge complaint, 
Exh. P2. given by P. W. 1 and started 
investigation. On 9/6/68- the appellant 


was arrested by H. C. Police and was 
produced before the investigation officer 
P. W. 14.. At the instance of the appel- 
lant, P. W. 14 in the presence of 
P. W. 7 and others recovered M. Os. 11 
and 12 from the house where the appel- 
lant was resi 


After holding inquest the corpse of 
Rosario Fernandes was sent by the 
police to the doctor for post-mortem 
‘examination. P. W. 6 held post-mortem 


on it on 9/6/68 and issued post-mortem 


certificate Exh. 9. - He found  seratches 
and lacerated and incised wounds on 
the corpse. -He opined that Rosario 
Fernandes had died due to haemorrhage 
and left lung being cut as a result af 
the incised injury caused to him with 
. 3 on left Dodas be- 
tween clavicle and shoulder blade. P. W. 
10 also had been to the scene of the of- 
fence on hearing. cries of the children 
on the night of the occurrence. He. had 
seen some persons sitting in Constancio 
Cardozo’s house when he was returning 
from the house of Benedicto. P. W. 12, 
doctor, found injuries. on the persons of 
P. Ws. 3, 5, 9 and the appellant. He 
had examined the appellant on 9-6-1968 
at about 10.30 p.m. on his being sent to 
him by the police. Charge sheet was 
filed on 5-9-1968 by P. W. 15. 


2-3. The case of the appellant as 
ls evident from his statement under Sec- 
tion 342, Criminal P. C. is that. while 
he was sitting in the verandah of Con- 
stancio Cardozo’s house P. W. 9 greeted 


Constancio Cardozo saying “good-night”’, 


that at that. .time Rosario Fernandes 
questioned saying “Who-is that, is that 
Jamboo?”’, that he (appellant) replied to 
that question saying . “Who are you, 
chamru?’”’. that on it, Rosario Fernandes 
started abusing him (appellant) and he 
abused Rosario Fernandes, that the 
abuses went on for some time, that 
Rosario Fernandes went to a distance of 
about 25 metres from the house of Con- 
stancio Cardozo halted and asked him 
(appellant) to come out if he (appellant) 
was a man, that immediately he (appel- 
Tant) came out of the house and proceed- 
ed towards Rosario Fernandes, that on 
the way he picked up a bamboo stick 
and reached a place which was at a dis- 
tance of about 8 or 10 metres from 
Rosario Fernandes, that at that time 
Rosario Fernandes asking. bis children 
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not to shout came near him (appellant) 
saying “I:am going to show you”, that 
he’ (appellant) then lifted the stick 
against Rosario Fernandes, that Rosario 
Fernandes caught that stick and there 
was fight, that he and Rosario Fernandes 
rolled on the ground, that Rosario 
Fernandes snatched the stick and gave 
a blow on his (appellant’s) head and was 
about to give another blow, that then 
he caught the hands of Rosario Fernan- 
des and snatched the stick from his band 
that thereafter canes Fernandes took 
(orarin s) pocket 
and gave with it blows on his. (appel- 
lants) right shoulder and back, that 
then he hit on his (Rosario Fernandes’) 
fist and the knife fell down on the 
ground, that he and Rosario Fernandes 
struggled to get hold of the knife, that _ 
Be (appellant) succeeded in getting hold 
the a but Rosario Fernandes 
Ten him (appellant) down -on the 
ground and sat on him trying to snatch 
the. knife, that he (Rosario) did not 
succeed in snatching the knife, that 
number of blows were given by Rosario 
Fernandes on .his (appellant’s) face and . 
chest, that then P. W. 9 approached and 
caught hold of his (appellant’s) legs, that 
he (appellant) freed himself from Rosario 
Fernandes and went away and that while 
going he took stick M. O. 12 with him. 
The appellant did not explain as. to how 
Rosario Fernandes received the fatal in- 
jury. He added that Rosario Fernandes’ 
family and P. W.-2 are on inimical terms 
with him. -— . 


4. The learned Additional Ses- 
sions Judge after trial found that the 
whole story given by the prosecution 
was not correct. He came to the con- 
clusion that there was a fight between 
the appellant and the deceased when the 
appellant went to the deceased holding 
a stick’ and that in the struggle when 
the appellant pulled out knife M. O. 3. 
from near his waist, the appellant and 
the deceased received injuries and : the 
deceased was fatally injured by the ap-. 
pellant on his left shoulder. 


5. It is contended on behalf of 
the appellant that the trial Court did 
not appreciate the evidence properly. 
that it is not established that the ap- 
pellant caused the fatal injury to the 
deceased, and that the appellant has been 
incorrectly -convicted and sentenced. 


6. The point for determination is 
whether the learned Additional Sessions 
Judge was right in holding the appellant 
guilty and awarding sentence of impri- 
sonment for life to him: 


T Prosecution a in all 15 . 


witnesses in this case. One witness was 
examined in defence. Out of 15 wit- 
messes examined on behalf of the pro- 
Ws. 6 and 12 are doctors. 


| 





| 
i 


| 


| mainly on the evidence of P. Ws. 


hovt 


stantial 


P. W. 13 was declared hostile as he did 
not speak anything in favour of the pro- 
secution. P. Ws. 14 and 15 are investi- 
gation officers. P. Ws. 2, 7 and 8 are 
' panchas. P. W. 1 is complainant. He 
and P. W. 11 came to the scene of of- 
fence hearing from P. Ws. 4 and 5 that 


Rosario Fernandes was injured. They 


did not witness the occurrence. P. Ws. 3, 
4.5, 9 and 10 are the persons who were 


| with the deceased while the deceased 


was returning to his house after attend- 
ing litany. Direct evidence has been 
given by P. Ws. 3, 4 and 5 and circum- 
evidence has been given by 
P. Ws. 9 and 10. ~*~ . 
The case of the prosecution ges 

to 
5, 9 and 10. The story given by P. Ws. 
8, 4 and 5 is that while they along with 
P. Ws. 9, 10 and Rosario Fernandes were 
returning from the. house of Benedicto 
the appellant first abused P. W. 9 and 
then Rosario Fernandes, that they were 


then on the path in front of Constancio — 


Cardozo’s 
without replying to 


house, that they proceeded 
to what the appellant 


was saying, that after Rosario Fernan- 


des went to a distance of about 40 or 50 


metres from the house of -Constancio 


Cardozo, the appellant went running’ to 
him and beat him with stick on the 
back of his neck, that on receiving that 
injury he (Rosario Fernandes) fell on 
the ground, that they (P. Ws. 3, 4 and 
5) raised cries, that the appellant -then 
beat P. Ws. 3 and.5 with stick, that 
Rosario Fernandes got up but the appel- 
lant fisted him and made him fall down 
on the ground, that while Rosario 
Fernandes was lying on the ground the 
appellant pulled knife. M. O. 3, from 
near his waist and stabbed him (Rosario 
Fernandes) on left shoulder, that blood 
began to come out and P. W. 3 continu- 
ed shouting, that the appellant then went 
away towards his master’s house, that 
P. W. 3 lifted Rosario Fernandes and 
took him to some distance, that P. Ws. 
4 and 5 went -to the ‘house of Rosario 
Fernandes to inform about .the incident, 


that on hearing from them about the 


occurrence P. Ws. 1, 11, wife of Rosario 
Fernandes and others came to the scene 


of the offence, that Rosario Fernandes: 


walked to a short distance and sat down, 
being unable to- walk further, that after 
seeing the condition of Rosario Fernan- 
des,’ P. W. 1 went to the police station 
and that within a short time of receiv- 
ing the stab injury Rosario Fernandes 
died where he had sat. 


"P. Ws. 9 and 10 have not spoken 


that they had seen -the appellant Ria 


ing Rosario Fernandes. P. W. said 
that while he, Rosario Fernandes and 
others were returning from Benedicto’s 
house the appellant abused him and 

o Fernandes but they went to- 
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that they were of tender age. 
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“wards their house quietly, that after 
they went to some distance from the 
house of Constancio Cardozo he heard 
P. Ws. 3, 4 and 5° shouting that their 


-father was stabbed, that then he went 
to see the injured and finding the ap- 


pellant there questioned him whether he - 
would finish him (injured), that the ap- 
pellant at that time beat him with stick 
on head and hand and that. he fell on 
the ground. P. W. 10 did not even state 
that he had heard any abuses in front 
of Constancio Cardozo’s house. His evi- 
dence is to the effect that hearing shouts 
of. P. au 5. that her father was beaten 
W. 10) went to the place where 
Rosario Fernandes was and found blood 
coming out from the person of Rosario 
Fernandes, that then he had seen the 
appellant going: towards his (appellant’s) 
house and that he does not know any- 
thing more about the- occurrence. | 


8 .On the basis of the evidence 
of P. Ws. 9 and 10 it cannot be said 


` that the appellant had caused the fatal 


injury to the deceased as they do not 


-say as to who caused that injury. The 


evidence of P. Ws. 3, 4 and 5 appears 
untrustworthy for various reasons. They 
are children of deceased Rosario Fernan- 
des. They are aged 15, 10 and 12 res- 
pectively. The evidence of P. Ws. 4 and 
5 was recorded by the trial Court, with- 
out administering oath to them ‘stating 
There is 
nothing to show that P. Ws. 4 and 5 
know the difference between truth and 
false and they can understand and re- 
member facts. During investigation 
P. Ws. 4. 5 and 11 were examined on 
15-6-1968, P. W. 3 was examined on 
18-6-1968 and P. W. 10 was examined 
on 13-6-1968. ~ . 


All these E were available 


to the investigation officer from 8-6-1968 
‘only ie. from the time of- the commis-" 


sion of offence but they were not ex- 
amined either at the scene of offence or 
at the inquest. Why. they were examin- 
ed number of days after the date of 
commission of the offence has not been 
explained. According to-P. W. 3 he was 
examined by. the- police on the third day 
after the commission of the offence buf 
the investigation officer, P. W. 14, says 
that he had examined P. W. 3 ten days 
after the commission of the offence. It 
should be remembered that out of the 
3 eye witnesses examined in this case 


‘oath was administered to only one ies 


P. W. 3 and all the eye witnesses are 
the children of the deceased. The scene 
of offence is said to be at a place where 
there are number of residential houses, 
The investigation: officer (P. W. 14) says 
that he had casually made enquiries in 
the neighbourhood of the scene of of- 


fence but had not recorded the state- 
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ments of the persons whom he had en 
quired. If P. Ws. 3, 4 and 5 had raised 
- cries when their father, was being beaten 
and stabbed naturally the neighbours 
might have gathe#éd at the scene of of- 
fence. 

Under Section 175, Criminal P. C. 

e investigation officer was bound to 
summon the eye. witnesses to be present 
at the inquest. Not examining the eye 

itnesses at the inquest and examining 

em number of days after the date on 

hich the offence was committed makes 
one feel. that to tutor them time was 
taken. The story given by the eye wit- 
nesses does not appear to be natural be- 
cause it is evident from the evidence 
of doctor, P. W.°12, and the investigat- 
ing officer, P. W. 14, that number of in- 
cised wounds, contusions and abrasions 
were found on the person of the appel- 
lant when. he was arrested on 9-6-1968 
and because it is not explained as to 
how he received those injuries. 3 of 
the injuries found on the person of the 
appellant were caused with knife. Two 
knives, M. Os. 4 and 5. were found at 
the scene of offence. M. O. 4 is a pen- 
knife and it is said that it was found 
lying folded at the scene of offence. To 
whom the knives belong there is no 
evidence. ,. 

The trial Court on the basis of the 
evidence of P. W. 13 came to the con- 
clusion that knife, M. O. 3, with which 
the injuries’ found ori the person of the 
deceased could be caused belonged to the 
appellant but it cannot be.said that the 
conclusion at which the trial Court 
arrived is‘ correct. P. W. 13 did not 
state that knife M. O. 3 belongs to the 
appellant. His evidence is that the ap- 
pellant had purchased a knife at Margao, 
that that knife was like M. O. 3, that 
he could not say whether M. O. 3 was 
the knife which the appellant had pur- 
-chased and that police had not shown 
the knife to him 


If the police wanted to collect evi- 
dence about ownership. of knife, M O. 
3. it should have shown that knife to 
P. W. 13 or someone who knows about 
it during investigation. In the absence 
of evidence about the ownership of 
knife, M. O. 3, especially when the ap- 
pellant is contending that that knife was 
taken out by the deceased, it cannot be 
said that knife, M. O. 3, belongs to the 
appellant, he had taken it to the scene 
of the offence and he had stabbed with 
it the deceased taking it out from near 
his waist. It is not the case of the pro- 
secution that the injuries found on the 
person of the appellant were self-inflict- 
ed or that they were received by him 
at a place other than the scene of the 
offence. P. W. 14 says that he had sent 
the appellant to the Magistrate for his 
confession being recorded. What the ap- 


Jose Luis v. State (Rao J. CJ 


A. L Re 


pellant told before the Magistrate is not 
known. P. W. 14, investigation officer, 
says that he does not know whether the 
statement of the appellant was recorded 


t 


by the Magistrate. 


It can never be presumed thit the 
investigation officer was not knowing or 
that he did not try to know whether 
the Magistrate recorded the statement 
of the appellant under Section -164, Cri- 
minal P. C. Not producing the state- 
ment of the appellant recorded *under 
Section 164, imi - C. creates 
doubts. P. W. 13, who was declared 
hostile by the learned public’ prosecutor 
in trial Court, and D. W. 1 support the 
story given by the appellant saying that 
the appellant and the deceased abused 
each other in filthy language and that 
the’ deceased had asked the appellant to 
come if he was a man.. It is contended 
on behalf of the prosecution that P. W, 
13 spoke in trial Court against what he 
stated during investigation and in the 
committal Court and that his evidence 
should not be believed but that conten- 
tion does not appear to be correct be- 
cause P. W. 13 deposed in trial Court 
that he was threatened by the police to 
speak in committal Court as.he spoke 
during investigation .and because it is. 
found in the evidence of the investiga- 
tion officer, P. W. 14, that P. W. 13 was 
called to police station again and again 
for 3 days: for interrogation and that he 
was being allowed to go home only to 
take his food. . ` 


The contention of P. W. 13 that he 
was threatened by the police appears to 
be correct in view of the evidence given 
by P. W. 14, investigation officer. Even 
though P. Ws. 3, 4 and 5 say that the 
appellant had injured with stick on the 
neck of the deceased no injury on the 
corpse of the deceased was found by 
doctor, P. W. 6, who conducted autopsy 
on it on 9-6-1968. Even the trial Court 
has not believed the evidence given by 
P. Ws. 3, 4 and 5. The trial Court 
wrote in its judgment that the evidence 
given by the eye .witnesses could not be 
believed in toto and that their evidence 
could be believed to the extent it was 
corroborated. There is practically no 
evidence: to corroborate the evidence of 
the eye witnesses that the appellant took 
out the knife M. O. 3, from near his 
waist and stabbed the deceased with it. 


The learned public prosecutor argu- 
ed that the appellant has not put his 
case in cross-examination.to the P. Ws. 
Even though there was no_ effective 
cross~-examination but still it cannot be 
stated that the appellant did not suggest 
to the prosecution witnesses that there 
was struggle and fight. P. Ws. 4 and 5 
were questioned in  cross-examination 
about the deceased provoking the appel- 
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lant by abusing him. They denied the 
suggestion. P. W. 9 denied the sugges- 
tion that he and the deceased wanted to 
assault the appellant and that because 
the deceased abused the appellant there 
was fight between the appellant and the 
deceased. 


It appears that from the very start. 
of the investigation attempt was made to 
suppress the fact of the appelant being 
injured at the scene of the offence and 
create a new story. The appellant was 
arrested by a H. C. police on 9-8-1968 
and on that date he (the appellant) was 
sent to doctor, P. W. 12, for examina- 
tion. That doctor found number of in- 
juries on the person of the appellant. 
The certificate relating to the wounds on 
the appellant owas not obtained from 
P. W. 12 by the investigation officer. It 
is not stated by the prosecution as to 
what happened when the appellant was 
sent to the Magistrate for his statement 
being recorded under Section 164, Cri- 
minal P. C. Incised injury was found 
by doctor P. W. 12 on the head of P. W. 
9. P. W. 9 says that he was beaten with 
stick only. If P. W. 5 had not interfered 
in the quarrel between the appellant and 
the deceased he could not receive incis- 
ed injury on his head. 

True facts have not been brought 
before the Court. When the story given 
by the prosecution does not appear to 
be correct the Court cannot presume 
that the incident occurred in some other 
manner and hold the appelant guilty. 
If there was no exchange of abuses be- 
tween the appellant and the deceased, 
if the appellant was not provoked and 
if the deceased, in spite of the appellant 
abusing him was going away quietly the 
appellant would not have gone behind 
the deceased holding a stick and beaten 
and stabbed him. 


The conclusion of the trial Court 
that there was fight, that in that fight the 
appellant pulled out knife M. O. 3 and 
with that knife the deceased and the ap- 
pellant received injuries in struggle and 
that the deceased was at last fatally 
stabbed by the appellant is all based on 
presumptions. On presumptions it can- 
not be held that the guilt of the appel- 
lant is proved. On the material on the 
record the Court is unable to say with 
certainty that the appellant in the cir- 
cumstances stated by the prosecution 
caused the fatal injury to the deceased. 
The benefit of doubt must go to the ap- 
pellant. 


9. The appeal is allowed. The 
order of conviction and sentence passed 
against the appellant is set aside. The 
appellant is acquitted. He be set at 
liberty at once in this case. 

Accused acquitted. 
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Panchappa Muttappa, Appellant v. 
The State, Respondent” 


Criminal. Appeal No. 21 of 1969, D/. 
23-7-1970. 

(A) Criminal P. C. (1898), S. 342, 
— Non-compliance with — Effect — 
Murder case — Piece of evidence that 
accused pointed out dead body and place 
where signs of fighting and dragging 
marks were found — Sessions Judge not 
asking any question about that piece of 
evidence in examination of accused — 
Held that that evidence could not be 
used against the accused. (Para 11) 

(B) Evidence — Appreciation of — 
Murder case — Accused a villager and 
poor labourer himself cross-examining 
P. Ws. — Sessions Judge not putting 
any questions to P. Ws. to find out whe- 
ther they were speaking truth — Ses- 
sions Judge remarking in his judgment 
that cross-examination of P. Ws. was not 
convincing — Appreciation of evidence 
held not satisfactory — Conviction held 
not correct. (Para 11) 


P. Mulgaonkar, for Appellant: J. 


Dias, Govt. Pleader, for State. 

JUDGMENT: The appellf&t Panch- 
appa Muttappa has preferred this appeal 
aggrieved by his conviction and eee 
for the offence under Sec. 302, I. P. Œ 
The learned Sessions Judge at Panjim 
tried the appellant for the offence under 
Section 302, I P. C., found him guilty 
of that offence and sentenced him to im- 
prisonment for life. The contention of 
the appellant is that he has been wrong- 
ly convicted and that his guilt is in no 
way proved. 


2. The case for the prosecution 
is this:—~ 


The appellant and one Selveray alias 
Annasi were residing in one house at - 
Selauli. They were labourers. On 
13-11-1968 at about 2 p.m they left 
their house and went on intoxicating 
themselves at various places. On that 
date they went to the house of P. W. 4 
in the evening, asked P. W. 4 to give 
food and behaved in  quarrelsome. 
manner. P. W. 5 met them there. At 
about 9 p.m. they left the house of 
P. W. 4. On 14-11-1968 they drank toddy 
in the shops of P. Ws. 3 and 10 and by 
9 a.m. on that date they reached the 
rivulet at Bombad, Sanguem. In that 
rivulet while Selveray alias Annasi was 
in the water the appellant hit him with 
stones. P. W. 1 saw the appellant hitting 
with stones.. He went and told about if 
to P. W. 3. Later on P. Ws. 1, 2, 8 and 
16 went to the rivulet but could not find 
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there Selveray alias Annasi: P. Ws. 2 
and 8 found some dragging marks and 
signs of Aight near. the rivulet. The ap- 
pellant was seen at the rivulet by P. W. 
i and P. W. 16 when they went there 
at about ae a.m. on 14-11-1968.. On 
enquiry by P. W. 16 as to. where was 
Selveray alias Annasi the appellant told 
him that he (Selveray alias Anan) had 
gone and questioned: him (P. W. 16) 
saying as to what he had to do anything 
with him (Selveray alias Annasi). P. W. 
2 after seeing at the rivulet signs of 
dragging and fighting went to police 
station and gave complaint Ext. P3 on 
14-11-1968 at about - 2.40 p.m. Police 
took up investigation, arrested the ap- 
pellant and recovered at his instance the 
dead body of Selveray alias Annasi on 
14-11-1968 at about 10.30 p.m from the 
rivulet at Bombad. On 15-11-1968 at 
the _ instance of the appellant, police 
found the place where there was a fight 
and where there were some dragging 
marks near the rivulet. A bush shirt 
was found at the rivulet on 14-11-1968. 
There were blood stains on it. The dead 
body of Selveray alias Annasi was sent 
for post-mortem examination and the 
doctor P. W. 9 after conducting autopsy 
on it found that Selveray alias Annasi 
had died gue to shock about 18 to 24 
hours prior to autopsy due to the in- 
juries,caused to him with blunt weapons, 
Photographs. of. the scene of offence etc. 
Were taken’ and charge sheet was filed 


= after completing the investigation. 


3. The appellant admitted that he 
and the deceased were living in one 
house and that he was in the company 
of the deceased on 13th and 14th Novem~ 
ber, 1968, but he contended that some 
time after 5 a.m. on 14-11-1968 he part- 
ed from the deceased and he did not 
commit the offence. 


4, The appellant contends that he 
has been wrongly convicted and sen- 
tenced. 


5. The point for determination is 
whether the learned Sessions Judge was 
right in holding that the guilt of the ap- 
pellant for the offence of murder was 
proved. 


6. It is not contended on behalf 
of the appellant that Selveray alias 
Annasi did not die.- The evidence of 
P. W. 9, doctor, who conducted autopsy 
on the corpse of Selveray alias Annasi 
on 15-11-1968 found on it injuries caus- 
ed with blunt weapons like stones and 
opined that Selveray alias Annasi had 
died due to shock. due to the injuries 
caused to him. 


7. To establish that it is the ap- 
pellant that had caused the fatal injuries 
to the deceased, the prosecution adduc- 
ed direct evidence, circumstantial evi- 
dence and.evidence about knowing the 
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pied “of offence and recovering — the 
rpse of Selveray alias Annasi at the 
instance of the appellant. 


Direct evidence in this case 
has been given by P. W. 1 only. His 
evidence is that at about 9 a.m. 4 ‘months 
prior to 27-2-1969 he had been to the 
rivulet at Bombad, that he had been 
there to see whether any fish were 
caught, that he was catching fish in that 
rivulet fixing ‘kul’ in it, that when he 
went to the rivulet he found thére the 
appellant hitting - someone with stones, 
that the person whom the appellant was ' 
hitting had fallen into the rivulet and 
was making some movements as T he 
was. alive, that due to fear he (P. W. 1) 
went away from the rivulet and told the 
mother of P. W. 2 that tħe appellant 


-was hitting someone, that later on he 


along with his son and Francisco (P. W. 
16) went to the rivulet by 9.30 or 10 
a.m. and showed the scene of offence 
to them, that they could not find there 
the person whom the appellant was in- 
juring, that some blood marks were 
found on the margin of the river, that 
they found the appellant coming from 


' the water, that on being questioned by 


Francisco (P. W. 16) as to where was 
the person who was with him (appel- 
lant) ‘he (appellant) said, “Why do you 
want to know? -He has already gone” 
and that after replying in that manner 
the appellant went away towards mines. 
In cross-examination P. W. 1 said that 
he was beaten by the Police. It is to be 
considered whether the evidence of 
P. W. 1 can be believed. Why P. W. 1 
was beaten by -the police he did not 
state. It is quite possible that to give 
evidence against the appellant P. W. 1 
was beaten by: the police. The time of 
death of Selveray. alias Annasi accord- 
ing: to the prosecution is between 9 and 
10 a.m. of 14-11-1968. The doctor 
P. W. 9 after conducting autopsy on the 
corpse of Selveray alias Annasi at about 
4 p.m. on 15-11-1968 opined’ that 
Selveray alias’ Annasi bad died about 18 
to 24 hours prior to autopsy. If the 
time of death given by P. W. 9 is con- 


sidered correct it would be either 4 p.m. 


or 10 p.m. of aes The time of 
death. given by P. 9 does not tally 
with the time of death given by P. W. 1. 
There is absolutely no reason to say that 
P. W. 1 who according to his evidence 
only was beaten by the police has 
spoken the truth P. Ws. 2, 3, 8 


-16 have been examined to strengthen 


the evidence of P, W. 1. P. W. 3.is the 
mother of P. W. 2. She said that on 
14-11-1968 at about 9 a.m. P. W. 1 told 
her that the appellant was beating some- 
one with stones at the rivulet and that 
she- told about it later on to P. W. 2. 


and P.. W. 2 went to the rivulet. When 


the time of death of Selveray alias 
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Annasi Is not proved to 
and 10 oo of 14-11-1968 the evidence 
of P. 3 that P. W. 1 told her at 
9 a.m. ue that day that the appellant 
was beating Selveray alias. 
not be considered correct. Even though 
P. W. 3 says that P. W. 1 had told her 
that the appellant was beating “some- 
one” it is stated by P. W. 2 that P. W. 
3 had told him that P, W. 1 told her 


W. 3 that P. W. 1 
told her that tbe appellant was hitting 
a ‘ganti® with stones in the rivulet he 
went to the rivulet along with P. W. 8 
and P. W. 1 and at the rivulet he saw 
bloodstains and bush coat floating. 
further said that he bad seen some 
dragging marks also at the rivulet. 
P. W. 1 did not state that he accom- 
panled P. W. 2 to the rivulet. It bas 
also not been stated by P. W. 1 that 
he found dragging marks at the rivulet. 
P. W. 2 has said that after 11 a.m. on 
14-11-1968 he had been to the rivulet 
but P. W. 1 said that he had been to 
the rivulet about 9.30 a.m. or 10 a.m. 
for a second tlme on 1411-1968. P. W. 
8 said that he and P. W. 2 went to the 
rivulet and found there dragging marks 
and gree of some fight. He did not state 
that P. 1 had come to the rivulet 
ae ee WwW. 2 P. W. 2 did 
not state that signs of fighting were 
found at the rivulet. No doubt P. W. 8 
said that P. W. 1 told him that the ap- 
ellant had hit someone with stones but 
e did not clarify as to when and where 
he had told him like that. About P. W. 
telling P. W. 8 that the appellant had 
hit someone with stones P. W. 1 did 
not state. P. W. 16 is Francisco, who 
is sald to have gone to the scene of of- 
fence at about 9.30 or 10 a.m. along 
with P. W. 1 on 14-11-1968. In view 
of the fact that the time of death of 
Selveray alias Anmnasi does not appear 
to be at about 9 a.m on 14-11-1968 the 
evidence of P. W. 16 that he went with 
P. W. 1 at about 9.30 or 10 a.m. on 
24-11-1968 to the scene of offence can- 
not be considered correct. P. Ws. 2, 8 
-end 16 are toddy tappers. It is sald 
that on 14-11-1968 in the morning the 
accused and the deceased had drunk 
liquor at the house of P. W. 3 purchasing 
it from P. W. 3. In view of the facts 
that the ‘time of death of Selveray 
alias Annasi piven by the prosecution 
cannot be said to be correct and that 
there are material discrepancies in the 
evidence of P. Ws. 2, 3, 8 and 16, the 
evidence of those witnesses cannot 
strengthen the evidence of P. W. 1. 


9. P. Ws. 1 and 16 have stated 
that when they went to the rivulet 
they found there the appellant, that the 
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appellant. talked to P. W. I then and 
that on being questioned by P. W. 16 
as to where was ‘gant P. W. 1 had 
stated “Why do you want to know? He 
has already gone”. P. W. 2 who says 
that he too had gone to the rivulet with 
P. W. 1 deposed that when they went 
there the appellant was not there. If 
the evidence of P. W. 2 is considered 
correct the evidence of P. Ws. 1 and 16 
about their having talk with the ee 
lant becomes false. P. W. 8 too 

not stated that at the rivulet he Ka 
found appellant when he went there 
with P. W. 2. On the basis of the 
material on the record it can neither be 
said that P. Ws. 1 and 16 had a talk 
with the appellant at the rivulet at 


‘about 9.30 or 10 a.m. on 14-11-1968 nor 


that P. W. 1 spoke the truth. 


10. The circumstantial evidence is 
about the appellant being in the com- 
pany of the deceased on 13-11-1968 and 
14-11-1968. P. Ws. 4 5 and 6 have 
spoken that the appellant was in the 
company of the deceased on 13-11-1968. 
P. W. was the concubine of the ap- 
pellant. She said that she. appellant 
and the deceased were staying in one 
house and that at about 2 p.m. on 
13-11-1968 the appellant and the deceas- 
ed left the house and that on 14-11- 
1968 at about 7 p.m appellant alone 
returned to the house and questioned: 
whether the deceased had-not returned. 
P. Ws. 4 and 5 said that on 13-11-1968 in 
the evening the appellant and the 
deceased were at P. W, 4's house and 
that they left that house at about 9 p.m. 
on that date P. Ws. 3, 10 and 16 
deposed about the appellant and the 
deceased being together on 14-11-1968. 
P. W. 3 said that on 14-11-1968 some 
time before 9 a.m the app t and 
the deceased had drunk liquor at her 
house purchasing it from her. P. W. 16 
supports the evidence of P. W. 3. P. W. 
10 said that on 14-11-1968 at about 5 
a.m. the appellant and the de had 
drunk toddy taking it from him and that 
they were with him till about 6 a.m. 
on that date. If the appellant was in 
the company of the deceased from 2 
p.m. of 13-11-1968 upto about 6 a.m. of 
14-11-1968 it cannot be concluded that 
the appellant went with the deceased to 
e rivulet and caused the fatal injuries 

him there. The circumstantial evi- 
aaen adduced by the prosecution can- 
not in anyway establish the guilt of the 
appellant. 


iL It is alleged that on 14-II« 
1968 the appellant showed the dead body 
of Selveray alias Annasi at the rivulef 
at about 10.30 p.m. and that on 15-11- 
1968 he showed at a place, at a distance 
of about 67 metres from the place where 
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the corpse was found, some fighting and 
dragging marks. P. W. 7 has been ex- 
amined to prove that the appellant had 
shown the place where dragging and 
fighting marks were found. It is in the 
evidence of P. Ws. 2 and 8 that on 14-11- 
1968 only they had found some fighting 
and dragging marks at the rivulet. 
P. W. 8, according to his evidence, was 
present when the appellant was arrest- 
ed on 14-11-1968. It cannot be said that 
the police was not knowing the place 
where there were fighting and dragging 
marks even before the 
arrested. When there is room to pre- 
sume that that place was known to the 
police even before the appellant was 


arrested, the fact that the appellant. 


showed the place after he was arrested 
can have no importance. Exh. P5 is 
panchanama about the appellant show- 
ing the dead body at the rivulet. Ac- 
cording to that panchanama the dead 
body was at the margin of the rivulet 
stuck up to the border of the rivulet. 
The witnesses who spoke about this 
panchanama are P. Ws. 2 and 8 It 
should be noted that they are the same 
persons who were examined to streng- 
then the evidence of P. W. 1. When 
the dead body was at the margin of the 
rivulet stuck up to the border of the 
rivulet everyone could see it and the 
fact that the appellant showed it cannot 
-have any importance. P. W. 8 said that 
after the appellant showed the dead body 
it (dead body) was dragged ashore and 
police kept watch over it. This evi- 
dence is contrary to the evidence of 
P. W. 2. Besides all this when the learn- 
ed Sessions Judge examined the appel- 
lant under Section 342, Criminal P. C. 
he did not question him about the evi- 
dence that he pointed out the dead body 
and the place where signs of fighting 
and dragging marks were found. When 






Judge said that the 
cross-examination was not in a convinc- 
manner. From a labourer and vil- 
appellant better cross- 


12. The appeal is allowed. The 
order of conviction and sentence passed 


v. State (C. M. Rao J. C) 


A.IR, 
against the appellant is set aside. The 


appellant is acquitted. He be set at 
liberty at once in this case. 


Appeal allowed. 


AIR 1971 GOA, DAMAN & DIU 18 
» (V 58 C 9) 
C. M. RAO, J. C 


Marcelino Fernandes, and others,. 


Appellants v. The State, Respondent. 
appellant was - 


Criminal Appeal No. 30 of 1969, D/- 
7-8-1970. 


Penal Code (1860), S. 304, Part O 
read with Ss. 34, 323 — Accused with a 
view to punish deceased for selling a 
fake gold ring beating him with hands 
and legs — Deceased dying within three 
hours of his receiving injuries — Death 
caused due to head injuries which could 
have been caused even by falling on 
ground —- No evidence to show that 
deceased was beaten on head by any of 
the accused —- No previous enmity be- 
tween deceased and accused — Held, ac- 
cused could be convicted only under Sec- 
tion 323 and not under S. 304, Part H 
read with S. 34. (Para 10) 


V. M. S. Neurenkar, for Appellant. 
JUDGMENT:— The five appellants 


-were accused in Sessions Case No. 11 of 


1969 on the file of the Sessions Judge 
at Panaji. They were tried by the 
learned Sessions Judge for offences of 
rioting and culpable homicide not 
amounting to murder etc; and by the 
judgment under appeal were convicted 
for the offence under Section’ 304, Part 
Ii read with Section 34, I. P. C. and sen- 
tenced to R. L for 6.years each. -> 


2. The case for the prosecution in 
short was this: The appellants and 
Venkatesh Shet Raikar were residing at 
Ponsulem in Canacona Taluka. On: 15-4- 
1969 at about 10 a.m. P. W. 9 purchased 
from Venkatesh Shet Raikar a gold ring 
for Rs. 25/- and showed it to the second 
appellant to ascertain whether it was of 
genuine gold. The second appellant 
told him that it was a fake ring. 
On it P. W. 9 went to Venkatesh 
Shet Raikar and asked him to re- 
turn his money taking back the ring. 
Venkatesh Shet Raikar took back the 
ring and returned the money to 
P. W. 9. Second appellant told the ap- 
pellants 1 and’ 3 to 5 that Venkatesh Shet 
Raikar: had sold fake ring to P. W. 9. 
On it all the appellants thought of 
punishing. Venkatesh Shet Raikar. At 
about 3.30 p.m. on 15-4-1969 all the ap- 

ts waited for Venkatesh Shet 
Raikar near the house of Ram Vernekar 
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which was near Chawddi at Ponsulem, 


Canacona, and when Venkatesh Shet 
Raikar .came there they all beat and 
kicked him.: The first appellant beat 


Venkatesh Shet Raikar on the back of 
the neck with a. broken tile also. Due 
to the injuries caused to Venkatesh Shet 
Raikar, he fell down on me ground a 


began to vomit blood. 


' Seeing the injured vomiting blood 
all the appellants fled away from the 
scene of the offence. The injured then 
got up and went to his house at Ponsu- 
lem. P. Ws. 2 and 5 to 8 had witnessed 
the incident of beating. P. W. 2 went 
and informed P. W. 1 about Venkatesh 
Shet Raikar being injured. While P. W. 
1 was coming to take the injured to the — 
house of the injured, the injured’ met 
him on the way. After the injured went 
to his house, he told P. W. 1 and others 
that the appellants had beaten him. 
P. W. 1 went to bring the cage and he 
returned by about 4.30 p When he 
returned to the house of: Venkatesh Shet 
Raikar, he found Venkatesh Shet Raikar 
dead. He gave report about the occur- 
rence to the Police. P. W:-12 investigat- 
ed and filed the charge-sheet on- 21-5- 
1969. Panchanamas about the scene of 
the offence and seizure of clothes of the 
deceased etc. were attested by P. Ws. 3 
and 4.. P. W. 10 held autopsy on Venka- 
tesh Shet Raikar’s corpse on 16-4-1969 
from 10.30 a.m. to 12 noon and found 
that due to shock and due to -head 
injuries, Venkatesh Shet Raikar and died 
about 24 hours prior to autopsy. - The 
statement- of the first appellant was re- 
corded under: S. 164. P. C.. by 
Magistrate. P. W. 11, on 16-4-1969..- In 
that statement the first appellant stated 
that .be had not beaten the deceased. 
The deceased had died due. to the inju- 
ries caused by. the a ts. 


3. The appellants contended? in 
the hited court that they had not in- 
l a e deceased and that the P 

oa a d. and he |. 
a keeping good health. - Four wit- 
nesses were | ed in defence. The 
appellants 1, 2 and 5 adduced evidence 
to the effect that they were not at the 
scene of the offence at about 3. a or 
4 p.m. on 15-4-1969. 


4. The . learned -Sessions J udge 
held that it was proved that the appel- 
lants beat the deceased and due to the 
injuries caused by the appellants the 
deceased - had died. He found them 
guilty of the offence punishable under 
rec Part TI read with Section 34, 


ee appellants ve preferred 
this appeal ends Jail cab aes 
Shri Neurenkar, advocate, was appointed 
by this Court to argue the appeal on 
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behalf of the appellants. He read before- 
me the entire evidence today and con- 
tended that the guilt of the Po 
art 
II cannot be said to have been proved. 
He also contended that there are dis- 
crepancies in the prosecution evidence 
and it cannot be said that the appel- 
lants had injured the deceased. No one 
is present on behalf of the State. 


6. In view of the arguments ad- 
vanced before me I have to decide whe- 


ther it is established that the appellants 


injured the deceased and whether the 

appellants’ conviction . for - the offence 

E Sec- ac Part I read with Sec- 
tion 34, I. È is correct. 


7. vail a ON 
examined by the prosecution 
them P. Ws, 2 and 5 to 8 gave direct- 


2 and 5 to 8. 
panchas. P. W. 1 
is complainant and brother of the deceas- 
ed. It is found in his evidence that the 
deceased had told him at his (deceased’s) 
house on the date of.the occurrence as 
soon as he (deceased) reached there that 
the fourth appellant had beaten him on 
chest, the first appellant had given blows. 
to him on the back of the neck with a 
tile and that all the appellants had 
beaten him. P. W. 9°is Nagu who had 
the ring from the deceased 

for Rs. 25/- on 15-4-1969. and had re- 
hired A 46 him on tos Sees: da 
on the advice of. the second ap- 
pellant: P. W. 10 is. the Doctor that 
held autopsy on the corpse of Venkatesh 
Shet Raikar. P. W. 12 is Sub-Inspector 
of Police. He investigated into the casa. 
P. W. 11 recorded the statement of the 
first appellant on 16-4-1969 under Sec- - 
tion 164, Criminal P. C.- Out of the five. 
eye-witnesses examined on behalf of the 
prosecution, P. Ws. 6 and 7 have not 
stated that they had:seen any appellant 
injuring -the deceased: P, W. 7 said that 
she had seen from her house the appel- 
lant No. 4 raising his hand to beat the 
ee 


P. Ws. 6 and q reside near A scene 
of offence. It is stated by P. W. 6 that 
on hearing cries Marta” she 
went. to the scene of the. offence, found 
there all the five. appellants questioning 
the deceased erga’ he would cheat 
public and heard 
hearing cries from the side of the scene 


of offence she looked at the scene of of- 
fence .from her house and found there 


dar’s office at Canacona. 
on 14-4-1969 he had. heard cries 
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gone to the scene of offence and had 
found there all the five appellants. He 
added that the fifth appellant had given 
a slap on the back of Ka oe in 
presence. It appears that by mistake 
- P. W. 8 gave the date 144-1969. The 
date of the offence is 15-4-1969 and not 
14-4-1969. P. Ws. 2 and 5 have stated 
the specific acts of the appellants on the 
scene of the offence. P. W. 2's house Ís at 
a distance of 100 yards from the scene 
of the offence, His evidence is that on 
hearing cries he went to the scene of 
offence which was near the shop of pra 
Vernekar and found there all the a 
pellants beating the deceased. . 


P. ee 


A 

2 and 5, appellant No. 1 
the stomach and face of 
the deceased and had beat the d 
with a tile on the back of his neck. 
They said that appellant No. 4 had kick- 
ed on the stomach of the deceased, had 
caught the head of the 
knocked deceased to a wall and had slap- 
ped and beat him (deceased) with the 
edge of his palm. P. W. 2 said that appel- 
lant No. 5 holding a ring was asking the 
deceased to take it and give him Rs. 2, 
He further said that the deceased fell 
down due to the beatings given to him, 
that first he had fallen with face down- 
wards and then on his back and that on 
appellant No. 4 kicking the deceased, the 
deceased: had fallen’ and had started 
vomiting blood sitting at the scene of 
offence. Injuries on forehead and lips 
-of the deceased were found at the scene 
of offence as per the evidence of P. W. 2. 
P. W. 2 does not say whether those in- 
juries were caused due to fall or due 
‘to any appellant beating the dec 

P. W. 5 said that appellant No. 5 gave 
slaps to the deceased and due to it the 
deceased dashed with his head against 
wall. Appellants 2 and 3 were fisting and 
giving blows to oe C Raa as per the 
evidence of P. W. 


8. The evidence of P. Ws. 6, 7 
and 8 makes it clear that at the time 
of the alleged commission of the offences 
all the appellants were present at the 
scene of the offence. P. Ws. 7 and 8 
saw appellants 4 and 5 respectively tak- 
ing part in assaulting the deceased. 
P. Ws. 2 and 5 have not only stated that 
z the appellants beat the deceased but 

W. 2 clarified the spectfic acts of ap- 
L 4 and 5 and P. ER ee Soa 
. the specific acts of all the appellan 
Eye-witnesses’ (P. Ws. 2 and 5 to r 
presence at the scene of the offence can- 
not be doubted as P. Ws. 2 and 5 to 7 
have their houses near the scene of the 
offence and P. W. 8 works in the office 
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which is near the scene of offence, The 
incident of beating had occurred at. about 
3.30 p.m. or 4 p.m. The four witnesses 
examined in defence have not stated 
anything useful to the appellants. Their 
evidence cannot rebut the evidence given 
by -the prosecution witnesses. D. W. 1 
said that he and appellants 1 and 2 were 
repairing the roof of the house of Sri 
August from 2 to 6 p.m. on the date of 
the occurrence. If appellants 1 and 2 
were working at the house of August on 
the date of the occurrence from 2 to 6 
p.m. the best witness to speak about it 
was August. He has not been brought 
into the witness-box. 


According to D. W. 1, the roof re- 
pairing work is commenced in the month 
of May. When that work is commenced 
in that month it is not known why the 
roof repairing work of the house of 
August was commenced in the month 
of April. D. Ws. 2.and 3 have admit- 
tedly not spoken anything in favour of 
appellants. D. W. 4 is a toddy 
seller. He says that to his tavern at 
about 12.30 p.m. the deceased had come 
on the date of the occurrence and that 
on that date appellants 1, 3 and 5 were 
seen by him in a market at Ponsulem. 
It is A by D. W. 4 that on the date 
of the occurrence the deceased had abus- 
ed the appellants 1 and 4 after 12 noon. 
From the -evidence of D. W. 4 it cannot 
be concluded that the appellants had not 
taken part in beating the deceased. 
D. W. 4 bas his tavern near the scene 
of the offence but he says that he was 
not present at his tavern at about 3.30 
p.m. or 4 p.m. on the date of the com- 
rs of the offences. 


I find practically no reason to 
disbelieve the evidence of the eye-wit- 
nesses even though’ the learned Sessions 
Judge has held that it is not proved that 
the first appellant had beaten the deceas~ 


ed on the back of his neck with a 
broken tile. It is established from the 
prosecution evidence that due to the 


deceased selling a fake ring to P. W. 9 
all the appellants gathered near the 
house of Ram Vernekar on 15-4-1969 at 
about 3.30 p.m. and beat the deceased 
with hands and legs and due to the in- 
juries received by the deceased at the 
scene of offence he died within three 
hours of his receiving the injuries. 


10. Merely because it is established 
that the appellants infured the deceased 
and due to the injuries received by the 
deceased at the scene of the offence the 
deceased died within three hours of his 
receiving the injuries. it cannot be said 


cal Officer, P. W. 10, who conducted th 
autopsy on the corpse of Venkatesh Shet 
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Raikar found the following injuries on 
that cropse-— (1) Edema of upper lip 
and haematoma on the left zygomatic 
region (2) Haematoma under the scalp 
of left side of frontal region; (3) Frac- 
tures on the base of the skull and of 
the left” side of the ethemoide bone; and 
(4) Congestion of the brain and its 
meninges. 


P. W. 10 opined that the deceased 

d died due to traumatic shock due to 
head injuries. The head injuries found 
by P. W. 10 in post-mortem examination 
according to him, could be caused due 
fall or que te to beating. No witness 


stated that the deceased was beaten on- 


head by any of the appellants. P. W. 2 

d that the deceased had fallen first 
on his face and then on his back. P. W. 
5 stated that due to slaps given by ap- 
pellant No. 5, the deceased dashed with 
his head against wall. It is found in 
the evidence of P. Ws. 2 and 5 that the 
fourth appellant caught the head of the 
deceased and knocked the deceased to a 
When there is no evidence to 











by 
on the ground it cannot be said that 
the injuries due to which the deceased 
died were caused by the appellants. It 
quite possible that the head Injuries 
were received by the deceased due to 


appellants thought of 
punishing the deceased and they -gave 
slaps and kicked him They had 
either intention to kill nor cause such 


sufficient or likely to cause the death of 
e deceased. The intention of the ap- 


In view of 


under Section 323, I. P. C 


11. For the reasons given above, 
the appeal is allowed in part. The con- 
viction of the appellants for the offence 
under Section 304, Part II read with 
Section 34, I. P. C. and the sentence of 
6 years rigorous imprisonment to each 
of them is set aside. The appellants are 
convicted of the offence under Sec, 323 
I. P, C. for causing injuries to Venkatesh 
Shet Raikar and each of them is sen- 
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pellants was only to beat the deceased - 
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tenced to rigorous imprisonment for B 


year. 
Appeal partly allowed: 
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Ramji Narsain, Applicant v. Baf 
Ganga and another, Respondents. 


Ref. No. 11 of 1970, D/- 
8-8-1970. . 

Criminal P. C. (1898), S. 488 — Peti- 
tion by wife — Valľd marriage — No 
specific denial by husband — Criminal 
Court need not decide whether there was 
valid marriage between parties. AIR 
1962 Tripura 61, Distinguished: AIR 1938 
Mad 66, Referred. (Para 2) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Tripura 61 (V 49) 

= 1962 (2) Cri LJ 803, Satish 

oe Sen v. Smt. Charu Bala 

en- 
(1938) AIR 1938 Mad 66 (V 25) = 

39 Cri LJ . A. T. Lakshmi 

Ambalam v. Andiammal 2 

Smt. L. Lobo Sardessai, for Applicant: 
Joaquim Dias, Govt. Pleader, for State. 


ORDER:— The respondent herein 
filed the petition under Section 488, Cri- 
minal P. C. against the petitioner here- 
in for maintenance. She alleged that 
she is the wife of the petitioner herein, 
that the petitioner herein is neglecting 
to maintain her and he married one 
Keshar and that his income is Rs. 500/- 
per month. The petitioner herein op- 
posed the petition. In his counter he 
stated that the allegations in the peti- 
tion were incorrect and he was ready 
to maintain the respondent herein. ‘The 
learned First Class Magistrate, Daman, 
after inquiry held that the respondent 
herein is the wife of the petitioner here- 
in, that the petitioner herein was 
neglecting to maintain the respondent 
herein and he had married Keshar and 
that the respondent herein was entitled 
to get maintenance at Rs. 100/- per 
month from the petitioner herein. 
Against the order of the learned Magis- 
trate the petitioner herein filed revision 
petition in Sessions Court at Panaji The 
learned Sessions Judge has recommend- 
ed to quash the order of the learned 
Magistrate stating that the respondent 
herein failed to prove that she was the 
legally wedded wife of the petitioner 
herein. He is of the opinion that under 
the Portuguese Law the marriage can be 
valid only if it has been registered in 
Registration Office and that as the 
marriage between the respondent herein 


-and the petitioner herein- has not been 
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registered so there was no valid marriage 
and the petition’ under Section 488, Cri- 
minal P. C. was not maintainable. 


2. I have heard the arguments of 
the learned advocate app for the 
revision petitioner. The counter filed 
by the petitioner herein in the Magis- 
trate’s court was read before me. In it 
the petitioner herein’ nowhere stated 
that the respondent herein was not his 
wedded wife. He denfed the 
. in the petition filed by - 
respondent herein generally and stated 
‘that he was ready to maintain the res- 


Gladstone v. Union of India 


pondent herein. The decision in ‘Satish 


Chandra Sen Gupta v. Smt: Charu Bala 
Sen Gupta’. AIR 1962 Tripura 61 was 
exted by the learneti advocate for the 
petitioner in support of Bo contention. 


marriage. 

That ruling is applicable if the husband 
had denied the marriage: In this case 
the husband did not deny the marriage 
specifically in his counter. Madras High 
Court in ‘A T Lakshmi Ambalam v 
Andiammal’, AIR 1038 Mad 66 has held 
as follows:— 


“The High Court will be very loath to 
interfere with a finding of fact as to 
whether there was a valid marriage be- 
tween the parties, for the party aggriev- 


ed by the finding may always file a suit. 


But the High Court must interfere, if 
the Magistrate awards’ a agar to a 
woman and does not justify his action 


by a definite finding that she is the wife 


of the person ordered to pay her maim- 
tenance: For, 






him and the respondent herein, 
“ig not for the criminal court to decide 
there was a valid marriage be- 
petitioner and the 


. 3d One of the prounds. raised by 
the revision - petitioner in his tion. 
filed in the Sessions Court was that the 
fixed by the 

The in- 

come of the revision petitiomer even ac- 
cording to the -respondent erein is 
Rs. 500/- per month. peti- 


` = Suit 


~ 


. ernment and p 
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sons including himself and the respon- 
deni herein. The revision petitioner did 
not adduce any evidence to say that his 
income is not Rs. 600/- per month. 
Keeping in view the income of the revi- 
sion petitioner and the persons whom he 
has to maintain, the learned Magistrate 
was not correct in directing the revision 
petitioner to pay maintenance at Rupees 
100/- per month to the respondent here- 
in. The rate of main should be 
reduced in the interests of justice: — 


The reference is rejected but 


pay. 

maintenance to the respondent -herein at 

the rate of Rs. 50/- per month from the 

date of the filing of the application. under 

Section 488, Criminal P. C. by the Fes- 
pondent herein ie. 19-5-1969. : 

©. Order accordingly. 


AIR ada GOA, DAMAN & DIU 22 
l . (V 58 C H) 
C. MW RAO, IC. |. 
Gladstone Assuncao Paes, Appellant 
i R of India iii others, Respon- 
en 7 ; 
- First Appeal No: 19 of 1970, Di- 
21-9-1970. 


(A) Civil P. c. (1908), S. 80 — Notice 
uit against Government — Notice. to 
Government is condition T a 
The expression “in respe , 
act purporting to be done Gs Pa a Seo. 
tion 80- only to the acts of the 
public officers and not to the Government: 
and as such nho‘suit against the- Govern- - 
ment can be filed till notice as required 
by that section is served. (Para 


(B) Civil P. C. (1908), S. 80 — Notice 
ander. is necessary even- in suits 
junction, whether against 
threatened acts. 


- Section 80 applies to any -kind of 
suit, whatever the relief sought for, in- 
cluding a suit. for injunction against Gov- ` 
c servants and it ap- 


plies not only. to suits which relate to 


also to suits in which prohibitory infunc-. 
tions in respect of threatened acts are 
asked for. AIR 1960 Pat 530, Dissented 
from. (Case law discussed). (Para 4) 


Cases Referred: Chro nological Paras 
(1961) AIR 1961 SC ee (V 48}= | 
(1962) 1 SCR 560, S. N. Dutt v.. 
Union of India | 
(1960) ATR 1960 Pat 530 (V stl 
1960 BLJR 432, State of Bihar 
v. unandan Singh ` 


KN/KN/F246/70/SNV/G - 
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(1957) AIR 1957 Andh Pra 675 (V 44) 
= ILR (1956) Andhra 114, State , 
of Madras (now Andhra): v. 
Venkata Durga Prasadarao 4 

(1955) AIR 1955 Madh Bha 75 
(V 42) = Madh BLJ 1955 HCR 
339, Babulal v. The State 3 4 

(1947) ATR 1947 PC 197 (V 4)= 
74 Ind App 223, Vellayan 
Chettiar v. Govt of the Provinces 
of Madras " 

(1946) AIR 1946 Lah 247 (V 33)= 
ILR (1947) Lah 22 (SB), Shingara 

v. C. H. D. O. Callaghan 

(1927) AIR 1927 PC 178 (V 14)= - 
54 Ind App 338, Bhagchand 
Dagdusa v. Secy. of State for 
India i 50 es 4 

Ataide Lobo, for Appellant; J. Dias, 

Govt. Pleader, for Respondents. 

JUDGMENT: This appeal is against 
the judgment and decree of the learned 

District Judge at Panjim in Civil Suit 

No. 15/70.on his file. The suit was filed 

by the appellant herein against the Gov- 

ernment and Chief Electrical Engineer 
and Assistant’ Engineer .of Government of 
this’ territory. for injunctions. The re- 
liefs sought for in the plaint ‘were to res- 
train the defendants from installing 11KV 
line in the direction close to the. roof 
of the plaintiffs house, and to direct 
the defendants to remove the poles 
erected in plaintiffs property. The plaint 
filed by the appellant-plaintiff was re- 
jected by the learned District Judge -on 
the ground that the suit was filed with- 
out giving notices as per Sec. 80 of. the 
Civil P. C. to the defendants. 


2. The contention of the appel- 
lant is that as the suit was for injunc- 
tions only it could be filed even without 
serving the notices mentioned in. Sec- 
tion 80, Civil P. C. In support of that 
contention decision of the Patna High 
Court in ‘State of Bihar v. Raghunandan 
Singh’, AIR 1960 Pat 530 has been cited. 

3. The point for determination is 
whether the District Judge was right in 
rejecting the plaint on the ground that 
the suit was filed without serving the 
notices mentioned in S. .80, Civil P. C 


4, The suit was fled for the issue 
of prohibitory and mandatory injunc- 
tions. Section 80, Civil P. C. relates to 
two classes of cases. The first class is 
concerned with the suits against the Gov- 
ernment and the second is against the 
' public officers in respect of any acts 
purporting to be done by them in: their 
official capacity. The expression “in res- 
pect of any act purporting to.be done” 
used in Section 80, Civil P.. C. relates 
only to the acts of the public officers and 
not to the Government: and as such no 
suit against the Government can'be filed 


Gladstone ý. Union- of India (Rao J. C) 


[Prs.. 1-4] Goa 23 


till notice as required by that section is 
served... In this case ‘the suit was fil 
against the Union of India and the Gov- 
ernment of Goa; Daman and Diu also. 
They had been impleaded as defendants 
1 and 2 Against. them the suit could 
not be filed ti] notices as required by 
Section 80, Civil P. C. were served. In 
view of this fact it will have to be held 
that the learned District Judge was right 
in holding that notices under Section 80, 
Civil P. C. were necessary as far as the 
suit against the defendants 1. and 2 was 
concerned. i R 


- Defendants 3 and:4 are Chief Elec- 
trical Engineer and the Assistant Engi- 
neer, . Government of Goa, Daman ard 
Din, ' respectively. As far as the suit 
against them is concerned, the appellant 
reles. on the decision of Patna High 
Court noted above and contends that the 
suit could be filed against them without 
serving the notices mentioned in Sec- 
tion 80, Civil P. C. That decision of the 
Patna High Court is to the effect that 
the expression ‘in respect of any act 
purporting to be done’ occurring in Sec- 
tion 80, Civil P. C. relates only to the 
past acts and not to the future acts and 
that notice under Sec. 80, Civil P C 
is not necessary for a suit for permanent? 
injunction i the Government 
from doing a certain act. The interpre- 
tation in that decision is not in accor- 
dance with the decisions of various High 
Courts. Andhra Pradesh High Court im 
‘State : of Madras {now Andhra) v- 
Venkata Durga Prasadarao, {AIR 1957 
Andh. Pra 675) has held that the expres- 
sion ‘act purporting to be done’ takes in 
past acts-as well as future acts. 


. J am in fall . agreement with this 
interpretation, because the purpese of 
serving notice on Government or public 


officer is to give opportunity te it or him 


to reconsider the act which was done ar 
is going to be done and if it is found 
that the contention of the person serving 
the notice cannot be accepted have time 
to make defence. In Bhagchand Dardusa 
v. Secy. of State for India, ATR 1927 PC 
176, it has been held by their Lordships 
of ‘the Privy Council that Sec. 80, Civil 
P. C. is to be strictly complied with and 
is applicable to all forms of action and 
all .kinds of reliefs. Madhaya Bharat 
High Court in Babulal v. The State, ATR 
1955 Madh Bha 75 and the Lahore High 
Court in’ Subedar Shingara Singh v. 
C. H. D. O. Callaghan, ATR 1946.Lah 247 
(SB) have held to the effect, keeping in 
view the above-cited decislon of the 
Privy Council, that Section 80, Civil P. C 
applies to any kind of suit, whatever the 


-relief sought for, including a suit for 


injonction and ‘it applies to suits which 
relate to mandatory injunctions in res- 
pect of acts which have already been 
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performed as well as suits in which pro- 
hibitory injunctions in respect of thre- 
atened acts are asked for. The Supreme 
Court in 5. N. Dutt v. Union of India, 
AIR 1961 SC 1449 has approved the cor= 
rectness of the decision of Privy Council 
reported in AIR 1927 PC 176. The majo- 
rity of the decisions is against the deci- 
sion of the Patna High Court cited on 
behalf of the appellant and that decision 
is of Single Bench. In this case the suit 
was for mandatory injunction also. As 

as that relief was concerned suit 
without issuing notices under Section 80, 
Civil P. C. could not be instituted, be- 
cause that relief relates to past acts and 
not to future acts. Keeping in view the 
facts of this case and the decisions cited 
before me I am of the opinion that with- 
out serving the notices mentioned in 
Section 80, Civil P. C. the suit even for 
the issue of prohibitory injunction could 
not be filed against Government and the 
public servants. 


5. - It was argued before me. on 
behal? of the appellant, relying on the 
decision of the Privy Council reported in 
AIR 1947 PC 197 that the defendants 
could lawfully waive their rights to the 
notices under Section 80, Civil P. C. 
Undoubtedly the defendants had right to 
waive their rights to the said notices 
but the point is whether they waived. 
The suit was contested on behalf of the 
defendants by the Government Pleader 
Jn the trial Court. It is stated by the 
Government Pleader before this Court 
that he had objection in the trial 
Court that the suit without the notices 
mentioned in Section 80, Civil P. C. was 
not maintainable and no written state- 
ment was filed. It is said that one execu- 
tive engineer filed an affidavit on behalf 
of the defendants opposing the temporary 
injunction petition fled by the plaintiff 
and in it it was mentioned that notice 
under Section 80, Civil P. C. was not 
served. The learned advocate appearing 
for the plaintiff-appellant contends that 
the executive engineer had no right to 
file the affidavit. On behalf of the res- 
pondents it is stated that on behalf of 
the Government the executive engineer. 
had right to file the affidavit. The point 
whether the executive engineer had right 
‘fo file the affidavit or not is immaterial 
for the dispsoal of the point in dispute 
In this case’ because the Government 
Pleader appeared in the trial Court and 
argued that the suit without the notices 
mentioned in Section 80, Civil P. C. 
being served was not maintainable. 


6. For the reasons given above I 
am of the opinion that the District Judge 


was right in rejecting the plaint. I find. 


no force in the contentions of the appel- 
t The a is dismiss but no 
order is made as far as costs are Con- 


(Prs. 4-6)-[Pr. 1] Govind v. Shankar {C. M. Rao J. C) 
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cerned because it appears that the appel- 
lant acted relying. on the decision of the 
Patna High Court noted above. 

Appeal dismissed, 





AIR 1971 GOA, DAMAN & DIU 24 
(Y 58 C 12) 
: C. M. RAO, J. C. n 
Govind Babaji Naik Araundekar, 
Petitioner v. Shankar Babu Naik 
Araundekar, Respondent. 


Civil Revn. Appln. No. 24 of 1970, 
D/-2-11-1970. 


of Civil Court is not barred — sepa 
of title or nature of possession is not con- 
sidered, proceedings under te 6 being of 
summary nature — Court, however, can- 
not entertain claim in respect of mesne 
profits. ATR 1946 All 486, Rel. on; AIR 
1966 SC 166 & ATR 1954 Bom. 100 & 
me i843 All 510, Distinguished. (Civil 

C. (1908), S. 9). 


(B) Civil P. C. (1908) S. 115 — 
Mlegality committed by lower Court in 
granting relief — No relief claimed in 
that behalf in revision — High Court can 
pass appropriate orders if it comes to its 
notice. (Para 5) 


Cases Referred: Chronological Paras 

(1966) ATR 1966 SC 166 vr 53) os 
(1966) 1 SCR 145, Bhimaii 
Shankar v. Dundappa Vithappa 2 

(1954) AIR Tos4 Bom 100 (V 41)= 


ILR (1953) Bom 969, Dhondi 
v. Dadoo Piraji 2 

ev AIR 1949 All 510 0 (Vv 36) == 

ae LJ 24, Beni Madho 


v. Prag 
iar AK 1946 All 486 (V 33)= l 
ILR (1946) AN 580, Lal Bahadur 
v. Surajpal Singh 4 
R. R. "‘Kolwalkar, for 2 PEER M. S. 
Usgaokar, for Respond ent. 


ORDER: This is a petition. filed to 
revise the judgment and decree dated 
S3lst January, 1970, passed by the Civil 
Judge, Senior Division. Mapuca, in a suit 
filed by the respondent herein against the 
petitioner herein under Section 6 of the 
Specific Rellef Act for recovery of pos- 
session of land called “Anta Vithe Naik’ 
situate at Volpem along with mesne pro- 
fits. The plaintiff had contended that he 
was in possession of the suit land and 
that he was dispossessed from it with- 
out his consent on 10-6-1966. The suit 
was filed before the expiry of six months 
from the date of alleged dispossession 
of the plaintiff. The defendant contend- 
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that he had not the plain- 
tiff. The lower court found that on 
10-86-1966 the plaintiff was dispossessed 
from the suit land and decreed the sult. 


2. The only point on which the 
fearned advocate for the revision peti- 
tioner argued is that the lower court had 
no jurisdiction to entertain the suit as 
the revision petitioner had contended 


land as tenant of Dessai’s pny and 
dispossessed 


civil courts cannot decide the question 
of tenancy. Decisions in Bhimali 
Shankar v. Dundappa Vithappa, AIR 1966 
SC 166; Dhondi Tukaram v. Dadoo Piraji, 
AIR 1954 Bom 100 and Beni Madho Singh 
v. Prag. AIR 1949 All 510 were cited by 
the learned advocate for the re 
petitioner in support of his argument. 

3. The point for determination In 
this case is whether there is any force 
in the contention of the revision peti- 
tioner. 

4. The rulings cited on behalf of 
the revision petitioner relate to cases 
which were not filed under S. 6 of the 


Specific Relief Act. Sec. 6 of the Specific 


Relief Act provides for a summary 
remedy for restoration of possession. The 
question of title or nature of possession 
is not considered in a case filed under 
S. 6 of the Specific Relief Act. In Lal 
Bahadur Singh v. Surajpal Singh, ATR 
1946 All 486, it has been held as follows: 


“The summary cause of action pro- 
vided by Section 9 (now Section 6), 
Specific Relief Act was not the same 
thing as the cause of actlon which is 
Teally a cause of action based on title, 
covered by the relevant sections of the 
U. P. Tenancy Act and that the relief 
claimed in a sult under the Specific Reltef 
Act was not such as might have been 
claimed in any sult or application based 
on a cause of action under the machinery. 
of the U. P. Tenancy Act.” 


In the case on hand no question of title 
erises. The only point to be decided in 
it is whether the respondent herein was 
in possession of the suit land and he was 
dispossessed without his consent and that 
be had filed the suit before the expiry of 
six months from the date of his alleged 
dispossession. To my mind, in a suit 
filed under Section 6 of the Specific 
Relief Act if the defendant contends that 
he is in possession of the land as a ten- 
ant, the civil court will not be barred 
from entertaining the suit because the 
suit is for summary remedy for restora- 
tion of possession and it has nothing to 
do with the title in respect of the pro- 
perty or nature of e The trial 
a had jurisdiction to entertain the 


Prabhakar v. Shankar 
ed that he was In possession of the suit - 


dence is recorded. If till 
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Be The suit befng under Sec- 
tion 6 of the Specific Relief Act in which 
question of title is not decided by the 
Court, the lower Court should not have 
entertained the claim in respect of mesne 
profits. The decree passed by the lower 
Court as far as it is concerned with 
mesne profits is against law. No doubt 
the revision petitioner did not contend 
that the decree in respect of the mesne 
profits is ag law but when it has 
come to the notice of this Court that 
illegality has been committed by the 
lower Court, this’ 


jurisdiction. 


6. For the reasons piven above, 
the revision petition is allowed in part. 
The judgment and decree of the lower 
Court as far as they are concerned with 
delivery of possession of land to the 
plaintiff, are upheld, but they are set 
aside as far as they are concerned with 
awarding mesne profits to the plaintiff, 
Parties will bear their own costs. 


Revision partly allowed. 





AIR 1971 GOA, DAMAN & DIU 25 © 
(V 58 C 13) | 


C. M. RAO, J. C. 
Prabhakar Sinari, Applicant v. 
Shankar Verlekar, Respondent. 
Criminal Reference No. 14 of 1970, 
D/-8-10-1970. | 


Criminal P. C. (1898), S. 197 — Sanc- 
tion — Objection as to — Stage at which 
can be decided. 


The question relating to.Section 197 
can be decided at any stage of the case 
if there is sufficient material to decide 
that point. If the accused after cross- 
examining the complainant or any of his 
witnesses is able to prove that the sec- 
tion is attracted the magistrate can dis- 
pose of the case as per law. He need 
not wait till the entire prosecution evi- 
the stage of 
framing of the charge it is not establish- 
ed that Section 197 is attracted and 
e is framed, then in defence the ac- 

cused will have opportunity to establish 
that that section is attracted. The claim 
of the accused that he may be first 
allowed to adduce evidence O to establish 
that Section 197 is attracted Le., even 
before the complainant adduced his evi- 
dence is not in accordance with law. He 
the material relat- 


necessary by adducing evidence. 
1967 Goa 131. Followed. (Para 5) 
KN/KN/F481/70/MVJ/B 


Court can pass appro-| - 
‘priate orders exercising its revisional 
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Cases Referred: Chronological 

(1967) AIR 1967 Goa 121 (V 54)= 
1967 Cri LJ 304, Prabhakar V. 
Sinari v. Shanker Anant Verlekar 2 


J aama Dias, Govt. Pleader, for Ap- 
plicant; N . S. Verlekar, for Respondent. 


ORDER: This is a reference made by 
the learned Additional Sessions Judge at 
Margao. 


Paras 


2. The facts necessary to be men- 
tioned for the disposal of this matter are 
these: The respondent: herein filed com- 
plaint against the revision petitioner and 
four others for offences under Ss. 342, 


352 and 504 etc., L P. C; in the First . 


Class Magistrate’s court at Margao. The 
learned Magistrate after recording the 
statement of the complainant under Sec- 
tion 200. Criminal P. C. summoned the 
accused to answer the charges. Aggriev- 
ed by the order of the learned Magis- 
trate summoning the- accused to answer 
the charges, the revision petitioner filed 
revision petition in the Sessions Court 
at Panaji contending that he was Deputy 
Superintendent of Police, that the Magis- 
trate overlooked the provisions of Sec- 
tion 197, Criminal P. C. and issued sum- 
‘mons and that the order passed by the 
Magistrate was fit to be set aside. The 
learned Sessions Judge reported to this 
Court that the Magistrate acted against 
law and that it was essential to give 
necessary directions to the Magistrate: 
On receiving the reference from the Ses- 
sions Court my learned predecessor and 
the Additional Judicial Commissioner 
heard the parties and passed the order 
dated 19th November 1966. (AIR 1967 
Goa 121). 


My learned predecessor found that 
there was no material to attract Sec- 
tion 197, Criminal P. C. and that it would 
be open to the petitioner to satisfy the 
Magistrate after evidence is recorded, 


that Section 197(1) was attracted and 
that he could not be prosecuted for 
want of sanction. The learned Addi- 


tional Judicial Commissioner agreed with 
the opinion of the learned Sessions 
Judge. In view of the provisions of 
Section 7(2) of the Goa, Daman and Diu 
Judicial Commissioner’s Court Regula- 
tion 1963, the order passed by my learn- 
ed predecessor prevailed., Aggrieved by 
the order of my learned predecessor the 
revision petitioner went in appeal to the 
Supreme . Court. The Honourable 
Supreme Court dismissed his appeal 
agreeing with the opinion expressed by 
-my learned predecessor. The decision of 
the Supreme Court is that the material 
on record was not sufficient to hold that 
the revision petitioner herein had acted 
in discharge of his official duties and 
that it. would be open to him to establish 
during the course of further proceedings 
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that the requisite sanction under Sec- 
tion 197, Criminal P. C. must be obtain- 
ed. After this Court pronounced its 
judgment and before the matter was 
decided the Supreme Court, the 
Magistrate issued summons to the accus- 
ed in the case to appear in his court to 
answer the charges. 


The revision petitioner then contend- 

ed, by filing petition dated 2-8-1967 be- 
fore the Magistrate, that he was ready 
to establish that the acts alleged to have 
been committed were committed in the 
course of the discharge of his official 
duties and that that matter was fit to be 
decided at first. The petition dated 2-8- 
1967 was filed by the revision petitioner 
through his advocate. Before that peti- 
tion, petition dated 14-3-1967 was filed 
by the revision petitioner in person in 
Magistrate’s court contending that Sec- 
tion 197, Criminal P. C. was attracted 
and that no action could be taken on the 
complaint filed by the complainant till 
the required sanction was obtained. The 
learned Magistrate passed order dated 
9-8-1967 dismissing the  pé#tition dated 
2-8-1967 filed on behalf of the revision 
petitioner. Aggrieved by the order 


‘dated 9-8-1967 passed by the Magistrate 


the revision petitioner filed revision peti- 


. tion in Sessions Court. That petition has 


been decided by the Additional Sessions 
Judge at Margao by his order dated 27-7- 
1970 and he has made this reference by 
that order recommending that the order 
of the First Class Magistrate may be set 
aside and the Magistrate may be. direct- 
ed to take evidence and decide the 
question of the need of sanction under 
Section 197, Criminal P. C. before the 
commencement of the trial. 


3. I have heard the arguments of 
the learned advocates appearing for the 
parties. 


4, The point for determination is 
whether in view of the facts of this case, 
the revision petitioner can be permitted 
to establish that Section 197,-Criminal 
P. C. is attracted even before the com- 
plainant leads his evidence. 


5. The learned Additional Ses- 
sions Judge has written a very lengthy 
order of 28 pages. He discussed almost 
the entire case-law relating to Sec. 197, 
Criminal P. C. It appears that the learn- 
ed Additional Sessions Judge while mak- 
ing reference did not keep in view fully 
the fact that the matter relating to Sec- 
tion 197. Criminal P. C. in this case was 
clarified by the Honourable Supreme 
Court and that the Honourable Supreme 
Court had observed as to how the ques- 
mon relating to Section 197, Criminal 

P. C. can be had decided in this case. 
I have stated above the observations of 
the Supreme Court. The Supreme Court 
has held that from the material which 


oo 


is already on record it cannot be said ` 


the alleged acts in discharge -of his 
cial duties and that it would be open to 
him (the revision petitioner) to establish, 


P. C. must be obtained. 


_ In view. of this decision of the 
Honourable Supreme Court, about the 
question relating to Section 197, Criminal 
P. C.. all that has to be done in this 
case is that in further proceedings (Le. 
the proceedings commencing from Sec- 
tion 252, Criminal P. C. onwards) if it 
comes to light that the revision petitioner 
acted in -discharge of his official duties 
the Magistrate should pass appropriate 
orders. If the Magistrate is of the 
_ opinion that till the complainant adduces 
all his evidence he (Magistrate) cannot 
decide the question relating to Sec. Dr 
Criminal P. C. be is not correct. 
question relating to Section 197, Criminal 
P. C. can be decided at any stage of the 
case if there is sufficient . material to 
decide that point. If the revision peti- 
tioner after cross-examining the com- 
plainant or any of his witnesses is able 
to prove- that Section 197. Criminal P. C. 
is attracted, the Magistrate can dispose 
of the case as per law. He need not 
wait -till the entire prosecution evidence 
is recorded. If- 
of the charge it is not. established that 
Section 197, Criminal P. 
and charge is framed, then in defence 
the revision petitioner will have oppor- 
tunity to establish that that section is 
attracted. The contention of the revi- 
sion petitioner that he may be first 
allowed to adduce evidence to establish 
that Section 197, Criminal P. C. is at- 
tracted is neither in accordance with the 
provisions of Criminal P. C. nor with 
the decision of the Supreme Court.- He 


can bring on record the og gees 


ing to Section 197, Criminal P by 
cross-eaxamining the Aen a and 
his witnesses and if necessary adducing 
evidence in defence. In my opinion. the 
learned Magistrate was right in holding 
that the prayer of the revision peti- 
tioner, tbat he be p to adduce 
evidence and prove that S. 197, Criminal 
P. C. was attracted even before the com- 
plainant adduced his evidence, was 
against Jaw and could not be allowed. I 
am unable to accept the reference made 
by the learned Additional’ Sessions 
Judge. With the clarifications vig 
above, the order of the Magistrate is 

oe and the reference is dere 


‘Reference rejected. 
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C. is attracted 
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AIR 1971 GOA, DAMAN & DIU 27 
(V 58 C 14) 
C. M. AD, J: C. 
‘ Tajdin Javerbhai Mavany. Petitioner 
The Union Territory 'of Goa, Daman 
and Diu and another, Respondents. 
et Petn. No. 7 of. 1969, D/- 25-9- 


(A) Cinematograph Act (1952), S. 12 
(3) — Appeal ag order of District 
Magistrate sa oriee to issue Ecence to 
ron cinema — Order which Appellate 
Authority ` passes is quasi-judicial — 


ly directing 
to inform petitioner 
that it was not e iile ‘to grant licence, 
ig no order. AIR 1970 sc 1302, Rel. on. 


(Para h 

(B) Cinmeratee ack Act (1952), S. 12 
(3) — Appeal against order of District 
Magistrate to issue licence to 


refusing 
run cinema — Procedure - relating to ap- 
ponl not mentioned in Act and/or Rules 
amed thereundèr — Principles of natu- 
ral justice ma be kept in view and op- 


portunity to appellant to have his say 

before , disposing of appeal must be 
given- AR 1970 SC 150, Rel, on. 

. (Para 7) 

Cases Referred: Chronological Paras 
(1970). AIR 1970 SC 150 (V 37)= 
(1970) 1 SCR 457, A. K. Kraipak . 

v. Union of India 7 
(1970) ATR 1970 SC 1302 (V us 

agara Prasad v. State of U. 6 


F. Reis, for Petitioner; i “Dias. 
eae “Pleader, for Respond ents 
ORDER: This isa petition filed 
under the. Constitution of. India for 
quashing the order dated 27-9-1967 of 
the Government of Goa, Daman and Diu, 
communicated to the petitioner through 
the District Magistrate, Panfim, Goa, 
(hereinafter called- the impugned ome) 
and for directing the ent of 
Daman and Diu to grant to the petitioner 
licence to run permanently cinema in 
‘Cine- Niagara’ situate at Curchorem. 


2. The facts necessary to be men- 
tioned ‘for the disposal of this petition 
are these:— 


cinema ‘Cine Niagara’ 
situate at Curchorem. He applied to the 
District Magistrate; Panjim, to issue 


licence to him ‘to run permanently the 
cinema in that cinema house. The ap- 

plication was filed on 16-9-1965. By 
order dated 19-7-1986 the District Magis- 
elie cis hice tare The peti- 
tioner then filed aoe o the Govern- 


h 
order of the District 
KN/KN/F247/70/HGP/B 


~ 
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Magistrate dated 19-7-1968. The Gov- 
ernment of Goa, Daman and Diu, with- 
out passing any speaking order, direct- 
ed the District Magistrate, Panjim, Goa, 
to inform the petitioner that it was not 
possible to grant the licence prayed or 
by (District 


dated 27-9-1967. 


3. The petitioner contends that 
the Government should have passed a 


the procedure followed in disposing of 
the appeal is unjust and illegal, that he 
(the petitioner) has been ‘put to loss by 
the Government violating the principles 
of natural justice and that the writ peti- 
tion a fit to be allowed. 


Counter has been filed on 
behal? of the respondents opposing the 
petition. In the counter it has not been 
stated that a speaking order was passed 
by the Government but {ft has been 
stated in it that the principles of natu- 

ral justice had not been violated and 
that the impugned order is clear and 
intelligible. 


5. The first point for determina- 
tion is whether on the basis of the 
grounds stated: by the petitioner the 
impugned order is fit to be set aside 
and direction is fit to be given to the 
Government to lg of the petitioner's 
aie as per law ; 


The fact that the. final order 
E the appellate authority passes in 
appeal is a quasi-judicial order is not 
denied. When it is a quasi-judicial order 
it must be a speaking order. Reasons 
must be given by the appellate authority 
ifor allowing or dismissing the appeal. 
(vide Mahabir Prasad v. State of U. P., 
AIR 1970 SC 1302). In this case the ap- 
pellate authority did not pass any speak- 
ing order. It appears that he, without 
passing any written order, simply direct- 
ed the District Magistrate to inform the 
petitioner that it was not possible to 
grant the licence as various defects 
were found under Cinematograph Rules. 
For these reasons the impugned order is 
fit to be set aside and direction is fit 
to be given to the Government to dis- 
a of the petitioner's appeal as per 

wW. 


7. The next point to be consider- 
ed in this matter is whether the appel- 
late authority should be directed to give 
opportunity to the petitioner to repre- 
sent his case in person or through ad- 
vocate etc. In Cinematograph Act or 
in the rules framed iwmder that Act the 
procedure to be followed by the appel- 
_ late authority in disposing of appeal is 
not mentioned, and as such the appellate 
authority will have to keep in view the 
principles of natural justice in deciding 


vy. Caetano 


that direction be given to the 


A. I. R. 
the appeal {vide A. K. Krafpak v.) 
Union of India, AIR 1970 SC 150). Giving 
opportunity to the appellant to have his 
say before disposing of the appeal is a 
principle of natural justice. In this case 
it does not appear that the appellate 
authority gave opportunity to the peti- 
tioner to have say. The petitioner . 
contends that he had rectified the defects 
pointed out by the District Magistrate 
and that in the writ petition filled by 
him previously observation was made by 
the Additi Judicial Commissioner to 
the effect that the Government should 
consider the pecullar circumstances of 
the case while deciding the. petition filed 
for the grant of Licence to run the 
cinema. Keeping in view the special 
circumstances of this case appeal should 
not have been decided without giving 
opportunity to the petitioner to repre- 
sent his case in person or through ad- 
vocate etc. 


8. The prayer of the petitioner 
Govern- 
ment to grant licence cannot be allowed . 
because till his appeal is allowed licence 
cannot be granted. 


9, For the reasons given above 
the writ petition is allowed in part. The 
impugned order-is set aside and the 
Government of Goa, Daman and Diu is 
directed to dispose of the appeal filed 
by the petitioner as per law after piving 
opportunity to him to have his say in 
the matter. Parties will bear their own 


Petition allowed in part. 
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Constancie Rodrigues, Appellant v, 
Caetano Gabriel Rodrigues, Respondent. 


First Appeal No. 14 of 1970, D/- 
21-9-1970. 


' Limitation Act (1963), Section 5 — 
Delay — Condonation of — Appeal filed 
in wrong Court — Time spent for pro- 
ceedings in wrong Court excusable only 
if mistake is bona fide—Lawyer either 
neglecting relevant provisions or unaware 
of same filing ap ore wrong forum 
— Appeal presented in proper Court be- 
yond time — Counsel’s affidavit that he 
acted diligently not filed — Delay not 
condoned. ATR 1960 Puni 512 & AIR 
1954 Raj 25 & AIR 1953 Punj 298, Rel. 
on. (Para 5) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Punj 512 (V 47) = 

62 Pun LR 620, Sarmukh Singh v 

Chanan Singh . ! 


EN/KN/F248/70/BDB/F 


- AIR 1971 GOA, 
(V 5 


1971 


(1954) ATR 1954 Raj 25 (V 41) = 
ILR (1952) 2 Raj 782, 
v. Chandratan 4 
(1953) AIR 1953 Punj 298 (V 40)= 
55 Pun LR 524, Dina Nath v. 
Munshi Ram 
{1927) AIR 1927 All 719 (V 14) = 
TLR 49 All 555, Kishan Lal v 


Smt. L. Lobo Sardesal for Appellant; 
R. R. Kolwalkar, for Respondent. 


ORDER: This is an appeal filed In 
this Court on 24-7-1970 against the judg- 
ment and decree passed by the Civil 
Judge, Senior Division, Panjim, on 26th 
February, 1970. 


2. The first and foremost point 
for determination in this appeal is whe- 
ther the appeal has been filed within the 
limitation fixed by law. After taking 
into consideration the holidays, vacation 
and time spent in obtaining the copies of 
the judgment and the decree appealed 
against the appeal should have been filed 
in this Court on 15th June, 1970. As 
noted above, the appellant filed the ap- 
peal in this Court on 24-7-1970. The 
appeal is barred by limitation but the 
appellant contends that against the judg- 
ment and the decree under app 


found that the appeal should have been 
filed in this Court. that it was repre- 
sented to the District J udge that he had 
no jurisdiction to entertain the appeal, 
‘that the District Judge returned the 
memo of appeal on 23-7-1970 for presen- 
tation to proper Court, that on the next 
day the appeal was fi filed in this Court, 
that the time spent in prosecuting the 
appeal in District Court is fit to be ex- 
cluded and that the appeal should be 
treated as filed within the limitation. The 


Kishan Lal v. Tika reported in ILR 49 
All 555 = (AIR .1927 All 719) was cited 
' on behalf of the appellant in support of 
his contention that es time spent in 
prosecuting the appeal in the District 
Court at Panjim is fit to be excluded in 
computing the period of limitation fixed 
for filing the appeal. 

3. The point for determination is 
whether the time spent in prosecuting 
the appeal in District Court can be ex- 
cluded and whether the appeal can be 
considered to have been filed within the 
limitation fixed by law. 

4, The learned advocate appearing 
for the respondent cited before me the 
following decisions and argued that the 
time spent by the appellant in District 
Court cannot be excluded (1) Sarmukh 
Singh v. Chanan Singh, AIR 1960 Pun] 
512. (2) Kasimkhan v. Chandratan, AIR. 


Constancle v. Caetano (C. M. Rao J. O3) 


[Prs. 1-5] Goa 25 
1954 Raj 25, (3) ar Nets v. Munshi 
Ram, AIR 1953 Punj 29 


5. The principle laid down In the 
ruling cited on behalf of the respondent 
is that if by mistake of the legal adviser 
appeal has been filed In wrong Court, the 
delay can be condoned if it is found that 
the mistake was bona fide. The same is 
the principle laid an in the ruling 
cited by the learned advocate appearing 
for the appellant. In the ruling cited on 
behalf of the appellant the delay was 
condoned because it was held that the 

e was bona fide. In this case it 
does not appear to me that the mistake 
was bona fide. The Goa, Daman and 
Diu Civil Courts Act, 1965 came into 
force in this territory on 15-6-1966. As 
per Section 22 of that Act the appeal 
should have’ been filed in this Court as 
the value of the subject-matter exceeds 
Rs. 10.000/-. Even though the said Act 
came into force in this territory more 
than 4 years ago the appellant filed ap- 
peal in District Court knowing fully well 
that the value of the subject-matter was 
more than Rs. 10,000/-. It cannot be 
said that the learned advocate of the ap- 
pellant who filed the appeal in District 
Court had not looked Into the Goa, 
Daman and Diu Civil Courts Act, or that 
= is not conversant with the law existing 

this territory. No affidavit of the 
ianed advocate appearing for the ap- 
pellant has been filed in this Court to 
show that he bad ua carefully. To 
say that an act was done in good faith 
it must be established that the act was 
done with due care and attention. The 
appellant in his petition to condone the 
delay only wrote that by mistake the 
appeal was filed in this Court. While 
this Court was hearing arguments in this 
case on 19-9-1970 the appellant filed aff- 
davit in this Court stating reasons as to 
why there was delay in filing the ap- 
peal. In it he wrote that because the 
transfer application was pending in Dis- 
trict Court the appeal was filed in Dis- 
trict Court. The reasons given in the ap- 
plication or in the affidavit filed by the 
appellant are not sufficient to convince 
this Court that he acted in good faith. 
As per the dates given, even if the ap- 
pellant thought at first that the appeal 
should have been filed in District Court 
he should have filed it in that Court at 
the most on 30th March, 1970 but he 
filed it in that Court on 4-4-1970. This 
shows that the appellant was not acting 
diligently. The materlal which is before 
me leads me to the only conclusion that 
the appellant and his advocate did not 


“act carefully and that for that reason 


there was delay in filing the appeal 
When carelessness is proved It cannot be 
said that there is sufficient cause to con- 
done the delay. The delay cannot be 
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condoned. The appeal is barred by limi- 
tation and it is therefore dismissed. Par- 
ties to oe, their own costs. 

Appeal dismissed. 





AIR 1971 GOA, DAMAN & DIU 30 
(V 58 C 16) 


C. MURAHARI RAO J. C. 


. Fidelis Fernandes and others, Peti- 
tioners v. Patricio Rodrigues and others, 
Respondents. 


Special Civil Appln. (Writ) No. 53 
ef 1970, D/- 28-11-1970 


(A) Tenancy Laws — Goa. Daman 
and Din Agricultural Tenancy Act (7 of 
` 1964). S. 5 — Requirement under the 
Act as to cultivation of land by. tenant 
during relevant period is ‘not dispensed 
with even where the tenant is ptevented 
from cultivating the land by the land- 
lord himself — (X-Ref — Section 4). 

(Para 5) 


(B) Tenancy Laws — Goa, Daman 
and Diu Agricultural Tenancy Act (7 of 
1964). S..52 — When an order is passed 
under the Act in the absence of parties 
without notice to them, the period of 
limitation for appeal or revision starts 
from the date of communication of that 


order — (X-Ref — Limitation Act 
(1963), Art. 116) (Para 6) 
Cases Referred: Chronological Paras 


(1953) AIR 1953 Assam 30 (V 40) = 
. ILR (1952) 4 Assam 363, Union 
of India, Rly. Administration v. 
Assam Valley Supply Syndicate 6 


S. K. Kakodkar, for Petitioners. 


ORDER :— This is a petition filed 
under Articles 226 and 227 of the Con- 
stitution of India praying to quash the 
order dated 11-6-70 passed by the Ad- 
ministrative Tribunal, Goa, Daman and 
Diu in Revision Application No. 133/70 0 
on their file. 


2. In December, 1966 the peti- 
tioners herein had filed applications 
before: the Mamlatdar, Quepem, under 
the provisions of Goa, Daman and Diu 
Agricultural Tenancy Act, 1964 (herein- 
after called ‘the Act) for declaration 
that they were- tenants of the plots 
mentioned in a petitions and for 
restraining the first respondent herein 
from disturbing their possession over 
those plots. The plots are in the paddy 
‘field known as ‘Patwate’ situate at S. 
' Jose de Areal. The first respondent 
herein opposed the petitions on the- 
main grounds that the plots belong to 
him in waingan season, that-till 1960 the 
petitioners were cultivating the plots in 


AO/BO/A243/71/MVI/P 


mentioned 


A. L R. 


waingan season under agreements with 
him, that from 1961 they did not culti- 
vate the plots in that season and that 
they had forfeited their tenancy rights. 
The Mamlatdar after enquiry allowed 
the petitions. The first respondent 
herein preferred appeal to the Deputy 
Collector against the order of 
Mamlatdar. The Deputy Collector dis- 
missed that appeal. Agegrieved by the 
judgment of the Deputy Collector the 
first respondent herein filed revision 
petition before the Administrative Tri- 
bunal. The Tribunal allowed that revi- 
sion petition by the impugned order and 
set aside the judgments of the Mamlat- 
dar and the Deputy Collector. 


3- The petitioners contend that 
the order of the A tive Tribunal 
is against law, that the Tribunal did not 
consider the point that the revision ap- 
plication filed before them was barred by 
limitation and that the order of the 
Tribunal is fit to be set aside. 


4. The point for determination is 
whether there is any force in the conten- 
tion of the petitioners and whether this 
petition can be admitted. 


5. The. Tribunal allowed the revi- 
sion petition mainly on the ground that 
the plots in dispute were not cultivated 
by the petitioners in. waingan season 
during the periods mentioned in Sec- 
tions 4 and 5 of the Act. The case of 
the petitioners was that they were 
cultivating the plots in dispute till the 
liberation of Goa which took place on 
18-12-61 and that thereafter they could - 
not cultivate them in waingan season as 
the first respondent herein had stopped 
supply of water to the plots from a tank 
which belonged to him. The Tribunal 
found that even if the petitioners were 
cultivating the plots before 18-12-61 and 
even if the reason for their not cultivat- 
ing them after 1812-61 was the stop- 
page of water supply by the lst respon- 
dent herein they could not be consider- 
ed tenants under the Act. According to 
the provisions of sections 4 and 5 of the 
Act a person lawfully cultivating the 
land of another person during the 
periods mentioned in those sections can 
be deemed to be a tenant. Tenant as 
per Section 2 (23) of the Act means a 
person who on or after the date of com- 
mencement of the Act holds land on 
lease and cultivates it personally and 
includes a person who is deemed to be 
a tenant under the Act. The Act came 
into force from 82-1965. To hold that 
a person is tenant under the Act it must 
be established that he cultivated the land 
after 8-2-65. To say that a person is 
a deemed tenant as per Sections 4 and 5 
of the Act it must be proved that he 
cultivated the land during the periods 
in: those sections. Person 
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who does not cultivate the land during © 
‘the periods mentioned in ‘sections 4, 5 
and 2 (23) of the Act cannot be said to 
be a tenant under the Act. For this rea- 
son only the Tribunal held that the peti- 
tioners were not tenants under the Act. 


The argument advanced on behalf 
of the petitioners is that they were pre- 
vented from cultivating the plots 
during the relevant periods by the first 
respondent herein. by stopping supply 
of water from his tank, that the first 
respondent - herein cannot be allowed to 
take advantage of ‘the wrong done by 
him, that the Tribunal did not consider 
these points and.that for that reason the 
order of the ‘Tribunal is against law. 
This argument is against the policy of 

the Act. The words of sections 4, 5 and 
` 2 (23) of the Act are quite clear. The 
policy of the Act is to regulate terms of 
tenancy with respect to agricultural 
lands and matters connected therewith. 
While deciding a petition filed for 
declaration that the petitioner is a 
tenant the Court has to see whether the 
applicant is a tenant under the Act. The 
Act says, that a person who cultivates 
the land during the relevant period is a 
tenant. The Act does not say that if a 
person was cultivating the land before 
the relevant period and he was prevent- 
ed from cultivating it during the rele- 
vant period by the land owner he can 
also be considered a tenant. The order 
passed by the Tribunal is quite in accord- 
ance with the provisions of the Act. 


8. It does not appear that the 
point about limitation was argued before 
the Tribunal. The Deputy Collector 
decided the appeal on 14-9-69 in- the 
absence of the parties without giving 
notice to them of that date and directed 
to inform the. Mamlatdar and- the 
parties about -the decision given by him. 
The first respondent herein in the revi- 
sion petition filed by him before the 
Tribunal stated that order of the 
Deputy Collector was communicated -to 
him on 5-11-69, that on 6-11-69 he ap- 
plied for the copy of that order, that 

copy was ready on 12-11-69 and 
that the revision application was filed 
in time. In the counter filed by the 
petitioners herein in the Tribunal they 
stated that the revision application was 
barred by limitation as it was filed 
beyond the. limitation of 60 days fixed 
by law. It has not been state by the 
petitioners herein in their counter that 
the contention of the 
herein in the revision petition that he 
came to . know on 5-11-69 about. the 
order passed .by the Deputy Collector 
was wrong. - 


When the order TE by the Dii 
Collector was communicated to the first 


A. F. Martina v. State >. 


first - respondent - 


ẸPrs. 5-7] Goa 31 


respondent herein on 5-11-69 and the 
order was pronounced . ‘in the absence 
of the. parties without `notice to them, 
5-11-69 would be the date. of the order 
passed by the Deputy Collector. From 
that date as per the’ details mentioned in 
the revision petition, the revision peti- 
tion was within limitation. The revi- 
sion petition is dated 12-1-1970. It is not 
stated on behalf of the- petitioners that 


the point about limitation was argued 


before the Tribunal, - but the learned 
advocate appearing for - the petitioners 


relying on the decision of Assam High 
-Court in Union of India, Railway Ad- 


ministration v. Assam Valley Supply 
Syndicate. AIR 1953 Assam 30 argues 
that even if the point about the limita- 
tion was not argued before the Tribunal, 
the Tribunal should have considered 
that point as it was’ raised in the coun- 
ter. In that case an issue about limita- 
tion was framed. Even if it is presum- 
ed that the Tribunal of its own accord 
should have considered the question 
about limitation. I do not- think that by 
their not considering it any injustice has 
been done in this case as the petitioners 
herein had not stated that the order of 
the Deputy Collector was communicated 
to the first respondent herein before 
5-11-69. There is no force in the argu- 
ments advanced on behalf of the pefi- 
tioners. 


Ta The petition is rejected. 
Petition dismissed. 





AR 1971 GOA, DAMAN & DIU 31 
(V 58 C 17) 


C. MURAHARI RAO, J. C. 


Antonio Ferreira Martina, ‘and 


‘another, Eolas v. Union Territory 


of Goa, Daman & Diu and others, Res- 
pondents. 


Civil . Reference No. 3 of 1970, D/- 
6-1-1971. - 


-Civil P. C. (1903), 0O. 46, R. 1— No 
reference can be made in a suit or 
appeal unless the decree that might be 
passed therein is non-appealable or 
unless the reference falls under ee 
to Section 113, C. P. C. (X-Ref, S. 113). 
AIR 1941 Bom 365 & AIR 1954 Raj 233, 
Rel. on. _. (Paras 5, 6) 


Cases Referred: Chronological Paras 


(1954) AIR 1954 Raj 233 (V 41)= 
Ee (1954) 4 Raj 450, Shersingh 
. Ghansiram 


$ 
aai AIR 194Ł Bom 365 (V 28) 
43 Bom LR 733. Chhotubhai 
Bhimbhai v. Bai Kashi . 5 
BO/BO/A566/71/HGP/c 


82 Goa [Pr. 1] 


B. S. Ramanim, (for No. 1) and U. 
S. Kolwalkar (for No. 2), for Petitioners; 
J. Dias, Govt. Pleader, for Respondents. 


ORDER :— This is a reference made 
by the Civil Judge, Senior Division at 
Panaji under O. 46, R. 1, Civil P. C. 


2. The District Judge at Panaji 
fransferred under Section 24, C. P. C. to 
the Civil Judge, Senior on, at 
Panaji for disposal two suits fled against 
the Government. The Civil Judge, 
Senfor Division, is of the opinion that as 
per the provisions of Section 26 of the 
Goa, Daman and Diu Civil Courts Act 
1965 he is not competent to entertain 
the suits as that section provides that 
no court other than the District Court 
shall receive or register any suit in 
which the Central Government or the 
Administrator of Goa, Daman and Diu 
or any officer of the Government in his 
official capacity is a party. Having felt 
like that he has made this reference to 
set aside the transfer orders made by 
the District Judge. 


. 3. Today I have heard the argu- 
ments of the learned Government Plea- 
der appearing for the Government and 
the learned advocates appearing for the 

plaintiffs in the suits. Remarks of the 
District Judge were also called for about 
the reference made by the Civil Judge 
and he has sent them to this Court. 
They are before me now. 

4. The first and foremost point 
for determination is whether the 
ence has been validly made. 

5. Order 46, Rule 1, Civil P. C. Is 
as follows:— 

“Where, before or on the hearing of 
a suit or an appeal in which the decree 
is not subject to appeal. or where, in 
the execution of any such decree, any 
question of law or usage having the 
force of law arises, on which the Court 

the suit or appeal, or executing 

the decree, entertains reasonable doubt, 
the Court may, either of its own motion 
or on the application of any of the 
parties, draw up a statement of the 
facts of the case and the point on which 
doubt is entertained, and refer such 
statement with its own opinion on the 
point for the decision of the High 
Court.” 


As per that rule no reference can be 
made in a suit or appeal unless the 
decree that might be passed therein is 
one against which no appeal lies. It is 
admitted by the learned advocates ap- 
pearing for the parties that appeals can 
be preferred against the decrees that 
ht be passed in the suits which have 
been transferred to the. learned Civil 
Judge -by the District Judge. When the 
decrees that may be passed are ap 
able, the learned Civil Judge was not 


Saje ‘Keshav v. Naraina Ananta (C. M. Rao’ J. C.) 


ALR 
competent to make this reference under ` 


v. eae AIR 1954 Raj 233. 
The reference is not under 
Sans 113, C. P. C. and it is admitted 
by the advocates appearing for the 
parties that the reference does not relate 
to the matters mentioned in the proviso 
to Section 113, C. P, C. 
7. The reference made is ae. in: 
aera with law and so it is reject- 


Reference rejected. 





AIR 1971 GOA, DAMAN & DIU 32 
. (V 58 C 18) l 


C. MURAHARI RAO J. C. 

Saje Keshav Vernekar, Appellant v. 
Naraina Ananta Vernekar and another, 
Respondents. 

Second Appeal No. 19 of 1970, Dl- 
16-1-1971. 


(A) Civil P. C. (1908). Ss. 100-101 — 
Where the appreciation of evidence by 
lower courts is not perverse and pro- 
visions of law are not overlooked, it 
will not be set aside in second app 


(Para 2) 


(B) Specific Relief Act (1963). Sec- 
tion 34 — A suit for mere declaration 
that defendant’s adoption is null and 
void is not maintainable without con~ 
sequential relief of possession when 
plaintiff claiming. as heir of defendant’s 
adoptive parents is not in possession of 


their property. (Para 2) 
S. V. Joshi, for Appellant. . 
JUDGMENT :— This is a second 


appeal filed by the plaintiff in. civil suit 
No. 27 of 1968 on the file of the Civil 
Judge, Senlor Division, Bicholim. The 
suit was against the respondents herein | 
for declaration that the adoption of the 
first respondent herein was null and 
void etc. That suit was dismissed by 
the .trial Court. The appellant preferred 


d the 

his Judgment dated 2-9-1970. It was 
contended before the District Judge by 
the appellant that it was not established 

that after performing religious ‘cere- 
monies the first respondent was taken in 
adoption. The learned District Judge 
did not agree with that contention. The 
appellant contended that the lower 
courts did not consider the provisions of 
Articles 10 and 11 of the Codigo de Usos 
e Customes dos Hindus de Goa approved 
by Decree dated 16-12-1880. and that 


BO/BO/A/567/71/VSS/C 


t , 
18 


. of the - learned advocate 


‘male 


een ay ™ » 


ore 


they did nót’ ‘appreciate the evidence 
properly. ae 


2. fe have heard the arguments 
appearing for 
the appellant. The point for determina- 
tion is whether this appeal can be ad- 
mitted. “Articles 10 and 11 of the 


decree dated 16-12-1880 are to the effect - 


that ‘a Hindu can take in adoption a 
after performing the religious 
i adeeb required by his religion -and. 

at ‘the ‘Brahmins can take in adoption 
only a boy whose thread ceremony has 
mot been performed till the date of the 
adoption. In this case both the courts 
have come to the conclusion that reli- 
gious ceremonies were performed and 
that thread ceremony of the first. res- 
pondent was performed after he 
taken in adoption. Appreciation of `evi- 
dence by the lower courts does not 
appear to be perverse. It is said that 
the first respondent was taken in adop- 


tion in 1939 and that the adoption .deed 


was executed in 1947. The adoption 
deed is said to have been registered in 
1952. The adoption deed has been filed 
‘into Court. When the suit was filed 
about 30 years after the first respondent 
was taken in adoption, the first respon- 
ident could not adduce more direct evi- 
idence to prove the adoption than what 
‘he did. Neither the lower courts failed 
‘to appreciate the evidence properly nor 
it is correct to say that they overlook- 


'ed the provisions of Articles 10 and 11 







oted above. This appeal does not come 
within any of the grounds mentioned in 
Section 100 (1) C. P. C. The appellant 
Jeontends that he is the heir of the 
persons who had adopted the first res- 
jpondent herein. If it is`so, under Sec- 
‘tion 34 of the Specific Relief Act he 
should have filed suit also for recovery 
of possession of the. property which is 
in possession of the first-respondent in 
his capacity as adopted son. Suit for 


‘Section 101, C.P.C. lays down that no 
second appeal shall lie except. on the 
grounds mentioned in Sec. 100, C. P. 
C. It has already been noted above 
that this appeal does not come within 
'the grounds mentioned in Section 100 
C. P. C. The appeal cannot be’ admitted 
and it is therefore dismissed. N 


~ 
Appeal dismissed. 
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Joao" ‘Calisto, V. Beharilal (Murahari” Rao! J C) `’ [Prs’ isj 


was - 


mere declaration was not_ maintainable. 


=e w- ory 
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AIR Da GOA, DAMAN & DIU 33 
; V 58 C 19) 
C MURAHARI RAO, J. C. 


Joao Carlisto Sagrado Dias e Souza, 
Applicant v. Beharilal Khanna, Res- ` 
pondent. 


Civil Revn.- Arie No. 48 of neil 
D/- 17-12-1970. 


sion against: an interlocutory order is 
not competent where remedy by way of 


an appeal is available against the ulti- 


mate decree in s suit. AIR 1964 SC 497, 


Relied on. | | (Paras 3, 4) 
Cases Referred: Chronological Paras 


(1964) ATR 1964 SC 497 (V 51) = 
1964-4 SCR 409, 5. 5. Khanna v. 
F. J. Dillon 


Ataide Lobo, for Applicant. 


ORDER :— This ‘is a petition filed 
under Section 115 of the Civil Pro- 
cedure. Code to revise the order dated 
6th July, 1970 passed by the Civil J udge 
Senior Division, Panjim, in Spedial suit 
No. 208/69 on his file. The petitioner 
had filed a suit in the lower Court for- 
eviction of the respondent herein from , 


‘a house on the ground of non-payment 


of rent. In that suit he filed a petition 
under Section 32 of the Goa, Daman: - 
and Diu (Lease, Rent and Eviction) Con- . 

trol Act, 1968 on 20-6-70, praying that 
the respondent herein be evicted at once 
from the suit house as he had neither 
paid the rent to the petitioner nor de- 
posited it in the Court. By the ‘order 
under revision the learned Civil Judge 
dismissed the petition filed by the peti- 
tioner on 20-6-70. The petitioner con- 
tends that the order under revision is 
rae law and that i is fit ‘to be set. 
aside = 


2. The point for determination is - 


whether this petition is fit to be ad- 
mitted. ' ' 

3.. Arguments ‘of the learned 
advocate appearing for the petitioner 


have been heard.“ The order passed by 
the lower Court is an interlocutory 
order. The suit is still -pending in the. 
lower ‘Court. The petitioner cdn come 
up in appeal if a. UWecree is passed 
against him. It has been held as follows 
by the Supreme Court in. Major S. 
S. Khanna v. F. J. Dillon. AIR 1964 SC 
497, about cases relating to Section 115, 
C. P. 


© pennant 
= 8 


“That is not to say that the High 
Court is obliged to exercise its jurisdic- 


“A0/A0/A241/71/LGCIC, 


84 Goa [Prs, 1-8] Comunidade of Ponchovadi v. Silvia Ribeiro (C. M. Rao J.C.) -ALR.. 


‘tion when a case is decided by a sub- 
ordinate Court and the conditions in cls. 
(a), (b), or (c) are satisfied. Exercise of 
the jurisdiction is discretionary: the 
High Court is not bound to interfere 
merely because the conditions are satis- 
fied. The interlocutory character of the 
order, the existence of another, remedy 
to an aggrieved party by way of an 
appeal, from the ultimate order or decree 
in the proceeding or by a suit, and the 
general equities of the case being served 
by the order made are all matters to be 
taken into account in considering 
whether the High Court, even in cases 
where. the conditions which attract the 
jurisdiction exist, should exercise its 
jurisdiction.” 


4. In view of these facts there is 
no cogent reason to admit this petition. 
The petition is rejected. 


Petition rejected. 


AIR 1971 GOA, DAMAN & DIU 34 
(V58C 20) | 


C. M. RAO, J. C. 


‘Comunidade of Ponchovadi by its Pro- 
curador, Petitioner v. Silvia Ribeiro e Mi- 
randa and others, Respondents. 


Civil Revn. Appln. No.’ 8 of 1971, D/- 
- 10-2-1971. 


Civil P. C. (1908), S. 15 — No matter 
is presumed to be beyond the jurisdiction 
of a superior Court unless it is expressly 
shown to be so and the superior court can 
return the plaint for presentation to proper 
Court if it thinks fit — (X-Ref.— S. 115). 


Thus where the 
commenced the trial and 
evidence without returnin 
the Court of lower grade holding that ques- 
tion of jurisdiction Tea: upon the deci- 
sion about the proper valuation of the suit 
and as no prejudice is caused to any pany 
thereby, the revision petition against suc 
decision of.the superior court is not main- 


superior court has 
as recorded some 
the plaint to 


tainable. (Para 3) 
S. K. Kakodkar, for Petitioner. 
ORDER :— The first defendant in- 


Civil ‘Suit No. 62/69 on the file of the 
Civil Judge, Senior Division, at Panjim, has 
filed this petition under Section 115 of the 
Civil Procedure Code. The irst respon- 
dent herein had filed the suit against the 
revision petitioner and the second respon- 
dent herein for declaration and permanent 
injunction. In that suit after the issues 
were framed and the suit came up for trial 
for the first time on 16-12-70 the pettion- 


CO/DO/B576/71/RMP/P 


will h 


er herein filed petition in the-lower Cóurt . 


stating that as per the averments in the- 
er as regards the valuation of the re-. 
iefs the lower Court had no jurisdiction. 
to entertain the suit and that the.’ plaint 
was fit to be returned for presentation’ to 
proper Court. The learned Judge of the 
trial Court passed the following order: on. 
that petition on 16-12-70:— . 


“Since an issue has been framed by 
the Court as regards the proper valuation. 
of this suit and the matter of jurisdictio 
raised by the applicant is connected with, 
such valuation the point of jurisdiction will 
be considered at the time the said issue, 
which is preliminary is decided.” 


The petitioner contends that this order of 
the lower Court is against the provisions 
of Section 15 of the C.P.C., that the value- 
of the suit in the eye of law is not more 
than Rs. 1060/-, that even though it is. 
stated in the plaint that the value of the 
suit for the purpose of jurisdiction is 
Rs. 15,000/- it cannot be the value of the . 
suit for the purpose of jurisdiction, that 
the lower Court has no jurisdiction to enter- 
tain the suit and that direction should be- 
given to the lower Court to decide the- 
question of jurisdiction first having regard’ 
to the averments made in the plaint and 
the objections taken in his petition dated’ 
16-12-70. i 


2. The point is whether this peti- 
tion is fit to be admitted. 


3. The contention of the petitioner 
that the lower Court had no jurisdiction to- 
entertain the suit does not appear to be 
correct. The suit is on the file of the- 
Civil Judge, Senior Division, whose pecu- 
niary jurisdiction is unlimited as per Sec- 
tion 20 (2) of the Goa, Daman and Diu 
Civil Courts Act, 1965. The jurisdiction of 
Civil Judge, Senior Division, extends to all 
original suits and proceedings of civil na-- 
ture. Even if the value of the suit for the 
pas of jurisdiction is Rs. 1060/- or 

elow Rs, 10,000/- the Civil Judge Senior: 
Division can try that suit without returning 
the plaint for presentation to proper Court 
(i.e. Civil Judge Junior Division’s Court): 
if he considers it just and proper. In this 
case the suit was filed in the Court of the 
Civil Judge, Senior Division, stating that 
its value for the purposes of jurisdiction. 
was Rs. 15,000/-. The learned Civil Judge, 
Senior Division, even according to the peti- 
tioner has recorded evidence of the plain- 
tiff on all issues. It means he thought fit 
to try the case being of the opinion that 
the question relating to jurisdiction depends 
on the decision about the proper valuation 
of the suit and it has no importance., Even 
if he comes to the conclusion that the 
value of the suit is below Rs. 10,000/- it 
ill have to be said under these circum- 


stances that: he wants to dispose of om 
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merits the suit to avoid inconvenience to 
the parties. By the Civil Judge, Senior 
Division trying the suit the petitioner is in 
no way prejudiced. It would have been 
better if the learned Judge were to have 
decided the question of jurisdiction in the 
beginning only but because. no prejudice is 
causéd to any party by his not doing so 
this petition need not be entertained. 


‘Section 15, C. P. C. merely lays down 

„ rule of procedure. It has nothing to do 
ith the jurisdiction of the. Court. Keep- 

ing in view the provisions of that section 
a Court of higher grade before which a 
suit triable by a Court of lower grade has 
been filed can return the plaint for presen- 
tation to proper Court if it thinks fit. The 
Court of Joker grade has always jurisdic- 
tion to try the cases triable by. the Court 
of lower grade unless specially prohibited 
by law. In 
lower Court has commenced the trial and 
has recorded some evidence and no pre- 
judice is caused to any party by the lower 
Court trying and disposing of the suit on 
merits jt is unnecessary to admit this peti- 
tion and give direction to the lower Court 
as prayed for by the petitioner. The peti- 

is dismissed. 


tion is 
Petition dismissed. 





AFR 1971 GOA, DAMAN & DIU 35 
(V 58 C 21) 


C. M. RAO, J. C. 


Francisco Xavier Antonio Nazare, Ap- 
plicant v. Sylvia Angela Alvares and others, 
Respondents. 

Civil Revn. Appln. No. 20 of 1971, 
D/- 28-7-1971, from order of Civil J., Sr. 
Division, Mapuca, D/- 24-2-1971. 

Civil P. C. (1908), O. 1, R. 10 — Be- 
fore transposing a defendant as ‘a plaintiff 
the Court has to consider that it would not 
be creating a clash between the plaintiffs 
inter se. (Case law discussed). (Para 5) 
Paras 


Cases ` Referred: Chronological 
(1968) AIR 1968 Orissa 280 (V 55) = 
ILR (1968) Cut 927, Bhismadev 
Taria v. Radhakrishnan Agarwalla 3 
(1965) AIR 1965 SC 1812 52) = 
(1965) 3 SCR 283, R. S. Maddan- 
appa v. Chandramma | 
(19381) AIR 1981 PC 162 (V oe 
58 Ind App 228, Bhupendra Nara- 
yan Sinha v. Rajeshwar Prasad 3 


S. K. Kakodkar, for Applicant. 


ORDER :— This is a petition to revise 
the order of the Civil Judge, Senior Divi- 
sion, Mapuca, dated 24-2-1971 in civil 
suit No. 78/70 on his file as far as it re- 


HO/HO/D986/71/LGC 


Francisco vier v. Sylvia Angela (C. M. Rao J. C) 


view of the facts that the ` 


that aft 


[Prs. 1-5] Goa 35 


lates to the rejection of the 
Order 1, Rule 10, C.P.C. file 
tioner herein. 


etition under 
by the peti- 


2. The respondents herein had fil- 
ed suit against the petitioner and five 
others for declaration that the partition 
deed dated 28-5-1968 executed by the 
plaintiffs, petitioner and five others was 
null and void and was not binding on them 
and for some other ancillary reliefs, Be- 
fore filing the written statement the peti- 
tioner herein who was the second defen- . 
dant in the suit, filed petition under O. 1, 
Rule 10, C.P.C. contending that he was 
impleaded as a pro forma defendant, that 
any order passed in the suit would affect 
the rights of each and every party to the 
partition deed in question, that even ac- 
cording to the plaintiffs he was a party to 
the said partition deed and that he, his wife 
and all the persons who were impleaded 
as pro forma defendants were fit to be 
transposed as plaintiffs, That petition was 
opposed by the respondents-plaintiffs. One 
of the grounds stated by them was that it 
was not known whether the petitioner, 
second defendant, was accepting in toto 
the allegations contained in the plaint, The 
learned Civil Judge after hearing the par- 
ties passed the order under revision. He. 
held that as it was not clear whether the 
petitioner herein was ae the plaint 
allegations, the petition could not be grant- 
ed at the stage at which the suit was and 
er the written statement was filed, 
if necessary, the petitioner and the other 
pro forma defendants could be transposed 
as plaintiffs. : 

8. It is argued on behalf of the 
revision petitioner that the order of the 
learned Civil Judge is against law, that at 
any stage of the suit a defendant can be 
transposed as a plaintif and that the peti- 
tion filed by the revision petitioner should 
have been allowed. The learned advocate 
for the revision petitioner 
decisions in ‘Bhupendra Narayan Sinha v. 
Rajeshwar Prasad’, AIR 1981 PC 162; ‘R. 
S. Maddanappa v. Chandramma,’ AIR 1965 
SC 1812; and ‘Bhismadev Taria v. Radha- 
krishnan Agarwalla’, AIR 1968 Orissa 230. 


4, The point for determination is 
whether there is any force in the conten- 
tion of the revision petitioner., 


5. The learned advocate for the ra 
vision petitioner on inguiry by tnis Court 
stated that his client had not stated in the 
trial court that he was accepting the plaint 
allegations. Undoubtedly the court has 
power to transpose a defendant as a plain- 
tiff at any stage of the suit to enable it to 
settle completely all the 
ed in the suit and to avoid multiplicity of 
proceedings, but till it appears that by 
transposing a defendant as a plaintiff it 
would not be creating a clash between the 


estions involv- 


relied on the. | 
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plaintiffs inter se, it should not direct to 
transpose a defendant as a plaintiff. The 
tulings cited on behalf of the revision peti- 
tioner do not in any way help him. In the 
first ruling the pro forma defendants had 
asked that a decree should be passed. in 


favour of the appellant-plaintif. In the 
second ruling the first defendant had ad- 
mitted the title of the plaintiff to half share 


in the properties and had claimed a decree 
also in her favour to the extent of the re- 
maining half share in the properties. In 
the third ruling the transposition was allow- 
ed on the application of the original plain- 
tif and the defendants 6 to 11 were trans- 
posed as plaintiffs. The order passed by 
the learned Civil Judge is in accordance 
with law, just and proper in view of the 
circumstances of the case. It is clear from 
it that if necessity arises the learned Judge 
is going to issue orders to transpose _ the 
petitioner and other pro forma defendants 
as plaintiffs. There is no force in the con- 
tention of.the revision petitioner. The 
petition is dismissed. 

Petition dismissed. 


AIR 1971 GOA, DAMAN & DIU 36 
(V 58 C 22) 


C. M. RAO, J. C. 


Roguvir Naguesh Naik, Applicant v. 
Jacinto Vaz and another, Respondents. 


Civil Revn. Appln. No. 6 of 1971, D/- 
25-8-1971, from order of Civil J., Sr. Divi- 
sion, Panjim, D/- 6-2-1971. 


Civil P. C. (1908), O. 6, R. 17 — Am- 
endment to. determine real questions in dis- 
pute — Facts necessary for obtaining dis— 
solution of partnership and account-taking 
not properly stated or omitted by mistake 
could be added. AIR 1950 Raj 20, Dis- 
tinguished. 

Addition of prayer for an alternative 
. relief or of a new ground in support of re- 
lief claimed would not alter character of 
the suit. Dissolution was claimed on basis 
of a compromise pleaded by amendment. 

(Para 2 


Cases Referred: Chronological Paras 


(1950) ATR 1950 Raj 20 (V 87), 
Gambhirmal v. Gyanchand 1 


M. E. Rau, for Applicant, 


ORDER :— This petition is to revise 
the order dated 8-2-1971 passed by the 
Civil Judge, Senior Division, Panjim. The 
respondents herein had filed suit against 
the revision petitioner and others for dis- 
solution of partnership and taking of ac- 
counts etc. In that suit after the written 
statement was filed and the ponor to ap- 
point a receiver was rejected the plaintiffs 


FO/GO/C899/71/TVN/S 


Roguvir v. Jacinto (C. M. Rao J. C.) 


. tion is incorrect. In 


A.I. R. 


filed an application under Order 6, Rule 17, 
C.P.C. on 5-8-1970 praying to permit them 
to amend the plaint and make additions to 
paragraphs 9 and 16 of the plaint. 


They {the plaintiffs) wanted to add at 
the end of para 9: “The plaintifs say that 
the settlement arrived at as mentioned 
above would not be final if any of the par- 
ties had failed to fulfil the terms of settle- 
ment which the party was supposed to ful- 
fil.” To para ‘16 they wanted to add: 
“that in alternative and if it is held that 
the partnership had been already dissolved 
the defendant No. 1 and defendant No. 4 
be ordered to pay to the remaining part- 
ners of the partnership according to the 
settlement made as mentioned in para 9 of 
the plaint”. It was stated by the plaintiffs 
in their petition dated 5-8-1970 that para- 
graph 9 of the plaint was not “perhaps pro- 
perly worded? and that for that reason it 
was being interpreted that the partnership 
had been dissolved by virtue of the com- 
promise mentioned in that paragraph. That 
petition was opposed by the revision peti- 
tioner stating that the reasons given in it 
were incorrect, unwarranted and unaccept- 
able but by the order under revision the 
lower court allowed that petition. The re- 
vision Pe contends that the amend- 
ment changes the cause of action and that 
for that reason the order under revision is 
fit to be set aside. He relied on the deci- 
sion reported in ‘Gambhirmal v. Gyan- 
chand’, AIR 1950 Raj 20. 


ĝ. The point for determination is 
whether the lower court was right in per- 
mitting the plaintifs to amend the plaint. 
It has already been noted that the petition 
to amend the plaint was filed stating that 
paragraph 9 of the plaint was not properly 
worded and that the plaintiffs wanted to 
add an alternative prayer. After going 
through the plaint it does not appear to me 
that what the plaintiffs stated in their peti- 
view of the relief 
sought for in the plaint the facts which 
the plaintiffs wanted to add to para. 9 of 
the plaint should have been written in the 
plaint. Without writing those facts they 
could not pray for the dissolution of the 
partnership. It appears that inadvertently 
some necessary averments have been omit- 
ted in the plaint. It cannot be said that 
the plaintiffs acted mala fide. When the 
plaintifs want to include in the plaint the 
facts which they could not state properly 
or by mistake failed to mention in it, it 
cannot be said that they want to change 
the cause of action. 


In the case cited on behalf of the re- 
vision petitioner there was an attempt to 
substitute new cause of action. That case 
is not applicable to the case on hand. The 
lower court passed the order under revision 
after considering all the points and after 
coming to the conclusion that the amend- 
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ment was intended actually 
“the exact issue under dispute”. By add- 
ing an alternative relief or by adding a new 
sound in support of the relief claimed the 
character of the suit is not changed. The 
order passed by the lower court is just and 
_ proper. The revision petition is dismissed. 


Petition dismissed. 





AIR 1971 GOA, DAMAN & DIU 87 
(V 58 C 23) 


C. M. RAO, J. C. 


Vassu Krishna Narvekar and others, 
onean v. Joao Baptista Pinto, Respon- 
ent. 


Second Appeal No. 6 of 1971, D/- 
12-7-1971, against judgment of Dist. J., 
Panaji, D/- 29-1-1971. 


Civil P. C. (1908), S. 47 —— Questions 
to be determined by the Court executing 
decree —- When the decree was passed 
after deciding the question of jurisdiction 
and that decision has become final, the par- 
ties cannot contend in execution proceed- 
ings that the decree was passed by an in- 
competent Court and 
(X-Ref.— S. 38). AIR 1952 Raj 62, Rel. on. 

(Para 5) 


Cases Referred: Chronological Paras 


(1952) ATR 1952 Raj 62 (V 39) = 
1951 Raj LW 173, Naharsingh v. 
Pirthisingh 


P. K. Patkar, for Appellants. 


ORDER:— This is a second appeal. 
-It has been filed against the judgment of 
a fee District Judge, Panaji, dated 


2, The facts necessary to be men- 
tioned for the disposal of this appeal are 
these: The first appellant is the tenant of 
the respondent . herein in respect of the 
paddy field called “Kherem” situate at 
Saligao, Nigavaddo. Appellants 2 and 8 
are the wife and son of the first appellant 
respectively. The respondent herein had 
filed civil suit No. 22 of 1967 in the court 
of the Civil Judge, Senior Division, at Ma- 
puca for the eviction of the appellants 
from a house situate on his land alleging 
that the house was a cattle shed and that 
the appellants had no right to stay in it. 
That suit was decreed after trial and no 
appeal was preferred against that decree. 
The respoùdent then filed execution peti- 
tion No. 3 of 1970 in the court of the Civil 
Judge, Senior Division, at Mapuca, for the 
execution o t decree. The appellants 
opposed that petition on the ground that 
the decree could not be executed as it was 


GO/HO/D454/71/JRS 


Vassu Krishna v. Joao Baptista (G. M. Rao J. C.) 
to determine ` 


that. it is a nullity. , 


‘[Prs 15] Goa 87 
passed by a court which, had no jurisdic- 


tion to entertain the suit. The learned 
Civil Judge at Mapuca by his order dated 


: 12th August, 1970, overruled the objection 


found that the de- 


of the appellants havin 
eciding the question 


te was Dees aces k a 
telating to the jurisdiction. e a i 
preferred against that order of the Ciyil 
Judge, Senior Division, Mapuca was dis- 
missed by the learned District Judge at 
Panaji, by the judgment under appeal. 


3. It is argued before me on be- 
half of the appellants that the lower courts 
erred in holding that the decree was passed 


by a competent court, that the house in 
question is a dwelling house and as Pisa 
Section 17 (1) of the Tenancy Act the first 
appellant who is staying in that house with 
his family as tenant of the respondent can- 
not be evicted, that the suit for eviction 
should have been filed in Mamlatdar’s 


court and that the decree passed by the 
Civil Judge, Senior Division, Mapuca, is 
null and void. 


4, The point for determination is 
whether there is any force in the contention 
of the appellants. 


SOB The learned advocate for the 
appellants admits that the decree in Civil 
Suit No. 22 of 1967 was passed after de- 
ciding that there was no force in the con- 
tentions of the appellants that the house in 
question was a residential house and that 
the civil court had no jurisdic- 
ton to entertain that suit. When the 
decree was passed after deciding the ques- 
tion relating to the jurisdiction and that de- 
cision has become final, the appellants can- 
not contend in execution proceedings that 
the decree was passed by an incompetent 
court and that it is null and void. I am 
supported in my view by the decision of 
the Rajasthan High Court.in ‘Naharsingh 
v. Pirthisingh’, AIR 1952 Raj 62. It has 
been held in that decision as follows:— 


“The executing court can go into the 
question of the jurisdiction of the court 
passing the decree if it has not been agitat- 
ed and decided on the original side. But 
in a case where the question of jurisdiction 
has been already agitated and decided not 
only by the trial court but also by the ap- 
pellate court it is not open to the parties 
to re-agitate' the matter in the executing 
court,” : 

The conclusion at which the lower courts 


arrived is correct. There is no force in 
this appeal. The appeal is dismissed. 


Appeal dismissed. 
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AIR 1971 GOA, DAMAN & DIU 38 
(V 58 C 24) 


C. MURAHARI RAO, J. C. 


Rajarama Dattaram Vaglo, Applicant v. 
Firm Parsrama ~-Hoonda and others, 
‘ Respondents. i 


Civil Misc. Appla. No. 20 of 1970, 
D/- 20-11-1970. 


Civil P. C. (1908), O. 41, R. 25 — Re- 
mand —~ Appellate Court can remand the 
case for disposal according to law if the 
lower Court has not given finding on point 
of law. (Para 5) 


S. K. Kakodkar, for Applicant. 


ORDER:— This is a petition filed to 
review the order of this Court D/- 24-9- 
1970 ‘in Writ Petition No. 88 of 19770. 


2. The facts which have given rise 
to this petition are these:— 


In October, 1966 the petitioner filed 
a petition before Head of the Taluka Reve- 
nue Officer; Panaji, to fix rent of a portion 
of the ground floor of his building situate 
at Panaji and leased out to the fi 
pondent herein. The rent was fixed by 
that officer by his order dated 20th Janu- 
ary, 1967. Against that order ap was 
preferred to the Administrative Tribunal of 
this State by the first respondent herein. 
That Tribunal allowed that appeal and re- 
manded the matter to the Head of Taluka 
Revenue Office, Panaji, with the direction 
to dispose of the same afresh as per law 
having regard to the provisions of the Goa, 
Daman and Diu Buildings (Lease, Rent and 
Eviction) Control Act, 1968 (hereinafter 
called ‘the Act’). Aggrieved. by the order 
of the Tribunal the petitioner filed writ 
petition in this Court and it was numbered 
as Writ Petn. No. 38 of 1970. That writ 
petition was dismissed by this Court by 
order D/- 24-9-1970, having come to the 
conclusion that the order of the Tribunal 
was in accordance with law. The peti- 
tioner has now filed this petition stating 
that for the reasons stated in the petition 
the order of this Court dated 249-70 is 
fit to be set aside and rule nisi is fit to be 
issued to the respondents in the writ peti- 
tion. f 


3. The reasons stated in the pre- 
sent petition are these: > 

(i) It is patent from the order of the 
Tribunal that it held that the provisions of 
Section 12 of the Act were applicable to 
the case and it remanded the matter to the 
Head of the Taluka Revenue Office, Panaji 
to dispose it of as per that section; 

(ii) The Tribunal before remanding the 
matter should have heard arguments on the 


AO/FO/A239/71/LGC 


A.I. R. 


point whether section 12 of the Act was 
applicable to the case; 


(iii) The point whether Section 12 of 
the Act was applicable should have been 
decided by the Tribunal itself and it should 
not have remanded the matter for the dis- 
posal of that point; and 


(iv) The point whether Section 12 af 
the Act is applicable to the case is a legal 
point and for the determination of that 
po the matter should not have been re- 
manded. . 


A, The: point ‘for determination is 
whether there is any force in the conten- 
tions of the petitioner. f 


5. I have gone through the order 
of the Tribunal. The Tribunal nowhere 
stated that the provisions of Section 12 of 
the Act applied to the dispute between the 
first respondent herein and the petitioner 
in regard to the fixation of the rent of the 
building in question. The direction given 
by the Tribunal to the Head of the Taluka 
Revenue Office, Panaji, is to dispose of the 
mattér afresh as per law having regard to 
the provisions of the Act. 
into force during the pendency of the ap- 
peal in the Tribunal. The matter was dis- 
posed of by the Head of the Taluka Reve- 
nue Office, Panaji, under the Portuguese 
law which has been repealed by the Act: 
As per the Act’s Section 59 (2)’s first pro- 
viso while deciding the cases filed under 
the repealed law for the fixation of fair 
rent the Court or other authority has to 
have regard to the provisions of the Act. 
In what circumstances and to which extent . 
the provisions of the Act will be applicable 
to the pending cases filed under the old 
law has been decided by the Supreme Court 
in the decisions noted by this Court in its 
one "i 24-9-1970 in Writ Petn. No. 88 
o ; 


The direction given by the Tribunal 
to the Head of the Taluka Revenue Office 
is not to apply Section 12 of the Act to the 
case. Their direction is to decide the case 
as per law having regard to the provisions 
of the Act. That direction cannot ‘be said 
to be against law. It is for the Head‘ of 
the Taluka Revenue Office to decide how 
far the provisions of Section 12 of the Act 
are applicable to the case and whether they 
are applicable or not keeping in view the 
circumstances of the case. do not find 
force in the first point argued on behalf of 
the petitioner. The matter was disposed 
of by the Tribunal after hearing the par- 
ties. When the Tribunal has not held that 
the provisions of Section 12 of the Act are 
applicable to the case, the question of their 
hearing arguments on that point does not 
arise at all. The matter was disposed of 
by the Head of the Taluka Revenue Office 
before the Act came into force and for that 
reason while deciding the case he could 


The Act came © 


1971 


uot have regard to the provisions of the 
yAct. The Tribunal remanded the matter 
Shaving come to the conclusion that there 
was no sufficient data before them to de- 
cide the case as per law. There is no 
law to say that the Tribunal itself should 
have decided whether the provisions of the 
Act were applicable to the case. When 
there was no finding of the Head of the 
Taluka Revenue Office on the point about 
the applicability of the provisions of -the 
Act to the case, the Tribunal could remand 
_the matter for disposal according to law. 
Even if on point of law the lower Court 
has not given finding the Appellate Court 
can remand the matter. In points 2 to 4 
also I do not find any force. 


6. The petition is dismissed, 
Petition dismissed. 
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Magan Damodar Rana, Appellant v. 
Thakordas Brijlal, Respondent. 


Second Appeal No. 4 of 1970, 
30-7-1971. 


D/- 


Goa, Daman and Diu (Extension of 
the Code of Civil Procedure and Arbitra- 
tion) Act (1965), S. 4, Provisos (b) and Sa 
Repeal of Portuguese law, effect o 
Where the proceedings were correctly start- 
ed under the Portuguese law and the trial 
Court passed. order under that law the 
party w seas in appeal could not file 
appeal before the forum prescribed under 
Civil P: C. but could do so only before the 
forum prescribed under the Portuguese 
law. However, the Court whose a 
jurisdiction was wrongly invoked could only 
return the memo of appeal as per Order 7, 
R. 10 read with Section 107 of Civil P. C. 
and could not dismiss the appeal. (X-Ref. 
— Civil P. C. (1908), O. 7, R. 10 read with 
Section 107). ` a (Para 3) 


Smt. L. Lobo Sardessai, for Appellant; 
B. Ramanim, for Respondent. 


JUDGMENT :— The defendant in 
Civil Suit No. 47/63 on the file of the Civil 
Judge at Daman has filed this appeal. This 
is a second appeal. It has been wron 
registered as a civil ‘miscellaneous A 
The facts which have given rise to this ap- 
peal are these: The respondent herein who 
was the plaintif in Civi 
the file of the Civil Judge’s Court at Daman 
filed appliċation dated 18-9-1969 under 
Section of the Portuguese Civil Proce- 
dure Code in that court praying to deliver 
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possession of the suit pipes to him from 
the appellant herein (defendant) as per the 
judgment in that suit. That application 
was filed after the appeal preferred against 
the judgment of the trial. Court was dis- | 


` missed by this Court. The application was 
y the 


opposed appellant herein on various 
ounds. One of the grounds was that as 
e Indian Civil Procedure Code came -into' 
force in this territory and as no petition 
for the execution of the decree had been 
iled as per that Code the petition was not 
order dated 5-11-1969 
the Civil Judge at Daman overruled that 
objection and directed to deliver the posses- 
sion of the suit prop to the respondent 
herein. Ained by that order the appel- 
lant herein preferred appeal to the District 
Court. That Court by its judgment dated 
20th March, 1970 deuced the appeal 
holding that it had no jurisdiction to enter- 
tain it. The appellant ee come up in ap- 
peal to this Court. His main contention is 
that the District Court was’ wrong in hold- 
ing that it had no jurisdiction and that it 
should not have dismissed the appeal. 


2. The point is whether. there is 
any force in that contention. 


abe The suit was filed in 1968 under 
Portuguese law. The Indian Civil Proce- 
dure Code came into force in this territory 
from 15-86-1966. The suit was disposed of 
as per the Portuguese law and the appeal 
preferred against the judgment of the trial 
court was also disposed of under that law. 
Through Section 8 of the Goa, Daman and 
Diu (Extension of the Code of Civil Pro- 
cedure and Arbitration) Act, 1965, the 
Indian Civil Procedure Code of 1908 and 
the Arbitration Act of 1940 were brought 
into force in this territory and by Section 4 
of that Act so much of any law in force 
in this territory which corresponded to the 
Indian Civil Procedure Code or any part 
thereof and the Arbitration Act or any part 
thereof was repealed from 15-6-1966, i.e., 
the date from which that Act viz., the Goa, 
Daman and Diu (Extension of the Code ‘of 
Civil Procedure and Arbitration) Act, 
1965, came into force in this territory. Pro- 
visos (b) and (c) to the abovesaid Section 4 
are to the effect that the repeal shall not 
affect any right, privilege, obligation or 
liability acquired, accrued or incurred under 
the repealed law or any investigation, legal 
proceeding or remedy in respect of any 
such right, privilege, obligation or liability 
and >- that- .any ‘suc investigation, 
Hon proceeding or remedy may be institut- 
ed, continued or enforced as if the’ Act had 
not been passed. Under the repealed law 
the respondent herein’ had the right and 
privilege to file petition in the trial court 
to get possession of the suit property with- 
out having a decree prepared and without 
enclosing a copy of the decree. That 
right and privilege has not been taken 
away bringing into force into this terri- 
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tory the Indian Civil Procedure Code, When 
it is so, the respondent herein could file 
petition under the Portuguese law to deli- 
ver possession of the suit: property to him. 
When the proceedings were correctly insti- 
tuted under the Portuguese law and the 
trial Court passed order. under that law, the 
appellant could not prefer appeal under the 
india Civil Procedure Code to the District 
Court and contend that the appeal was main- 
tainable under that Code. The appeal 
should have been preferred under the Port- 
uguese law to a competent court. The 
learned District Judge was right in holding 
that he had no jurisdiction to entertain the 
appeal but he was not right in dismissing 
the appeal after eels that he had no 
jurisdiction to entertain the appeal. In view 
of the conclusion at which he arrived he 
should have returned the memo of ger 
to the appellant as per Order 7, Rule 10 
C, P.-C. read with Section 107 of that Code. 


4, For the reasons given above the 
appeal is allowed in part. The order of the 
District Judge as far as it relates to the dis- 
missal of the appeal is set aside and the 
matter is- remanded to the District Court 
with the direction to dispose of it afresh as 
per law keeping in view the provisions ‘of 
Order 7, Rule 10 and Section 107 of ‘the 
Indian Civil Procedure Code. Parties will 
bear. their own costs, — > | 


Appeal partly allowed. 
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Jairam Ramchandra Sirsat, Applicant 
v. Mapuca Municipal Council, Mapuca and 
others, Respondents. 


Special Civil Application No. 5 of 
1971, D/- 4-8-1971. 


l (A) Municipalities — : Goa, Daman and 
Diu Municipalities Act (7 of: 1968), S. 56 — 
Meeting for consideration of no confidence 
motion against President — It can validly 
be convened by the Director of Municipal 
Administration on a request made to the 
Collector. : (Para 3) 


. (B) Municipalities — Goa, Daman and 
Diu Municipalities Act (7 of 1968), S. 56 
— No confidence motion against President, 
proper procedure — The pe task for special 
meeting for consideration ot no confidence 
motion is to be made to the Collector by 
following procedure under this section and 
not. to the President by following procedure 
under Section 78, . ara 


(C) Municipalities — Goa, Daman and . 


Diu . Municipalities Act 
HO/10/E158/71/SNV. 


(7 of 1968), S. 56 


Jairam v. Mapuca Municipality (C. M.. Rao J. C.) 


_ confidence motion is enough. 


tor of Municipal A 


A. LR. 


—~ Removal of President by no confidence 
motion, procedure —- The section does not 
require t before adopting no confidence 
motion charges should framed -against 
the President and inquiry be made into 
them and the President be given an oppor- 
tunity to defend himself. Adoption of no 


(Para 6} 
S. K. Kakodkar, for Applicant; Joaquim 

Dias (for Nos. 1 and and Government 

Pleader (for No. 4), for Respondents. 


- ORDER:— This petition is to quash 
the resolution dated 1971 passed by the 
Municipal Council, Mapuca. By that re- 
solution the petitioner, who was the Presi- 
dent of the Municipal Council. of Mapuca 
has been removed’ from that post. The 
contention of the petitioner is that without 
following proper procedure he has been re- 
mov om the post and the resolution im 
question is illegal and, fit to be quashed. 


The Respondents 4 and 5 filed counter- 
affidavits opposing the petition. They have 
denied the material petition allegations. 


Arguments ‘of the parties appearing before 
me today have been heard. On behalf of 
the petitioner arguing on the following 
points it is contended that the resolution is 
illegal and invalid: (1) The meeting was _ 
convened on 5-4-1971 by the Director of 
Municipal Administration even though the 
majority of the total number of the Coun- 
cillors had requested. the Collector of Goa 
to convene it to pass no confidence. motion 
against the petitioner; (2) the meeting was 
presided over by the Deputy Collector, res- 
pondent No. 4, and not by the Collector, 
respondent No. 8, who was authorized to 
preside by the Director of Municipal Ad- 
ministration; (8) the procedure laid down 
in. Section 78 of the Goa, Daman and Diu 
Municipalities Act, 1968 (hereinafter called 
“the Act”) was not followed to hold the 


meeting on 5-4-1971; and (4) the Boe esis 


of natural justice have been violated in pass- 
ing the:resolution as no reasonable oppor- 
tunity was. given to the petitioner to defend 
himself. a oF 


2. The point is whether there is 
any force in the contentions of- the peti- 
tioner, 


3. Point No. 1: The resolution ir 
question was passed in the meeting conven- 
ed by the Director of Municipal Adminis- 
tration, under Section. 56 of the Act. That 
Section lays down that not. less than % of 
the total number. of Councillors will request 
the Collector to hold a special meeting to 
sass the no confidence motion against the 
resident of the Council and that within 10 
days of receiving such a request the Direc- 
dministration. will con- 
vene the meeting, The argument advanced 


on behalf of the petitioner is that when the 


request to convene the meeting is made to 
the Collector it is not known how the Direc- ` 
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tor of Municipal Administration convenes 
the ae t in Section 56 of the Act 
the word “Director” has been incorrectly 
used, that it should be read as “Collector” 
and that as the Collector did not convene 
the meeting the meeting cannot be said to 
have been convened by proper authority. I 
find no force in the argument advanced on 
behalf of the petitioner. In Section 71 of 
the Act it is mentioned that.the Colléctor 
of each District’ and the Director. of Muni- 
cipal Administration shall perform such 
duties as are imposed upon them by the 
Act or any rule made thereunder. Why the 
Legislature thought fit to provide in Sec- 


tion 56 of the Act that request to convene’ 


the meeting would be made to the Collec- 
tor and 
tration would convene the meeting has not 
been made clear, but it cannot be said that 
by mistake the word “Director” has been 
used in the Section. A Collector has juris- 
diction ‘only over a District. The Director 
of Municipal Administration has jurisdiction 
over the whole of this Union Territory. It 
is probable that with a view that the requi- 
sition can reach the Collector earlier than 
it can reach the Director of Municipal Ad- 
ministration and the Collector can take im- 
mediate action to bring it to the notice of 
that Director, the Legislature thought fit to 
provide that the requisition would be sent 
to the Collector. The word “Director” used 
in the Act cannot be replaced by the word 
“Collector”. In this case .request was made 
to proper authority and the meeting was 
convened by proper authority. There is no 


force in the first point argued on behalf of 
the petitioner, 


4, Point No, 2: Under Clause 4 of 
Section 56 of the Act the meeting held on 
5-4-1971 could be presided over either by 
the Director of Municipal Administration or 
by any other officer authorized by him. It 
appears that at first the Director of Muni- 
cipal Administration had authorized the 
Collector of Goa to preside over .the meet- 
ing, but later on by order dated 2nd April, 
1971, he authorized the fourth respondent, 
Deputy Collector, to preside over the meet- 
ing. In view of the order dated 2nd April, 
1971, the fourth respondent presided over 
the meeting. The petitioner contends that 
the allegation made on behalf of the fourth 
respondent that copy of order dated 2nd 
April, 1971, was sent to him (petitioner) is 
incorrect. Even if it is so, ‘it cannot be 
said that the person who presided over the 
meeting was not authorized to preside over 
it. It is not stated that in the meeting held 
on 5-4-1971 objection was raised to the 
effect that the fourth respondent was not 
authorized to preside over the meeting. 
There is no material to say that the order 
dated 2nd April, 1971, was not passed on 
2nd April, 1971. The file concerning that 
order was placed before this Court today 
and I am unable to say that the order dated 
2-4-1971 is an ante-dated one. 
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5. Point No. 3: Section 78 of the 
Act lays down the procedure’ ‘for ordi 
and special meetings to be convened by the 
President of the- Municipal Council, Under 
that Section special meeting can be conven- 
ed by the President’ whenever he thinks. fit 
and he is bound to convene -it if not less 
than % of the total number of the council- 
lors request him to convene it Hf on the 
request of not less than %4 of the total num- 
ber of councillors he fails to convene the 
special meeting within 15 days of his receiv- 
ing the requisition from em then the, 
Director of Municipal Administration will 
have the right to convene such a meeting. 
Under Section 56 also a special meeting is 
convened to consider about the no confi- 
dence motion brought against the President 
of the. Munici Council, but that special 
meeting is different from the special meet- 
ing mentioned in Section 78 of the Act. 
The meeting contemplated under Section 56 
of the Act is convened on the request of 
not less than % of the total number of coun- 
cillors made to the Collector. In view of 
the fact that the notice to convene special 
meeting under Section 56 is to be given to 
the Collector it cannot be said that thej - 
meeting convened under that Section is to 
be convened following the same procedure 
which is mentioned in Section 78 of the 
Act. The special meeting in question which 
was held on 5-4-1971 had been convened 
as per the provisions of Section 56 of the 
Act and there was no necessity to follow the 
procedure laid down in S. 78 of the Act. 


6. Point No. 4: According to Sec- 
tion 56 of the Act the President of a Muni- 


. cipal Council ceases to’ be the President if 
. the Council by a resolution 


passed by a 
majority of the total number of the council- 
lors at a special meeting so decides. No 
special reason need be given under the Act 
to remove a President from -his post. If 
the majority of the total number of: council- 
lors say that they do not want the person 
holding the post of President to continue in 
that post then he will have to retire honour- 
ably. The President has the right to remain|’ 
as President till the ajen of the coun- 
cillors vote. for him, -The moment ` they 
vote against him in a special meeting he 
ceases to be the’ President and he cannot 


. contend that because as per the principles 


of natural justice opportunity was not given 
to him to submit his: case to the councillors 
he should be allowed to remain in the chair 
of the President. Charges need not be 
framed and inquiry need not be made to re- 
move a President from his post under Sec- 
tion 56 of the Act. The contention of the 
petitioner is that . reasonable opportunity 
was not given to him to defend himself, that 
beforehand he was not informed for what 
reasons no confidence motion was being 
brought against him and that the charges 
made against him were vague. All that was! 
necessary under law was to inform him and 
the councillors that a special meeting would 
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be convened to consider about the motion of 
no confidence brought against him. It was 
Ildone and in the speci meeting the 
majority of the total number of the council- 
ilors voted against him following fully the 
provisions of Section 56 of the Act. When 
everything had been done following the 
clear provisions of law the question of 
_wiolating.the’ principles of natural justice 
does not arise. To my mind the principle 
of natural and legal justice is that the Presi- 
dent of a Municipal Council as soon as the 
majority of the total number of the council- 
lors vote against him should retire without 
any protest.’ It can be said in view of the 
circumstances of this case that it is the peti- 
tioner who is not following the principles of 
natural justice if any and wants to stick on 
to the post -of President, Muncipality, 
Mapuca.° 


re In not one of the four points 
urged on behalf of the petitioner I find any 
force. This petition will have to be dismiss- 
ed and it is therefore dismissed. The peti- 
tioner will pay costs Rs. 50/- to each of 
Respondents 4 and 5 who contested the 
petition. 
f Petition dismissed. 
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Prabhacar Arjuna Coulekar and others, 
Appellants v. Antonio Sebastiao Francisco 
Fernandes and another, Respondents. 


First Civil Appeal No. 22 of 1970, 
D/- 3-8-1971, against Judgment and decree 
ie see J., Sr. Division at Panaji, D/- 22- 


Transfer of Property Act (1882), S. 52 
— Lis pendens — A transfer or a dealing 
by a party to a suit or proceedings is not 
ipso facto void. It only does not affect the 
rights of any other party to the suit under 
any decree or order that may be made in 
the suit. AIR 1956 SC 593, Followed. -` 
(Para 6) 

Cases Referred: Chronological ‘Paras 
{1956) AIR 1956 SC 598 (V 48) = 

1956 SCR 451, Nagubai Ammal v. 

B. Shama Rao 


Ataide Lobo, for 


Appellants; S. K. 
Sonak, for Respondents, l 


GMENT:— This appeal is against: 


TUD 
the judgment and decree dated 22nd Sep- 
tember 1970 passed by the Civil Judge; 
Senior Division, at Panaji, in special civil 
suit No, 174/68 on his file. The appellants 
were defendants 1 to 5 in the suit. The 
second respondent herein was the 6th defen- 
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Prabhacar v. Antonio (C. M. Rao J. C) 
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dant and she is the sister of the first res- 
pondent herein who was the plaintif. The 
suit was for declaration that the plaintiff is 
the owner and possessor of the suit property 
and is entitled to have it in his possession 
exclusively ånd that the lease. contract and 
the simple mortgage deed mentioned in the’ 
plaint were void and not binding on him 
ae , for recovery of Rs. 7,250/- 
amages from the appellants and for the 
issue of perpetual injunction restraining. the 
appellants from interfering with his posses- 
sion over the suit property. 


The plaint allegations ‘were that the 
parents of the plaintiff were the owners and 
possessors of the property called “Azmoti- 
cho Xendo” situate at Navetim (suit pro- 
perty), that they died about 85 years ago 
and since then he is its owner and posses- 
sor, that there are about 170 coconut trees, 
3 mango trees and one jack-fruit tree in that 
property, that the second respondent here- 
in feth defendant) without any right was in- 
terfering in his rights over the suit property, 
so he filed suit No. 39/66 against her in 
the Civil Judges Court at Panaji for decla- 
ration that he was the owner and possessor 
of the suit property, that that suit ended in 
a compromise and -a consent decree was 
passed on 4-7-1968, that that decree was 
registered under No. 527 in the Sub-Regis- 
trar’s Office at Panaji, that the appellants 
are members of a joint family and are resid- 
ing in a house situate in the suit property as 


mun that they have no right to en- 
joy the suit property, that on 28-6-1966, 
the first appellant plucked coconuts from 


the trees standing in the suit property so he 
(plaintiff) filed complaint No. 1361/88 in 
Panaji Magistrate’s Court, that even after 
his (plaintiffs) filing the complaint the’ first 
appellant with the assistance of the appel- 
lants 2 to 5 was plucking coconuts and 
misappropriating them, that due to it he in- 
curred a loss of Rs. 7,250/- that during the 
trial of the complaint No. 1361/68 filed by 
him it was represented on behalf of the 
first appellant on 26-10-1968 that the suit 
property was given on lease by the second 
respondent to the first even that he 
(plaintiff) does not know whether in fact the 
suit property was given on lease to the first 
appellant, that if there was a lease contract 
it is sham, void and without consideration, 
that during the trae of the civil suit 
No. 39/66 filed by him the first appellant 
using .undue influence got mortgaged in his 
favour the suit property by the second res- 
pondent herein and got executed by her the 
simple mortgage deed dated 30-3-1968, that 
the said mortgage deed is without consi- 
deration and illegal as per Section 52 of the 
Indian Transfer of Property Act and that he 
ee Pa to have the reliefs prayed for 
y s 


The appellants i.e. 
5 filed written statement oppos- 
Their pleas were that the 


2, 
dants 1 to 
ing the suit. 


the defen- - 
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‘plaintiff was not the owner and Dea of 
the suit property, -that the 6th defendant 
ie. the second respondent herein, was its 
rowner and possessor as it was allotted to her 
in 1943 in the “inventario” proceedings ins- 
tituted after the death of her father, that 
“.after the death of her husband when “in- 
ventario” proceedings were instituted it was 
allotted to her in 1946, that the decree in 
suit No. 89/66 is a collusive one, that since 
January 1966 they (appellants) were pluck- 
‘ing the coconuts as they ha en the suit 
property on lease from the second respon- 
dent herein agreeing to pay her rent at 
Rs. 200/- per year, that the yield from the 
coconut trees is not more than 1,000 co- 
cenuts per year, that the mortgage deed is 
valid and with consideration, that on 18th 
May 1968, the second respondent herein 
obtaining Rs. 1,000/- from the first appel- 
lant had permitted him to enjoy the suit 
property, that Section 52 of the Transfer of 
Property Act is not applicable to the facts of 
F case and that the suit was not maintain- 
able. 


3. The learned Civil Judge after 
trial decreed the suit and granted all the re- 
liefs sought for by the first respondent ex- 
cepting that he reduced the claim in respect 
‘of the damages to Rs. $,500/-. He found 
that the appellants had failed to establish 
that there was a‘ lease contract between 
them and the second respondent herein and 
that the second res 
1,000/- had allowed them to enjoy the suit 
property from 18-5-1968. 


4, The appellants contend that the 
trial Court was not right in holding that 
the mortgage deed was invalid and that the 
plaintiff was entitled to get Rs. 8,500/- 
damages from them. They do not contend 
that the lower court was wrong in holding 
that the ownership of the plaintiff was prov- 
ed and that the 
tract dated 18-5-1968 alleged by them (the 
appellants) were not proved. ey, how- 
ever, contend that the plaintiff should be 
considered to be the owner and possessor of 
the suit property only from 4-7-1968 i.e. the 
oat on which the suit No. 39/66 was de- 
_creed, 7 , 


5. The points for determination are 
these:— (1) Whether the lower court was 
right in holding that the mortgage deed 
executed by the second respondent.in favour 
of the first respondent-plaintiff was invalid 
in view of the provisions of Section 52 of 
the Transfer of Property Act; and (2) that 
the first respondent herein was entitled to 


get damages Rs. 3,500/- from the appel- 


lants. 


6. According to Section 52 of the 
Transfer of Property Act during the ve 
dency of any suit or proceeding which is 
not collusive and in which ‘any right to im- 
movable property is directly and specifical- 
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ndent receiving Rupees’ 


- Rs, 1,500/- (one 


ease contract and the con-- 
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ly in question the property cannot be trans- 
ferred or otherwise dealt with by any party 
to the suit or proceeding so as to affect the 
rights of any other party thereto under any 
decree or order which may be made therein 
except under the authority of the Court and 
on such terms as it may impose. Admit- 
tedly the suit property was mortgaged 
nai the pendency of civil suit No. 39/66 
filed by the first respondent herein against 
the second respondent. Merely because the 
suit property was mortgaged: during the 
pendency ot that suit and it was establish- 
ed that that suit or the decree passed in it 
was not a collusive one the trial court held 


- that the bape eae deed executed by the 


second respondent in favour of the first res- 
pondent in respect of the suit properly on 
30th March 1968 was null and void. I am 
unable to agree with this finding of the trial 
court. A. transfer or a dealing by a party 
to a suit during the pendency of the suit or 
ete is not ipso facto void. It only 
cannot affect the rights of any other party 
to the suit under any decree or order that 
may be made in the suit or proceedings 
(vide ‘Nagubai Ammal v. B. Shama Rao, 
AIR 1956 SC 598). -~ 


Civil suit No. 89/66 filed by the first 
respondent herein against the second res- 
pondent herein was decreed on 4-7-1968 as 
the parties entered into compromise. The 
terms of that decree are. as follows:— 


“The defendant Maria Sabina Fer- 
nandes acknowledges receipt of the sum of 
ousand and five hundred 
only) received by her from the plaintiff An- 
tonio Sebastiao Francisco Fernandes alias 
Lourencinho and agrees that the plaintiff 


‘has legal Pan to enjoy the landed property 
denominated “Azmoticho Xendo”, described 
in the Land Registration Office, Panjim, 


under No. 12.910 at page 53 of the Book 
B-34. New and register in the Revenue | 
Office,. Mapuca, under No. 788, as posses- 
sor and owner of the same property and that 
he should make use of e declaration to 
get the foregoing property transferred, to 
make its necessary registration in the Land 
Registration Office, Panjim, in the Revenue 


. Office, Mapuca, to’ make its changes in the 


Land Record and any other Office wherever 
necessary in the name of the plaintiff.” 


It is evident from that decree that the 
second respondent herein receiving Rupees 
1,500/- from the first respondent herein 
agreed that the first respondent herein (plain- 
iff) would have ar right to enjoy the 
suit prope as possessor and owner of the 
same and that he could have the property 
transferred and registered in his name in 
the Land. Registrar's office at Panaji, and ins . 
the Revenue Office at Mapuca. When the 
second respondent darlin some amount 
from: the ‘Gist respondent herein admitted 
the. first respondent to be the owner and 
possessor of the suit property it cannot be 


44 Goa (Prs. 6-8)-[1-8] 
said that pee to. her agreeing he was the 


owner and: possessor of the suit property 
‘and his rights under the decree that had 
been passed in suit No. 39/66 have been 


affected by the a pace deed dated. 30-3- 
1968 executed by the second respondent 
herein. For this reason the lower court was 
not right in -holding that the mortgage deed 
was null and void under Section 52 of the 


Transfer of Property Act, 


`T. As per the decree jin suit No. 
39/66 the first respondent herein became 
the owner and possessor of the suit property 
from 4-7-1968. The appellants admittedly 


failed to prove that they were having the ` 


suit property in their possession on the basis 
of any lease contract, The PT admit 
that they were in possession of ‘the suit pro- 
perty even after 
which the decree in suit No. 9839/66 was 
passéd) till 16-7-1969 (i.e. the date on which 
receiver was appointed in the’ present suit 
filed by 
the appellants and the second — respondent 
herem. The possession of the. appellants 


for this period of one year and twelve days 


was illegal. During this period as per the 
calculation made by the lower court on .the 
basis of the evidence adduced by the parties 
the appellants had plucked 3,000 
costing Rs. 1,500/-. This amount will have 
to be. paid by the appellants.to the first res- 
pondent herein towards damages. 


8. For the reasons given above the 
appeal is allowed. in part, .."The judgment 
and decree under appeal as far as they re- 
late to. the declaration that the abe 
deed dated 30-3-1968 is null and void under 

d the payment of Re S500/. by th 
an e payment o . 3; - by.the ap- 
pellants to the first respondent herein .to- 
wards damages are set aside, The. rest of 
the judgment and the decree passed by the 
trial Court are upheld. The appellants will 

st respondent herein. Parties 

eir own costs of this appeal and as far as 
the costs of the trial court are concerned, 
the appellants -will pay to the first respon- 
dent A e costs 
the. suit has been decreed by this Court. 


Appeal partly allowed. 


pay towards damages Rs. 1,500/- only to the 
j will bear 
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(WB C 28) < 
C. M. RAO, ADDL. J. C. 

Adolfo Patrocinio Estevam Gomes, Ap- 


plicant v. Bhanu Neugui and others, Res- > 
pondents. a 
Criminal Misc. Application No.. ‘7 of 


1970, D/- 10-4-1970. 
EN/FN/C415/70/AKJ/B 


7-1968 (i.e. the date on | 


the first -respondent herein against. 


coconuts . 


the Transfer of Property Aet. 
'- application was rejecte 


i.e. to the extent 


| perusing the judgment of the 
a 


‘ment of the lower. 


“ petitioners application 


Adolfo v. Bhanu Neugui (C. M. Rao f. C) + A: i, R- 


. Constitution of India, Art. 134 (1) (cy 
~ Certificate of fitness for appeal — Certi- 
ficate can be granted only if substantial 
question of law or principle is involved im. 
a case —— Complainant refused permission 
to file appeal under S. 417, Cr. P. C. — 
Order not found perverse and was based òm 
opinion to which the Court could come — 
No exceptional or substantial question of 
law involved ~~ Certificate cannot be grant- 
ed. AIR 1965 SC 1467, Followed. : 

- (Para 4) 
Cases Referred: Chronological 
(1965) AIR 1965 SC 1467 (V 52) = 
ae K Cri LJ 589, Babu v. State 
"O 


(1963) AIR 1963 SC 1094 (V 50) = 
1968 (2) Cri LJ 178, Pyare Lal 
Bhargava v. State of Rajasthan. 3 


S. K. Sonak, for Applicant. 


ORDER:—- This is a petition filed’ 
under Article 184 (1) (c) of the Indian Cons- 
titution praying to grant certificate for ap- 
peal to the Supreme Court against the order 
of this Court dated 22nd December, 1969 
in criminal application No. 24 of 1969 on 
the file of this Court. . a 


2. The petitioner had filed a com- 
plaint against the respondents’ . herein and 
it was dismissed by the Magistrate holding 
that the respondents herein had acted in 


‘good faith: and they had no dishonest or 


criminal intention. The respondents herein 
were acquitted by the learned Magistrate: 
The petitioner filed application in this Court 
under Section 417, Cr. P. C., praying to per- 
mit him to prefer appeal against the order 
of acquittal passed by the Magistrate. That 
by this Court by 
order dated 22-12-1969. The petitioner 
now prays that certificate .be granted to 
him stating that he can prefer appeal against 


the order of this Court. : 


‘3. Arguments of the learned advo- 
cates appearing for the petitioner have been 
heard. This petition can be granted if this 
Court is satisfied that the case involves a 
substantial question of law or principle. 
(Vide the decision of the Supreme Court in 
‘Babu v. State of U. P., AIR 1965 SC 
1467). This Court: after hearing the argu- 
ments of the advocate for the ‘petitioner and 
lower Court 
d come to the conclusion that the judg- 
Court was not perverse 
and that it could not be said that, the opi- 
nion which the lower Court formed could 
not be formed at all’ and had rejected the 
filed under Sec. 417, 
Cr. P. C. The petitioner’s learned advocate 
now relying on the decision of the Supreme 
Court in ‘Pyare Lal Bhargava v. The State 
of Rajasthan’,-ATR 1968 SC 1094, argues 


that in view of the facts of the case it could | 


not be held that the respondents herein had 
acted in good faith and they had no dis- 


1971 . 


honest or criminal intention 
petition is fit to be allowed. 


4, After fully considering the 
material which is now before this Court in 
‘the light. of the arguments advanced by the 
-learned advocate for the petitioner I am not 
convinced that there are’ any exceptional or 
special circumstances on the. basis of which 
“this petition can be allowed. A certificate 
' Jjunder Article 184 (1) (c) can be granted 
Honly if substantial question of law or prin- 
{ciple is involved in a case, I find no pro- 
Hper reason to allow this petition. The peti- 
tion is rejected, 


and that this 





. Petition rejected. 


AIR 1971 GOA, DAMAN & DIU 45- 
(V 58 C 29) 


C. M. RAO, J. C. 


Venctexa Panduronga Camotim, Appel- 
A v. Sitarama Sadassiva Natecar, Respon- 
qent. 


In the matter of Apelacao No. 
1969 Ex Bardez, D/- 11-1-1971. wee a 
Civil P. C. (1908), O. 41, R. 238 — 
Finality of matters decided by order of re- 


mand — Finding given by appellate Court 
in an order of remand ‘cannot þe re-opened 
res judicata 


‘by it applying principles of 
while disposing of appeal filed betore it 
against judgment delivered by lower court 
after remand. (X-Ref.— S. 11). 

(Para 8) 


Pinto Menezes, for Appellant; B. S, 
Ramanim, for Respondent. 


JUDGMENT :—-This appeal is against 
the on dated 1-11-1989 passed- by 
the Civil Judge, Senior Division, at Ma- 
puca. The plaintiff is the appellant. He 
had filed suit against the respondent herein 


under Section 46 (h) of Decree No. 43525: 


for his eviction from the suit premises. He 
alleged that he (respondent herein) was his 
tenant, that he had taken the suit premises 
on lease for Fatt bea on retail cloth: busi- 
ness, that he had closed that business: for 
more than one. he but: was- not vacating 
the premises and that he’ was entitled -. to 
have him (respondent herein) evicted from 
the suit premises. The respondent 
opposed the suit. He admitted that 
he was not Tying on retail 
cloth business since January, 1961 but 
pleaded that he had not kept*the suit pre- 
mises closed, that he was disposing of the 
stooks which were lying in that premises 
and was settling the accounts relating to 
his business, that the suit was not maintain- 
able and that it was fit to be dismissed. The 
trial court in view of the admission of the 


respondent that he had stopped retail cloth’ 


business for more than one year from Ist 


BO/CO/A938/71/VBB/C 


~ 
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January, 1961, decreed the suit. The res- 
pondent filed appeal in this court against 
that decree. The appeal was allowed by 
this. Court and the matter was remande 
to the lower court. Shri R. S. Bindra, Addi- 
tional Judicial Commissioner, who decided 
the apa found that mere not doing re- 
tail cloth business in- the suit premises was 
not sufficient to decree the suit,- that to de- 
cree the suit it was essential to be establish- 
ed that the suit premises was kept closed 
for more than one year, that the respon- 
dent herein had alleged that he was keep- 
ing the premises open and: was settling ac- 
counts in it and was disposing of the stocks 
which were lying in it, and that the lower 
court should have recorded evidence to 
ind out whether the allegation of the res- 
pondent herein that he had kept the suit 
premises’ open and he was settling accounts 
etc., in it was true. The lower court on 
receiving the file from this Court recorded 
evidence of the parties and found that the 
suit premises was not kept closed by the 
respondent herein for more than one year 
continuously. It-dismissed the suit. 


2. It is argued by the learned ad- 
vocate for the appellant ‘that the lower 
court had: not given finding about the truth 
or otherwise .of the allegation of the res- 
pondent ‘herein that he was settling ac- 
counts in the suit premises and was selling 
away the stocks that were lying in it, that 
the finding of Shri R. S. Bindra that Sec- 
tion. 46 (h) of Decree No. 48525 means 
that the tenant can be evicted if he keeps 
the premises taken on lease closed for more 
than one year is not correct, that that find- 
ing is against the decisions given by the 
Supreme - Court of Lisbon, that this Court 
is not bound by that finding and that this 
appeal is fit to be allowed and the suit is 
fit to be decreed. ``: 


3. Undoubtedly the lower court 
has not given any finding about the con- 
tention of the respondent herein that he 
was settling accounts in the suit premises 
and he was disposing of the stocks lying in 
it, but I feel that in view~ of the circum- 
stances of this case finding about it is un- 
necessary because the lower court has given 
finding that the respondent herein had not 
kept the suit premises closed for more than 
one year. i R. S. Bindra had remanded 
the case, with the direction to dispose of it 
afresh keeping in view his finding that Sec- 
tion 46 (h) of Decree No, 485 means 
that the tenant can be evicted if he keeps 


‘the: premises taken on lease: by him closed 


for more than one year. When the lower 
court found that the suit premises had not 
been kept closed for.more than one year 
the suit could not be decreed by it as it 
would have acted ' against the direction 
given to it in ap by Shri R. S. Bindra 
if it decreed it (the suit). The contention 
of the appellant that the finding of Shri R. 
S. *Bindra about the interpretation of Sec- 





46 Goa [Prs. 1-8] 
tion 46 (h) of the abovesaid decree is not 
correct an at in deciding this appeal 





this Court is not bound by that interpreta- 
tion cannot be accepted. 


The principles underlying Section 11, 
C.P.C. are that there should be finality in 
litigation and. that a person should not be 
vexed twice over in respect of the same 
matter. Those principles are one 
even when the case does not fall within the 
strict terms: of that. Section. The findings 
given by the appellate Court in an order of 
remand cannot be reopen by it while 
oE of the app filed before it 
against the judgment delivered by the lower 
court after remand. In view ot the inter- 
pretation given by Shri R. S. Bindra to the 
provisions of law concerned in this case, 
and in view of the finding of the lower 
court that the suit premises had not been 
kept closed for more than one: year by the 
respondent herein this appeal cannot be 
. |lallowed. It should be noted that it is not 

contended on behalf of the appellant that 
the finding of the lower court that the suit 
premises had not been kept closed for more 
than.one year is not correct. sels 


A, This appeal cannot be ‘allowed 
and it is therefore dismissed: Considering 
the circumstances of the case, the parties 
will bear their ‘own costs throughout. 


Appeal dismissed. 
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(V 58 C 30) 


C. M. RAO, J. C. 

Khavan Jivibai , Parba 

Raghav Bhiku Kuntiano an 
pondents. 


Criminal Reference No. 1 of 1971. D/- 
13-8-1971. 


Criminal P. C. (1898), S. 845 — 
Effect of compromise — If in a prosecution 
' for an offence compoundable by the parties, 
they come to a compromise, it cannot be 
considered illegal on the ground that the 
complainant received compensation for it. 
The effect of compromise is automatic ac- 
quittal of the accused and the Court has no 
jurisdiction to record evidence and convict 
the accused. AIR 1965 Cal 469 and AIR 


Petitioner v. 
others, ©- Res- 


1959 All 627, Rel. on, (Para 3) 
Cases Referred : Chronological Paras 
(1965) ATR 1965 Cal 469 (V 52) = 

1965 (2) Cri LJ 353, Suravi 


Mukherjee v, State 

(1959) AIR 1959 Al 627 (V 46) = 
1959 Cri LJ 1135, Mahomed Man- 
soor v. Hira Singh ee l 


10/10/E297/71/MNT/G 


Khayan Jivibai v. Raghav Bhiku (G. M. Rao J. C) pA 


‘ant, framed charges against 


‘and the respondents. 


ATR. 
S.. K. Kakodkar, for Respondent No. 3. 


.  ORDER:— The learned Sessions Judge- 
at Panaji has made this reference to set 
aside the orders of the Magistrate at Diu 
by which he disallowed the application to- 
record the’ compromise and convicted and 
sentenced the respondents 1 to 3 herein and. 
to allow the compromise and acquit those 
respondents of the offences of which they 

have been convicted: i : 


2. The facts necessary to be men- 
tioned for the disposal of this reference- 
are these: Complaint for the offences under 
sections 323 and 504 read with Section 84 
J. P. C. was filed against the respondents 1 
to 8 herein by complainant, K. J., Parbat, in 
the First Class Magistrates Court at Diu 
alleging that they on 5-7-1970 abused her 
in tilthy language and injured her. On 5- 
8-1970 the parties, i.e. the complainant and 
respondents 1 to 3 herein, compromised and’ 
filed an ES as to dismiss the com- 
plaint. e learned Magistrate disallowed 
that application because the second respon- 
dent herein had stated that Rs. 550/- were 
paid to the complainant as compensation. 
He recorded the evidence of the complain- 
the respon- 
dents 1 to 3 herein and on their pleading 
guilty, convicted and sentenced them. Later 
on he thought that he was not right in dis- 
allowing the compromise and referred the: 
matter to the Sessions judge to take legal 
action. The Sessions Judge mone at 
the Magistrate was wrong in disallowing 
the compromise made this reference. 


8. I perused the records and heard 
the arguments of the learned advocate ap- 
pearing for the third respondent herein. No 
one is present on behalf of the complainant 
1,2 and 4. The 
offences for which the complaint was filed’ 
were compoundable under Clause 1 of 
Section 345 of the Criminal Procedure Code 
without the permission of the Court. 
Clause 6 of that Section is as follows:— 


“The composition of an offence under 
this Section shall have the effect of an ac- 
quittal of the accused with whom the 
offence has been compounded.” ' 


In view of the provisions of that Clause the 
Magistrate should have come to the con- 


and theni 
not bel 





dence, frame charges and convict respon- 
dents 1 to 3 after the complainant submitt-l 


197] - 


ed the compromise petition. I am support- 

in my view by the decisions. in ‘Suravi 
Mukherjee v. State, AIR 1965 Cal 469 and 
“Mohammad Mansoor v. Hira Singh, AIR 
1959 All 627. 


A, The reference is accepted. The 
order refusing to accept the compromise and 
the order of conviction and sentence passed 
against the respondents 1 to 8 herein are 
set aside. e compromise is allowed and 
the respondents 1 to 3 herein are acquitted 
of the offences of which they have been 
convicted by the learned Magistrate. 


Reference answered. 





AIR 1971 GOA, DAMAN & DIU 47 
(V 58 C 31) 


C. M. RAO, J. C. 


John F. Godinbo, Applicant v. State, 
Respondent. 


Criminal Revision Application No. 3 of 
1971, D/- 8-2-1971, from order of Addl 
S. J., Panaji, D/- 10-11-1970. 

(A) Criminal P. C. (1898), S. 207 — 
Where the offences for which a person is 
charged are triable both by the Magistrate 
and the Sessions Court — His committal 
_ for trial to the Sessions Court is not illegal. 
(Para 1) 


(B) Criminal P. C. (1898), S. 197 — 
Sanction of Government to prosecute its 
servant under Section 197 is not necessary 
when the m to appoint and dismiss is 


delegated the Government. AIR 1952 
Mad 687, Relied on. (Para 3) 
Cases Referred: Chronological Paras 


(1952) AIR 1952 Mad 867 (V 39) = 
1952 Cri LJ 1295, Sakuntala Bai 
v. Venkatakrishna Reddi ` 3 


G. S. Marathe, for Applicant. 


ORDER:— This is a petition filed to 
revise the order dated 10th November 1970 
assed by the “Additional Sessions Judge at 
anaji in Sessions Case No. 22 of 1969 on 
his file, The revision petitioner was com- 
mitted by the Judicial First Class Magis- 
trate at Panaji to the Court. of Sessions 
Judge at Panaji to take his trial for the 
offences punishable under Ss, 409, 468 
and 477-A of I. P. C. The case against the 
revision petitioner as per the order under 
revision is that he committed the offences: 
punishable under Sections 409, 468 and 
477-A of the I. P. C, in his capacity as 
Foreman’ Supervisor of the Agriculture De- 
partment. By the order under revision the 
learned Additional Sessions Judge held that 
the Director of Agriculture could appoint 
and dismiss from service the revision peti- 


CO/10/B577/71/GECG 


John F, Godinho v. State (C. M. Rao J. C.) 


_ necessary and that Section 


[Prs. 1-3] Goa 47 


tioner without the sanction of the Govern- 
ment, that permission of the Government to 
prosecute the revision petitioner was not 
197 Cr. P. C.. 
was not applicable to the case. “The learn- 
ed advocate appearing for the revision peti- 
tioner arguing before me on the following 
points contends that the*order under revi- 
sion is fit to be set aside:— (1) All the 
offences for which the revision petitioner 
was committed to take his trial were triable 
by the First Class Magistrate and as such 
the Magistrate erred in committing the case 
to the Sessions Court for trial; (2) the ‘order 
regarding applicability of Section 197 Cr. 
P. C. should not have been passed without 


. recording evidence about the, point whether 


the offences were committed by the revi- 
sion petitioner in discharge of his official 
duties; (3) the Director of Agriculture acts 
as per the powers delegated to him by the 
Government in appointing and dismissing 


' Foreman Supervisor of Agriculture Depart- 


ment, so it should be deemed that the re- 
vision petitioner could not be dismissed 
from service without the sanction of the 
Government of Goa; and (4) the notifica- 
tion of the Government which empowers 
the Director of Agriculture to appoint or 
dismiss a Foreman Supervisor of Agricul- 


. ture Department does not speak about the 


sanction under Section 197 Criminal P. C. 
The point for determination is whether 
there is any force in the arguments advanc- 
ed by the advocate for the revision peti- 
tioner. The offences for which the revision 
petitioner has been committed to take his 

ial are triable by the Magistrate and the 
Sessions Judge. When it is so, as per the 
provisions of Section 207 Cr. P. C. the 
Magistrate could use his discretion and 
commit the revision petitioner for trial to 
the Sessions Court. I find no force in th 
first point argued by the revision peti | 
tioners advocate. 


There is absolutely no force in 

point argued on behalf of the 
revision’ petitioner because the Additional 
Sessions Judge considered the point relating 
to the sanction mentioned in Section 197 
Criminal P. C. assuming that the revision 
petitioner had acted in discharge of his off-. 
cial duties, : 


3. Even if the Director of Agricul-i 
ture acts in exercise of the powers delegat- 
ed to him by the Government in appointing 
and dismissing an officer of the cadre of the 
revision petitioner it cannot be said that 
Section 197 Criminal P. C. is applicable to 
this case because once the Government 
delegates it; powers the authority which 
actually removes the public servant from 
office is not the Government but is the 
authority to whom the power is delegated 
vide ‘Sakuntala Bai v. Venkatakrishna 
Reddi’, AIR 1952 Mad 687. In the notifi- 
cation referred to by the revision petitioner 


the second 


there cannot and there-need not be any re- 


THE 


ALL INDIA REPORTER 


1971 


{ Vol, 58] 
GUJARAT SECTION 


WITH COMPARATIVE TABLES FOR 
(1) I. L. R. GUJABAT (2) GUJARAT LAW REPORTER 


CITATION : A. I. R. (58) 1971 GUJARAT 





S rp : ai 
by Publisher 
All India Reporter, Ltd., 
Head Office : Medows House, Nagindas Master Road, Fort Bombay (India). 
Branch Office : Congressnagar, Nagpur (India), 


All correspondence to be addressed to : — 
All India Reporter Ltd., (Post Box No. 86), NAGPUR. 


Printed by Laxmanrao*Mahale, Secretary, Press Workers’ Auodyogic Sahkari Sanstha Ltd. 
at the All:India Reporter Press, and Published by D. V. CHITALEY, on behalf of and 
in‘the name of the All India Reporter Ltd., at Congress Nagar, Nagpur. 


(-All Rights Reserved. ) 


GUJARAT HIGH COURT 


1971 
CHIEF JUSTICE 
The Hon’ble Mr. Justice P. N. Bhagwati. 
PUISNE JUDGES 
The Hon’ble Mr. Justice B. J. Diwan. 


then P. J.) 
. Thakkar (Addl.) 
. Mehta (Addl.) 
. Desai (Addl.) 
. Mehta (Addi. ) 
. A. Dave (Addl.) 
C. V. Rane (Addl.) (From 22-10-1971). 


ADYOCATE-GENERAL 
Shri J. M. Thakore. 
GOYERNMENT PLEADER 
G. N. Desai. 
REPORTER 
Shri Damodhar Khimchand Shah, B.80., LL.B., Advocate. 
EDITOR 
Shri S, Appu Rao, B.a., B-L, Advocate (Madras), 


HHz Japy: 
>AOdy wanes 
© 
3 
2525 
> 
Qu 
Qu 
=a 
jan) 
o, 
m 
rg 
ctr 
Oo 
pi 
P 
P 
~J 
p“ 


> p 


NOMINAL 


Ahmedbhai Abdulkadar v. Custodian of 
Evacuee Property and Regional Settle- 
ment Commissioner, Bombay 

Arvindbhai Motibhai v. Hargovind Par 


shottem (Jan) 20 
Bachubhai Bababhal v. Ratilal N. Shah (Aug) 206 


uly) 181 


Bai Devkabai v. Shah Shamji Mulji (Oct) 256 
Bai Full v. Vadodarani Vividh Karyakari 
Sahakari Mandali Ltd. ‘ (Sep) 286 


Bai Neksabibi v. Kashiben Maganbhai (Dec) 287 
Balwantrai K. Shukla v. Dalwadi Dahya (Apr) r 
Bhagwanji e: v. State of Gujarat (Feb) 64 

‘Chandrakant Ratanshi v. Ratanshi Damji (Feb) 55 
Chehrabbai Kalubhai v. Govindbhai 


b 
Chhaganlal Pratapchand v. State of 
Gujarat . 
Chimanbhai Dadubhai: Desai v. Chatur- 
bbai P. Patel 
P Municipality, Dabhoi v, V. R. 
Dahyabhai Limjibhai v. Amarchand Jag- 
jiva (Mar) 73 
Dabyabhai Somabhai v. Ramji Kesraji 


(Sep) 232 
Daniraiji Vrajlalji v. Vahuji Maharaj 
A ersten rabha (July) 188 


(June) 165 


(Aug) 203 


ijays ingbii, Salt Works Pvt., Lt d. V. 
ee of Gujarat (Jan) ) 14 
Doongarsee and Sons v. State of Gujarat (Feb) 46 
Driver Muman Hasanali Mohmadali v. 

State of Gujarat (Mar) 72 
Gandhi Gopaldas Gordhandas v. Bai 

Lalitabai Marghabbai (Nov) 270 
-Govindsingh Ramsinghbbai Vaghela v. 

C. Subbarav (May) 181 
Gulam Husen Jivabhai v. State of Gujarat (Nov) 259 
Mo Panwarmal v. Khialdas Shewa- 

(Mar) 86 
Isabhai Musabhai Patel v. Ahmedabad 

Municipal Corporation (June) 145 
Isha Valimahmad v. Haji Gulam Moha- O, 

mad Haji Dada (Aug) 208 
tamall Suleman Bhayat v. State of Guja- , 

(Feb) 42 
Jhala Umedsinghji Merubhabhai v. Indu- 
mati Markandray Trivedi (Sep) 214 


(Sep) 227 : 


(June) 156 


TABLE | 
Kanbi Ladha Ukeda v. Joshi Jestaram 


Gangaram . (Sep) 239 
‘anion Ambalal Chhotalal' Patel v. 

State of Gujarat (Sep) 224 
Khachar Rana Laxman v. D 

Hathiyabhai Lulubhai ` as AADI 115 
Khimchand Parshottam v. Shah B 

patray Nathalal (Mar) 81 


Khoja Mushabhai Gulamhuseinbhai v. 
Charity Commissioner, Gujarat State, 
Ahmedabad 

Krishna Cinema v. State of Gujarat 

Maganlal Budhaiabhai Patel v. Bai Dahi 


(Sep) 230 
(Apr) 103 


(Feb) 33 
Mahomed Khan Jamfyatkhan v. Dada- 
miyan Mohmadmiyan (Mar) T7 
Mistry Babulal Tulsidas v. Sayla Gram 
Panchayat (Mar) 96 
Musamiya Imam Haidarbur Razvi v. 
State of Gujarat (June) 158 
Natwarlal Jerambhai Patel v. State of 
Gujarat Nov) 264 
Oza, D. R. v. Government of Gujarat (Feb) 39 
Parshottam Motibhai Patel v. Ishwar- 
bhai Lallubhai - (Oct) 252 
Patel Prabhudas Dwarkadas v. Dholasan , 
Gram Panchayat, Dholasan (Jan) 9 
Patni Ali Hussein v. Kali Mustafamiyan 
Ajammiya (Oct) 247 
Ratilal Jivan v. State of Gujarat (Apr) 124 


Sarabhai Narottam v. Dave Prahla 

Shivshankar (June) 173 
Saraswatiben v. Mafatlal Gopaldas Patel (Mar) 91 
Shankarrao Ramrao v. Sumati, Bhikaji - (July) 178 
Shardaben v. M. I. Pandya (June) 151 
Shashikant Gopaldas & Co. v. Special 

Land Acquisition Oficer, at Ahmeda- 


bad 
State of se aes v. Fulsinh Bimsinh 
nghar Ibrahim Ladha (June) 148 
Dineshchandra Mohan- 
lal - (Dec) 284 
Vikyamal Dakumal v. Prakashsing Atma- 
(Apr) 128 


sin . 
Vohaea Abbasali Mahomadalli Lakha- 
wala v: State of Gujarat (Oct) 241 


a ame YY 


———Y\. S 


SUBJECT INDEX 


Administration of Eyacuee Property Act 
(81 of 1980), S.8(2A) (as inserted by 
Administration of Evacuee Property (Am- 
endment) Act 1 of 1960) — Sub-section — 
Extent of validation under (July) 181A 


Bombay Agricultural Lands Act ao of 
1948) R 
' See under Tenancy Laws. 


Bombay Oinema (Regulation) Act (44 of 
4958), Pre. — Interpretation of provisions 
of the Act—Rule as to (Apr) 108C 
——S. 5 (1) (a) — Bombay Cinema Rules, 
1954, Rr. 3 and 5 — Grant of ‘No Objec- 
tion Certificate’— Substantial compliance 
with Rules is enough (Apr) 103B 


Bombay Cinema Rules, 1984, R. 3 — See 
Bombay Cinema (Regulation) Act (1953), 
S. 5 (1) (a) (Apr) 108B 
——R. 5—See Bombay Cinemas (Regula- 
tion) Act (1953), S. 5(1) (a): (Apr) 103B, FE 


erred Co-operative Societies Act (1 of 
1928 


See under Co-operative Societies.. 


Bombay Co-operative Societies Rules (4927) 
See under Co-operative Societies. 


Bombay Court-fees Act (86 of 1953) 
Sée under Court-fees and Suits Valua- 
tions. 


Bombay District Municipal Act (3 of 1904) 
See under Municipalities. 


bea) High Court Appellate Side Rules 
' (4960 | 
See under High Court Rules and Orders. 


Bombay High Court Hindu Marriage and 
Divorce Rules,. 4965, R. 5— Word ‘shall’ in 
R. 5 is mandatory (Feb) 33B 


Bombay Land: Revenue Code (8 of 1879), 
S. 10 — See Tenancy Laws.— Bombay 
Prevention of P TAE mentation and Consoli- 
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Bombay Land Revenue Gode (contd.) 
dation of Holdings Act (1947), S.9 (2) and 
(3) (May) 131G 
S, 87 — Inquiry about Government 
land — Rival claim in respect of open 
land between individual and State 
Government—Inquiry by duly authorised 
Survey Offcer—Validity (Nov) 259A 
———§,. 37 — Starting point of limitation 
for suit in respect of order under S. 87 (2) 
-—-Revenue Tribunal is not “final appellate 
authority” within S. 87 (8) (Nov) 259B 
~S, 211— Order under revisional power 
cannot be reviewed by Government 
l (Feb) 64A 
——5S, 211 — Revisional Power of State 
Government—Scope (Feb) 64B 
—— S, 211 — Revisional powers of State 
Government—Exercise of—Essentials 
(Feb) 64C 
—~—-5, 21] — Revisional powers of State 
Government — Exercise. of — Period of 
limitation (Feb) 64D 
Bombay Prevention of Fragmentation and 
Consolidation of Holdings Aot (62 of 1947) 
See under Tenancy Laws. 


Bombay Provincial Municipal Corporations 
Act (89 of 1949) 
See under Municipalities. 


Bombay Public Trusts Act (29 of 1980), 
S. 47 (3) and (6)—See Ibid, S. 47-AA 
(Sep) 280 

~———§, 47-AA (as inserted by Act 6 of 
1960)— Orders of District Judge with res- 
pect to removal of trustees from trustee- 
ship — Appeals, filed in High Court in 
. absence of order of appointment under 
S.47-AA read with S..47 (8) are incom- 
petent (Sep) 230 
Bombay Rents, Hotel and Lodging House 

Rates Control Aot (57 of 1947) 

See under Houses and Rents. 


Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act 
(99 of 1958) 

See under Tenancy Laws. 

Child Marriage Restraint Act (49 of 1929), 
S. 8 — Committal of accused for offences 
under Penal Code along with offences 
under the Act to Court of Session— Power 
of Sessions Court to try offences onder 
the Act (Jan) 1 
Civil Procedura Code (6 of 1908), Pre.— 
See also Interpretation of Statutes 


(Mar) 96C, D 
——---- Pre,— Precedents— Binding nature of 
High Court's judgment (Mar) 77A 


———=-§, 9—See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act 
(1948), S. 70 (b) (Mar) 77B 


Givi] P. C, (contd.) 
——S. 9 — Civil Court is competent to 
determine whether a mortgagee in posses- 
sion of suit lands is tenant within S. 6 of 
Bombay Tenancy Act | (Sep) 239B- 
— 8S. 11, Explanation IV — See Succes- 
sion Act (1925), S. 268 (Apr) 115B- 
— S, 38 —See Ibid, S. 47 (Nov) 270D 
—S. 47 — Execution of compromise 
decree— Powers of Court (Nov) 270D- 
——S. 100 — See also T. P, Act (1882), 
S. 113 (Mar) 78C 
— S, 100 — Whether landlord requires. 
premises reasonably and bona fide for 
renovation is question of fact (Mar) 81A 
——S, 100 — Person whether a bona fide. 
purchaser for value without notice is a 
question of fact - (July) 178A 
——S. 100 (1)—See also Houses and Rents 
—Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), S. 29 (2) 

: (Nov) 270B- 
— 8S. 100 (1) — Decisions in execution 
proceedings on questions relating to exe-. 
cution, discharge or satisfaction of decree: 
amount to ‘decrees’—Second appeal lies 

— (Nov) 270A 
——S. 115 — Revision — Reasons for—’ 

Failure to exercise jurisdiction . 
(Feb) 42C. 
—S. 115 and O.7, R. 11 (c)—Court-fee 
on plaint — Order wrongly demanding 
additional court-fee — Revisable at in-. 
stance of plaintiff (Feb) 554 
——.§, 115—Appreciation of evidence by 
Appellate Court — High Court cannot re- 
appreciate it in revision (Sep) 214D 
——S. 115—Second appeal not maintain- 
able in law can be converted into revision. 
(Nov) 270C 

——S, 151—See Ibid, O. 41, R. 28 

: | (Mar) 91B 
——-O, 7, R, 1—Mention of Agent’s name 
along with principal — Suit not one 
against Agent (July) 178B 
— 0O. 7, R. 7 — Events happening after 
suit whether can be taken notice of by 
Court , (July) 188I 
—— Q. 7, R. 7 — Not form of prayer but 
substance to be looked into for granting 


relief (Oct) 241B 
——O. 7, R. 11 (c) — See Ibid, S. 115 
(Feb) 554 


— 0O. 17, R. 1 — Adjournment— Dilatory 
conduct of plaintiff — Court justified in 
rejecting it (Feb) 42A 
— 0.17, Rr. 2 and 3 — Distinction be- 
tween Rr. 2 and 3 (Feb) 42B 
—O, 17, R.8 — See Ibid, O. 17, R. 2 
(Feb) 42B 
——O, 23, R. 2— See Bombay Court-fees 
Act (1959), S., 48 (2) (June) 16 - 
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Civil P, C. (contd.) 
—— QO. 23, R. 3 — See Ibid, S. 47 
oy) 270D 
—o. 4l, R. 25 — See Ibid, O. 41, R. 28 
(Mar) 91B 
— 0O. 41, Rr. 28, 25 and S. 151 — Appel- 
late Court cannot remand case for taking 
additional evidence and for fresh disposal 
after setting aside entire eden and 


decree (Mar) 91B 
Constitution of India 


(1) Administration of Evacuee Property 

Act (1950), S. 8 (2A) (July) oa 

(2) Minimum Wages Act (1948), S = n 
7 


(Jan 
— Art. 16 — See Ibid, Art. 311 @) 
Feb) 39B 


——Art. 31A — See Tenancy Laws — 
Bombay Prevention of Fragmentation and 
Consolidation of Holdings Act (1947), S.9 
(3) (May) 131C, E 
—-Art. 3]-A—Article 31.A is applicable 
to post-Constitution and pre-Constitution 
laws (May) 181D 
——Art. 226 — See also T. P, Act (1882), 
S. 113 (Mar) 78C 
-— Arts. 226 and 811 (2) — Arbitrary — 
Order of reversion can be reviewed b 

High Court (Feb) 59 

—— Art. 226— Petition challenging certain 
Government notification — Notification 
cancelled ee ee becomes 
infructuous (Feb) 46A 


—Art. 226 — Question whether notifi- 
cation under S. 6, Land Acquisition Act 
was issued mala fide raises disputed ques- 
tion of fact (Feb) 46H 


—— Art. 226 — Writ petition — Filing of 
— Delay — Petition held could not be 
dismissed on ground of delay (Apr)103A 
—Art. 226 — Writ petition — Plea not 
raised in affidavit in teply not permis- 
sible (Apr) 108D 
. o——Art, 226—Writ of mandamus — Order 
passed by Government in its discretionary 
power — Power to issue mandamus 

(Apr) 108E 
——Art. 226 — Refusal to grant ‘No Ob- 
jection Certificate’ under R. 5 of Bombay 
Cinema Rules, 1954 based on extraneous 
matters — Mandamus issued (Apr) 108F 
—-Art. 226 — Laches — Petitioner who 
is indifferent to his interests cannot 
agitate stale matters (June) 145A 
——Art. 226 — Exercise of discretion on 
extraneous considerations — Interference 
with (June) 151B 
—— Arts, 226, 227 — Order directing res- 
toration of land to respondent passed 


Constitution of India (contd.) 
without jurisdiction but not unjust whe- 
ther can be set aside (Sep) 232B 
— Art. 226—Jurisdiction of administra- 
tive body dependant upon findings of fact 
—Finding is justiciable (Nov) 264C 
—— Art, 227—See Ibid, Art. 226 
(Sep) 232B 
———Art. 245—See Tenancy Laws—Bom- 
bay Prevention of Fragmentation and 
Consolidation of Holdings Act (1947), 


S. 31 (a) (May) 131A 
——Art. 311 (2)—See Ibid, Art, 226 
(Feb) 39C 


—— Art. 311 (2)—Reversion from officiat- 
ing post without stigma is no violation of 
Article (Feb) 39A 
— Arts. 311 (2) and 16 — Temporarily 
promoted employee reverted solely on 
ground that decision on continuance of 
his service after superannuation was 
pending— Reversion invalid (Feb) 89B 
Contract Kot (9 of 1872), S. 70 — Tenant 
exercising right to recover repair expenses 
under S.?3 of Saurashtra Rent Control 
Act 1951 does not fall within purview of 
S. 70 (Sep) 214C 


CO-OPERATIVE SOCIETIES - 


Fe re Co-oparative Societies Act (T of 
1928), S. 9 — See Bombay Co-operative 
Societies Rules (1927), R. 21 (Sep) 236 
— Bombay Oo-operative Societies Rules 
(1927), R. 21 — Signature should be made 
personally by nominating member him- 
self (Sep) 236 
Saar Co-operative Societies Act (10 
of 1962), S. 50 (1) — Claim.of Society 
against member — Deduction of amount 
of claim from his salary by his employer 
— Claim has to be adjudged by his appro- 
priate authority (Aug) 208A 
———S, 50 (8)—Registrar when can invoke 
special machinery under S. 50 A 
Aug) 203B 
——-S, 86-—See Ibid, S. 155 ee) 156 
——— Ss, 155, 86 (1)— Order under S, 86 (1) 
directing enquiry is revisable (June) 156 
Court Fees Act (7 of 1870) 
See under Court Fees and Suits Valua- 
tions. 


COURT FEES AND SUITS 
VALUATIONS 


—Bombay Court Fees Act mi of 1969), $.5 
—See Civil P. C. (1908), S. 115 (Feb) 55A 
—S. 6 (iv) (j) and Sch. L Art, 5 — Suit 
for partition of plaintiff's share in joint 
family properties with declaration that 
two mortgages by plaintiffs father were 
not binding on him — Sch. I, Art. 5 does 
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COURT FEES & SUITS VALUATIONS — 
Bombay Court Fees Act (contd.) 

not apply—Suit is governed by S. 6 (iv) (j) 
so far as declaratory relief is concerned 

| ' (Feb) 55C 
-—-S. 6 (iv) (j) and Sch. I, Arts. 5 and 7— 
Plaintif coerced to agree to sell his shop 
— Suit to declare agreement void attracts 
S. 6 (iv) (j) (Mar) 86A 


.—_—-S, 43 (2)—Notification No. CCC 1061/ 
7005-(1) D/- 4-11-61, Item 3 — Grant ‘of 
n to withdraw from suit with 
iberty to bring fresh suit on same cause 
of action — Withdrawal is not dismissal 
for want of prosecution (June) 165 
~——Sch. I, Art. 5—See also 
Ibid, S. 6 (iv) (j) | (Feb) 55C; (Mar) 86A 
——Sch. I, Art. 7—See Ibid, S. 6 (iv) (j) 
(Mar) 86A 
—Court Fees Act (7 of 1870), S.7 — Suit 
for partition of plaintiffs 1/10th share in 
suit properties — Court commits error in 
determining plaintiffs share at prelimi- 
nary stage and asking him to pay court- 
fee on that basis _ (Feb) 55B 
——-S, 7 — Construction of plaint for 
fixing Court-fee - 





Criminal Procedura Code (5 of 1898), S. 29 


(1)—See also Child Marriage Restraint. 


Act (1929), S. 8 (Jan) 1 


——S, 202 — Magistrate not to order en-. 


quiry except upon reasons stated in writ- 
ing (Apr) 128A 
——S, 202 — Complaints against Police 
Officers — Order for enquiry and report 
from another Police Officer belonging to 
same police station not proper 

(Apr) 128B 


~—5. 203 — Delay in filing complaint 
not always fatal if properly explained 
g (Apr) 128C 
——S5. 249 — Discretion to stop proceedings 
without first hearing accused and com- 
plainant can be exercised only in excep- 
tional circumstances (June) 148 
——S, 488 (3) — Husband not showing 
cause for not complying with mainten. 
ance order — Court not E to enquire 
into causes of husband’s failure __ 
(Apr) 124 
Evidence Act (4 of 1872), S. 13 — Judicial 
decisions recognising custom are relevant 
though not ‘inter partes’ (July) 188B 
———5. 48 — Opinion evidence regarding 
custom— Admissibility (July) 188A 
——5. 112— Presumption of legitimacy— 
When can arise (Feb) 88G 


(Mar) 86B ° 
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Gujarat Agricultural Lands Ceiling Aot 
(27 of 4981) 
See under Tenancy Laws. 


S Co-operative Societies Act (40 of 
1962 
See under Co.operative Societies. 


Gujarat Gram and Nagar Panchayats (Sar- 
panch; Upa-Sarpanch; Chairman and 
Vice. Chairman) Election Rules (1982) 
See under Panchayats. . 


Gujarat Municipalities Act (84 of 1964) 
See under Municipalities. 

Gujarat Panchayats Act (8 of 1982) 
See under Panchayats, 


HIGH COURT RULES AND ORDERS 


—Bombay High Court Appellate Side Rules 
4960, Rule 5 — Reference by Single Judge 
to Division Bench — Judge must himself 
decide that matter requires decision by 
D.B, and cannot place matter before Chief 
Justice to take decision (Apr) 118F 
——Rr. 5, 6 — Reference of matter by 
Single Judge to Division Bench not in 
accordance with Rule 5 —Jurisdiction of 
Chief Justice to refer matter under R. 6 
not affected (Apr) 118G 
——R. 6 — See Ibid, R. 5 (Apr) 118G 


Hindu Adoptions and Maintenance Act (78 
of 1958), S. 4 — Section not retrospective 

(July) 188G 
—— 5s, 12 to 17—See Ibid, $.30 . 

(July) 188F 
——S. 15 — Expression “no adoption, 
which has been made, can be cancelled” 
whether conveys retrospective effect 

(July) 188H 
——S§, 80 —Section saves all eat conse- 
quences and features of adoptions made 
before commencement of Act (July) 188E 
———-5, 30 — Expression “effect of adop- 
tion” refers to all legal consequences 
flowing from adoption (July) 188F 
Hindu Marriage Act (25 of 1955), Ss. 10, 
13, 23 — Matters falling within scope of 
Ss. 10, 13 and 23 — Court must see that 
burden of proof is sufficiently discharged 
social conditions and standard of livin 
of parties may be considered (Feb) 33 
——S, 18—See also ibid, S. 10 (Feb) 38C 
——S, 18—Adultery— Proof of — Circum- 
stantial evidence, nature of (Feb) 38D 
—S, 13— Adultery — Condonation evi- 
dence - (Feb) 38F 
——-§. 18 (1)—Poof of adultery — Admis- 
sion of wife when can be accepted 


| (Feb) 88H 
—-S, 18 (1) (i) — “Living 


adultery” 
meaning of (Feb) 38E 





in 


Subject Index, A. I. R, 1971 Gujarat ee: M 


Hindu Marriage Act (contd.) 

-—Ss. 14 and 21—Rules under — Hindu 
Marriage and Divorce Rules, 1955 (Bom- 
bay High Court), Preamble — Rules are 
applicable to cases dealt with by Gujarat 


Courts (Feb) 33A 
——S, 21—See ibid, S. 14 (Feb) 834 
—S, 23— See ibid, S, 10 (Feb) 33C 


HOUSES AND RENTS 
—Bombay Bents, Hotel and Lodging House 
Rates Control Act (87 of 1947), S. 28— See 
ibid, S. 29 (2) (Nov) 270B 
——S, 29 (2) — No second appeal lies in 
proceedings to execute a decree passed in 
a suit governed by S. 28 (Nov) 270B 
—S5. 51, Proviso (Gujarat Extension 
Amendment Act, 1963)—Expression ‘right’ 
includes right to evict as contemplated 
by S. 13 (1) (e) of Saurashtra Rent Con- 


trol Act (22 of 1951) (Repealed by Act . 


57 of 1963) (Aug) 208A 
——S. 5l, Proviso (Gujarat Extension 
Amendment Act, 1963) — A proceeding 
‘need not be pending in respect of a right 
in order. that it could come under S. 51, 
Proviso (1) (ii) (Aug) 208B 
——S. 51, Proviso (Gujarat Extension 
Amendment Act, 1968) — Landlord can 
file suit for evicting tenant for sublet- 
ting before 1-1-1964 though no notice 
terminating contractual tenancy is served 
before that date (Aug) 208C 


— Saurashtra Rent Control Act (22 of 1964}, 
S. 4 (2)—Premises erected and let for first 
time on or after 1-1-1951 — Act has no 
application—Subsequent letting makes no 
difference (June) 178 
——Ss. 18 (1) and 16 — Renovation— On 
renovation tenant has no right of re-entry 
(Mar) 81B 
——S.16—See ibid, S. 13 (1) (Mar) 81B 
—— 5S. 23— See also 
(1) Contract Act (1872),S, 70 >- 
. (Sep) 214C 
(2) Limitation Act (1968), Art. 113 ~ 
(Sep) 214B 
——§, 23 — Tenant’s’ right to recover 
repair expenses barred by time — His 
right to recover them by way of deduc- 
tion also gets barred ` (Sep) 2144 


Interpretation of Statutes — See also 
Tenancy Laws — Bombay Prevention of 
Fragmentation and Consolidation of 
Holdings Act (1947), S. 9 (2) and (8) 
: (May) 181G 

—Conrt will hesitate to assume absence 
of due deliberation by Legislature in the 
use of an expression in a statute 
p (Mar) 96C 





Interpretation of Statutes (contd.) 
——Court will not rewrite a section 
) (Mar) 96D 
-Marginal note can be referred to as 
indicating drift of a section (May) 131I 
~——Language can be controlled i re. 
ference to intention of legislature 
` (July) 181B 
-Provisions of repealing Act cannot 
be construed without simultaneously con- ` 
sidering impact of saving clause on them 
(July) 188D 
———-Statute if can be construed as to 


affect vested or accrued rights (July) 188G : 


Land Acquisition Act (4 of 1894), S. 3 (2)— 
See ibid, S. 28 (Dec) 278 
——Ss.3 (£), 4 and 6—“Public purpose’— 
General interest of community is the test 

a | (June) 158A 
-~ SS. 4—See also: 


(1) Constitution of India, Art. 226 


(Nov) 264C 
(2) Ibid, S. 3 (£) (June) 158A 
(3) Ibid, S. 6 (Feb) 46B 


S, 4—Notification under, with direc- 
tion for dispensing with enquiry under 
S. 5A— Direction invalid — Whole noti- 
fication is liable to be quashed 
(Nov) 264D 
~S, 6—See also ibid, S. 3 (£) 
(June) 158A 
——Ss.6 and 4 — Notifications under 
Ss. 4 and 6—On issue of first notification 
under S. 6 notification under S. 4 is ex- 
hausted and cannot support any subse- 
quent notification under S.6 (Feb) 46B 
———5Ss, 6, 9 — Notification under S. 6 can 
be cancelled even after issue of notifica- 
tion under S. 9 (1) (Feb) 46C 


———-~-§, 6-—~ Notification under — Two in- 


terpretations possible — Interpretation 
making instrument valid to be accepted 
(Feb) 46D 


——-§, 6—Declaration under S.6 to be 
valid must be made within reasonable 
time after notification under S. 4 . 

(Feb) 46F 
——-S, 6 — Notification under S. 4 stating 
lands were likely to be needed for cons- 
truction of houses for members of Co- 


‘operative Housing Society — Notification 


under S.6 stating lands were needed 
for public purpose specified in schedule 
—Held purpose of notification under S, 6 


‘was not different from purpose in noti- 


fication under S, 4 (Feb) 46G 
——-S, 6—Declaration can be challenged 
on d that it was in colourable exer- 
cise of power of State Government 


(June) 158B 
~——S. 9—See ibid, S. 6 (Feb) 46C 
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Land Acquisition Act (contd.) 
——Ss. 9, 18 — Tenant entering into pos- 
session of land after award is not ‘person 
interested’ - (June) 145B 
—S. 17 (J) and (4) — Exercise of power 
— Condition precedent — Government 
must be satisfied regarding urgency 

(Nov) 264A 
—-S, 17 (4) — Expression “in case of 
urgency’—Meaning of (Nov) 264B 
___.S, 18—See ibid, S. 9 (June) 145B 
——S, 23—Statutory tenants have interest 
in compensation ; (Dec) 278 
——S, 48 _Government withdrawing from 
acquisition—Effect (Dec) 284 
——S. 48 (1)—Withdrawal from acquisi- 
tion—Cancellation of notification under 
S. 6 may amount to withdrawal 

(Feb) 46E 

Limitation Act (9 of 1908), Art. 120 — See 
Limitation Act (1968), Art. 113 

(Sep) 2148 
— Art. 144 — See T. P. Act (1882), S. 60 

(Sep) 289A 
Limitation Act (86 of 1963), Art. 118 


(Art. 120 of tbe Act of 1908) — Art. 113 


a 


‘Constitution 


applies for recovering amount spent by 
tenant for repairs under S. 23, Saurashtra 
Rent Control Act (1951) (Sep) 214B 


Mamlatdars’ Courts Act (2 of 1908), S. 5— 
Mamlatdar presiding over Mamlatdar’s 
Court—Power to decide whether party to 
proceeding before him is a tenant or not 
(Sep) 282A 
Minimum Wages Act (11 0? 1948), S. 9 — 
“Independent person” — Meaning of — 
Member of Industrial Tribunal wbether 
independent person (Jan) 14A 
S. 9—Representative of employees — 
Need not be actually employees in em- 
ployment in question (Jan) 14B 
——S, 12 — Workers required to work by 
seashore and away from major urban 
centres throughout territory of State — 
Not dividing areas into zones for fixing 
wages would not be violative of Art. 14 of 
(Jan) 14C 
Motor Vehicles Act (4 of 1939), Ss. 110-C, 
111 A—Presumption that application for 
compensation under S. 110-A cannot be 
filed as a pauper by applying provisions 
of O. 38, Civil P. C. stands negatived 
- (June) 161A 
— S, 111A — See ibid, S. 110C 
(June) 151A 
MUNICIPALITIES 


—Bombay District Municipal Act (3 of 
4901), Ss. 40 (6), (3) and 81-A — Lease 
falling under S. 40(5) granted under S. 81-A 
by public auction and special resolution 
ig not invalid in view of second part of 





' — §, 18, Expln. 1—See Stamp 
S. 3 


Munic palities — Bombay Municipal Act 


S. 40 (6) (Mar) 96F 
——S. 81A—See ibid, S. 40(6) (Mar) 96F 
—Bombay Provincial Municipal Corpora- 
tion Act (59 of 1949), S. 428—Limitation 
for prosecution applies both to first as 
well as continuing offences (Aug) 206A 
——S. 428—See ibid, Sch., Ch. 19, R. 2 (b) 

(Aug) 206B 
——Ch. 19, R. 2 (b) and S. 428 — Offence 
under Schedule, Ch. 19, R. 2 (b) starts 
from date of conviction (Aug) 206B 


—Gujarat Municipalities Act, 1983 (34 of 
1984), Ss. 221 and 227 — Breach of direc- 
tion given in notice under S, 221 (1) is 
punishable under S. 221 (2) aod not under 
S227 (Apr) I18ẸE 
——S. 221 (1)—Subjective satisfaction of 
Executive Committee as to existence of 


' nuisance or danger cannot be questioned 


by any authority (Apr) 118A 
———S, 221 (1) (q) — “Mechanical power” 
— Flour mill run by means of electrical 
power is included (Apr) 118C 
——S, 221 (1) — Notice under, by execu- 
tive committee — It is on behalf of 
municipality (Apr) 118D 
——§, 221 (2)—Court bas jurisdiction to 
see that ingredients of section are esta- 
blished (Apr) 118B 
——S, 227—See ibid, S. 221 (Apr) 118E 


Natural Justice — Order of Collector de- 


claring a sale to be void under S. 9 (1) of 
Bombay Act (62 of 1947), based on 
grounds other than those mentioned in 
show cause notice is null and void 

(May) 131K 
—— Order of summary eviction made by 


_ Collector under S. 9 (3) of Bombay Act 


(62 of 1947) without giving opportun:ty 
of being heard, would be null and void 
(May) 181H 
Negotiable Instruments Act (26 of 1881), 
S. 4—See Stamp Act (1899), S, 2 (22) 
(Oct) 2524 
Act (1899), 
(Oct) 252B 
PANCHAYATS ~ 


—Gujarat Gram and Nagar Panchayats 
(Sfarpanch, Upa. Sarpanch, Chairman and 
Vice. Chairman) Election Rules (1968), R. 9 
(1) — In proceedings challenging an elec- 
tion, if one of two nominations is found 
invalid, validly nominated candidate can 
be refused to be declared elected 

| (Sep) 227A 
—Gujarat Panchayats Act (6 of 1982), 
S. 44 (6) -See Panchayats—Gujarat Gram 
and Nagar Panchayats (Sarpanch, Upa- 
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Gujarat Panchayats Act (contd.) 
(Sarpanch, Chairman and Vice-Chairman) 
Election Rules (1962), R. 9 (1) 

(Sep) 227A 
——S. 44 (6) — Proceedings challenging 
validity of elections — Consequential 
direction to hold fresh election is compe- 
tent therein (Sep) 227B 
—S, 93 (2), (4) — Refusal or sanction 
under sub-section (2) must be positively 
communicated to applicant — Mere ex- 
pression of inability to decide does not 
amount to refusal (Jan) 9A 
—— 5, 93 (4) — Liability to an additional 
fine— When arises (Jan) 9C 
— S, 192—See Ibid, S. 307 (5) (f) 

(Mar) 96G 
—— §. 192 (1) — “Any other sum due” — 
Meaning — Principle of ejusdem generis 
cannot be applied (Mar) 96B 
——S. 192 (1) — “Sum has become due” 
does not refer to sum ‘determined or ad- 
judged” — Contract amount claimed — 
Whether sum is unascertained or not does 
not affect validity of recovery proceedings 

(Mar) 96E 
—Ss. 192 (1) and 279 - “Any other sum” 
in S. 192 (1) does not refer to fines in 
view of S. 279 (Mar) 96H 
——S,. 192 (9) and (1)—-Proceedings under 
sub-s, (9) do not become illegal for non- 
rendering vf bill under sub-s. (1) 

(Mar) 96A 

—— Ss, 229 (e) (i), 282 — Erecting or re- 
erecting any building without permission 
— Nyaya Panchayat has no power to in. 
flict recurring fine for a continuing con- 
travention (Jan) 9 


S, 282 — See Ibid, S, 229 (e) (i) 


(Jan 
—— 5S. 279 — See Ibid, S, 192 (1) 
(Mar) 96A 
——Ss,. 307 (5) (f) and 192— Amounts under 
contracts entered into by municipality 
before its conversion into panchayat are 
recoverable by that panchayat 
(Mar) 96G 





aimam e r 


Penal Code (45 of 1860), S. 71 — Offences 
under Ss, 279 and 804A—Accused can be 
convicted for. each of the two offences, 
but separate sentence cannot be passed 
for offence under S. 279 _ (Mar) 72 
Prevention of Food Adulteration &ot (37 
of 1954), S. 20 (1) (as amended in 1964) — 
Person authorised by Central or State 
Government or by local authority to in- 


stitute prosecution — Such authorisation . 


does not include power to consent to fl- 
ing prosecution (Jan) 20 
— 1971 Indexes (Gui) 1/{2)—4 nages. 


sora Barkhali Abolition Act (26 of 
4964 
See under Tenancy Laws. 
Saurashtra Prohibition of Leases of Agri- 
cultural Lands Act (23 of 1953) 
See under Tenancy Laws. 
Saurashtra Rent Control Act (22 of 1951) 
See under Houses and Rents. 
Specific Relief Act (4 of 1877), S. 12, Ex- 
planation—Agreement to sell property is 
not specifically performed unless its iden- 
tity is same in all material details 
(July) 178C 
——S, 27 — Persons in possession and 


- claiming adversely against vendor are 


necessary parties to suit for specific per- 
formance of agreement to sell though 
strangers to it (Oct) 256 
——S, 42 — Suit to declare that Govern- 
ment’s order levying penalty on plaintiff 
is unlawful and to restrain Government 
from withholding his deposit lying with 
Government in pursuance of a contract 
— S. 42 has no application (Oct) 241A 


——-S§, 54—See Ibid, S. 42 (Oct) 241A 
Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 
—Stamp Act (2 of 1899), S. 2 (5) (22)—See 
Ibid, S. 3 (Oct) 252B 


——~§, 2 (22) — Document in the form of 
account showing credit and debit sides 
but containing all requirements of pro- 
missory note can be treated as promissory 
note ~ (Oct) 252A 
——§, 3 — Court can consider provisions 
of Explanation 1 to S,18 of Negotiable 
Instruments Act for deciding whether 
document is promissory note (Oct) 252B 
Succession Act (89 of 1926), S. 263, Expla. 
nation Cl. (d) and Ilus. (vi)—This expla. 
nation and explanation 4 to S. 50 of Pro- 
bate and Administration Act (1881) pari 
materia — Two wills by same testator — 
Last will operative after his death 
(Apr) 115A 
———-§, 268 — No opportunity in previous 
application to put forward ground raised 
in subsequent application — Explanation 4 
to S. 11, Civil P. C. does not apply 
(Apr) 115B 
TENANCY LAWS 


—Bombay Prevention of Fragmentation 
and Consolidation of Holdings Act (62 of 
4947), S. 9 (1)—See also Natural Justice 
May) 131K 
——S, 9 (2) and (8)—Assistant Collector 
can exercise powers of Collector under 
S, 9 (2) and (8) in respect of those talukas 





10 Subject Index, A 


Tenancy Laws—Bombay Pre. of Fragmen. 
tation, Eto, Aat (contd.,) 

of which he is placed in charge of revenue 
administration (May) 131G 
S, 9 (3)—See also Natural Justice 

(May) 181H 
"9. 9 (3) — Validity of S. 9 (8) cannot 
be challenged on ground of excessive 
delegation of legislative power 

(May) 181B 
ome, 9 (3) — S. 9 (8) is protected by 
Art. 31-A of. Constitution (May) 131C 
——S. 9 (3) — After summarily evicting 
unauthorized occupant — Collector can 
order restoration of possession to original 
owner (May) 131F 
Ss. 31 (a) and 87 (2) (n)—Not invalid 
on ground of excessive delegation of legis- 
lative power (May) 131A 
——— 5. 31 (a) — S. 31 (a) is protected by 
Art. 31-A of Constitution (May) 131E 
—— S, 31 (a) — S. 31 (a) comes into force 
only when consolidation scheme comes 





into force (May) 181J 
——S, 37 (2) (n)—See Ibid, S. 31 (a) 
(May) 181A 


-Bombay Tenancy and Agricultural Lands 
Act (87 of 1948), Ss. 3 and 32-T—S. 118 of 
Transfer of Property Act applies to tenan- 
cies under the Act Mar) 73B 
——5s. 31, 3LA (c), 32-T and 88.C — 
Termination of tenancy under S. 81—For 
that alone restriction under S, 31-A (e) 
has to be fulfilled (Mar) 73A 
—— S, 31A (c)—See Ibid, S, 31 (Mar) 73A 
——S. 82.F—See Ibid, S. 88-C (2), Proviso 


(Dec) 287 

~S, 32-T—See also 
(1) Ibid, S. 8 (Mar) 78B 
_ (2) Ibid, S. 31 (Mar) 73A 
(3) T. P. Act (1882), S. 118 (Mar) 73C 


————-§, 70 — See Mamlatdar’s Courts Act 
(2 of 1908), S.5 (Sep) 232A 
——Ss. 70 (b), 84 and 85-A — Proceeding 
for getting possession of land from defen- 
dant—Defendant raising issue that he is 
tenant — Issue can be decided only by 
mamlatdar Mar) 77B 
———S. 84—See Ibid, S. 70 (b) (Mar) 77B 
———S, 85—See Mamlatdar’s Courts Act (2 
of 1906), S. 5 (Sep) 282A 
———§, 85. A—See also 

(1) Nio Dlatgaes Courts Act (2 of 1908), 


5 
(2) Ibid, S. 70 (b) (Mar) 77B 


(Sep) 232A 


.i, R, 1971 Gujarat 


Tenancy Laws — Bombay Tenancy and 
Agrl. Lands Act (contd.) 
——-§. 88-C - See Ibid, S. 31 Mar) 73A 
——~S, 88-C (2), Proviso — Expression 
‘widow’ refers to landlady who became 
‘widow’ prior to 1.4.1957 — Whether she 
had limited or full interest in property is 
not relevant (Dec) 287 


~-Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act 
(99 of 1968), S. 6— See Civil P, C. (1908), 
5.9 (Sep) 239B 
—Gujarat Agricultural Lands Gelling Act 
(27 of 1961), S. 6 (2)—see Ibid, S. 20 (2) 
(Sep) 224 
—-§, 20 (2)—Members of a family whose 
holdings are grouped together under S. 6 
(2) are entitled to notices contemplated 
by S, 20 (2) (Sep) 224 
— §avrashtra Barkhali Abolition Act (28 
of 19514). S. 39 (1) —Exclusive jurisdiction 
of Mamlatdar to decide whether a person - 
is a tenant or not—Extent (Oct) 247A 


—Saurashtra Prohibition of Leases of 
Agricultural Lands Act (23 of 1963), S. 17 
(1) —Exclusive jurisdiction of Mamlatdar 
is confined only to questions of contraven- 
tion of provisions of Act for purpose of 
imposing penalty under S, 6 (Oct) 247 


Transfer of Property Act (4 of 1882), S. 60 
— Person entering into possession of im- 
movable property as mortgagee and 
remaining in possession for more than 
12 years does not acquire ownership 
(Sep) 289A 
——-5, 113 — See also Tenancy Laws— 
Bombay Tenancy and Agricultural Lands 
Act (1948), S. 3 (Mar) 73B 
——~S, 118—Waiver—Question cannot be 
decided in writ petition (Mar) 78C 
Words and Phrases — “Any other sum 
due’’—See Gujarat Panchayats Act (1962), 
S. 192 (1) Mar) 96B 
——“Executed” — See Bombay District 
Municipal Act (1901), S. 40 (6) (Mar) 96F 
———‘ Mechanical power” — See Gujarat 
Municipalities Act (1964), S. 221 (1) (g) 
(Apr) 118C 
——‘Public purpose’—See Land Acquisi- | 
tion Act (1894), S. 3 (£) (June) 158A 
———“‘Repairs” and “Renovation” — Mean- 
ing and difference between — See Houses 
and Rents—Saurashtra Rent Control Act 
(22 of 1951), S. 18 (1) (Mar) 81B 
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AIR 1971 GUJARAT I (V 38 C 1) 
J. M. SHETA, J. | 
The State of Gujarat, Appellant v. Fulsinh 
Bimsinh and others, Opponents, 
. Criminal Reference No. 38 of 1969, D/- 
96-8-1969, made by Addl. S. J. Ahmedabad 


(Rural) Dist, at Himatnagar, in Sessions Case © 


No. 4 of 1969. 


Child Marriage Restraint Act (1929), Sec- : 
ittal of ed for 


tion 8 — Scope — Commi of accus 
offences under Penal Code along with of- 


fences under the Act to Court of Session - 


— Power of Sessions Court to try offerices 
under the Act. (Criminal P. C. (1898), Sec- 
tion 29 (1).) 


In Section 8 itself there is an express pro- 
hibition that offences under the Act cannot 
be taken cognizance of nor- tried by any 
Court other than the Courts referred to there- 
in. In view of this express prohibition in 
the special law which has got an overriding 
effect over the provisions of the general law 
i. e. Criminal P. C. even though the Com- 
mitting Magistrate has committed the accus- 
‘ ed persons to stand their trial for offences 
under the Penal Code which are triable by 
the Sessions Court, along . with offences 
under the Act, the Sessions Court will have 


no jurisdiction to try the offences under the 
Act. Case law discussed. _ (Para 27) 
Cases Referred : Chronological Paras 


(1964) AIR 1964 SC 1678 (VY 51) = 
1964 (2) Cri LI 6086, State of Uttar 
_ Pradesh v. Sabir Ali 
(1960) AIR 1960 SC $05 (V 47) = 
1960 Cri LJ 1878, State of U l 
Pradesh v. Khushi Ram . - 81 
(1956) AIR 1956 Hyd 39 (V 48) = 
1956 Cri LJ 402, State v. Chand . . 
Khan  — Se 24 
(1949) ATR 1949 All 1 (V 86) = 50 
Cri LJ 59 (FB), Rex v. Matoley Be 
, 26 


FN/GN/C793/70/DHZ/P 
` 1971 Guj/l I G—25 


(1948) ATR 1946 AN 865 (V 83) = 
47 -Cri LJ 804, Emperor v. Subedar 


(1 ATR 1945 All 840 (V 32) = 
ILR (1945) All 422, Basdeo v. Em- 


peror 
(1944) ATR 1944 Bom 146 (V 31) = 

45 Cri LJ 701, Banappa Kallappa 
_v. Emperor 27 
(1897) ILR 19 All 465 = 1897 AN 

WN 115, Queen-Empress v. Schade 28 

J. U. Mehta, Hon. Asst. Govt. Pleader, 
for the State; G. D. Bhatt, (appointed ag 
Amicus Curiae), for the Accused. 

ORDER :— This is a reference made by 
the learned Sessions Judge, Ahmedabad Rural 
at Himatnagar, recommending that the order 
of- committing the accused for several of- 
fences under the Indian Penal Code and for 
offences ge able under Sections 5 and 6 . 
of the Child Marriage Restraint Act; 1929 
(which will be hereinafter referred to as the 
Act), passed by the Judicial Magistrate First 
Class, Idar, in Crimi Case No. 1170 of 
1968, so far as it relates to offences punish- 
able under sections 5 and 6 of the Act, be 
quashed. It is so recommended on the 
ground that the Court of Session has no 
jurisdiction to- try the accused for the said 
offences, but only a Magistrate of the First 
Class has got jurisdiction to the accused 
for the said offences. - It is er recom- 
mended that. the learned Judicial Magistrate, 
First Class, Idar, be directed to proceed fur- 
ther-with the trial of the accused for the 
offences punishable under Sections 5 and 6 
of the Act, according to law, 


9. ‘The facts giving rise to this reference, 
briefly stated, are as under: 


The prosecution case is that accused Nos. 
1 and 2 kidnapped one girl Bai Vada, daugh- 
ter of Bhikhsingh Kalusingh with intent that 
she might be compelled to m against 
her will or in order that she might orced 
or seduced to illicit intercourse and that ac- 
cused Nos. 3 to 8 abetted the commission off 


ee 


2 Guj. {Prs. 2-11] 


the said offence and further, accused No. 8 
married Bai Vada, aged below 16 years and 
thereby committed an offence punishable 
under Section 5 of the Act; the other .ac- 
cused failed to prevent the said marriage be- 
ing performed and thereby committed an 
offence punishable under Section 6 of the 
Act. Bai Vadas father lodged a complaint 
at Vadali Police Station. After the necessary 
investigation, a charge-sheet was sent by the 
poles against all eight accused for the of- 

ences punishable under Sections 366-362-376 
read with Sections 511 and 34 of the Indian 
Penal Code and also under Sections 5 and 
6 of the Act. The Judicial Magistrate, First 
Class, Idar, after making a liminary in- 
quiry, committed the accused to the Court 
of Session to stand their trial. 


8. When the Sessions Case came for hear- 
ing before the learned Additional Sessions 
Judge, Ahmedabad (Rural) at Himatnagar, 
the order of committal came to be challeng- 
ed. The learned Additional Sessions Judge 
_ found that in view of the provisions of Sec- 
tion 8 of the Act and section 29 (1) of the 
Criminal Procedure Code, the Court of Ses- 
sion had no jurisdiction to try the accused 
for the offences punishable under Sections 5 
and 6 of the Act, 


4, One another contention raised before 
him was that the offences under the Act 
were alleged to have been committed within 
the jurisdiction of the Judicial Magistrate, 
First Class, at Himatnagar. In view of it, 
ordinarily, the Judicial Magistrate, First Class 
Himatnagar would be a istrate com 
tent to inquire into and try the accused for 
the said offences. In view of. the provisions 
of Section 12 (2) of the Criminal Procedure 
Code, the learned Additional Sessions Judge 
negatived the second contention. 
more, he found that committal order cannot 
be quashed on that ground in view of the 
provisions of Section 531 of the Criminal 
Procedure Code, unless it appears that such 
error has in fact occasioned a failure of jus- 
tice. It was only in view of the aforesaid 
first contention that the learned Additional 
Sessions Judge has made the aforesaid re- 
commendation in this Reference. 


5. Mr. J. U. Mehta, learned Hon. Assis- 
tant Government Pleader, aneor g for the 
State and learned Advocate Mr..G. D. Bhatt, 
appointed as Amicus Curiae, supported the 
recommendation made by the learned Addi- 
tional Sessions Judge. 


6. A short, but interesting question, 
which is no doubt a ticklish question, that 
arises in this case is, whether accused for 
the offences under Sections 5 and 6 of the 
Act are concerned, if the committal order 
is made by a Man e competent to com- 
mit the accused for trial, can be tried by 
Sessions Court in view of the provisions of 
Section 8 of the Act and Section 29 (1) of 
the Criminal Procedure Code, 


s nn I cmcca—aoulMliuUjță U lM 


State v. Fulsinh (Sheth J.) 


Further- . 


ALR 
7. I will first refer to Section 8 of the 
Act which is very material for our purposes. 


It reads: 
“Notwithstanding ao ang contained in 
Section 190 of the Code of Criminal Proce- 


a N Court ANT that a a 
esidency Magistrate or a Magistrate of the 
irst class hall take cognizance of, or try, 
any offence under this Act.” 

A plain reading of this section indicates that 
it is not only that the cognizance of any 
offence under this Act is to be taken by 
the Courts mentioned therein, but it is also 
to be tried by the Courts mentioned therein. 
Furthermore, this section does not only men- 
tion that offences under this Act be 
tried by a particular Court or by a particular 
category of Magistrates. There is an express 
prohibition. The express prohibition is that 
no Court, other than that of a Presidency 
igi or a Magistrate of First Class 
shall take cognizance of, or try, any offence 
under this Act. The prohibition is in re- 
gard to the cognizance as well as trying of 
an offence under this Act. The Child Mar- 
riage Restraint Act is a special law. Under 
this Special law, a provision has been made 
as to the Court that shall take cognizance 
of as well as try such offences and all other 
Courts are prohibited from taking cognizance 
of as well as trying any such offences under 
this Act. This is Act No. 19 of 1929, 

8. We will now refer to the relevant pro- 
visions of the imi Procedure Code 
Se will be hereinafter referred to as the 

e. 


9. In Section 1 (2) of the Code, it is stat- 
ed that it extends to the whole of India ex- 
cept the State of Jammu and Kashmir and 
the Union Territory of Manipur; but, in the 
absence of any specifice provisions to thə 
contrary, nothing herein contained shal 
affect any special or local law now in force 
or any. special jurisdiction or power confer- 
red, or any special form of procedure pres- 
cribed, by any other law for the time being 
in force, or shall apply to .... provided that 
the State Government may, if it thinks ft, 
by notification in the official Gazette, exten 
any of the provisions of this Code, - with 
any necessary modifications, to such excepted 
persons. 

10. Section 4, sub-section (1) clause {o} 
of the Code defines ‘offence’ as under:— 

““Offence’ means any act or omission made 

ea re by any law for the time being in 
orce; it also includes any act in respect of 
which a complaint may be made under Sec- - 
tion 20 of the Cattle-trespass Act, 1871.” 
It is, therefore, evident that the definition of 
the word, ‘Offence includes an act or omis- 
sion made punishable even by special law 
and not only an act or omission punishable 
a the Indian Penal Code the general 
aw, 

11. Section 5 of the Code reads:— 

“(1) All offences under the Indian Penal 
Code shall be investigated, inquired into, 
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tried and otherwise dealt with, according to 
the provisions hereinafter contained. 

(2) All offences under any other law shall 

be investigated, inquired into, tried and other- 
wise dealt with according to the same pro- 
visions, but subject to any enactment for 
the time being in force regulating the man- 
ner or place of investigating, inquiring into, 
trying or otherwise dealing with such of- 
fence.” 
In the instant case, there is such a clear pro- 
vision in Section 8 of the Act, which states 
that offences under the Act shall not be tried 
by any Court other than the Court mention- 
ed therein. 


12. Sections 28 and 29 of the Code fall 
in Chapter III which deals with “powers of 
Courts”, under the aa — “A. — Des- 
cription of offences cognizable by each Court”. 


18. Section 28 reads: 
“Subject to the other provisions of this 


Code any offence under the Indian Penal. 





Code may be tried — 

a) by the High Court, or 

b) by the Court of Session, or 

c) by any other Court by which such of- 
fence is shown in the eighth column of the 
second schedule to be triable.” 
The eighth column of the second Schedule 
refers to offences punishable under the Indian 
Penal Code, in Part I and in Part II it refers 
to offences punishable under other laws. 
Column VIII of that Schedule mentions, “By 
what Court those offences are triable”. It 


is no doubt true that this Section 28 is sub-. 


ject to the other provisions of the Code. 
But Section 28 of the Act only refers to of- 
fences under the Indian Penal Code. It in- 
dicates that any offence under the Indian 
Penal Code may be tried by the High Court 
or Court of Session or by any other Court 
by which such offence is shown in the Second 
Schedule, to be triable. The illustration 
given is: 

“A is committed to the Sessions Court on 
a charge of culpable homicide. He may be 
convicted of voluntarily causing hurt, an of- 
fence triable by a asd a 
Even though this oftenee is triable by a 
Magistrate as per the Second Schedule, if 
‘A’ is committed to the Court of Session on 
a charge of culpable homicide, the Sessions 
Judge can convict a person of voluntarily 
causing hurt. That does not mean that the 
Sessions Court will be in a position to take 
cognizance of such a case directly without 
an order of commitment by a competent 
Magistrate and try that offence. The reason 
is that Section 28 is subject to other provi- 
sions of the Code. 


14. Section 198 (1) of the Code, which is 
material for our purposes, reads: 


Except as otherwise expressly P by 
this Code or by any other law for the time 
being in force, no Court of Session shall 
take cognizance of any offence as a Court of 
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original jurisdiction unless the accused has 
been committed to it by a Magistrate duly 
empowered in that behalf.” 

Similarly, Section 194 of the Code provides: 


“The High Court may take cognizance of- 
any offence upon a commitment made to it 
in manner hereinafter provided.” 


It is thus evident that the High Court and 
the Sessions Court can take cognizance of 
any offence upon the commitment made to 
it in the manner thereinafter provided, so far 
as the High Court is concerned and so far as 
the Sessions Court is concerned, if the ac- 
cused is committed to it by a Magistrate duly 
empowered in that behalf. No doubt, if 
there are express provisions in the Code or 
there are such provisions in any other law 
for the time being in force, the Court of 
Session can take cognizance of any offence 
as a Court of original jurisdiction. In the 
absence of any such express provisions, it 
cannot take cognizance of any offence unless 


the accused had been committed to it by a 


Magistrate duly empowered in that behalf. 


15. Section 29 (1) of the Code reads:— 
“Subject to the other provisions of this 


Code, any offence under any other law shall, 


when any Court is mentioned in this behalf 
in such law, be tried by such Court.” 

No doubt, in view of the provisions of this 
S. 29 (1) of the Code, any offence under spe- 
cial law, like the Act, shall, when any Court 
is mentioned in that behalf in such law, be 
iried by such Court. No doubt, that position 
is qualified as it is made subject to the other 
provisions of the Code, In the instant case, 
as said earlier, in the special law, the Court 
has been mentioned. It is not only that the 
Court has been mentioned which is compe- 
tent to try such offences and to take cogni- 
zance of, But there is an express prohibition 
that no other Court will be entitled to take 
cognizance of, and be entitled to try such 
offence, 

16. We are not concerned with Sec. 29 (2) 
of the Code and hence, it is not necessary 
to refer to it. 

17. Sections 206 and 207 are two other 
material sections falling in Chapter 18 of the 
Code which deal with “Of inquiry into cases 
triable by the Court of Session or High 
Court”. Section 206 reads:— 

“(1) Any Presidency Magistrate or Magis- 
trate of the first class, or any Magistrate not 
being a Magistrate of the third class em- 
powered in this behalf by the State Govern- 
ment in consultation with the High Court 
may commit any person for trial to the Court 
of Session or High Court for any offence tria- 


ble by such Court.” 


This sub-section (1) of Section 206 of the 
Code gives power to the categories of Magis- 
trates referred to therein to commit any per- 
son for trial to the Court of Session or High 
Court for any offence triable by such Court. 


The question that arises for consideration is 


c 
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as to what is meant by any offence triable 
by such Court. 
- 18. Sub-section (2) of Section 206 of the 
e reads: 
“But, save as herein otherwise provided, 
no person triable by the Court of Session 
5 be committed for trial to the High 
_ Court.” ° 
It, therefore, -means that in the absence of 
any express provision to the contrary, no per- 
son triable by. the Court of Session can be 
committed for trial to the High Court. 


19. Section 207 of the Code, reads:— 

“In evéry inquiry before a Magistrate 
where the case is triable exclusively by a 
Court of Session or High Court, or, in the 
opinion of the Magistrate, ought to be tried 
-by such Court, the Magistrate shall— 

‘(a) in any proceeding instituted on a police 
report, follow the procedure specified in Sec- 
tion 207-A; and 

(b) in any other proceeding, follow the 

procedure specified in the other provisions of 
this Chapter.” 
A plain reading of these two sections indi- 
cates that even though a particular offence is 
not triable exclusively by the Court of Ses- 
sion, and is an offence triable by a Magis- 
trate, the Magistrate can commit the accus- 
ed to the Court of Session to stand his trial 
for the offence, if he is of opinion that such 
a case ought to be tried by the Court of 
Session. pi 

20. There is similar Section 347 of the 
Code falling in Chapter 24 which relates to 
- General Provisions as to Inquiries and trials. 
It, therefore, appears that it is a supplemen- 
tary provision and that section reads: . 

“(1) If in any inquiry before Magistrate, ‘or 
in any trial before a Magistrate, before sign-. 
ing judgment it appears to him at any sane 
of the proceedings that the case is one whic 
ought to be tried by the Court of Session or 
High Court and if he is empowered to com- 
mit for trial, he shall commit the aceused 
under the provisions hereinbefore contained.” 
Reading these three Sections 206-207 and 347 
of the Code in conjunction, it appears that 
even though the offence is triable by a Magis- 
trate, the Magistrates referred to, in Sec- 
tion 206 of the Code, can commit the ac- 
- cused to the Court of Session for trial. At 
the same time, one has to a in mind that 
the MARSE te is empowered to commit any 
person. for trial, for any offence triable by 
such Court. Sections 207 and 847 of- the 
Code indicate that such committal can also 
be made even though the case is not triable 
exclusively by the- Court of Session or by 
the. High Court, if the Ma te is of opin- 
ion that such a case ought to be tried b 
such Court, i.e., Court of Session, l 

21. The question for consideration, there- 
fore, is whether these provisions would con- 
trol the provisions of Sections 28 and 29 of 
the Code. So far as the offences under the 
Indian Penal Code are concerned, even 
though such offences are triable by the Magis- 
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trate only, and they are not offences exclu- 
sively triable by‘the Sessions Court or triable 
both by the Sessions Court as well as by the 
Magistrate, the Court of Session can try 
them if. the Magistrates referred to in the 
provisions of Section 206 of the Code, com- 
mit the accused for trial. The provisions of 
Section 28 of the Code make that position 
quite clear. So far as the provisions of Sec- 
tion 29- (1) of the Code are concern it 
appears that any offence under any other law 
has to be tri ee Court which is men- 
tioned in this be in such law. No doubt, 
that position is also subject to the other pro- 
visions of this Code. , 

22. Whether these Sections 206, 207 and 
347 of the Code can be said to be such other 
ee of the Code to which that Section 

9(1) is subjected? It may be that these pro- 


-visions may have been -intended to be ‘such 


other provisions of the Code. That matter 
is not absolutely free’from doubt. But in 


_the instant case, it is not necessary for me 


to decide that question finally, as it appears 
to me that the present case stands on a 
little different footing. In Section 8 of the 
Act which is special law, there is not only 
that a Court is mentioned by which such 
offences under the Act- would be tried, but 
there is also an express prohibition that no 
Court other than the Court mentioned therein 
shall take cognizance of such offences and 
further, they will not be entitled to try such 
offences. It, therefore, means that there are 


clear provisions in the special law which 
. prohibits taking cognizance of such offences 


as well as trying such offences. One should 
bear in mind the distinction between taking 
cognizance of and the competence of Court 
to try a particular offence. l 


23. In Basdeo v. Emperor, ATR 1945 All 


340, at p. 342, Braund, f., has made the fol- 
lowing observations which can be referred to, 
with advantage at this stage: 


“There is, I think, a great deal of differ- 
ence between a case in which the Sessions 
Court is enjoined in certain circumstances not 
to take cognizance of an offence and a case 
in which the Sessions Court is not a Court 
of “competent jurisdiction” in relation to that 
offence. A committal by a Magistrate. to an- 
other Court does. not confer jurisdiction on 
that other Court. Jurisdiction is given to 
Courts by the statutes which create them. 
Jurisdiction is the definition of their legal 
powers in contradistinction ‘to the machinery 


‘and procedure in accordance with which 
are to be exercised.: 


those legal powers 
Moreover, “cognizance”. of an offence or a 
case is, I thi something quite different 
from furisdiction to deal with that case. A 
Court may very well be a Court of competent 
furisdiction in regard to any particular offence 
or any particular case without being in a 
position to take “cognizance” of it; and, to 
my mind, it is a confusion of ideas to treat 
competence to take cognizance of an offence 
as the same thing as. competence in respect 
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of jurisdiction in relation” to that - offence. 
The two things are, as I see it; quite differ- 
ent.” 

Section 198 of the Code no doubt, entitles 
the Sessions Court to take cognizance of an 
offence when the accused has been commit- 
ted to it by a Magistrate, duly empowered 
in that behalf. But the Magistrate is em- 
powered to commit the accused for trial onl 
in regard to the offence triable by suc 
Court. 

24, A Division Bench of Hyderabad High 
Court in State v. Chand Khan, AIR 1956 
Hyd 89, observes: 7 

“The powers of a Magistrate to commit are 
not limited to cases exclusively triable by a 
Court of Session. The words “any offence 
triable by each Court” in Section.206 (1) are 
general and of wide application. They do not 
necessarily mean any offence which is ex- 
clusively triable by-a Court of Session as 
shown in column 8 of Schedule (2) of Cri- 
minal Procedure Code. us it is not merely 
in cases which are exclusively triable by a 
Court of Session but also in-cases which in 
the opinion of the Magistrate ought to- be 
tried such Court, that the Magistrate has 
wide deon to order commitment. The 
‘general powers under Section 206 are not in 
any way limited in this regard by the provi- 
sions of Section 207. A committal order 
cannot, therefore, be said to be without 
power’ or even an unsound exercise of dis- 
cretion because the offence is triable by a 
Magistrate empowered under Section 30 and 
the order is not liable to be quashed,” 

At page 40, in the body of the judgment, 
the pertinent observations made are: 

“It is not merely in cases which are ex- 
clusively triable by. a Court of Session but 
also in all cases which in the opinion of tke 
Magistrate ought to be tried by such Court, 
that the Magistrate has wide discretion to 
order commitment. The general powers 
under Section 206, Criminal Procedure Code 


are not in any way limited in this regard by 


the provisions of Section 207, Criminal Pro- 


cedure Code. The words used in that sec- 
tion are ress and admit of no other inter- 
pretation than the one stated above. Sec- 


tion 347, Criminal Procedure Code lends fur- 
ther support to this view. In Rex v. Matoley, 
ATR 1949 All 1 (FB), the Full Bench of the 
Allahabad High Court has observed: 


“the reasons for which a Magistrate who is 
otherwise competent may commit-a case to 
the Court of Session are not in any way 
limited either to a case which he cannot try 
or to a case in which he cannot ‘adequately 
punish. A Magistrate otherwise competent 
may commit any person for trial to the Co 
of Session for any offence.” 


Thus the contention that the Magistrate had 
no power to commit or hold preliminary in- 
quiry ` for commitment as the case was not 
exclusively triable by the Sessions Judge fails. 

Tt is also contended that as the Additional 


District Magistrate, Adilabad was invested . 
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with powers under Section 30, Criminal Pro- 
cedure Code such offences as are not punish- 
able with death ought not to be tried by 
the Court of Session and as such the Magis- 
trate could not commit this case. We can- 
not accept this view either. Section 28 (2), 
Criminal Procedure Code, makes it abun- 
dantly clear that the Court. of Session is 
empowered to try every offence. It is true 
that the provisions of Section 28, Criminal 


Procedure Code, are subject to other provi- 


sions of the Code including Section 30, Cri- 
minal Procedure Code. 

But the investment of powers under Sec- 
tion 80, Criminal Procedure Code by the. 
State Government does not oust the furisdic- 
tion of the Court of Session, nor the powers 
of such a Magistrate especially empowered 
and those of the Sessions ‘Judge me 
mutually exclusive. Powers under Section 30, 
Criminal Procedure Code only enable the 
District Magistrate to try cases which other- 
wise on account of column 8, Schedule 2 of 
Criminal Procedure Code he could not try.” 


25, Mr: Bhatt had pointed out to me a 


_decision of a Division Bench of the Allahabad 


High Court in Emperor v. Subedar Singh, 
47 Cri LJ 804 = (AIR 1946 All 865), where- 
in it was observed that the words “triable 
by such Court” refer to entries in column 8 
of the second schedule. It has expressed a 
view which is contrary to the view ress 
by a Division Bench of the Hyderabad High 
Court in the aforesaid case, but that decision 
has been overruled by the Full Bench of 
Allahabad’ High Court in AIR 1949 All 1 
). It is also significant to note that the 


‘decision earlier referred to, by me —- AIR 


1945 All 340 — has also been overruled, so 
far as this particular point is concerned, 

26. A Full Bench of Allahabad High 
Court in AIR 1949 All 1 (FB), has relied 
upon the decisions of the various High Courts, 
some ‘of which were also the decisions of the 
Bombay High Court, and it overruled its ear- 
lier decisions and made the following obser- 
vations:— : 

“The provisions contained in Sections 348 
847 and 349 are generally applicable to all 
inquiries and trials. They should be looked 
upon as supplemental to the provisions con- 
tained in Chapters 20, 21 and 22. The rea- 
sons for-which a Magistrate, who is otherwise 
competent, may commit a case to the Court 
of Session are not in any way limited either 
to a case which he cannot try or to a case 
in which he cannot e punish the 
accused. A Magistrate, otherwise competent, 
may commit any person for trial to.the Court 
of Session or the High Court for any offence; 
but he must give adequate reasons for com- 
mitting a person for an offence which is not 
exclusively triable by the Court of Session or 
the High Cout.” č , 

At page 7, it has been observed in para 32 
as under:— ~ a 

“It is, therefore, clear that there is a 

weighty volume of judicial opinion in In 


ad ee 
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which runs counter to the view so far taken 
by this Court. I shall, however, revert to 
this question after examining ` the relevant 
provisions ‘contained in the Code of Crimi- 
nal Procedure.” 


27. - Certain observations made by a Divi- 
sion Bench. of the Bombay High Court in 
Banappa Kallappa v. Emperor, 1944 Bom 
146 = 45 Cri LJ 701 are quoted therein 
indicating that in cross cases, accused can 
be committed to the Court of Session, even 
though in one of them offences were triable 
by Magistrate to avoid conflicting decisions. 
At page 9, in para 48, the relevant observa- 
tions made are: 


“The provisions of Sections 346, 347 and 
849 clearly indicate that a Magistrate who 
takes cognizance of a case may try it himself, 
-if he has jurisdictiori. But if he is of opinion 
that he cannot inflict an adequate sentence, 
he may act under Section 346 or Section 349, 
and send the case to a higher Magistrate. 
Lastly, he may, if he thinks that.it is a fit 
case for trial a Court of Session, commit 
the accused for trial, or if he has no power 
to commit himself, he may send it by reason 
of the i oas of seas 346 to rue 
Magistrate for proceedings for commitmen 
The words ‘the case is one which should be 
tried or committed for trial’ show that there 
is a clear reference for the discretion or 
‘opinion’ of the Magistrate concerned. 
Similarly, the expression ‘it appears to him 
at any stage of the proceedings that the 
case is one which ought to be tried by the 
Court of Session or High Court’ clearly in- 
dicates that the Magistrate has full discre- 
tion, at any stage of the proceedings in any 
ease before him to decide whether or not 
the case is a fit one for commitment to the 
Court of Session. The next point which re- 
quires serious consideration is whether there 
is any provision in the Code of Criminal Pro- 
cedure which in any way restricts the discre- 
tion of the Magistrate vested in him by Sec- 
tion 347.- There is undoubtedly, a serious 
conflict of judicial opinion on this question, 
as would appear from a long line of cases 
briefly noticed in an earlier part of this judg- 
ment. Section 254 has been interpreted in 
such a way as to make it obligatory for the 
m to frame a charge and proceed 
with the trial when once be has found that 
the offence is one which he is competent to 
try and which he can adequately punish.” 

At page 10, the observations made are: 


“In many of the, above-mentioned cases it 
seems to ine —— I again See with the utmost 
respect —— that the real significance of the 
general provisions contained in Chapter 24 
and, in particular, provisions of Section 347 
has been lost sight of. Then again it appears 
to me that provisions of Sections 206 and 
207, Criminal Procedure Code, which imply 
the existence of a power in the Magistrate 
concerned to commit a person for trial to the 
Court of Session or High Court, have not 
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been given due consideration in the determi- 
nation of these questions. It is important to 
note that the words used in this Section 
give a wide discretion to the Magistrate to 
commit any person for trial to the Court 
of Session for any offence triable by such 
Court. The words “triable by such Court” 
do not, in my judgment, necessarily mean 
an offence which is shown as triable by the 


-Court of Session in column 8 of Schedule 2 


of Criminal Procedure Code. The words are 
quite general and they mean that any case 
involving any offence triable by the Court 
of Session, should be committed by a Magis- 
trate for trial to the Court. Section 28, Cri- 
minal Procedure Code, makes it abundantly 
Clear that the Court of Session is empowered 
to try every offence under the Penal Code.” 
It is thus evident that for any such offence, 
a Magistrate is empowered to commit the 
accused to the Court of Session for trial, 
even though the offence is triable by a Magis- 
trate, as Section 28 of the Code makes it 
abundantly clear that the Court of Session 
is empow to try every offence under the 
Indian Penal Code. In the instant case, Sec- 
tion 28 of the Code cannot be pressed into 
service. It is only Section 29(1) of the Code 
which can be considered. As said earlier, in 
the special law itself, there is an 
express prohibition that offences under the 
Act cannot be tried by any Court other than 
the Courts referred to therein, Even an 
other Court cannot take cognizance of su 
offences, In view of this express prohibition 
in the special law which has an overriding 
effect, it is evident that even though the com- 
mitting Magistrate has committed the accused 
to stand their trial, for offences under the 
Penal Code, which are triable by the Ses- 
sions Court, Sessions Court will not have furis- 
diction to try these offences under the Act. 
The reason underlying it is that there is an 
express prohibition in special law which has 
got an overriding. effect over the provisions 
of general law. 


28. ‘There is only one old solitary case 
which had to deal with a similar question. 
It was in relation to the interpretation of 
Section 9 of the Opium Act, 1878. The 
relevant part of it reads: 


“Any person who, in contravention of this ~ 
Act, or of rules made and notified under Sec- 
tion 5 or S. 8 .... shall, on conviction before 
a Magistrate, be punishable for each such 
offence with imprisonment which may ex- 
tend to three years, with or without fine.” 
In Queen-Empress v, Schade, (1897) ILR 19 
All 465, it has been observed therein 


“that inasmuch as a conviction of an of- 
fence punishable under Act No. 1 of 1878 
must be by a Magistrate, a Magistrate tak- 
ing cognizance of such an offence has no 

ower to commit to the Court of Session”. 
t was a reference under Section 215 of the 
Code made _ by the Sessions Judge of 
Allahabad. Two persons, one of them a 


. European British subject had been charged 
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before a Ma te of the first class with 
eing, on ditferent dates and at different 


places, in the possession of opium in contra- 
vention of the rules made by Government 
under Act No. 1 of 1878. The Magistrate 
committed both the accused to the Court of 
Session. The Sessions Judge, being of opin- 
fon, that having regard to Section 9 of the 
Opium Act, 1878, a conviction, if any, could 
ae be arrived at by a Magistrate, referred 
the case to the High Court with a view to 
the commitment being quashed, 


29, It-has been observed in that judg- 
ment 


“It is quite clear from Section 9 of Act 
No. 1 of 1878 that the Court of Session has 
no jurisdiction in the matter. The conviction, 
if there is one, must be before a Magistrate, 
for a Magistrate, and not the Judge of the 
Court of Session, is the person empowered to 
pass sentence.” 


30. In State of Uttar Pradesh v. Sabir Ali, 
AIR 1984 SC 1673, the Supreme Court has 
interpreted Section 29 of the Code and has 
made the following observations:— 

“Section 29 of Criminal Procedure Code 
says that offences under any other law shall 
be tried by that Court which that law men- 
tions and it is only when no Court is men- 
tioned that the eighth column of the second 
schedule is applicable, Sub-section (2) of 
Section 15 of U. P. Private Forests Act, 
1948, mentions the Courts by which offences 
under Section 15 (1) are triable and Sec- 
tion 29 (1) of Criminal Procedure Code ex- 
cludes the application of the second part of 
the second Schedule. 
section (1) of Section 29 are peremptory. 
There is no escape from them, ey say that 
‘subject to the other provisions of the Code’ 
any offence under any other law shall be 
tried by the Court when such Court is men- 
tioned in that law. A case under Section 15 
2 of the U. P. Private Forests Act, there- 
ore, is triable only by the two Courts named 
Magistrates of the second 


therein, namely, 
third class and not by any other 


and the 
Magistrate. 


The words “subject to the other provisions 
of the Code” occurring in sub-section (1) of 
Section 29, Criminal Procedure Code, cannot 
be referred to bring in the provisions of 
third Schedule of Criminal Procedure Code. 
What Section 15 (2) of the U. P. Act does 
‘is to ee a particular Court and in 

view of the words of Section 29 (1) of Cri- 
minal Procedure Code no other Court can try 
offences under Section 15 (1) of the U. P. 
Act even though the powers of those Courts 
may be superior to those of Magistrates of 
the second and the third Class. If the second 
schedule of Criminal Procedure Code itself, 
which prescribes the Court for the trial of 
offences under laws other than the Penal 
Code is excluded, the third Schedule can- 
not bring about the same result indirectly. 
The provisions of the third Schedule must, 
therefore, be taken to define general powers 
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and not to create jurisdiction to try offences 
which the second schedule does. 

As there is no furisdiction in the Magistrate 
of first class to try an offence under 
section (1) of Section 15 of the U. P. Private 
Forests Act, 1948, the trial by such a Magis- 
trate is void under Section 530 (p) of Cri- 
minal Procedure Code. 

Dictum — It was argued before us that 
there is no point in prescribing (in Sec- 
tion 15 (1) of the U. P. Act) that the Magis- 
trates of the second and third class can try 
subsequent offences because their powers 
under Section 32, Criminal Procedure Code 
do not extend as far as the punishment pre- 
scribed by Section 15 (1). This estion 
does not arise directly but it may be said 
that two views are possible; one is that by 
implication the powers of these Magistrates 
are extended beyond what is prescribed under. 
Section 82. The other is that in a case 
where the Magistrate feels that a heavier 
punishment should be imposed he can take 
recourse to the provisions of Section 349 of 
the Code and make a recommendation to a 
Magistrate who can impose adequate punish- 
ment in the case. The words “subject to the 
other provisions of the Code” would enable 
this to be done’”. 


It is significant to note that these are the 
two views suggested at pages 1675 and 1676 
in para 5. No final decision has been arrived 
at on that point, Furthermore, it is signi- 
ficant to note that Section 15 (2) of the 
Forests Act, reads: 


“Offence under this section shall be triable 
by a Magistrate of the Second or Third Class, 
and proceedings under this section may be 
instituted on a complaint made by the Land- 
lord of the notified area of the forest in res- 

ect of which the offence is alleged to have 
eee committed or by any right-holder of 
such a notified area or forest or by the Forest 
Officer or by any officer specially empowered 
by the Provincial Government in this behalf.” 
That section only states that offences under 
Section 15 shall be triable by the Magistrate 
of the second or third Class. There was no 
express prohibition in that section as we find 
in Section 8 of the Act. 

31. In State of Uttar Pradesh v. Khushi 
Ram, AIR 1960 SC 905, the Supreme Court 
has observed: 


“Section 21 of the Prevention of Food 
Adulteration Act, 1954 is not a disabling pro- 
vision. All that it does is to authorise a 
Magistrate of the First Class to award a sen- 
tence beyond the limits prescribed for him 
under Section 32 of the Code, It does not 
affect the provisions of Sections 207 and 347 
of the Code nor has it anything to do with 
the furisdiction of a Court of Session. The 
section does not make the commitment by a 
Magistrate competent to award the full sen- 
tence prescribed by the Act, a nullity; nor 
does the section interfere with the oein 
of a Court of Session to deal with a matter 
committed to it in spite of its provision. 
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Thus where a. judicial Magistrate compe- 
tent to award full sentence under Section 16 
(1) (g) (iii) by virtue of Section 21 of the 
Act (Prevention of Food Adulteration Act), 
commits the accused to stand his trial before 
the Court of Session, presumably acting 
under Section 847 of the Criminal edure 
Code, under impression that his -power as a 
Magistrate of the First Class to impose sen- 
tence was limited by Section 82 of the Code 
and the Sessions Judge tries the case and 
convicts and sentences the accused, neither 
is the commitment void, nor is the trial by 
the Sessions Judge without jurisdiction.” ` 
At page 906, it is observed: 


“The furisdiction of a Court of Session de- 
pends upon the Code. It has jurisdiction to 
try any case which is committed to it, The 
case against the respondent had been com- 
mitted to a Court of Session by a Magistrate 
having power to commit. Further, the Magis- 
trate did not lack territorial jurisdiction to 
commit. It may be that the Magistrate was 
competent to try the case and award all 
punishment prescribed by law. It is also true 
that the Magistrate. was not compelled to 
commit the case to a Court of Session. We 
are unable to subscribe to the view that a 
commitment in such circumstances is itself 
void.” : £ 
These observations may, aoe facie indicate 
that the. view eed erein is contrary to 
the view that I propose to take. But on cri- 


tical examination, it appears that that is not > 


the correct position. Section 20 of the Pre- 
vention of Food Adulteration Act (Act No. 
87 of 1954), sub-section (2) reads:— 


“No Court inferior to that of a Presidency. 
Magistrate or a Magistrate of the First Class _ 


l this Act.” >`.. 
It only indicates that a Court inferior to that 
of Presidency Magistrate or first class, can- 
not try any offence under-that Act, There is 
no express prohibition in that Act that the 
offence under that’ Act cannot be tried or 
cognizance of that offence cannot be taken 
of, by any Court, other than the Courts 
mentioned therein. In the Act, with which 
we are concerned, there is such express pro- 


shall: try any offence under 


hibition. That decision, therefore, does not 
run counter to the view that I, propose to” 
take. { 


32. One has, therefore, to fall back on the 


provisions of Section 29 (1) of the Code and- 


the provisions of Section’ 8 of the Act for 
deciding the question whether any superior 
Court ike the Sessions Court was competent 
to try these offences or not. In the instant 
` case, there is express prohibition in Section 8 
which debars-any other Court to take cog- 
nizance of such offences under the Act as 
well as to try such offences under the Act. 
In my opinion, the necessary consequence of 
_ it is that- any such offences cannot be tried 
by the Sessions Court even though the Magis- 
trate has committed the accused for trial 
The result is that the commitment order it- 
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accepted, 
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self would not be legal. The power to take 
cognizance of and jurisdiction to try such 
ottences by any other Court, being excluded 


by clear poean in the provisions of Sec- 


tion 8, the order of commitment, so far as 
these -offences under the Act are concerned, 
is bad and it cannot be . sustained in law. 
The result is that the „reference has to be 


33. Before I part with the case, it may be 
noted that Mr. Bhatt had submitted before me 
that the order made by the learned Addi- 
tional Sessions Judge at the time of. making 
his reference indicates that the offences under 
the Act were committed within the jurisdic- 
tion of the Judicial Magistrate, First Class, 
Himatnagar and not within the furisdiction 
of the Judicial Magistrate, First Class, Idar; 
who made the committal orderin estion. 
It was, therefore, contended by him that this 
Court should send the case to the Court of 
Judicial Magistrate, First Class, Himatnagar 
for trial of the offences under Sections 5 and 
6 of the Act.. The Committing Magistrate 
made the committal order after maki a 
preliminary inquiry as contemplated by Sac 
tion 206 of the Code. The learned Addi- 
tional Sessions Judge found that the part of 
this commi order was bad in Jaw as the 
Sessions Court had no jurisdiction to try of- 
fences under Sections 5 and 6 of the Act. -It 
will not be proper for this Court, therefore, 
in such a case to decide this question urged 


by Mr. Bhatt. It will be open to the Court 


where this case is sent back tò decide the 
question whether that Court has jurisdiction 
to try these offences, or it is the Court of 


‘Judicial Magistrate, First Class, Himatnagar, 


which has got jurisdiction to try these of- 
fences. That question is kept open,. 

34. Reference is accepted. The order of 
committal passed by the learned Judicial 


‘Magistrate, First Class, in Criminal Case No. 


1170 of. 1968 is set aside, so. far as it relates 
to committal of the accused to stand théir 
trial for the offences under Sections 5 and 
6 of the Child Marriage. Restraint Act. The 
learned Judicial Magistrate, First Class, Idar, 
is directed to dispose of the case in relation 
to the offences punishable under Sections 5 
and 6 of the Child Marriage Restraint Act, 
against these eight accused, according. to law. 

35. The question whether that Magistrate 
has jurisdiction to try those offences or the 
ease Magistrate, First Class, Himatnagar 
as jurisdiction-to try these offences, is kept 
open. The accused will be at liberty to 
raise question regarding jurisdiction 
ee the Judicial Magistarte, First Class, 


-, 86. It is'my duty to note that valuable 
assistance: is rendered by Mr. Mehta, appear- 
ing for the State and Mr. Bhatt, 
appearing as Amicus Curiae for the accused; 


Reference accepted. 
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AIR 1971 GUJARAT 9 (V 58 C 2) 
N. K. VAKIL AND S. H. SHETA, JJ. 
Patel Prabhudas Dwarkadas, Petitioner v. 

Dholasan Gram Panchayat, Dholasan, and 
others, Respondents. 

Spl. Criminal A 
93-7-1969, against Order of Addl. S. J., Meb- 
sana, D/- 28-5-1989. 

(A) Panchayats — Gujarat Panchayats Act 
(6 of 1962), Sections 93 (2), (4) — Duty cast 
on Panchayat to re or grant permission 
under sub-section (2) — Refusal or sanction 
must be positively communicated to applicant 
— Mere expression of inability to decide does 
not amount to refusal so as to warrant con- 
viction if the applicant acts on presumption 
under sub-section (2). 

The intention of the Legislature in sub-sec- 
tion (2) of Section 93 is clear that before the 
liability to prosecute arises, the Panchayat has 
to comply with the specific conditions (i) that 
it has to decide either to refuse or grant per- 


mission, and this is a quasi-judicial decision,,. 


and to communicate the said decision within 
one month; (ii) that the permission if refused 
reasons must be given, If these obligations 
are carried out and then the order is made, 
breach of an order refusing permission can 
become liable for penalty. Mere failure to 
exercise the right either to refuse or grant 
permission by the Panchayat, or expression 
of its inability to carry out the duty cast on 
it, cannot be read as r within the mean- 
ing of Section 938. (Paras 5, 6) 

Thus where a resident of a village, who 
wanted to o the door in his wall at the 
back of his house which abutted on an open 
land belonging to the Panchayat, was inform- 
ed that the Panchayat did not want to. decide 
the matter as. another person had applied for 
that very land boig ted to him and 
was further inform at the papers were 


forwarded to the Taluka Development Officer - 


for satisfactory decision; such a communica- 
tion could ‘not-be said to be a refusal within 
the meaning of Section 98. The applicant; 
therefore, was entitled to act on presumption 
under sub-section (2) of Section 98 and was 
not liable’ to be prosecuted he having com- 


mitted no breach of any provision of Sec- 
tion 98 or any order passed by the Pan- 
chayat. (Para 9) 


(B) Panchayats — Gujarat Panchayats Act 
(6 of 1962), Sections 229 (e) (i), 232. — 
Erecting or re-erecting any building without 
permission — Nyaya Panchayat has no power 
to inflict recurring fine for -a continuing con- 
travention. ` 

There is no furisdicton vested in the Nya 
Panchayat to impose any recurring fine A hes 
the provisions of Section 98 (4). 
Section 232 of the Act, it becomes clear that 
except in cases falling under clause (4), the 
right to inflict fine per day for a continuing. 
contravention, is not vested. in the -Nyaya 
Panchayat: ~ | .° 3 (Para 11) 
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In. No. 82 of 1969, D/- - 


` (1968) Spl. Criminal Appln. No. 67 of 
1967, D/ i 
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(C) Panchayats — Gujarat Panchayats Act 
(6 of 1962), Section 98 (4) — Liability to an 
additional fine — When arises. 

The words “after conviction” under sub- 
section (4) indicate that there must be first 
a conviction under the. first part of sub- 
clause (4) of Section 93 and it is only after 
such a conviction. that. the additional fine 
referred to in the clause can be imposed. 
The conviction for such an offence, therefore, 
is a condition precedent and when such a 
conviction has taken place, it is only then 
that proceedings for an additional fine can be 
started, S. Cr. A. No. 67 of 1967, Decided 
on 20-8-1968 (Guj.) and AIR 1926 Bom 526, 
Rel. on. (Para 10) 
Cases Referred Chronological Paras 

- 20-8-1968 (Gu) — - 
(1926) AIR 1926 Bom 526 (V 18) = 

27 Cri LJ 1328, Emperor v. Dharala 

Mungal 10 

N. H. Bhatt with C. V. Joshi, for Petitioner; 
S. K. Zaveri (for Nos. 1 and 2) and K. J. 
Vaidya, Asst. Govt. Pleader (for No.-8), for 
Respondents. 

VAKIL, J.:— This Special Criminal Appli- 


.cation is directed against the cee of the 


Additional Sessions Judge, Mehsana given 
under his revisional jurisdiction under Sec- 
tion 271 of the Gujarat Panchayats Act, 1961 
confirming the order of the Nyaya Panchayat 
at Lich village in Mehsana Taluka whereby 
he dismissed the Revision Application of the 
resent petitioner apne e order of the 
yaya Panchayat whereby the Nyaya Pan- 


. chayat had convicted him for an alleged of- 


fence for having violated Section 93 of the 
Gujarat capitan eu Act, 1961, (hereinafter 
referred to as ‘the Act’) and ordering him to 
pay a fine of Rs. ae and further ordering 
that if he did not up the gap made for 
putting in a door within ten days then a fine 


-of Rs. 2/- per day from 18th February, 1967 


be levied and further that the Panchayat 
should take néc steps to fill up.the gap 
of the door. The short facts leading to this 
order are as follows:— ` x4 

The petitioner is a- resident of village 
Dholasan in Mehsana Taluka, Respondent 
No. 1 is the Gram Panchayat constituted 
under the Act, and respondent No, 2-is the 
Nyaya Panchayat constituted for that area. 
Respondent No. 3'is the State of Gujarat. 
On the 2nd of November, 1968, the peti- ` 
tioner had. applied to the Gram Panchayat 
for permission to allow him to open a door 
in the back wall of his house. This part of the 


Pipe, building abuts on open street land, 
t 


appears that one Ambaram of the same vil- 
lage having come to know that the petitioner 
had asked for the permission, applied to the 
Panchayat for granting him ‘that land which 
is touching the Aa building. at the 
back. The Ad made by the pet- 
tioner came to be considered: by the Pancha- 
yat on the 80th November, 1968. It appears 
that at that- time the application made by 


r a 
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Ambaram Joitaram also came up for deci- 
sion, It is the allegation of the petitioner that 
Ambalal Joitaram is an influential man in the 
village. Respondent No, 1 the Panchayat 
therefore found it difficult to take a decision 
which may displease Ambalal Joitaram by 
ae permission to the petitioner. On 

at day respondent No. 1 Panchayat passed 
a resolution (Exhibit “A’) which runs as fol- 


lows:—~ 


“Meeting was held today wherein Patel 
Prabhudas ,.Dwarkadas of this village had 
sought permission for placing door in the 
wall of hig house. Ambaram Joitarambhai of 
this village had given application to get the 
said land at a lump sum. The Panchayat, 
therefore, inspected the site today, looking to 
the present situation of the place under 
demand, the Panchayat is silent (this is 
erased) for disposing of these applications. 
The Panchayat therefore resolves to forward 
the papers to the Taluka Development Off- 
cer, for taking satisfactory decision regarding 
the demands of the aforesaid Patel Prabhu- 
das Dwarkabhai and of the No. 2. Resolu- 
tion passed umanimously, It is resolved that 
the papers and applications be sent to the 
Taluka The secretary to take further steps.” 
It is the case of the petitioner that the said 
resolution is ambiguous and it only expresses 
its inability to decide one way or the other 
and forwarded the application of the peti- 
tioner and the application of Ambaram Joita- 
ram to the Taluka Development Officer, may 
be for guidance or for decision. . It is the 

etitioner’s case that intimation of this reso- 
ution was not given to him and he proceed- 
ed to open and fix the door assuming 
the permission was ae as per the provi- 
sions of Section 98 (2) of the Act. The mem- 
bers of the A ie eater No. 1 being 
annoyed at this act of the petitioner, decid- 
ed to file a complaint against him under Sec- 
tion 93 (4) of the Act, for having opened up 
a door in his wall abutting on the adjoining 
land belonging to the Panchayat without per- 
mission of the Panchayat. Thereafter respon- 
dent No. 2 the Lich Nyaya Panchayat took 
up the matter on the 7th of February, 1969 
and imposed a fine on the petitioner of 
Rs. 20/. and further orderéd that the pett- 
tioner shall pay a recurring fine of Rs. 2/- 
per day if he fails to close the door within 
ten days from the date of the order, There- 
after the Criminal Revision Application No. 
ll of 1969 was filed in the Court of the 
Sessions Judge, Mehsana against the respon- 
dents by the petitioner but the learned Judge 
dismissed the Revision Application. The said 
order of the Additional Sessions Judge is 
Exhibit P’. 

9. Before us Mr. Bhatt, the learned Advo- 
cate for the petitioner, tried to raise the con- 
tention that the resolution of the Panchayat 
dated 30th November, 1968, was not com- 
municated to him. Therefore whatever be 
the contents of that resolution, it not having 
been communicated, he was entitled under 


oe bg eaa e a aaan 


Prabhudas v. Dholasan Gram Panchayat (Vakil J.) 


A. L R; 


Section 93 to act under the presumption that 
the permission was granted and under the cir- 
cumstance, in any event the conviction is 
bad in law. We have not permitted Mr. 
Bhatt to agitate that question because that 
involved a question of fact and we find that 
the learned Additional Sessions Judge has ac- 
cepted the finding of the Nyaya Panchayat 
that the said resolution was communicated. 
Tt is therefore not open to the petitioner to 
reagitate that question before us, Under the 
circumstances, Mr. Bhatt made the following 
Ae submissions for challenging the convic- 
on:— 

I. The resolution of the Panchayat neither 
grants nor refuses permission. Therefore the 
petitioner was entitled to construct or put in 
the. door for which he had asked for permis- 
sion, on the presumption under sub-section (2) 


of Section 93 of the Act. 


Il. The recurring or daily fine imposed by 

the Nyaya Panchayat was not in accordance 
with law and in any case that part of the 
order must be quashed. 
Now before we go to the submissions made 
on this contention of the parties, it would 
be proper for us to look at the provisions of 
Section 93 of the Act and we may. as well 
reproduce the relevant part thereof: 


“93. (1) No person shall erect or re-erect 
or commence to erect or re-erect within the 
limits of the Gram or Nagar as the case may 
be, any building without the previous permis- 
sion of the Panchayat. 

(2) Permission shall be presumed to have 
been granted if the Panchayat fails to com- 
municate its sanction or refusal in respect 
thereof within one month from the date of 
receipt of the application for the permission. 
In case of pee. the Panchayat shall com- 
municate to the applicant the reasons there- 
of; and an gates shall lie against any such 
order of refusal to the President of the Taluka 
Panchayat. 

XX xx xx i 

4) Whoever erects or re-erects or com- 
mences to erect or re-erect any building with- 
out such permission or in any manner con- 
trary to the provisions of sub-section (1) or 
any by-law in force, or any conditions im- 
pee by the panchayat shall, on conviction 

e punished with fine, which may extend to 
fifty rupees and in the case of a continuing 
contravention, he shall be liable to an addi- 
tional fine which may extend to five rupees 
for each day during which such contravention 
continues after conviction for the first such 
contravention. ; 

(5) Without prejudice to the penalty pres- 
cribed in sub-section (4), the Panchayat may— 

(a) direct that the erection or re-erection 
be stopped; 

(b) by written notice require such erection 
or re-erection to be altered or demolished, as 
it may deem necessary, 
and if the requirement under clause (b) is 
not complied with within the time fixed in 
the notice, the panchayat may cause the alte- 
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ration or demolition to be carried out by its 
officers and all the expenses incurred by the 
panchayat therefor shall be recoverable in the 
same manner as an amount claimed on ac- 
count of any tax recoverable under Chap- 
ter IX: l 
xx EX xx 
(8) xx XX xx 
Explanation The expression “erect” or 
“re-erect” with reference to a building in this 
section includes— 


a) xx xX xx 
b) xx XX xx 
c) xx XX xx 
d) xx xx XX 
e) xx XX xX 
XX XK xx 
XX Xx 


XX 
) construction in a wall adjoining any 
street or land not vested in the owner of 
oe of a door opening on such street 
lang”. 


Sub-section (1) clearly lays down a restraint 
on the right of a person to erect or re-erect 
or commence to erect or re-erect any build- 
ing without the previous permission of the 
Panchayat. There can be no doubt that 
putting in the wall of a building, a door 
would be covered by the expression “erect or 
re-erect” as it is directly covered by the in- 
clusive definition given in the explanation 
clause (h) to this Section 98. Sub-section (2) 
on a plain reading means that when a person 
seeks permission under sub-section (1) to do 
any of the acts mentioned in sub-section (1), 
the Panchayat has to communicate either its 
sanction or refusal in respect thereof within 
one month. If it fails to do so, permission 
shall be presumed and the person applying 
will be free to do the thing for which the 
permission was asked for. case the Pan- 
chayat chooses to refuse ission, it has to 
give reasons for such ae and a right of 
appeal is given to the party concerned. It is 
obvious therefore that the Legislature has 
intended it to be a quasi-judicial act. Now 
one thing is clear that so far as the present 
case is concerned, it is not the case where 
the authority has altogether failed to commu- 
nicate but the case of the petitioner is that 
the resolution which was passed cannot 
amount to refusal of permission, It is con- 
ceded that it does not amount to granting 
of permission. There is no doubt that the 
resolution also does not im terms refuse per- 
mission, Read as it is, it is entirely un- 
equivocal on the question of refusal. It only 
informs the petitioner that the Panchavat 
does not want to decide the matter and have 
forwarded the papers to the Taluka Develop- 
ment Officer to do the needful. The mate- 
rial question that arises therefore for our 
decision is whether this communication can 
be said to be a refusal within the meaning 
of Section 98 (2) of the Act. 


8. Before we proceed to deal with the 
respective submissions on behalf of the par- 
ties, it would be helpful to refer to some of 
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the similar próvisions in the Acts concerning 
other local authorities. In the Bombay Dist- 
rict Municipal Act, 1901, Section 96 is the 
similar provision. There also the require- 
ment is that before beginning to erect any 
building, or to alter externally or add to any 
existing building, or to construct or recons- 
truct any projecting portion of a building in 
respect of which the Municipality is em- 
powered by Section 92 to enforce a removal 
or set-back, the person intending so to build, 
alter, add or reconstruct etc., s have to 
give to the municipality notice thereof in 
writing for permission and shall also have to 
furnish certain details, if required by law or 
by special order to do so. Sub-section (2) 
of that section then provides that save as 
otherwise provided in the Act or the rules 
and bye-laws thereunder, the Municipality 
may either give permission, to erect, alter, add 
to or reconstruct the building according to 
the plan and information furnished or ma 
impose in writing such conditions as to lev 

drainage, sanitation, materials or to the di- 
mensions and cubical contents of rooms etc., 
or ae direct that the work shall not be pro- 
ceeded with unless and until all questions 
connected with the location of the building 
and any such street have been decided to 
their satisfaction. Sub-section (8) also autho- 
rises the Municipality, within one month 
from the receipt of such notice, before issu- 
ing any order under sub-section (2), to either 
issue a provisional order directing that for a 
period which shall not be longer than one 
month from the date of such order, the in- 
tended work shall not be proceeded with or 
may demand further particulars. Then sub- 
section eee for the right of the owner 
of the building to proceed with the work 
under certain circumstances and those cir- 
cumstances are that in case the municipality 
within one month from the receipt ae the 
notice given under sub-section (1), have nei- 
ther (i) passed orders under sub-section (2) 
and served notice thereof in respect of the 
intended work; nor (ii) issued under sub- 
section (3) any provisional order or any de- 
mand for further particulars; (iii) in case the 
Municipality had demanded er particu- 
lars and such particulars were furnished but 
no further orders within one month from the 
receipt of such particulars are passed. Sub- 
section (5) then provides that if anybody 
were to begin any construction, alteration etc. 
without giving any notice under sub-sec. (1) or 
without furnishing the documents or affording 
information etc., prescribed in the earlier 
part of the section or except as provided in 
sub-section (4), without waiting or in any 
manner contrary to such legal orders that 
may be issued by the Municipality or jn any - 
other respect contrary to the provisions of the 
Act or any bye-law, shall be punished with 
a fine which may extend to one thousand 
rupees and in the case of a continuing con- 
travention of any of the aforesaid provisions, 
he shall be liable to an additional fine which 
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may extend to ten rupees for each day. It 
may also direct the building or the alteration 
etc., to be stopped and upon a conviction 
being obtained, by written ~ notice uire 
such construction etc, to be demolished or 
altered. 


4, It may be noted that in the later Legis- 
lation that is to say in the Bombay’ Municipal 
Boroughs Act, 1925 by Section 123 and in 
the Gujarat Municipalities Act, 1963 by Sec- 
tion 155, similar provisions have been enact- 
ed and we do not think it nec for our 
purposes to detail them here. But if we have. 
a look at the scheme of these provisions, it is 
more or less the same, but a bit more elabo- 
rate than the scheme of Section 98 of the 
Act as very complex problems have to be 
handled by’ the local authorities in respect of 
constructions or alterations in buildings. But 
the fact remains that the general structure 
or the underlying scheme in the enactment 
of Section 93 and the other pa to 
which we- have referred to are the same with 
one material difference that so far as the pro- 
visions of the other Acts are concerned, óne 
further power is granted to the local autho- 
rities viz., to ask the applicant to wait for 
one month more and supply the local autho- 
rity with further information or give other 
directions as laid down in the respective sec- 
tions. But the fact remains that there is-a 
period prescribed within which the local au- 
thority has to act that is to say one month 
in the initial stage and at the most one month 
more under the extra powers granted under 
the other three acts to which we have made 
a reference. But the underlying principle is 
the same that the local authority has 10 de- 
cide the question by ultimatel 
refusin 
prescribed time of one month or two months 
as the case may be. ‘The other provisions 
also provide that if the Municipality does not 


communicate any order granting or refusing . 


permission within the prescribed time, the 
applicant will have the night to proceed with 

e construction for which the permission is 
sought. i 


5. Turning back to the provisions of the 
Gujarat Panchayats Act, as we have observ- 
ed, the action under sub-section (2) is intend- 
ed to be quasi-judicial. 
Sub-section (1) creates a restriction on the 
right of the owner of the property to enjoy 
his property but at the same time sub-sec- 
tion (2) casts an obligation on the Pancha- 
yat to take the decision wi the time 
prescribed óne way or the other. The ai 
age requires that it has either to grant the 
permission or to refuse it. Not only that but 


the grant or refusal must be duly communicat- - 


ed to the © concerned within a period 
of one month from the receipt of the appli- 
cation. -The duty cast even does not end 
there. It requires the authority to give rea- 
_ sons if it were to refuse permission. It also 
gives a right to the subject to appeal against 
the order of réfusal. One more thing to be 
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e permission, sought within the ` 


exercise of power. - 


‘ence but will 
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noted is that disregard of the provisions 

this Section or the order passed by the Pan- 
chayat by the owner of the property is made 
penal. Under the acknowledged principles 
of construction of statutes, a provision Tiko 
this has to be strictly construed. The 
anxiety of the Legislature to cast an obliga- 


_tion on -the authority to’ take the decision 


one way or the other is ressed in clear 
ge which categorically requires the 
authority either to refuse permission or grant 
permission and furthermore to communicate 
it within one month. In case it fails to 
carry out this obligation, a presumption in 
favour of the subject is to be raised. Fur- 
thermore, as pointed out above, it also 
obliges the authority to give reasons in case © 
of refusal. If these obligations are carried 
out and then the order is made, breach of 
an order refusing permission can become 
liable for penalty. Penal liability of the per- 
son -asking for the permission would arise 
only. if the conditions precedent are compli- 
ed with by the local authority. In the pre- 
sent case we find it difficult to see how the 
conditions precedent can. be said to have 
been complied with. The resolution on the 
contrary makes it quite clear that the Pancha- 
yat did not want to take any decision itself 
either of refusing permission or granting the 
ermission sought by the petitioner. Its 
ilure to exercise the right, either to refuse 
or grant permission, or expression of its in- 
ability to carry out the duty cast on it, can- 
not be read as refusal within the meaning of 
Section 98. In the light of the specific 
wording used in the resolution and the con- 
tents ot the resolution even, we are unable 
to cull out refusal. by implication, even if it 
is assumed that refusal by implication is per- 
missible under the present position of ie 
As we read the requirements of the law and ` 
the clear language used, it positively indica- 
tes the legislative anxiety to require the 
authority either positively to grant or posi- 
tively to refuse and commmunicate that deci-. 
sion to the pay concerned. If that were 
not so, the To would’ have provided 
that if withi one month, permis- 
sion is not communicated, it will 
be presumed that the permission- is refus- 
ed. But the presumption provided-is to the 
contrary. Then again the refusal has to be 
supported by reasons to be given in the com- 


‘munication. In the present case in the com- 


munication by the Panchayat to the petitioner 
no reasons are given. It is not possible for 
us to read in the resolution either a decision 
refusing permission or any reasons given for 
such refusal. l 


6. When a statutory provision enables fn-[ - 
flicting of penalty and provides an encroach- 
ment. on the natural rights of the citizens, it 
is expected that the Legislature will not leave 
its intention to be gathered by mere infer- 

ill convey it in terms reasonably 
framed and that is what the Legislature has} - 
done in sub-section (2) of Section 98. 


1971]: 


tention of the Legislature in the present 


visi in our view is clear that before. 
the labili 


ty to prosecute arises, the Pancha- 
yat has to comply with the specific condi- 
tions (i) that it has to decide either to refuse 
or grant permission and this is a quasi-judi- 
cial decision and to communicate the said 
ecision within one month; (ii) that the per- 
mission if re reasons must be given. 
Neither of these two conditions precedent 
have been complied with. To include with- 
in the language used by the Legislature a 
case of no decision whatever and furnishing 
of no reasons, would amount in our view, dis- 
regard of one of the fundamental rules of 
construction and would amount to doing vio- 
lence to the language used. The object of 
the provisions is two-fold. One is to prevent 
unauthorised construction and the other is to 
cast an obligation on the local authority to 
take a decision when the citizen approaches 
for permission, to either grant. or refuse per- 
mission and communicate that decision within 
one month and also give reasons if the per- 
mission is refused. Normally the idea is not 
to put any unreasonable restriction on the 
find sniectal rights of the citizens to hold and 
enjoy property. The mischief intended to 
be prevented is also twofold. On the one 
haad to prevent a citizen using the property 
to the detriment of the interest of others an 
on the other hand to prevent the local au- 
thority from aces capriciously so as to dep- 
rive the citizen of his fundamental right to 
enjoy his property. 


7. The learned Assistant Government 
Pleader, appearing on behalf of the State 
however tried to submit that it cannot be 
said that the resolution neither grants nor 1e- 


fuses permission. He urged that one thing is | 


certain that the resolution does not grant per- 
mission. .Therefore it is a refusal. He fur- 
ther urged that from the act of communica- 
tion and the fact that there is no permission 
granted and the contents of the resolution, 
refusal should be implied. We are unable to 
accept this submission of the learned Assis- 
tant Government Pleader for reasons that we 


have already given. It is true that there has . 
been a communication of the resolution of the ` 


Panchayat which does not contain any per- 
mission but it is difficult to agree with him 
that from these facts, refusal should be culled 
out. Apart from that, we have already point- 
ed out that the nature of this provision of law 
is such that it requires strict construction and 
the language used clearly indicates the legis- 
lative intent that a definite decision has to 
be taken by the Panchayat to refuse or lo 
grant. Reading this resolution as it stands, 
it clearly indicates that the Panchayat did: not 
take any decision as re refusal or grant- 
ing permission to the applicant. On the 
contrary it specifically states that the Pan- 
chayat remains silent and would not like to 
express its view one way or the other as re- 
gards the two applications. . It is therefore 
impossible to hold that the Panchayat: had 
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‘pearing for . 


_chayat for deciding the question. 


- fact that 
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taken the decision of refusing the application 


of the petitioner by implication, 


8. Mr. Zaveri, the learned Advocate a 

ndents Nos. 1 and 2 su 

mitted that on the facts of this case, the con- 
tent of the resolution itself must be held to 
amount to refusal. He tried to develop a 
different line of reasoning in support of his 
submission: He argued that the word “Maun” 
used in the resolution should not be con- 
strued to mean that the Panchayat refused to 
take a decision. He ed that if the ap- 
plication was only by the petitioner and if 
they had mentioned that they were keeping 
silent over it, it may not have amounted to 
refusal, But in the present case the petitioner 
wanted to open the door in -his wall at the 
back of his house which abutted on an open 
land belonging to the Panchayat and another 
person had applied for that very land being 
granted to- him and under these circumstan- 
ces the Panchayat used the word “Maun” and 
forwarded the papers to the Taluka Pan- 
He urged 
that under the provisions of the Act, the 
Gram Panchayat did not have the powers to 
directly grant the application for land being 
granted and it can only recommend for such 


a grant to the Taluka Panchayat, Taking all 


these factors into consideration, argued Mr. 
Zaveri, when the Panchayat stating all these 
facts communicated the contents of the reso- 
lution to the petitioner, the Court must hold 
that that communication contained a refusal 
of the application of the petitioner. If it 
was not the intention of the Panchayat to 
communicate a refusal, he argued, the Pan- 
chayat would not have communicated the 
resolution. 


9. We have given our careful considera- 
tion.to the submission of Mr. Zaveri but we 
find that it is not tenable having regard to 
the positive requirements of the provisions of 
law. The resolution even if read by itself 
clearly shows that the decision which was 
taken by the Panchayat was to keep quiet as 
regards both the applications and to forw 
the papers to the higher authority “for takin 
satistactory decision regarding the deman 


-of the aforesaid Patel Prabhudas Dwarkabhai 


and of No, 2.” This reference to No. 2 is 
of course ‘to the application of Ambaram 
pa for grant ot. that piece of land to 
im. Nothing. can be more clear than the 
the Panchayat for reasons best 
known to them instead of exercising the 
powe vested in them to either .grant or re- 
e the permission sought by the petitioner, 
decided to send the matter for decision by 
the higher authority. Even if the law would 
permit us to imply by implication a refusal, 
in our opinion this resolution as it stands 
cannot be considered to imply any such deci- 
sion. of refusal. Under the circumstances we 
hold that the learned Additional Sessions 
Judge was in error in holding that the prose- 
cution launched and the conviction made on 


-_ m 
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the petitioner by the Nyaya Panchayat was 
P On our finding, the petitioner was en- 
titled to act under sub-section (2) of Section 
98 and the petitioner was not liable to be 
prosecuted he having committed no breach 
of any proven of Section 93 or any order 
passed by the Panchayat. 


10. The only other point which is can- 
vassed before us is that in any case the re- 
curring fine imposed by the Nyaya Pancba- 
yat is unsustainable. Mr. Bhatt drew our 
attention to a decision of the Division Bench 
of this Court in yew Criminal Appla. No. 
67 of 1967, D/- 20-8-1968 (Guj) where the 
very provision of Section 98, sub-section (4) 
was considered. “The Court on construction 
of sub-section (4) came to the conclusion that 
the words “after conviction” indicate 
that there must be first a convic- 
tion’ under the first part of sub-clause 
(4) of Section 98 and it is only after such a 
conviction that the additional fine referred 
to in the clause could be imposed. The con- 
victon for such an offence, therefore, is a 
condition precedent and when such a convic- 
tion has taken place, it is only then that pro- 
ceedings for an additional fine could be start- 
ed. They have referred to a decision of the 
Bombay High Court in Emperor v. Dharala 
Mun AIR 1926 Bom 526 wherein it was 
decided that a Court cannot sentence a person 
to pay a fine for a prospective offence but 
can only impose a daily fine for failure or 
disobedience which is proved to have conti- 
nued for a certain period after the date of 
the first conviction. Additional penalty re- 
ferred to in the section could, therefore, be 
imposed only after the conviction and when 
if it had been found that the disobedience or 
contravention had continued. The Division 
Bench of this Court therefore held that that 
part of the order passed by the Nyaya Pan- 
chayat and the learned Additional Sessions 
Judge required to be quashed. In the light 
o 


s decision the same principle has to be. 


followed in the present case, 


11. But we do not want to leave this 
question at this and would also like to ob- 
serve that as a matter of fact there is no 
jurisdiction vested in the Nyaya Panchayat 
to impose any recurring fine under the provi- 
sions of Section 93 Ay Section 229 of the 
Act lays down that a Nyaya Panchayat shall 
take cognizance of and try all or any of the 
offences including the abetment thereof, or at- 
tempt to commit any such offences mention- 
ed in the said section but subject to the pro- 
visions of sub-section (8) of Section 218. In 
clause (e) (i) of Section 229, we find the 
following provision: “(i) erecting or re-erecting 
etc., any budang without permission” under 
Section 98. This would show that the Nyaya 
Panchayat can take cognizance of any offence 
in respect of a matter contained in Section 93 
(4) and Section 218 (8) has no bearing in the 
present case. But then there is another sec- 
tion which lays down a restriction on the 
jurisdiction of the Nyaya Panchayat to inflict 
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penalty and that section is Section 282 of the 
Act. The relevant part of Section 282 is as 
follows:—— 

“232, (1) The following are the maximum 
pann io which may be inflicted by a Nyaya 

anchayat for the offences mentioned in Sec- 
tion 229 — for an offence— 





(i) xx XX xx 
(ii) xx XX XX Di 
(iii) under the provisions of any other Act 


mentioned in Section 229 of this 
exceeding twenty rupees; 

v under a rule made under Section 323 
or bye-law made under sub-section no Sec- 
ton 824 of this Act, fine not exceeding fifty 
rupees and in addition not exceeding five 
rupees per day for a continuing contraven- 
tion as provided in that sub-section. 

2) xx XX XX 
Reading this provision, it becomes clear that 
except in cases falling under clause (4), the 
right to inflict fine per day for a continuing 
contravention, is not vested in the Nyaya 
Panchayat. The present case would fall with- 
in the purview of clause (3) and the maxi- 
mum punishment by the Nyaya Panchayat 
can be fine not exceeding rupees twenty. 
Clause (4) only deals with offences falling 
under bye-laws made under Section 323 or 
sub-section (4) of Section 324 of the Act and 
in those cases only the power is vested in 
the Nyaya Panchayat to inflict fine not ex- 
ceeding rupees and in addition fine not 
exceeding five rupees per day for a conti- 
nuing contravention as provided in that sub- 
section. We, therefore, hold that the order 
of recurring fine inflicted by the Nyaya Pan- 
chayat, is illegal not only on the ground that 
on a proper construction of sub-section (4) 
of Section 93 it could not have imposed such 
a recurring fine as discussed earlier but also 
on the ground that the said order is without 
jurisdiction whatever. 

18. The result is that the whole order of 
the Nyaya Panchayat dated the 7th February, 
1960, is illegal and is set aside. Consequent- 
ly the decision of the Additional Sessions 


ct, fine not 


Judge .dated 23rd May, 1969, given in Cri- 
minal Revision Application No. 11 of 1969 is 
also erroneous and is set aside. Rule made 


absolute. 
Rule made absolute. 


Gee 
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The Digvijaysinghji, Salt Works Pvt., Ltd, 
and others, Applicants v. The State of Guja- 
rat, Opponents. 

Spl. Civil Appla. No. 283 of 1987, D/- 
17-6-1969. i 

(A) Minimum Wages Act (1948), Section 9 
— “Independent person” —— It means per- 


son who is neither employer nor employee in 
scheduled employments — Member of In- 
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dustrial Tribunal not concerned with forma- 
tion or carrying out of government's econo- 
mic or industrial policy is independent per- 
son. (Para 9 
(B) Minimum Wages Act (1948), Section 9 
— Representative of employees —— Need not 
be actually employees in employment in 
question. (Para 11) 
(C) Minimum Wages Act (1948), Sec. 12 
— Fixation of minimum wage —— Salt pan 
industry —- Workers required to work by 
seashore and away from major urban centres 
throughout territory of State — Not dividing 
areas into zones for fixing wages would not 
be violative of Article 14 of Constitution. 
(Constitution of India, Article 14.) 


(Para 13). 


Cases Referred: Chronological Paras 
(1964) ATR 1964 Bom 51 (V 51) = 
ILR (1968) Bom 672, Ramkrishna 

Ramnath v. State of Maharashtra 8 
(1863) AIR 1968 Ker 115 50) = 
ILR (1962) 1 Ker 166, D. M. S. 

Rao v. State of Kerala 6 
(1962) AIR 1962 SC 12 (V 49) = 
1962-1 SCR 946, U. Unichoyi v. 

_ State of Kerala 12 
(1961) ATR 1961 Madh Pra 182 
” 48) = 1961 MPL] 802, Narottam- 

as Harjiwandas v. P. B. Gowarikar 4, 8, 8 
(1958) ATR 1958 Punj 425 (V 45), 

Jaswant Rai v. State of Punjab 6, 7, 8 


I. M. Nanavati, for Applicants; G. N. 
Desai, Govt. Pleader, for Opponents. 


DIVAN, J.:— The petitioners in this mat- 
ter are the salt-manufacturers producing salt 
by solar heat from sea-water at different 
ee in the State of Gujarat and the res- 
pondent is the State of Gujarat. The peti- 
tioners own Marine Salt Works at different 
places and they manufacture salt by drawing 
sea-water into crystallisers and then allowing 
it to evaporate by solar heat. The salt thus 
manufactured is sold as ordinary salt in the 
market by the petitioners. The petitioners 
engaged various categories of employees 
directly as well as through contractors for 
the purpose of manufacturing salt; and ac- 
cording to the petitioners, the working condi- 
tions and the rates of payment of the em- 
ployees vary as per the local conditions of 
work at different places. Under the Miai- 
mum Wages Act, 1948, enacted by the Parlia- 
ment, the State Government is empowered to 

the minimum rate of wages under Sec- 
tion 8, provided the procedure prescribed 
under the Act is followed. The State Govern- 
ment can fix such wages in respect of sche- 
duled employments. Schedule of the dif- 
ferent employments in respect of which the 
minimum wages could be fixed was enacted 
when the Act was passed in 1948 and under 
Section 27, the State Government is empower- 
ed to add entries to the Schedule thus adding 
to the list of scheduled employments. In 
exercise of the powers conferred upon it, the 
Government of the State of Gujarat by issu- 
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ing a Notification of July 7, 1964, added: 
“Employment in salt-pan industry” as one of 
the entries in the list of scheduled employ- 
ments. On November 21, 1964, the Stato 
Government appointed a Committee under 
the Chairmanship of Mr, B. C. Vakil, Member 
of the Industrial Court at Ahmedabad, to hold 
enquiries and to advise the Government in 
respect of the fixation of minimum rates of 
wages in respect of the employment in the 
Salt-Pan Industry. The said Committee sub- 
mitted its report to the Government of Guja- 
rat and on the advice of the said committee 
and after consulting the Advisory Board ap- 
pointed under Section 7 of the said. Act, the 
Government by their Notification, dated 10th 
January, 1967 fixed the minimum rates of 
wages for salt-pan industry in the State of 
Gujarat, under the provisions of Section 5 
of the Act. These rates of minimum wages 
were to come into force from February 1 
1967. The present petition has been filed 
by the petitioners for a writ of or in the 
nature of mandamus or any other appropriate 
writ, direction or order quashing and settin 
aside the impugned Notification, dated 10 
January, 1967, issued under the provisions 
of Section 8 (1 (a) read with Section 5 (2) 
of the Act; and the petitioners seek for an 
order from this Court permanently restrain- 
ing the respondent from enforcing Payan 
of minimum wages in accordance with the 
impugned Notification. 


2. At the hearing of this Special Civil 
Application before us, Mr. ee on be- 
of the petitioners, urged the following 
three contentions. Firstly, he contended that 
the constitution of the Committee was not 
in accordance with law inasmuch as the 
Chairman of the Committee was not an inde- 
pendent person as required by Section 9 of 
the Act and inasmuch as two persons appoint- 
ed by the Government as representing the 
employees in the scheduled employment did 
not represent the employees in the salt-pan 
industry. Secondly, Mr. Nanavati contended 
that the minimum wages fixed by the Gov- 
ernment after following the procedure as 


mentioned above are in reality fair wages 


and not the minimum wages; and thirdly, 
Mr. Nanavati contended that the different 
areas in the State of Gujarat where’ salt-pan 
any is being carried on have not been 
divided into different zones on the basis of 
local conditions of work and, therefore, all 
the areas have been treated on par. This 
has been treated indiscriminately as right and 
this has been done in an arbitrary manner 
and this arbitrary fixation of minimum wages 
on equal footing irrespective of local condi- 
tions of work is violative of Article 14 of 
the Constitution of India. These are the 
only three grounds on which the impugned 
Notification has been challenged before us. 


8. In order to appreciate the first conten- 
tion urged by Mr. Nanavatl it is necessary 
to go to Section 9 of the Act. That section 
provides as under:— 
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“9. Each of the committees, sub-commit- 
tees and the Advisory Boards shall consist of 
ersons to be nominated by the appropriate 
Cavauiicnt representing employers and em- 
. ployees in the scheduled employments, who 
be equal in. number, and independent 
persons not exceeding one-third of its total 
number of members; one of such ind . 
dent persons shall be appointed the ir- 
man the appropriate Government.” 


Mr. Nanavati has contended’ before us that 
in the instant case Mr. B. C. Vakil, who was 
a member of the Industrial Court at Ahmeda- 


bad, was not an independent person contem- 


plated by Section 9 of the Act. Apart from 
authorities and decided cases on the inter- 


pretation of Section 9, on examination of the . 


scheme of the section, it is clear that there 
should be equal number of members ` repre- 
sa employers and employees in the 
scheduled employments and er indepen- 
dent persons not exceeding one-third of the 
total number of members of the committee 
etc. are also appointed and the Chairman 
of the Committee or the Advisory Board, as 
the case may be, has to be one of such inde- 
par persons. An independent person in 


context means, in our opinion, a person - 


who is neither an employer nor an employee 
“din the scheduled employments; and it is in 
that sense that the words “independent per- 
sons” have been used by the Legislature 
under Section 9. The Legislature has pro- 
vided in this section that the membership of 


the different committees, sub-committees and: 


the Advisory Boards contemplated by this 
Act should he by nomination by the appro- 
priate Government of persons representin 
employers and employees.in the schedul 
employments and at the same time some per- 
sons who are.neither employers nor employees 
in any of the scheduled employments, and, 
therefore, are independent either of em- 
| ployers or of employees, should be appointed 
and the Chairman should be one of such 
independent persons. In this context, Mr. 
Nanavati contended. that every employee of 
the State Government in whatever depart- 
ment he might be functioning is dependent 
upon the State and, therefore, he is not an 
independent person within the meaning ‘of 
Section 9, on the interpretation of Sec. 9; 
which we have just now set out, this. conten- 
tion of Mr. Nanavati must fail. 


4, However, Mr. Nanavati has relied on 
the decision of the Madhya Pradesh High 
Court in Narottamdas Harjivandas v, P. B. 
Gowarikar, AIR 1961 Madh Pra 182. In 
that case, a Division Bench of the Madhya 
Pradesh High Court has laid down that the 
independent member mentioned in Sec, 9 
of the Minimum Wages Act must be inde- 
pendent of employees, employers and also 
the State. In that particular case, the Labour 
Commissioner of the State of Madhya Pra- 
desh and the Director of Economics and Sta- 
tistics -of that State had been appointed as 
me 


D. Salt Works v. State (Divan J.J 


of the Advisory Board contempla- 


A. LR. 


ted by Section 7 of the Act. At page 187 
of the report, Dixit, C. J. delivering the judg- 
ment of the Court has observed:— . 

“We are not abe oka to accept. the stand 
taken on -be of the State t the ex- 
pression ‘independent persons’ as used in 
Section 9 means persons who are indepen- 
dent only of employers and employees in 
the scheduled employment and includes an 
official. The ordinary connotation of the 
words ‘independent person’. is a person who 
is not dependent on any body, authority or 
organisation and who is able to form his own 
opinion without any control or guidance from 
any outside agency. 

In the’ matter of fixation of minimum 
wages the contesting parties are no doubt 
the employers and the employees. But the | 
Government who fixes the rates of wages 
is not absolutely disinterested in the matter. 
This is so especially when the Government 
itself controls or runs a scheduled employ- 
ment. It is not pua that the opponent- 
State controls employment in public motor 
transport as also in a tannery at Gwalior. 

If the State runs stage carriages and owns 
a tannery, then it is clearly ‘an employer 
within the definition given in Sec, 2 (e) (ii) 
of the Act.. Then again, in a welfare State 
as envisaged by the Directive Principles of 
State Policy embodied in Part IV of the Con- 
stitution, the State cannot be regarded as a 


. mere passive onlooker in the determination 


of wage structure or of minimum wages. 


The State is, therefore, actively interested 
in wage-earners andin the matter of fixation 
of minimum. wages in any. scheduled employ- 
ment. If the State is thus so interested party 
then a Government official cannot by any 
stretch of reasoning be regarded as'an inde- 
pendent person for the at ass of Section 9. 
The expression ‘independent person’ must be 
construed to mean as one who is indepen- 
dent of the employers and the employees as 
well as Government. A Government set- 
vant’s freedom of action and thought is limit- 
ed by the fact that he is required to act 
for carrying out Government’s policy.” 

In our opinion, while considering .this deci- 
sion of the Madhya Pradesh High: Court, 
one must not lose sight of the fact that the 
persons appointed by the Government as 
independent persons in that particular case 
were the Labour- Commissioner and the 
Director of . Economics and Statistics and 
those officers were directly concerned with 
the carrying out of the Government’s policy. 
In the instant case before us, however, the 
person who has been appointed as the Chair- 
man is the member: of the Industrial Court; 
who performs judicial functions and who is 
in no way connected with carrying out of 
the Government’s policy and-whose field of 
action and thought is in no way limited by 
the fact that he is required to act: for the 
urpose of carrying out Government’s policy. 

our opinion, the observations of the learn- 
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ed Chief Justice of the Madhya Pradesh 
High Court must be read in“ the context of 
those particular, officers before him being thé 
Labour Commissioner and the Director of 
Economics and Statistics of the State Gov- 
ernment. In the instant case, we are not 
concerned with any Executive Officer of the 


State but with an officer who is Pe ine 
C “a 


judicial. functions in the discharge of hi 

cial duties and who is not concerned either 
with the formation or carrying out of the 
Governmenť’s policy.  . 


5. As against this decision of the Madhya 
Pradesh High Court, we may point out that 
three of the High Courts in India, viz., 
Kerala High Court, the Punjab High Court 
and the Bombay High Court have in terms 
dissented from the view taken by the Madhya 
Pradesh High Court. ' 


6. In D. M. S, Rao v. State of Kerala, 
AIR 1983 Ker 115, Vaidialingam, J. (as he 
then was) has held that the expression ‘inde- 
pendent person’ in Section 9 does not mean 
one who is independent of the employers 
and the employees as well as the Govern- 
ment. According to the learned fudge, 
there is no such indication available from 
the provisions of Section 9. When it speaks 
of persons to be nominated by the Govern- 
ment to the committee representing employ- 
ers and employees in the sch employ- 
ments and also of nominating an ‘indepen- 
dent o the object of the enactment is 
that the ‘independent erson’ should be one 
who has nothing to do with the employers 
or employees in the scheduled employment 
in question. It may be that under particu- 
Jar circumstances, when an industry, in which 
the State Government as an employer may 
also be vitally interested and in which case 
it can be considered to be an employer, it 
may not be proper to appoint an official to 
the committee treating him as an. indepen- 
dent on. In this particular case, the 
learned Judge of the Kerala High Court has 
followed the decision of the Punjab High 
Court in Jaswant Rai v. State o 
AIR 1958 Punj 425 and in terms dissented 
from the view of the Madhya Pradesh High 
Court in Narottamdas’s case, AIR 1961 SC 
182 (Supra). 


7. In Jaswant Rai v. State of Punjab, 
AIR 1958 Punj 425, Bishan Narain, J., sitting 
singly has held that it is not laid down any- 
where in the Act or elsewhere that an offi- 
cial of the Government cannot be nominated 
as a member of the committee or that only 
a non-official can be considered to be an 
independent person. An ‘independent’ per- 
son in this context, according to the learned 
Judge, means a person who is neither an 
employer nor an employee in the employ- 
ment for which minimum wages are to be 

According to the learned Judge, the 
appointment of a Labour Commissioner as 
ass or _independent interest was 
valid and, therefore, his appointment as 
Chairman was also valid. It may be point- 
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ed out that the Madhya Pradesh High Court 
considered the decision of the Punjab High 
Court in Jaswant Rai’s ogden 1958 Punj 
425 (supra) and in terms differed from the 
view expressed therein. - 


8.. In Ramkrishna Ramnath v. State of 
Maharashtra, AIR 1984 Bom 51, a Division 
Bench of the Bombay High Court has con- 
sidered the decision of the Madhya Pradesh 
High Court in Narottamdas’s case, AIR 1961 
SC 182 (supra), and of the Punjab High 
Court in Jaswant Rai’s fase AIR 1958 Punj 

it was held by the Division 
Bench consisting of Kotwal J. (as he then 
was) and Wagle, J. that it cannot be said 
that the provisions of the Minimum Wages 
Act prescribe that a Government servant 
cannot be a member of the Advisory Buard 
or that if he is a member, he cannot be an 
‘independent n within the meaning 
Section 9. e expression ‘independent per- 
sons is used in contradistinction with per- 
sons representing employers and persons re- 
presenting employees. The true meaning, 
therefore, of the words ‘independent persons’ 
in Section 9 of the Act is that those persons 
must be independent of the other two classes, 
namely, persons representing employers and 
ons representing employees. The word 
independent’ in context cannot mean 
independent in the ordinary and wider ac- 
ceptation of that term as meaning ‘not belong- 
ing to any party or group whatsoever; not 
being under obligation to anybody’. If that 
shade of meaning were to be given to the 
word ‘independent’, it will be practically im- 
possible to find an independent person where 
a major industry is concerned for it will al- 
ways be possible to find or at least to allege 
some connection or other with the industry 
against most persons. 


9. . Independently of ‘the decisions of the’ 
Punjab, Kerala and Bombay High Courts, on 
an analysis of Section 9, we have come to ` 
the same conclusion . and the construction 
which has appealed to them has also ap- 
pealed to us. We have also inted out 
above that while reading the decision of the 
Madhya Pradesh High Court, it must be 
borne in mind that the Government of 
Madhya Pradesh was interested in two of 
the scheduled employments and what seems 
to have weighed with the- Madhya Pradesh 
High Court is the fact which is well recog- 
nised in industrial disputes that the minimum 
wages fixed in one industry in the State are 
bound to.have répercussions on minimum 
wages in’ the same State or same area and 
it appears that it is in this context that the 
Madhya Pradesh High Court has held that 
the Labour Commissioner and Director of 
Economics and, Statistics were not indepen- 
dent persons within the meaning of Sec. 9 
of the Act. In our opinion, on the interpre- . 
tation of Section 9 of the Act and further 
in view of the. fact that in this particular 
case before us, Mr. B. C. Vakil, Member 
of the Industrial Tribunal, was not concern- 


- was also 
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al field but was performing 
judicial and quasi- dicial functions in the 





10. As regards his first contention re- 
garding the constitution of the Committee, 
Mr. Nanával also contended that Navin- 
chandra M. Barot and Rasiklal Mehta, who 
were appointed by the Government on the 
Committee as representing employees were 
not representatives of the employees in thi 
aa industry in question viz., Salt-Pan 
Industry. In Para 11 of the petition, it has 
been stated that both Navinchandra M. Barot 
and Rasiklal Mehta, nominated by the Gov- 
ernment as employees’ npe aan were 
the persons connected with labour organisa- 
tions and had practically nil or very much 
less experience in the manufacture of. salt 
pan industry. Navinchandra Barot is one of 
the nominated Directors of the Hindustan 
Salt Works, but even Barot has also no expe- 
rience of the salt pan industry. Both Barot 
and Mehta are the labour representatives 
ap eame o in and day out before the 
ante ial Tribunals. 


- Il. Im the affidavit-in-reply filed on be- 
ora Oa sca 8, it has been 
stated :— 


f “I deny that Shri Navinchandra M. Barot 
and Shri Rasiklal Mehta appointed by Gsv- 
emment as employees’ representatives were 
persons connected with only labour organisa- 
tions and had practically nil or very much 
less. n in the manufacture of salt- 
pan industry. I do not admit that Shri 
Barot has no experience of the salt-pan in- 
dustry. I say that Shri Barot was one of 
the Directors of Hindustan Salt Works. He 
Vice-President of . Mundra Salt 
Works Mazdoor Sangh, Bhuj, and President 
of the Kandla Salt Works Mazdoor San 
Ahmedabad. Shri Rasiklal Mehta was also 
a Vice-President of the Mundra Salt Works 
Mazdoor Sangh, Bhuj, and both the unions 
are unions of the employees of-salt pan in- 
dustry. As such both the aforesaid persons 
were actively connected with the conditions 
prevailing in salt-pan industry.” . 
There has been no affidavit-in-rejoinder con- 
tradicting these assertions of facts in the affi- 
davit-in-reply. In the light of these facts, 
Mr. Nanavati contended that in the context 
of Section 9 of the Act, the words: “r2pre- 
senting employees in the scheduled employ- 
ment” must mean the persons who are ac- 
tually workers and employees in the sche- 
duled employment concerned and Trade 
Union Officials or the Trade Union Repre- 
sentatives, who have only the experience of 
representing the employees in labour dis- 
putes before the Industrial Tribunals and 
other similar bodies cannot be considered to 


be representatives of employees of this parti- 
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employees for the purpose o 
9, 


å, L R. 
cular scheduled employment. It was cop- 
tended in this connection that it is only ac- 
tually the employees in the salt-pan industry 
who can be conversant with the conditions ‘of 
work in that particular industry and only 
such actual employees can represent the em- 
ployees in this particular industry. It was 
contended that as Navinchandra Barot and 
Rasiklal Mehta were mere Trade Union Iea- . 
ders, they could not be said to be represen- 
tatives of all the employees in the salt-pan- 
industry in the State of Gujarat. We are 
unable to accept this particular contention 
of Mr. Nanavati because all that the section 
requires is that the persons nominated by the 
State Government on such Advisory Com- 
mittee, Sub-Committee or Advisory Board 
shall be persons representing employees in 
the scheduled employments. The section 
nowhere requires that they shall be actually 
employees in the employment in question nor 
does it require that a person who has expe- 
rience or knowledge in one capacity or an- 
other of the problems of employees in a 
particular industry cannot resent those 
nomination 
under Section 

12. We now come to the next conten- 
tion of Mr. Nanavati viz., that the rate 
which has been fixed as the rate for mini- 
mum wages is in fact fair wages and the 
concept of minimum wages has not been 
borne in mind in fixing the rates. Mr. Nana- 
vati cited before us in this connection, the 
decision of the Supreme Court in U. Uni- 
choyi v. State of Kerala, AIR 1962 SC 12. 
There the Supreme Court has considered the 
effect of the provisions of Sections 3, 4 and 
5 of the Minimum Wages Act and the con- 
stitutional validity of these provisions. Gajen- 
dragadkar, J. (as he then was) delivering the 
Dis of the Supreme Court in that case 

pointed out in para 12 as follows:— 


“What the Act purports to achieve is to 
prevent exploitation ot labour and for that 
purpose authorises the appropriate Govern- 
ment to take steps to prescribe minimum 
rates of wages in the scheduled industries. 
In an under-developed country which faces `“ 
the problem of unemployment on a very 
large scale it is not unlikely that labour may 
offer to work even on starvation wages. The 
policy of the Act is to prevent the. employ- 
ment of such sweated labour in the interest 
of general public and so in prescribing the 
minimum wage rates the capacity of the 
employer need not be considered. What is 
being prescribed is minimum wage rates 
which a welfare State assumes every em- 
ployer must pay before he employs labour.” 

para 18, the components of a minimum 
wage in the context of the Act have been 
laid down by the Supreme Court and rely- 
ing upon the report of the Committee on 
Fair Wages, the Supreme Court observed:— 


“The Committee came to the conclusion 
that a minimum wage must provide not 
merely for the bare subsistence of Hfe but 
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for the preservation of the efficiency of the 
worker, and so it must also provide for some 
measure of education, medical requirements 
and amenities. The concept about the com- 
ponents of the minimum wage thus enuncia- 
ted by the Committee has been generaily 
accepted by industrial adjudication in this 
country. Sometimes the minimum wage is 
described as a bare minimum wage in order 
to distinguish it from the wage structure 
which is ‘subsistence plus’ or fair wage, but 
too much emphasis on the adjective “bare” 
in relation to the minimum wage is apt to 
lead to the erroneous assumption that the 
maintenance wage is a wage which enables 
the worker to cover his bare physical needs 
and keep himself just above starvation. That 
clearly is not intended by the concept of 
minimum wage. On the other hand since 
the capacity of the employer to pay is treat- 
ed as irrelevant, it is but right that no addi- 
tion should be made to the components of 
the minimum wage which would take the 
minimum wage near the lower level of the 
fair wage, but the contents of this concept 
must ensure for the employee not only his 
sustenance and that of his family but must 
also preserve his efficiency as a worker.” 

Unfortunately for the petitioners in the pre- 
sent case, there are no materials on the re- 
cord of this case which would go to indicate 
that the rates which have been fixed as 
minimum wages in the instant case jnclude 
something which do not fall within the defi- 
nition of ‘components of minimum wages’ as 
described by the Supreme Court in the above 
case. In paragraphs 15 and 16 of the peti- 
tion, the contention has been raised about 
the minimum wage rates having been fixed 
on the basis of fair wages and not on the 
basis of minimum wages. In the affidavit- 
in-reply filed on behalf of the State, in 
para 16, it has been pointed out that even 
the employers’ Associations have in the oral 
evidence given before the Advisory Com- 
mittee for salt pan industry admitted that 
the requirement of a family would be 
Rs. 104.40 per month. Some other em- 
ployers have stated that they would require 
Rs. 125 per month. On the other hand the 
employees have estimated the monthly re- 
quirement between Rs. 110 to Rs. 240. When 
one turns to the Notification issued by the 
Government fixing the minimum wages, one 
finds that the maximum amount which has 
been prescribed in this connection is Rs. 104 
per month for skilled workers, Rs. 91 for 
semi-skilled workers and Rs. 71/50 P. for 
unskilled workers. Thus according to the 
affidavit-in-reply, the rates which have been 
prescribed by the Government under the im- 
pugned Notification cannot be said to exceed 
the figure of minimum wages for the require- 
ments of a workers family as indicated by 
the evidence before the Advisory Committee 
in this particular instance. 
from these averments in the petition and in 
the affidavit-in-reply, in the instant case the 
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petitioners are faced with the defect of the 
absence of any materials, which would go 
to show that factors other than the compo- 
nents of minimum wages, as laid down by 
the Supreme Court in U. Unichoyi’s case 
(supra), have been taken into consideration 
by the Advisory Committee or by the Gov- 
ernment. In these circumstances, because 
of the absence of such material, this conten- 
urged on behalf of the petitioners must 


13. Regarding the last contention urged 
by Mr. Nanavati before us, again the peti- 
tioners are faced with the same defect of 
absence of materials on the record of the 
case. In paragraphs 15 and 16 of the peti- 
tion, it has been contended that for the pur- 
poses of cotton textile industry, different 
zones have been recognised and dearness 
allowance is being aaa in different zcnes 
at different rates. It has been contended in 

ara 16 that by not grouping at all the dif- 
ae zones in the State on the considera- 
tion of the varying cost of living prevailing 
at different Pa the ape Notifica- 
tion is entirely arbitrary and violative of the 
fundamental right guaranteed by the Con- 
stitution of India by Article 14. In para 17 
in the affidavit-in-reply, it has been denied 
that the impugned Notification has not taken 
into consideration the cost of living index 
prevailing in different areas of the State of 
Gujarat. According to the affidavit-in-reply, 
the Committee had collected the necessary 
material by issuing a questionnaire, by oral 
evidence and also by visiting the Salt Works, 
and in para 5.2, Chapter V (page 24) 
the Committee has given reasons for not 
dividing the State into different zones. The 
Committee has observed that the Salt Pan 
Industry is located at distant places from 
urban and rural areas and most of the work- 
ers engaged in this employment have their 
place of residence adjacent to the salt works 
and in the opinion of the Committee, the 
workers have a uniform standard of living; 
and, under these circumstances, the Com- 
mittee did not recommend that the State 
should be divided into different zones for 
P the minimum wages and has recom- 
mended a uniform wage rate for the entire 
State. The report of the Advisory Commit- 
tee has not been brought before us by the 
petitioners or by the respondent. No notice 
was served before the hearing of the eo 
by the petitioners i the respondent to 
produce a copy of the report or to keep a 
copy ‘of the report ready at the time of the 
hearing of this petition and again we are 
faced with the difficulty of lack of materials 
while considering this particular contention 
of the petitioners. The employees engaged 
in this particular industry, viz., the Salt Pan- 
Industry, have to work by the side of the 
seashore throughout the territory of Gujarat 
and thus away from the major urban cen- 
tres. If under these circumstances, the areas 
have not been divided into zones for fixing 
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minimum wages, it cannot be said that the (1965) AIR 1965 Bom 17 (V 52 Noe 
rovisions of Article 14 of the Constitution 1965 (1) Cri LJ 145, State ` v. Shankar 
ve been violated.in the instant case. In Gambhire i 
any event, the petitioners have to thank (1965) AIR 1965 Guj 83- (V 52) = 
D for the state of affairs that exists 6 Guj LR 406 = 1966 Gi 1) 411 
today inasmuch as they have not placed- Bhula 


sufficient -materials before me to enable us 
. to decide this particular contention. 

14. All the. three contentions urged be 
fore us on behalf.of the petitioners fail. The 
result, therefore, is that this petition fails 
and is dismissed with costs. Rule is dis- 


charged. 
. Petition dismissed. 
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Criminal Appeal No. 396 of 1966, D/- 
10-7-1969 -against order of Judi. Magistrate, 
First Class, Bhavnagar in Criminal Case No. 
860 of 1965. 

Prevention of Food Adulteration Act 
(1954), Section 20 (1) (as amended in 1964) ` 
— Prosecution for offence under the Act — 
Person authorised by Central or State Gov- 
ernment or by local -authority . to institute 
prosecution — Such authorisation does . not 
include power to consent to filing prosécu- 
tion — AIR 1965 Guj 83, Overruled. 


If a person: who is merely authorised by ` 


‘a local authority or the Central Government 


or the State Government to institute prose- 


cution for spacers under the Act, consents 
to filing of such 
sons like the F Inspectors, ven prosecu- 
tions filed by such persons would be bad in 
law. -Merely, a conferment of the power to . 
institute such rosecutions on su a yes 
by his principal i. e. either of Cen 
ernment, State Government or Local autho- 
rity does not necessarily carry the power to 
consent to filing of ae prosecutions. ‘The 
power to institute prosecution and the power 
to consent to filing prosecution’ are distinct 
powers. Authorisation to consent to filing 
rosecution must be express and it can be 
general authorisation which may be given 
by gene or special order. AIR 1965 Guj - 
83, Ove ruled. (Case law discussed.) 


oe m a 
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D. U. Shah, for Appellant; D. D. Vyas, for 
Respondent No. 1; A. H. Thakar, Hon. Asstt. 
Govt, Pleader, for Respondent No. 2. 


J. M. SHETA, J.:— This is an appeal 
filed. by a- Food seer of Bhavnagar 
Municipality against the acquittal order pass- 
` ed by the learned parar i ae irst 
Class, Bhavnagar, Mr. hhaya, in a 
Criminal Case No. 530° of 1965 in favour 
of respondent No. 1 (who will be hereinafter 
oe to as the acc . The accused 

a aig for allegedly selling ube 
tert honey. He was. prosecuted. for 
offence punishable uda S a 16 (1) (a) @ 
read with Section 7 (i). of ‘the Prevention of 
Food Adulteration Act, 1954 (Central Act 
No. 37:-o0f 1954) which will be hereinafter 
referred to as-the Act, alleging that the ac- 
cused had sold adulterate honey on 25th 
une, 1965 to the Food Inspector, pe 
t was taken for the- purposes of analysis. 
At the time the sample was taken, the ac- 
cused had declared that the honey sold by 


him from Khed-Brahma ` 
Kendra, Ahmedabad and in su “iopo of that 
version of his, he had produ some origi- 
nal bills, Exs. 12 to 14. He had requested 
that a process be issued against thé proprie- 
tors of the said concern and accordingly, a 
process was. issued against them and they ap- 
peared before the trial Court. Finding that 
‘there was no evidence to incriminate the 

they were discharged under Section 253 (13 
of the Scr Procedure Code. A charge 
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1971. 
was framed against the accused. The prose- 
cution led the. evidence- to’ establish: that 


charge. The accused was” examined * under 
Section 342 of the Criminal Procedure Code. - 


He volunteered to. be a witness for himself 
and -he examined himself as a witness for 
the defence, s T aac 

2. On consideration of the evidence led 
by the prosecution, the trial Court found that 
the accused had sold honey, to the. complain- 
ant which did not conform to the prescribed 
standards laid down in the relevant rules of 
the Prevention of Food Adulteration Rules, 
1955. That position was not assailed before 
the trying Magistrate. The defence of the 


accused in the trial Court was that- he had 


jad the honey which he. had purchased 
m 
Ahmedabad as pure honey-and so he coul 

not be said to have committed any offence. 
The learned trying Magistrate found that in 
the bills under which the accused purchased 
honey, there was'a mention that this con- 
cem was can in “pute honey’. It could, 
therefore, be-inferred in law that there was 
a requisite warranty. It was further borne 
out, according to. the trying Magistrate, from 
the prosecution evidence as well. as the evi- 
dence of the accused that the honey sold 
to the complainant by the accused was sold 
in the- same. state as he had purchased it. 
In his opinion, therefore, the accused cannot 
be said to have sold adulterated honey to 
the complainant. He sold the honey which 
was purchased by him in the same condi- 
tion. In short, the learned trying Magistrate 
was of opinion that the accused was en- 


titled to avail of the defence referred to, in. 
Section 19 of the Prevention of Food Adul- - 
teration Act, 1954. On that pom he ac- - 


quitted the accused of the offence in ques- 


tion. 
3. The a came for ‘hearing before 
our learned Brother Sarela, J. Sarela J., was 


of opinion that there being no such warranty 
as has been referred to in Section 19 (2) 
of the Act, the accused was not protected. 
Furthermore, he was of opinion. that there 
was no proof adduced as required by Cl. (b) 
of Section 19, sub-clause (2) of the Act. In 
that view of the matter taken~by him, the 
learned Advocate Mr. D, D. Vyas, appear- 
ing for the accused, took up a contention 
that the prosecution launched in this caše 
was not by a proper person or a competent 
authority. The authority was given. to- the 
Health Officer to institute ‘such a prosecu- 
tion. That authority did -not extend to the 


giving of the written’ consent to the filing- 


of the prosecution. Therefore, although the 
Health Officer could under the authority 
file-a complaint by himself, he. could ‘not 
give -written consent to its filing in the ab- 
sence of such express authorisation. In short, 
a contention- was‘raised before Sarela, J., 
that in the absence of- any’ such -express 
authorisation with regard to the consent to 
filing of prosecution, such a.complaint filed 
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-cution can be instituted 
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by a Food Inspector of Bhavnagar Munici- 

ity was not by a proper person an 
eventually, -the prosecution. was bad, and 
consequently,- the Court could not take cog- 
nisance of the offence. Sarela, J., on exa- 
mination of several decisions of this Court, 


_' given:.by single’ Judges and Certain observa- 


tions made by a Division Bench of this 
Court and on analysis of the material sec- 
tion 20 (1) of the Act, felt a doubt about 
decisions by single 
Judges of this Court. That doubt was espe- 

ially raised in view of the position that in 
none of thosé decisions, certain observations 


_made by the Supreme Court in State of Bom- 


bay (now Gujarat) v. Parshottam Kanaiyalal, 


AIR 1961 SC 1, were considered. Sarela, J., 


in his referring judgment, has referred to the 
statement of law made by the Bombay High 
Court and approved by. their Lordships of 
the Supreme Court, which runs as under: 

“The plain grammatical meaning of this 
section is that the written consent may be 
of the State Government, or a local autho- 
rity, Or a person authorised in that behalf 
by the State Government ‘or local authority. 
In our -view, under this section, the prose- 


1) by the State 
Government, (2) by a l authority, (8) by 
a person. authorised in. that behalf by the 
State Government-or (4) by a person simi- 
larly authorised by a local authority. Fur- 


ther, a prosecution -can also be instituted 
with the consent of any of these four autho- 
rities.” At the time the Supreme Court was 


called upon to construe the section the words 
“Central Government’ were not in the sec- 
tion and, therefore, the authorities mention- 
ed were four. l i 

_ 4: Sarela, J., in his referring order, ob- . 
serves: -o - 

“These observations of the Supreme Court 
do- not appear to have been brought to the 
notice of the Court in any of the decisions 
of this Court just referred to: 

Having regard to the different views ex- 
pressed in these decisions “and to the fact 
that the implication of the Supreme Court’s 


`- observations in AIR 1961 SC 1 do not ap- 


pear to have been canvassed before any of . 
the Judges and having regard to the impor- 
tant question avled I refer the case to 
the Division Bench.” E 
This is how this appeal has come to us, 
..5- The important qnestion for considera- 
tion is the interpretation of Section 20 (1) 
of the Act. To appreciate the rival conten- 
tions. urged at the Bar and to arrive at a 
correct meaning, we first propose to set out 
yee relevant part of Section 20 (1) of the 
cf. : Í 


6. We will first set out the relevant part 
of Sec. 20 (1) of the Act as it stood before 
its amendment by the Amending Act No. 49 
of 1964, known as “The Prevention of Food 
Adulteration (Amendment) Act, 1964, dated 
25th December, 1964, which came into force 

1965. It-reads:— -` 
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-. “20 (1) No prosecution for an offence nnder 
this Act shall be instituted except by, or 
with the written consent of, the State Gov- 
emment or a local authority or a person 
authorised in this behalf by the State Gov- 
ernment or a local authority.” . 

There is a proviso to that section which is 
not material for our purposes and so it is 
not set out. The aforesaid amending Act, 


by its section 11, made the amendment, That 


Section 11 of the Amending Act reads:— 


“In Section 20 of the particular Act in sub- 
section (1), for the words, “the State Gov- 
emment or a local authority or a person 
authorised in this behalf by the State Gov- 
ernment or a local authority”, the words, 
“the Central Government or the State Gov- 
ernment or a local authority or a person 
authorised in this behalf, by general or spe- 
cial order, by the Cen vernment or 
the State Government or a local authoti 

shall be substituted.” 


If we incorporate this amendment, the 
material section reads as under :— 


“20 (1) No prosecution for an offence 
under this Act shall be instituted except by 
or with the written consent of the Central 
Government or the State Government or a 
local authority or a person authorised in this 
eels general or special order, by the 
Cen 


vernment or the State Govern- 


having committed the offence in question on 
20th May, 1965, i e.„ after the aforesaid 
amendment came into force.. 


T. The iment advanced on behalf of 
the appellant by Mr. D. U. Shah as well as 
by Mr. A. H. , the learned Hon. 
Assistant Government Pleader, appearing on 
behalf of respondent No. 2, the’ State of 
Gujarat, was that this prosecution was filed 
by a proper person. According to them, the 
Health Officer of Bhavnagar Municipality 
having been authorised by Bhavnagar Muni- 
cipality by its Resolution, Ex. 5, to institute 
prosecution for such offences under Sec, 20 
of the Act, and the Health Officer, in his 
turn having given a written consent to filing 
of such prosecution by the Food Inspector, 
Bhavnagar, the requirements-of Sec. 20 w 
of the Act were satisfied. Eventually, . the 
prosecution. filed was by a proper person. 
It was, therefore, contended that once the 
local authority authorised a person liko a 
Health Officer to institute such prosecutions, 
it necessarily carried with it the power to 
consent to such filing of prosecution. That 

ent was advanced on the basis that 
the legislation itself contemplated that such 
person could give a written consent’to filing 
of such prosecution. A delegate like a 
Health who derived: the authority 
from his principal, namely, Bhavnagar Muni- 
cipality to imstitute such prosecution, was 
empowered by- this very statute to give a 
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written consent. to filing of such prosecution. - 
It was, therefore, not necessary for a Health’ 
Officer to derive any authority from his prin- ` 
cipal to consent to such filing of prosecu= 
tion. That power, he derived from the sta- 
tute itself and that was the interpretation 
they suggested for the second part of Sec- 
tion 20 (1). The section will be ‘analysed: 
by us at an appropriate stage. 


‘8. As against this argument advanced by 
them, Mr. D. D. Vyas, appearing for the 
accused, contended that the legislature con- 
templated se persons or authorities in- 
stituting such prosecution by _ themselves. 
Further, the legislature contemplated such 
authorities to give consent to filing of such 
prosecution. Such powers ‘could be dele- 
gated by ‘these authorities as the legislature 
itself contemplated such delegation of powers, 
But according to him, so far as the delegate 
is concerned, namely, a person like a Health 
Officer who derives his authority to institnte 
prosecution from a local authority like, Bhav- 
nagar Municipality, will not be entitled to 
consent to filing of such prosecution unless 
he has derived such authority to consent to 


. filing of such prosecution from his principal. 


For deriving such 
to his own princi namely, the Bhavna 

Mumicipality, and he cannot look to the 
Statute for deriving any such authority. In 
short, his argument was that there were two 
distinct powers given to the authorities them- 
selves. One was the power to institute such 


ers, he has to look 


prosecution y themselves, and the second 
power. was t they could give a written 
consent to filing of such secution. The 


Legislature itself clothed them with such 
authority or with such power which. they. 
could delegate. So far as the fourth cate- 
gory of persons is concerned, namely, a per- 
son authorised by general or special order 
by the Central Government or the State 
Government or a local authority authorised 
to institute prosecutions gets the same autho- 
rity or power to institute such prosecutions 
as it could be done by the Central Govern- 
ment or the State Government or a local 
authority. But so far as the second power 
is concern namely, ‘to consent to. filing 
of such prosecution, he cannot rely ‘upon 
any alleged delegation of the powers by the 
legislature itself. He himself being a dele- 
gate, his power is restricted to the power 
that is delegated to him expressly. He should 
derive the second power which is a distinct 
power from his pie namely, the power 
to consent to filing of such prosecution. Mr 
Vyas laid emphasis on the position that the 
power :to institute prosecution and the power 
to consent to filing of prosecution are two 
distinct powers and one power will not neces- 
sarily carry the other. It was, theréfore, 
contended by him that a person of the fourth 
category or fourth class can give consent to 
iling of such prosecution only if he is em- 
powered -in that behalf by his principal, 
meaning thereby that he must have been 
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expressly authorised by his principal to con- 
sent to filing of Sich rosecution: In the 
absence .of any such authorisation, he is not 
entitled to give such consent to filing of 
prosecution. He laid emphasis on the. user 
of the phrase — “a person authorised in, this 


behalf”. He laid emphasis on the position 


that this phraseology has been advisedly 
used in two different contexts by the legisla- 
ture, (1) when one is considering the position 
about different categories of authorities or 
persons, referred to in Section 20 (1) of the 
Act; filing the prosecution by themselves, 
and (2) when one is considering the position 
when different authorities or persons are 
consenting to filing of such prosecution. He 
urged that in the argument advanced on be- 
half of the State as well as the complainant 
that while reading the second clause of this 
section, both these powers should be clubbed 
together and one should consider a compo- 
site power, there is fallacy. It was urged 
by Mr. Vyas that the Legislature undoubt- 
considered these two powers distinctly 
so far as three principal authorities were con- 
cerned, namely, the Central Government or 
the State Government or a local authority. 
It would not be correct to consider that pasi- 
tion differently when one was considering 
the position of a delégate who was a nerson 
authorised in this behalf by a general or 
poa order, by the Central .Govemment or 
the State Government or a local authority. 
Even so far as the- position of that fourth 
category of persons is concemed, the correct 
approach ‘should be to consider that posi- 
tion similarly and if that is done, the correct 
position that sek ae is that such a delegate 
can consent to such filing of prosecution only 
if his principal has authorised him in that 
ehalf, meaning thereby that there is an ex- 
press authority conferred on him to consent 
to filing of such prosecution and the autho- 
rity conferred on him to institute such a 
prosecution will not entitle him to consent 
to filing of such prosecution. . 

9. On a plain and a fair reading of the 
wording of this Section 20 (1) of the Act 
and bearing in mind that the word ‘by’ is 
followed by a comma (,) and there is user 
of sen pate ‘or between the word o and 
the clause ‘with a written consent of and 
that clause is followed by a Comma (,), there 
is, in our opinion, a considerable force in 
these arguments advanced by Mr. Vyas. 

10. In our opinion, the material part of 
this Section 20 (1),-can be divided in two 
different parts and those parts will read as 
under :— 

(1) “No prosecution for an offence under 
this Act shall be instituted except by, the 
Central Government or the State Govern- 
ment or a local authority or a person autho- 
rised in this behalf, by general or special 
order, by the Central Government or the 
State Government. or a local authority.” 
That part will indicate that such a prosecu- 
tion can be instituted by, (1) the Central 
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Govemment, or (2) the State Government, 
or (83) a local Government, or (4) a person 
authorised in this behalf, by general or spe- 
cial order, by the Central Government, mean- 
ing thereby that a person authorised to in- 
stitute such prosecution by general or special 
order, by the Central Government, or 6) by 
a person similarly authorised by the State 
Government, or (8) by a person simi iy 
authorised by a local authority.” That woul 
be a fair reading of that first part of Sec- 
tion 20 (1) of the Act. 

The second part will read as under :— 


“No prosecution for an offence under this 
Act be instituted except with the writ- 
ten consent of (1) the Central cy Maser one 
or (2) the State Government, or (8) a lo 
authority, or (4) a person authorised in 
behalf, by general or special order, by the 
Central Government, or (5)a person similarly 
authorised by the State Government or (6) a 
person similarly authorised bya local autho- 
rity. On a fair reading of that second part, it 
appears to us that such prosecution can also 
be instituted with a written consent of the 
Central Government or with a written con- 
sent of the State Government or with a writ- 
ten consent of a local authority. Those 
authorities are themselves principals. The 
legislature itself contemplated by this sec- 
m that these paren who are them- 
selves principals and who can, in view o 
the first part of section 20 (1) of the Act, 
institute such prosecution themselves, they 
can get such prosecution instituted by giving 
a written consent to filing of such prosecu- 
tion. In short, the legislature by the sta- 
tute itself, indicated its mind that such prin- 
cipals can delegate such powers vested in 
them. So far as the other categories of per- 
sons are concerned, such prosecution can be 
instituted with a written consent of a person 
authorised in that behalf by, general or spe- 
cial order by the Central Government or the 
State Government or.a Local Authority. 
These categories of persons are not princip 
themselves.. They have not, on their own, 
the ates to institute such prosecution, They 
would be clothed with that authority or 
power if they derived it from their principals 
on account of authorisation in that behalf. 
That being the position, one has to keep in 
mind as to why the legislature advisedly 
used the words, ‘written consent of in refer- 
ence to such persons in thé position as ob- 
tains in the section itself and not at. the end. 
If the legislature intended that such persons, 
also like the three principal authorities could 
consent to such filing of prosecution and 
that power depended upon the statute itself 
and that category of persons had not to de- 
rive that power from its principal, the legis- 
lature, in our opinion, could have conveyed 
that intention of it by the simple user of the 
following phraseology: . 


“No prosecution for an offence under this 
Act shall be instituted except by the Central 
Government or the State Government or a 
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local authority or a person authorised in this 
behalf by, general or special order, by the 

tral Government or the State Govern- 
ment or a local authority or with the- written 
consent of any of these authorities or per- 


If that phraseology had been used, an argu- 


ment could have. been very well advanced 
that the legislature intended that even such 
a person who had been authorised to insti- 
- tute prosecution was contemplated to have 
power to consent to filing of such prosecu- 
tion. In that event, the argument advanced 
by Mr. Shah as well as by Mr. Thakar, could 
have got a considerable force. But the legis- 
lature had advisedly not used that phraseo- 
logy. The words, “with the written consent 
od have been, in our opinion, correctly 
placed in the position they are found in this 
section, as the ‘intention of the legislature 
was to keep in mind the two distinct powers 
and the two distinct powers which were to 
be exercised by the principal authorities were 
intended to be so, 
fourth category of persons, namely, a dele- 
gate. Those two powers were not intended 
to be clubbed together so far as that fourth 
category of persons was concerned. It was 
- not contemplated or intended by the legisla- 
ture that the fourth category of persons will 
have a composite power, one including the 
other. Ordinarily also, a delegate has to 
look to his principal for his authority or 
power and not to the statute. In our opin- 
ion, the legislature has advisedly used the 
words, ‘authorised in this behalf’. These 
words have to be understood in the two dif- 
ferent contexts and theré is nothing wrong 
in arriving at a conclusion that the legisla- 
ture intended to give different meanings 
when they were to 
different contexts. On a proper analysis of 
this section harmoniously interpreting this 
section, seeing that any of the words used 
in that section’ are not rend 











in our opinion,.is that the legislature intend- 
ed to give two different meanings to the 
phrase, “authorised in this behalf’. When it 
is considered with reference to the {first 
‘lpower, namely, the power to institute a pro- 


power to institute a prosecution must be 
authorised by his principal to institute such 
prosecution. That authorisation can be a 
eneral authorisation which may be 
- a general or special order, by any of the 
authorities, namely, the Central Government 
or the State Government or a local authority. 
While considering that phrase with reference 
to the second power, namely, giving the 
written consent to filing of such prosecution 
the legislature clearly intended that such 
express authorisation must be obtained’ or 
derived from his principal by that person. 
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The authority must be to consent to tiling 
of such prosecution. That may be the prene- 
- authorisation which may be given by ‘a 
general or special order, “by the Central Gov- 
ernment or the State Government or a 
authority. Merely, a conferment of ` the 
power to institute such prosecutions on such 
person by his principal will not necessarily 
carry the. power to consent to filing of such 
rosecutions. Those two powers are. quite 
istinct. The legislature, adopting this 
parageology. in our, opinion, kept in mind 
ese two distinct ers. We are, there- 
fore, of opinion on the ultimate analysis of 
this section that such a person will ere 
of such prosecu- 
tion only, if that person has a such autho- 
risation from his principal. at authorisa- 
tion must be an express authorisation to con-|_ 
sent to such filing of prosecution. If there 
is no such conferment of the power to con- 
sent to filing of prosecution, that person willl’ 
not be entitled to give a written consent to 
filing of such prosecution to any person and 
eventually, the prosecution. filed by any per- 
son with the written consent of-such a per- 
son who has not been expressly authorised 
to consent to filing of such prosecution, will 
be a prosecution launched by a person with- 
out a er authority and consequently it 
would Tal l 
11. We will now consider the decisions 
e ques- 
tion critically whether the observations. made 
by the Supreme Court, which have been 
quoted by our learned Brother vege -and 
which we have referred to earlier really run 
counter to the view that we are inclined to 


` take. 


12. We will first refer to certain obser- 
vations made by P. T.. Raman Nayar, f., in 
Municipal Health Officer and Food Inspector 
v. Anthala Tea Estate Co., AIR 1961 Ker 
84, After quoting Section 20 (1) of the Act, 
as it stood before the aforesaid amendment 
of 1964 came into force, the pertinent obser- 
vations made at page 85, are.as under :— 

“What I might call the first clause of the 
section requires that the prosecution shall be 
instituted by, or with the written consent 
of, the State Government or a local autho- 
rity while, what I might call the second 
clause, offers the alternative of the prosecu- 
tion being instituted by, or with the. written 
consent of, a person authorised in that be- 
half by the State Government or a local 


authority. - l 


Now, the institution of a prosecution whe- 
ther it be by the State Govemment or a 
local authority under the first clause, or by 
a duly authorised person under the second 
clause, can only be for a particular offence 
committed mee Ay person. And it is 
fairly clear that the written consent, whether 
by the State Government or local authority, 
or by. the authorised on, must be with 
reference to a partic offence committed 
by a particular person. There can be no 
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general consent for the prosecution of all 
offenders. It seems to me equally clear that 
the authorisation under the second 


+ 


under the Act. `. ee 

‘What the second clause enables is a gene- 
ral delegation of the power.given to the 
State Government and local authorities under 


the first clause, and, the words, “authorised. ` 
in this behalf” appearing in the second clause ` 


mean, authorised to institute, or give consent 
to, any prosecution for an offence under the 
Act, in other words, to exercise the power 


conferred on the State Government and local 


authorities by the first clause. 

They cannot be restricted in their scope 
by relating them to the words, “an offence” 
appearing at the beginning of the section 
and saying that the authorisation must be in 
respect of each offence. For, if that were 
what the second clause meant then it might 
as well not have béen enacted at all. e 
written consent permitted by the first clause 
would have served the purpose. The State 
Government or local authority could as well 
act under the first clause- and give written 
consent in each case instead of considering 
each case and then authorising somebody else 


to institute, or to give consent, to a. prose- - 


cution, , 
The special provision for authorisation ‘con- 
tained 
quite meaningless. It is obvious that the 
very object of the second clause is to en- 
able the State Government and local autho- 
rites to appoint some other person to exer- 
cise on their behalf the discretion vested in 
them by the first clause since, if the State 
Government or the local authorities had to 
consider each particular case and determine 
whether a prosecution should be launched 
or not, the section would become altogether 
unworkable having regard to the large num- 
ber of offences t are committed. And 
that very object would be. defeated by the 
interpretation sought to be placed on the 
use, : 
We are ou conscious of the position that 
Raman Nayar, J., had not to decide exactly 
the point which we are called upon to de- 
cide in this case. But at the same time, 
he has tried to analyse this section, keeping 
in mind the distinct powers and his observa- 
tion that the words, “authorised in this be- 
half” appearing in the sécond clause mean, 
authorised to institute, or give consent to, 
any prosecution for an offence under this 
Act, in other words, to exercise the power 
conferred on the State Government and local 
authorities by the first clause, are weighty 
observations and we are in respectful agree- 
ment with his opinion in this behalf and also 
we are in respectful a tes ‘with the ana- 
lysis of the section 20 (1) made by him. . 
13. In State v. Parshottam, AIR 1960 
Bom 244, a Division Bench of the Bombay 
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High Court, consisting al Datar and Miabhoy 


JJ... has made the following observations at 
pp. 245 and 246:—- . o > 


“The construction: which has been put by 


‘the learned Sessions. Judge obviously ignores 


the two commas, which appear in the sec- 
tion before ‘and after the clause “or with the 


written Consent of”. 
One of ‘the commas precedes, and the other 
e Ea “or with z written n 
sent of. e i matical meaning 
this section is o the written consent may 
be of the State Government, or a local autho- 
rity or a person -authorised in that behalf by 
the State Government or local authority. In 
our view, under this section, the prosecution 
can be instituted (1) by the State Govern- 
ment, (2) by a local authority, 8) by a per- 
son authorised in that. behalf by the State 
Government, or (4) by a person similarly 
authorised by: a local authority.” 
In our view, under this section, the prose- 
cution can be instituted, (1) by the State 
Government, (2) by a local oe (3) by 
a person authorised in that behalt by the 
State Government, or ( by a person simi- 
ocal authority. Fur- 
ther, a- prosecution can also be instituted 


urt. 
‘It is further obsérved in this decision by 
Datar, de speaking for the Division Bench: 
“In the present case, the complainant, the 
Food ector relies upon the written con- 
sent of the Chief Officer. By a resolution 
No. 222 dated 7-5-1956, the Baroda Borongh 


- Municipality authorised the Chief Officer 
and the Health Officer, as per Section 20 
of the Prevention of Food Adulteration Act, 


1954 to allow them to give permission to file 
complaints for the: commission of offences 
under the said Act. In view of this autno- 
ay vested in the Chief Officer, the Chiaf 
Officer accorded sanction for prosecuting the 
present accused by his. letter dated 13-10- 
1956. In that letter, it was stated that, - 
under authority vested in the Chief Officer 

of the Baroda Borough Noo by Reso- 

lution No. 222 of 7-5-1956 of the Baroda 
Municipal Board, sanction was given for in- 
stituting prosecution against the accused for 
contravening the isions of Government 
of India’s Prevention of Food Adulteration 
Act, 1954: The name of the accused, his 
address, and the date of the offence were 
mentioned. It was further stated in tke . 
letter that the sanction was accorded after 
going through the Milk Analysis Report and 
other pertinent documents and the nature of 
offence committed by the accused as required 
by Section 20 of the Prevention cf Food 
Adulteration Act, 1954. Therefore, if this 
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sanction were a written consent, as required 
by Section 20, there would not be anv dif- 
-ficulty in the way of the Food Inspector in- 
stituting the. present prosecution against the 
accus We have already held that the 
written consent may be oe not only by 
the State, but also by.the local authority, 
or by a person duly authorised either by the 
State or by the local authority in that be- 
half. In this case, the Chief Officer was a 
cp who had béen duly authorised by his 


ocal authority to accord sanction, and in the’ 


exercise of this authority vested in him, he 
gave the sanction for the prosecution of the 
present accused.” l 
This decision was given by a Division Bench 
of the Bombay High Court on 18th Decem- 
ber, 1957, i, e. prior to the bifurcation of 
the Bombay State. It is significant to note 
that in that case, the authority vested in the 
Chief Officer was the authority to give per- 
mission to file complaints for the commis- 
sion of offences under the Act. Itis true -that 
a view taken in that decision that a written 
ganction of a nature which they had in that 
case or. a written consent without mention- 
ing the person to whom such consent or 
sanction was given, was not a sufficient com- 
pliance with the terms of the section, was 
not accepted as a correct view by the 
Supreme Court in the aforesaid decision. 


14. That Supreme Court decision, as said - 


earlier, is reported as AIR 1961 SC 1. In 


ara 7 of the judgment, the Supreme Court | 


as made a pointed reference which is to 
the following effect :-— 


“There is here no dispute that ‘the local 
authority — the Baroda Municipality had 
authorised the Chief Officer of -the Munici- 
pality to grant consents under Section 20 (1) 


of the Act for the filing of complaints in 
regard to offences under the Act. There is 
no dispute either that the Chief Officer 
granted on October 18, 1956, his ‘written. 
consent’ to the filing of this complaint against 
the respondent. The ‘consent’ is in the fol- 
lowing terms: 

‘Under authority vested in the Chief Off- 
cer of the Baroda Borough Municipality... .. 
sanction is hereby given for instituting pro- 
secution against the following milk vendors 
for contravening the provisions of Guvern- 
ment of India’s Prevention of Food Adultera- 
tion Act, 1954.” 

In Para 9, at p. 8, the following pertinent 
observations are made:-— 


“We may, at the outset, point out that we 
entirely agree with the learned Judges of 
the High Court in their view that on the 
terms of Section 20 (1) a prosecution could 
be instituted with the written consent not 
merely of the State Government but ‘of a 
local authority’ or ‘a person authorised in 
this behalf by the State Government or a 
local authority’. In our opinion, on the lan- 
guage of the subsection no other construc- 
tion appears possible. The learned Judges 
of the High Court said: 7 
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We need not repeat those observations of 
the Bombay High Court, quoted by their 
Lordships of the Supreme Court, -as we have 
already quoted’ them earlier: Emphasis is 
laid on behalf of the complainant as well as 
the State before us on the statement of law 
further referred to therein, “further, a prose- 
cution can also be instituted with the con- 
sent of any of these four authorities”. It 
was urged that the statement was significant 
enough to indicate that the Supreme Court 
was of the view that a person who was 
vernment or @ 
local authority to institute such prosecution, 
would be entitled to give a written consent 
to filing of such a N and that was 
the reason why it had been stated “further, 
a prosecution can also be instituted with the 
consent of any of these four authorities.” It 
appears to us that it is because of these ob- 
servations made by the Bombay High Court 
and approved by their Lordships of. the 
ee Court and they having been not 
referred to in the decisions of this Court, 
our learned brother Sarela J., felt some’. 
doubt about the correctness of the view ex- 
pressed by the single Judges in the decisions 
of this Court. If we critically examine this 
statement: of law, approvo by the Supreme 
Court, the position that emerges is: 

(1) the prosecution can be instituted, by 
the State Government, 

(2) or by a local authority, 

(3) or by a person authorised in that bé- 
half by the State Government, or 

(4) by a person similarly authorised by 4 

il authority, 
and further, a prosecution can also be insti- 
tuted with the consent of any of those. four 
authorities. 


It would mean that such a prosecution can 


“~ be lodged also by third and fourth categories 


of persons referred to therein. But at the 
same time, the position remains that those 
persons should have been authorised by the 
State Government or a authority. The 
question, as to what that authority should be 
in different positions remains for considera- 
tion. The question whether the ‘authority 
to institute prosecution merely, would neces- 
sarily carry the authority to consent to filing 
of such prosecution, was not posed for deci- 
sion before their Lordships. On the contrary 
as said earlier, their Lordships have made 4 
specific reference to the authority vested in 
the Chief Officer, namely, “the Chief Officer 
was authorised by the Municipality to grant 
consents under Section 20 (1) of the Act for 
the filing of complaints in regard to the of- 
fences under the Act”. It, therefore, clearly 
means that in that case, this of persons 
whom we have referred to as a class of dele- 
gates, derived authority from its principal to 
consent to filing of such prosecution and it 
was such a delegate who had given a written 
consent to the complainant to file that parti- 
cular prosecution, It is in the context of 
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those circumstances and those facts that the 
aforesaid observations have been made by 
their Lordships of the Supreme Court. On 
critical reading of this decision, we do not 
find anything to indicate that any view that 
is contrary to the view that we are inclined 
to take, has been expressed by their Lord- 
ships. 

is. In para 18, it has been observed: 

“In the second place, the sub-section itself 
contains an indication that the written con- 
sent is for the launching of a specified prose- 
cution, and not one ‘in favour’ of a complai- 
nant authorising him to file the complaint. 
Omitting for the moment the State Govern- 
ment and ‘the local authority’ which are spe- 
cified in the provision as competent by them- 
selves to initiate prosecutions, persons ‘autho- 
rised by’ these two authorities are further in- 
cluded. The expression ‘person authorised in 
this behalf obviously refers to a named per- 
son who is so ard In the case of 
these four categories, the authority or person 
filing the complaint has itself or himself to 
consider the reasonableness and py of 
the prosecution and be satisfied that the pro- 
secution is not frivolous and is called for. 
Tuming next to the other class, the relevant 


words are ‘no prosecution .... shall be ins- 
tituted except .... with the written consent 
of ....’. Here the emphasis is on the con- 


sent to the filing of the prosecution, not to 
the person filing it. The preliminary ezami- 
nation of the facts to ascertain the desirability 
and propriety of the prosecution is in this 
last case, the responsibility of the person or 
authority giving the written consent — not 
of the person who figures as the complainant. 
The two classes are distinct and the em- 
ployment of different phraseology to desig- 
nate the two types of devolution of authority, 
constitutes an indication that in the second 
class of cases —~ where prosecutions are filed 
on the basis of written consents granted by 
the competent person or authority, the spe- 
cification of the name of the complainant is 


not a statutory requirement — the consent 
being to a specifi rosecution.” 
16. In State v. Shankar Gambhire, AIR 


1965 Bom 17, a Division Bench of the 
Bombay High Court has taken a similar view 
as taken in the earlier decision of the Bombay 
High Court, ATR 1860 Bom 244. After analys- 
ing this Sec. 20 (1), in para 6 of the judg- 
ment at p. 18, the relevant observations made 
are 

“In the present case, the Municipal Borough 
of Sholapur, which is the local authority, had 
authorised the Standing Committee to sanc- 
tion prosecutions under the Act and the 
Standing Committee in its turn gave written 
consent to the Chief Food Inspector to Jaunch 
the prosecution. It was contended that this 
amounts to delegation by a delegate and there- 
fore the authorisation is invalid. We are un- 
able to accept this argument. All that is ne- 
cessary under Section 20 of the Act is that 
there should be written consent of the proper 


ee 
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authority. In the present case, we have to 
see whether the local authority had given its 
written consent to the institution of the pro- 
secution. The Standing Committee has given 
express authority to the Chief Food Inspec- 
tor to launch the prosecution. The General 


Body had given standing authorisation to the 
Standing Committee to give written consent. 


There is nothing in Section 20 of the Act 
to suggest that the delegation of authority 
by the Standing Committee is in any way 
invalid or is vitiated.” 

In that decision also, the observations made 
by the Supreme Court referred to above, 
have been referred to. It thus appears from 
this decision of a Division Bench of the 
Bombay High Court that Naik and Tulzapur- 
kar, JJ., who decided that case, had to deal 
with the position about giving of a written 
consent in a case where a General Body had 
given standing authorisation to the Standing 
Committee to give written consent and the 
Standing Committee, in its turn, had given 
express authority to the Chief Food Inspector 
to launch prosecution. In the instant case, 
such authority is not given to the Health Of- 
cer of Bhavnagar Borough Municipality. A 
copy of that resolution is produced at Ex. 5. 
The material part of the resolution reads:— 


The Health Offcer, Bhavnagar Municipa- 
lity was given authority in accordance with 
Section 20 of the Act to institute prosecu- 
There is no express authority conferred on 


him to give written consent to institute such 
prosecutions. 


17. Mr. Thakar invited our attention to 
the decision of a Single Judge of Delhi High 
Court, Jagjit Singh, J., in Nawal Kishore v. 
State, AIR 1969 Delhi 198, in support of 
his oe In para 8, at p. 200, it is ob- 
served: 


“Regarding the contention that the com- 
plaint was filed by an unauthorised person, 
it will be noticed that Shri Nirmal Kumar 
Jain was authorised under Section 20 of the 
Act, through a resolution of the Municipal 
Corporation (No. 973 dated 10-2-1961). A 
copy of that resolution, Exhibit PK, is on 
the record of the trial Court. The resolution 
shows that the recommendations of the Medi- 
cal Relief and Public Health Committee for 
authorising Shri Nirmal Kumar Jain under 
Section 20 of the Act, to institute and con- 
duct all prosecutions arising under the Act, 
were approved.” 


The contention raised therein by the learned 
Counsel for the petitioner was that there 
could be no general authorisation by the local 
authority prior to amendment of Section 20 
of the Act by Section 11 of the Prevention 
of Food Adulteration (Amendment) Act, 1964 
(No. 49 of 1964). It was in context of the 
consideration of that Poa the following 
Te N were made in para 13, at page 


AN Nt TT TTT 


[Prs, 17-20] 


“It seems me that provisions of Section 
198-B of the Code of Criminal Procedure are 
not in pari materia with those of Section 20 
of the Act before its amendment by Act 49 
of 1964. Section 198-B of the Code of. Cri- 
minal P ure prohibits a Court from tak- 
ing cognizance aE certain offences including 
those under Sections 500° and 501 of th 
Indian Penal Code except upon complaint 
made by-a on aggrieved by such offence. 
The normal- procedure, therefore, is that it 
is for the person defamed to hi 
complaint to. the Court in order to enable the 
Court to. take cognizance of the offence com- 
plained of. The provisions of Section 198-B, 
as was held by the Supreme Court, were en- 
acted for the specific purpose of allowing the 
State to prosecute a person. for defamation of 
a high dignitary of a State or a Public ser- 
vant, when such defamation is directed 
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against the conduct of such person in the’ 


discharge of his public functions. Obviously, 
therefore, the sanctioning authority is to apply 
its mind to the facts of the particular case 
before according sanction. ` etek 

. In Gumam Singh Lal’ Singh v. 
State, 1963 (1) Cri LJ 708 (Punj), the 
Punjab High Court did not accept the con- 


tention that a general authorisation of. a Food: 


Inspector to blag all offences under the 
Act-was inv 


was that the prosecution’ must be instituted 
either by some person duly authorised with 
delegated power or else’ by some person not 
so delegated but with the written consent 0 
an authorised ‘person.. The Bench decision 
in the State v. Moti Ram, 1962-64 Punj LR 
1089 also proceeded- on the same basis. With 


make. a. 
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tion for consideration was whether -such gene- 
ral delegation of power was contempla 
this section or not, and the answer to 
question was given in the affirmative. ` 
20. After referring to the decision of 
Kerala High Court in ATR 1961 Kerala 84, 
to which we have already made reference, it 


Ə: has been observed at p. 68 as under:— ` 
T complaint. 1u m was laid a 
Inspector, and ‘all Food Inspectors- ; 
been génerally ‘authorised by -the State. 


Government of Kerala to institute prosecu- 
‘tions for offences under 


the Act. e learo- 
ed Judge -held that sub-section (1) of Sec- 
tion 20 enabled general delegation of the 
power given -to the State Government and 

authorities, and thë words “authorised 
in this behalf’ meant the authority to insti- _ 
tute or give consent to mstitute a prosecu- 
tion for an offence under the Act, in other 
words to exercise the power conferred on the 
State Government and local authorities. He 


- further held that the use of the words ‘an 


id. D. Falshaw, T., (as he then.. 
‘was) observed that what the section meant half 


great respect I am in agreement with the - 


view taken in these cases. ' 


It is significant to note that in that case, the - 


` person authorised himself had instituted the 


prosecution. The prosecution was not launch- . 


ed by a person who was given a written con- 
sent by a person merely authorised to insti- 
tute the prosecution and not authorised to 
consent to filing of such prosecution, 


18. We will. now refer to the two deci- 


sions referred to, in the aforesaid Delhi High 
Court decision as there is no independent 
reason given in that decision by Jagjit Singh, 
J., who heard the appeal. ; l 

19. In State v. Moti Ram, ILR (1963) 1 
Punj 63; at p. 66; it has been observed: — 
: “In each of these cases, 


tion (1) of Section 16 of the Act had been 
filed by a Food Inspector for the local area 
concerned. It is not disputed that each of 
these Food Inspectors was authorised under 
sub-section (1) of Section 20 of the Act by 
the State Government to institute prosecutions 
for offences under: the Act.” ` 


It is thus evident that in that case also, the 
rson who instituted the prosecution _ was 
imself a person authorised by the local au- 
thority to institute a prosecution.’ The ques- 


the complaints | 
' -gnder sub-clause (i) of clause (a) of sub-sec-’ 


-the Act are concerned, 


offence’ in the opening part of the’ Section 
would not justify the.- interpretation that 
authorisation must be in respect of each par- 
ticular offence, such a restrictive interpreta- 
tion’ would defeat the very object of the 
section which was to enable the State Gov- ` 
ernment and the local authority to appoint 
some other person to exercise on -their 

the discretion vested in them. the 
State Government or the local authorities had 
to consider each particular case and deter- 
mine whether a prosecution should be launch- 
ed or not, there would be no point at all 
in conferring on them the power to delegate, 
and moreover, the section: would become al- ` 
together unworkable having regard to the 


6 
t are commit . 


large number of offences 
gs fieno 


State 


, Criminal Revn. No. 999 
-of 1961, D/- 21-11-1961 = 1963 (1) Cri LY 


708 (Pun): 

“With due respect it seems that_this deci- 
sion is based on-a misunderstanding of the 
purport of the section which has been inter- 

reted by the learned Judges as if-the words 

y or with the written consent of the State 
Government ...... ” were “by and with the 
written consent . of the State Government 
a... -7 In my opinion the written consent 
is only necessary where the prosecution is 
being- tistitated by some person who has not 
already been given powers to institute such © 
prosecutions. The learned counsel for the 
petitioner was quite right in suggesting that 
it would be meaningless for a person: autho-. 
rised to institute prosecutions under the Act 
to give himself. written consent to institute a 

articular prosecution, but in my- opinion as 
as: persons who have been duly delegated 
with authority to -institute prosecutions under 
e section can ke 
read as if the words “or with the written 
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consent of” were omitted altogether, - and this -material section. In our opinion, that 


what the section means in my opinion is that 


- 
. 
` 


the prosecution must be ‘instituted either by `. 
some person duly authorised with delegated’ 


power or else b 
rised but with the -written 
thorised petson.”, 
and -observed, “with 
with these observations.” 
‘21. The observations made, 
ring to the decision of the Supreme,-Court, 
referred to by us earlier, are at p. 
Following terms:— : 
“Analysing the statute, the lear 
observed that ‘the sub-section itself contains 
an indication that the written consent is for 
the Jaunching of a specified prosecution, and 
not one ‘in favour’ of a complainant autho- 
rising him to file the complaint. Omitting for 


ect, T entirely agree : 


learned Judges 


some person not so autno-~. 
consént ‘of an. aŭ- ` 


72-in the 


the moment. “the State Government” and “the- 


local authority” which are specified in the 
provision as competent by themselves to ini- 
tiate prosecutions, persons “authorised by” 
these two authorities are further included. 
The expression _ “person- authorised in this 
behalf” obviously refers to a named person 
who is so authorised. In the case of i 

four categories, the authority or person filing 
the complaint has itself or himself to const 
der the reasonableness and propriety of the 
prosecution and be satisfied that the prosecu- 
tion is not frivolous and is called for. Turn- 
ing next to the other class, the relevant words 
shall be institut- 


oe © ow, 
zag sl 


name oa must 
deemed to have been fulfilled when he 
chose to file the complaint.” 

22. In 1963 (1) Cri LJ 708 (Punj), D. 
Falshaw, J., has dealt with this question in a 
similar manner. As the relevant observatons 
made by him have been referred to, in the 
aforesaid decision of the Division Bench, we 
need not repeat them. -It is significant to 
note that the position in dispute in that case 
was that food inspectors generally and the 


these ` 


before laun 


ounce of his is not well founded. The 
relevant observations made therein are: 

“The language of Section- 20 does not in 
any manner- indicate that the legislature by 
making this provision in the Act intended that 
inching. a prosecution against a per- 
son under this. Act’ any sanction was et all 
necessary. The only. safeguard. that has been 


“after ‘refer provided by this provision is that nobody ez- 


cept the authorities mentioned in this section 


and the. a empowered by the authori- 
ties can launch the prosecution. - 
... - Where .by a general resolution the Municl- 


Council had delegated power to the Law 
uperintendent or.the Municipal Prosecuting 
Inspector .of the Council to institute the pro- 
secution under the provisions of the Act, and 
the complaint in the case was filed by such 


officer about two months after passing of the 


resolution, the Sessions Judge acted erroneous- 
ly in setting aside the conviction on the 
ground that the resolution could not serve as 
a sanction for prosecuting the accused under 
the Act. The general delegation made under 
the resolution was permissible under Sec- 
tion 20.7 ` 
The ratio of that decision is that general de- 
legation made under the resolution is per- 
missible under Section 20 of the Act. ' The 
delegation need not be for a particular pro- 
secution, ` 

24. ‘After referring to these decisions, we 


will now refer to certain other decisions to 
‘examine the’ question whether there is any- 


complainant in particular had been delegated ` 


with powers to institute prosecutions under 
Section 20 (1) of the Act. But it was argued 
that the consent of such authority was neces- 
for the prosecution of any particular 
individual and general delegation will not 
suffice. That contention was repelled. 
23. Mr. Thakar invited our attention to 


the ‘decision of. a Division Bench of Rajasthan: 


High Court in Municipal Council, Ajmer. v. 
Sadulla, AIR 1969 Raj 39; and urged that 
that decision supported his interpretation. of 


thing in those decisions which y run 
counter to the view that we are inclined to 

a. 

25. .In Madurai City Co-operative Milk 
Supply Union v. Food Inspector, Maduraf 
Municipality, 1962 (1) Cri LJ 166 (Mad), 
Veeraswami, f., a Single Judge of the Madras 
High Court, after referring to Section 20 (1) 
of the Act at pp. 167 and 168, made the fob 
lowing pertinént observations: — 

“The: object of sub-section (1) obviously Is 
to. avoid indiscriminate prosecution without 
scrutiny in each case of particular facts and 
circumstances justifying penal action under 
the Act. The section therefore, requires cer- 
tain conditions to be complied with before a 
Court can take cognizance of a prosecution 
under the Act. It states that the prosecution 
may be instituted (1) by the State Govern- 
ment, (2) a local authority, (3) a person au- 

orised by the State Government, and (4) 
a person authorised by the local authority. 
In addition, the section also provides that a 
prosecution may be instituted with the writ- 
ten consent of any of ‘the four categories of 
authorities aforesaid. ; When the section 
speaks-.of institution of prosecution with the 


- written consent of any of those authorities, 


it paly means that the consent should be 
specifically related to a particular offence with 
reference to which it is. intended to institute 


` a prosecution. If the authority that institutes 


- 
. 


a prosecution is the State Government or a 


ae ier 
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local authority, in that case no written con- 
sent is of course required, < 


But the argument:is that if the person in- _ 


stituting a prosecution is one authorised by 
the State Government or a local authority, 
the authorisation should be specific ‘in rela- 
tion to a particular case and not in ‘general 
terms applicable to all prosecutions, as and 
when they may arise. This construction by 
Sri Mohan Kumaramangalam appearing for 
the petitioners is based on the words “in this 
be in sub-section (1).° He contends that 
these wo import an intention that “the 
State Government or a local authority” before 
it authorises a person should apply its mind 
to the facts of the particular prosécution and 
not leave it to the person -authorised to de= 
cide whether a a prosecution should 
be laid. According to the learned counsal, 
` in this “behalf” has reference to “no prose- 
cution .... shall be instituted except -..-.”, 
that is to say, to the particular institution of 
a certain prosecution in view. It is further 
contended that this construction is reinforced 
by the fact that the written consent contem- 
paini by the sub-section is undoubtedly re- 
ated to each particular prosecution. ` 


I am unable to agree with the construction 
contended for. The words “in this behalf” 
do not bear, in the context, the meaning 
attributed to them. In my view, they mean 
no more than the authority vested in the 
State Government or a local authority is for 
the purpose of enabling the person to institute 
a prosecution. The intention appears to be 
to provide for a -delegation by the State 
Government or a local authority of its power 
to institute prosecutions under the Act. To 
construe the section in the way the learned 
Counsel has asked me to do would defeat the 
very purpose of this provision for delegation 
of the power to institute a prosecution. Once 
authorised to institute a prosecution, the 
authority so vested in the person is of the 
same quality and virtue as ths power of the 
State Government or a local authority to 
institute a prosecution. This is in contrast with 
a case of a person enabled to institute a pro~- 
secution with the written consent by any of 
the parties enumerated the eibeection: 
In my opinion, therefore, the food Inspector 
in this case -was competent to lay the com- 
plaint.” 

It may appear on a first impression that this 
decision tage down something which mms 
counter to the. view that we are inclined to 
take. But on a careful reading of these ob- 
servations in the context in which they have 
been made, it appears that these observations 
have been made by the learned Single Judge 
in relation to instituting of such prosecutions 
by a person authorised to’ institute such pro- 
secutions by 
authority. He had not to deal with a question 
that is posed before us. He had to deal with 
a question as to whether such general delega- 
tion was permissible and the answer was that 
such delegation was permissible. This deci- 
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` to it and there is no 


e State Government or a local. 


ae 


A. LR, 
sion therefore, in our opinion, does not help 
the complainant as well as the State. 
26. .In State of Gujarat v. Ranchhod 
o aS i e ree = Rer ae 
uj 83), a Single Judge of thi urt, Raju, 
J., after referring to Section 20 (1) of the 
Act, observes:-—— 
“Now, in this particular case, the Munici- 
ity has authorised the Chief Officer’ under 
ection 20 of the said. Act.. The Chief Off- 
cer has asked the Food Inspector to file a 
complaint against respondent Ranchhod Dhula 
i, and the Chief Officer is a 
person who can give his written consent 
under: Section 20 of the Prevention of Food 
Adulteration Act, because he is authorised by 
the local authority. The prosecution was, 
therefore, perfectly valid, as it was with the 
consent of the Chief Officer.” l 
This decision, no doubt, lends support to the 
argument advanced by Mr. , if it is 
found that the authorisation was merely to 
institute a prosecution and was not to con- 
sent to filing of such prosecution. A perusal 
o£ the judgment indicates that there is no 
mention as to the nature of authority given 
to a person authorised. Brother Sarela, J., 
has in his referrmg judgment observed that 
he had called for the papers of this casé and 
to satisfy himself as to whether authorisa- 
tion given to the Chief Officer was to insti- 
tute prosecutions or to consent to filing of 
such prosecutions. For satisfying ourselves, 
we have also called for the relevant papers of 
that case and from the paper-book, we find | 
that the relevant resolution of the Baroda 
apace Borough at Ex. 10 reads as 
under:— 


“It is hereby resolved that Chie? Officer 
B. A. Patel-is authorised to file complaints 
regarding offences under ‘the Food Adultera- 
tion Act and in his absence, the Health Off- 
cer, Shri V. T. Kothari, is authorised to file 
such: complaints.” a 
The Chief Officer in his turn, had, by Ex. 9, 
of that case, consented to the Food Inspec- 
tor, M. B. Nisaldar, to prosecute Rabari Ran- 
chhod. It is, therefore, evident that Raju, J., 
has made the aforesaid observations, even 
though the position was that a person con- 
senting to a particular prosecution was a per- 
son merely authorised by a local authority to 
institute such prosecutions and was not ex- 
pressly. authorised to consent to ap A such 
prosecutions. -But we. do not find any 
specific reference in this decision in relation 
discussion as to how the 
conclusion was arrived at. We, therefore, 
find that that decision is not of much assist- 
ance to us for deciding the question that is 


‘posed before us. 


` 27, “It is significant to note that Raju, J., 
himself in State of Gujarat v. Mohanlal Chha- 
ganlal, ILR (1965) Guj 391, has taken a con- 
trary -view, decided on February 10, 1965. 
The date of his earlier decision referred to 
above was 22nd _ January, 1965. It is no 


doubt true that the material question that 


ad 


1971 


arose for decision was whether general de- 
legation was permissible or authority must 
be given in the case of each- complaint, , At 
pp. 398 and 394, he has made the following 
pertinent observations:— 


e learned Counsel for the respondent - 


contends that the sanction in case is not 
proper. The Chief Officer has given autho- 
rity to the Food Inspector to file a complaint, 
and the Food Inspector has filed this com- 
plaint.” 
After referring to the relevant part of Sec- 
tion 20 (1) of the Act, the er observa- 
tions made are:-— 

“The contention is that the State Govern- 
ment or a local authority, as the case may be, 
must in each case pass an order authorising 
a person in this behalf, and the learned coun- 
sel for the respondent relies on Gour Chan- 
dra v. Babli Prosecutor, Cuttack, AIR 1968 
SC 1198, which is on Section 198-B of the 
Criminal ure Code. The Scheme of 
that section is quite different. It provides 
that the complaint in writing shall be filed by 
the Public Prosecutor. Sub-section (8) of 
Section 198-B of the said Code further pro- 
vides that ‘no complaint shall be made by 
the Public Prosecutor except with the pre- 
vious sanction. It is clear that 
according to the section, the Public Prosecu- 
tor must, before ‘eae complaint, take the 

evious sanction. other words, before 
Bling any complaint, he must. take the pre- 
vious sanction. It is, clear therefore, that the 
previous sanction must be of a competent 
person in respect of each complaint. But the 
wording of Section 20 of the Act is different. 
It contemplates the institution of prosecu- 
tions, and it also contemplates the authori- 
sation by the State Government or a local au- 
thority of a person who may institute a com- 
plaint by or give written consent for doin 
so. The expression “authorised in this behalf” 


means having authority to file a complaint or 
having authority to give a consent to the 
filing of a complaint. A person can, there- 
fore, have authority to file a complaint or to 
give a written consent to the filing of a com- 
plaint, although that authority need not be 
ven in the case of each complaint.: The 
cheme of Section 20 of the Act and the 
scheme of Section 198-B of the Code of Cri- 
minal Procedure are, therefore, different.” 
The observations which we have underlined, 
no doubt, were in the nature of obiter dicta. 
Those observations made by Raju, J., himself, 
- in his later decision, support the conclusion 
that we are inclined to arrive at. In our 
Opinion, those observations are correct ob- 
servations made by him. The observations 
made by him in the decision referred to, by 
us earlier, are not correct. With the greatest 
respect to Raju, J., we differ from him in 
respect of those observations made in 6 Guj 
LR 406 = (AIR 1985 Guj 88) which have 
been made by him, as pointed out earlier, 
without assigning any reason for coming to 
that conclusion. 
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28. In Criminal Appeal No, 397: of 1968, 
D/- 25-86-1968 (Guj), a je udge of this 
Court, neal ats J., had to with a simi- 
lar question. The resolution in that case also 


‘was the very resolution with which we are 


concerned in this case as the Jocal authority 
concerned was this very Municipality and the 
preening was also for selling adulterated 

oney on this very date, namely, 25th june 
1965. The relevant observations made there- 
in are as under:— 

“Mr. Vyas, Eppes on behalf of the ac- 
cused. has raised a contention that the con- 
sent given by the Health Officer in this 
case is not by a person who is authorised 
under Sec. 20 of the Act. The Relevant por- 
tion of Section 20 of the Act provides that 
no prosecution under the Act shall be institut- 
ed except by or with the written consent of a 
local authority or a person authorised in this 
behalf by the local authority. Under the cir- 
cumstances, the prosecution should be launch. 


ed either by the local authority itself or by 
is be by ths 


a person authorised in this behalf 

local authority or with the consent of such 
person so authorised by the local authority. 
It is the case of the prosecution that the 
Health Officer has been authorised to give 
consent for prosecution by the local authority, 
that is, the Bhavnagar Mumicipality by its 
resolution dated 11th April, 1963, which is 
produced at Ex, 5.” 

After referring to the contentions of the reso- 
lution, Sompura, J. observed: — 

“Mr. D. U, Shah, appearing on behalf of 
the Municipality submitted that the words, 
“Prosecution Karvani Satta” in Gujarati are 
wide enough to include the authority to give 
consent to the filing of prosecution. In my 
view, these words are not so wide enough to 
include the consent for launching prosecution. 
This phrase ides for the launching of the 

rosecution by the Health Officer himself. 


t is one thing to prosecute and another to 
give consent for prosecution. The words 
“Prosecution Karvani Satta” do not indicate 
that the power for giving consent for launch- 
ing prosecution was given by this resolution. 

Under the circumstances, as the consent 


. for filing prosecution was given by a person 


who was not authorised by the local autho- 
rity to give such consent under Section 20 of 
the Act, the prosecution is bad. Therefore, 
the appeal is dismissed.” 

It is true that in this decision, the problem 
that is posed before us has not been viewed 
from different aspects of the case. But at 
the same time, we are in respectful agree- 
ment with the conclusion arrived at by our 
learned brother spon ye J., on the grounds 
mentioned by us earlier. 


+ 
29. In Criminal Appeal No. 647 of 1966, 
Criminal Appeal No. 693 of 1966, D/- 12-8- 
1968 (Guj), our learned Brother, B. G. 
Thakore, J., following the aforesaid decision 
of Sompura, J., has taken the same view. 
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80. We are fortified in the conclusion 
that we are inclined to reach by certain ob- 
servations made by a Division Bench of this 
Court in the State of Gujarat v. Gandhi 
en Ce Sankalchand, 5 Guj LR 696 = 
1968 Cri LJ 475). -We may, at this sta 
note that these observations are undoub 
in the nature of obiter dicta. The question 
' that arose for decision in that case was, whe- 
ther general authorisation was permissible or 
not, and the answer given was that such a 

eneral authorisation was permissible under 

tion 20 (1) of the Act. M. U. Shah, J. 
speaking for the Division Bench, analysed this 
section and made certain observations in paras 
6, 7 and 8 as under: ; 

“This section provides for the manner in 
which and the Courts by which cognizance 
of offences can be taken under this Act and 


also specifies Courts which can try the offen-. 


ces under-the Act. The section makes provi- 
sion for institution of a complaint by the 
. State Government or a local authority or by 
a person authorised in that behalf by the 
State Government or a local authority. 
also makes a provision for institution of a 
complaint with the written consent of the 
State Government or a local authority or 
a person authori in that behalf by- th 
State Government or a local authority. The 
plain meaning of this section is that the ae 
secution can be instituted by any of the four 
stated authorities or with the consent of any 
of these four authorities. ; 

Section 20 may conveniently be divided 
into two parts. The first part speaks of in- 
stitution ọf a complaint by or with the writ- 
ten consent of the State Government or a 
local authority and the second part s of 
institution of a complaint by, or with the writ- 
ten consent of a person authorised in -that 
behalf by the State Government or a local 
authority. We are here concerned with the 
second part of the section in the present 
matter. Perhaps it may be possible to argue 
and we do not desire to express any opinion 
on the question that written consent by the 
State Government or a local authority under 
the first part or by a duly authorised person 
under the second part can have relation to 
a particular offence committed by a particu- 
lar person. But this argument obviously can- 
not be available in the case with which we 
are concerned here. It is clear that authori- 
sation under the second part can be a gene- 
ral authorisation to institute or give consent 
to prosecutions for offences under the Act. 

The second part enables a general delega- 
tion of the power given to the State Govern- 
ment and local- authorities under the frst 
part and the words ‘authorised in -this behalf 
appearing in the second part mean authoris- 
ed to institute, or give consent to, any prose- 
cution for an offence under the Act. The 
authority cannot be restricted in its scope by 
relating the expression ‘authorised in this 
behalf’ to the words ‘an offence’ appearing 
at the beginning’ of section and it cannot be 
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said. that the authorisation must be in res- — 
pect of each offence. ' 


These observations, which no doubt, are hy 
the nature of obiter dicta, further fortify our 
opinion re i 


`- tion 20 (1) of the Act, We are, therefore, 
_ of the view that if a person who is merely 


authorised by a local authority or the Central 
Government or the State Government to in- 
stitute a prosecution, consents to filing of 
such prosecutions by some pérsons like the 
Food Inspectors, - the ee filed 
such persons would be bad in law. If su 


a person is authorised by the Central Gov- ` 


ernment or the State Government or a local 
authority to consent to filing of such prose- 
cutions and. that person gives a written con- 
sent to any person to institute a particular 
prosecution and that person institutes that pro- 
secution, it will be a prosecution filed by a pro- 
per and competent person. In the instant case, 
there is no doubt that the prosecution has 


been instituted by the Food Inspector whom . 


the Health Officer of the Bhavnagar Munici- 
pality had given a written consent. A perusal 
of the complaint and the endorsement there- 
on clearly indicates that the papers of this 
case were sent to the Health Oficer by the 
Food Pepe concerned and after going 
through these papers, the Health Officer had 
given such a written consent. The only diffi- 
culty that lay in this prosecution was and is 
that the Health Officer has been merely Au- 
thorised by the Bhavnagar Municipality which 
is undisputedly a l authority within its 
meaning to institute such prosecutions. There 
is such general delegation. But it has not 
authorised the Health Officer to consent to 
an of such prosecutions, That authority 
which is necessary, is wanting, in this case. 


' The consequence of it, in view of the con- 


clusion that we have arrived at, is. that.the 
prosecution has not been launched by a pro- 
per and competent person. : 
31. The result is that the prosecution is 
bad, and eventually, the Court cannot take 
cognizance of such an offence and try such 
an offence. The result necessarily would be 
oa the proceedin 
P 


minary objection taken by him, it is not ne- 
cessary for us to consider another contention 
taken by him, that the prosecution had _not 
established by the evidence led by it that 
the ae of Section 10, sub-section (7) 
of the Act, were complied with. t pro- 
vision is to-the following effect:  . 
“Where the Food Inspector takes any ac- 
ton under clause (a) of sub-section (1), sub- 
section (2), sub-section (4), or sub-section (6), 
e shall call one or more persons to be pre- 
sent ať the time when such action is taken 
and take his or their signatures.” 
In the instant case, the evidence of the Food 
Inspector does not specifically refer to the 


t 


a correct analysis of Sec- _ 


gs will have to be drop- ` 
82. As Mr. Vyas succeeds in this preli- _ 


fact that the sample in question was taken in - 


the presence of panchas. No doubt, he has 
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sequence that would arise if these provisions 
of Section 10 of sub-section (7) are not com- 
plied with. 
to consider the submission made on behalf 
of the complainant as to whether the accus- 
ed was entitled to take the defence contem- 
plated by Section 19 of the Act when there 
was. no such warranty given as has been 
contemplated by the ‘proviso found in R., 12-A 
of the Prevention of Food Adulteration Rules. 
We may briefly note that the submission 
made on behalf of the accused was that there 
was aa a a A oe — by his vendor as 
in the bills under w he came to pur- 
chase honey from his o from time to 
time, there was a mention regarding ‘pure 
honey. It will be more correct to state fac- 
tually that the mention made -was that this 
particular vendor was a merchant dealing in 
pure honey’. We need not dilate on this 


point in view.of our conclusion that the trial 


Court had no jurisdiction to take cognizance 
of this offence and try this offence, the com- 
plaint having been not lodged by a proper 
and competent person. 

33. We will be failing in our duty if we 
do not put on the record that we have re- 
ceived valuable assistance from both the 
sides in this case. 

34. The result 
having been not launched a proper per- 
son, is bad in law and the proceedings have 


to be oppl. 
To: a eee are, oe m to 
p r the appeal is accordingly 
disposed 


Orders accordingly. 
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Maganlal .Budhaiabhai Patel, Appel- 
lant v. Bai Dahi, Respondent. 


Second Appeal No. 234 of 1966, D/- 
1-12-1969. 

(A) Hindu Marriage Act (1955), Sec- 
tions 14 and 21 — Rules under — Hindu 
Marriage and Divorce Rules 1955 (Bom- 
bay High Court) Preamble —. Rules are 
applicable to cases dealt with by Gujarat 
Courts by virtue of Section 88, Bombay 
Reorganisation Act (1960) read with 
Clause 4 of Adaptation of the Law 
alee and Concurrent Subjects) Order, 

` (B) High- Court Rules and - -Orders 
—- Bombay High Court Hindu Marriage 
and Divorce Rules, 1955, Rule 5 — Word 
‘shall? in Rule 5 is mandatory — Person 
with whom. a woman is alleged to be 
“living in- adultery” when known is. a 
necessary party for divorce proceedings. 
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referred to th panehenama mid i p 
referred to, in evidence as Ex. 8. We 


need not consider in this case as to the con- . 


It is also not necessary for us _ 


‘is that the prosecution 


(Para 6) 
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The word ‘shall’ in Rule 5 is manda- 
tory and therefore person with whom a 
woman is alleged to be living in adul- 


tery when known is a necessary 
party in divorce proceedings. If the 
‘name of such person is unknown the 


necessary affidavit in that behalf of the 
person committing adultery being un- 
known-is necessary. This has consider- 
able effect on the question of “living in 
adultery” because if such person is un- 
known and could not be made a party 


the evidence led has to be appreciated 


in that light. (Para 6) 


(C) Hindu Marriage Act (1955), Sec- 
tions 10, 13, 23 —- Matters falling within 
scope of Sections 10, 13 and 23 — Court 
must be vigilant to see that burden ‘of 
proof is sufficiently dicchakwed — Due 
regard to social conditions and manner 
in which parties are accustomed to live 
must be given. AIR 1969 Mad 235 and 
AIR 1963 Bom 98, Rel.: on (Para 7) 


(D) Hindu Marriage Act (1955), Sec- 
tion 138 — Adultery — Proof of — Cir- 
cumstantial evidence, nature of. 

In case of adultery direct proof is 
difficult to. get and one has to rely for 
proof thereof on circumstantial evidence 
and the same may be sufficiently proved 
from which adultery may be inferred. 
One has to rely on circumstantial evi- 
dence as to’ non-access, birth of a child 
and confessions and admissions of the 
parties in relation thereto. (Para 10) 

(E) Hindu Marriage Act (1955), Sec- 
tion 13 (1) (i). — "Living in adultery” 
meaning of. | 

“Living in R Te means follow- 
ing an almost e eA course of adul- 
terous conduct and not to a single lapse 


from virtue. One or two lapses of virtue 


would no doubt be acts of adultery but 
are insufficient to show “living in adul- 
tery”. A course of adulterous conduct 
over some period with repetition of acts 
of adultery with one or more persons 


-must be proved. With the use of conti- 
. nuous present. tense for 


attracting the 
operation of the phrase “is living in 
adultery” it would not be enough to 
prove that a spouse was living in adul- 
tery for some time in the past, and one 
has to show that the spouse was living 
an adulterous life, so related in proxi- 


_mity of time to the filing of a petition 


that one canreasonably infer thata peti- 
tioner has a fair ground to believe that 
at the time of filing a petition the spouse 
was living in adultery. AIR 1958 Bom 
264, Followed: -- (Para 11) 

(F) Hindu Marriage Act (1955), Sec- 
tion 13 — Adultery — rondenenen 
evidence. 


The best evidence of condonation of 


adulterous conduct is the continuance or 


resumption of sexual relation by the 
parties after one has eOVeTES the mis- 
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conduct of the other party. Question 
of condonation is a question of fact. 
(Para 10) 


(G) Evidnece Act (1872), Section 112 
~- Presumption of legitimacy — When 
can arise. 

For the presumption of legitimacy 
if a child is born beyond the period of 
280 days it can be presumed that the 
child was legitimate if in the facts and 
the circumstances ofa good case and con- 
sidering the medical evidence, it could 
be held that the child was born within 
a reasonable period of normal period of 
gestation. AIR 1963 Bom 165 and 1947- 
2 All ER 95 and (1823) 37 ER 1049, Rel. 
on. (Para 14) 

(ŒD) Hindu Marriage Act (1955), Sec- 
tion 13 (1) — Proof of adultery — Ad- 
mission of wife when can be accepted. 

The evidence of adultery whether 
direct or circumstantial must be neces- 
sarily of such a character as would lead 
a reasonable man to conclude that no 
other inference than of misconduct can 
be drawn from the same and a mere 
probability that adultery may have been 
committed is not enough. (Para 14) 

An admission by a woman that she 
would like. to Have sexual intercourse 
only with her husband, does not posi- 
tively prove that she had committed 
adultery with another. If there is evi- 


dence, not open to exception of admis-. 


gion of adultery the Court may act on 
such evidence even if there is total ab- 
sence of all other evidence in the facts 
of a given case but ordinarily evidence 
of adultery should be independent of 
wife’s admission particularly when such 
evidence of admission is open to excep- 
tion and cannot be believed in the light 
_of surrounding circumstances. (Para 15) 
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Jones . i 13 
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Gaskill v. Gaskill 13 


(1823) 37 ER 1049 = Turn and R. 
138, James Head v. Mary Head 13 


K. J. Shethna, for Appellant; P. D. 
Desai, for Respondent. 


JUDGMENT :— The appellant filed 
Hindu Marriage Petition No. 19 of 1964 
for obtaining a divorce from the res- 
pondent, on the ground of her living in 
adultery. - The trial court decreed the 
suit but the decision was set-aside in 
Regular Civil Appeal No. 26 of 1965, by 
the learned District Judge of Bulsar at 
Navsari, who dismissed the suit with 
costs. It is against that order of dis- 
missal that the present appeal is filed. 


2. The learned trial Judge held 
that the oral evidence led on behalf of. 
the petitioner was believable and that 
the same was supported by a letter Ex. 
21, dated 10th April, 1962, written by 
the respondent-wife to the appellant ad- 
mitting her intimacy with one Madhia 
alias Govind Ranchhod. He also held 
that looking to the circumstances of the 
case, after 19-3-1962, there was hardly 
any possibility of a sexual intercourse 
having been taken place between 
the partles, that the birth of a male 
child to the respondent. on or about 25th 
February, 1963 was enough to show that 
the birth of that child was a result of 
adulterous course of conduct on the 
part of the respondent. He was also of 
opinion that the attempt of the respon- 
dent-wife of going to Hyderabad was an 
attempt to conceal the results of her 
leading an adulterous life and because 
of it she had not appeared before the 
Panch of the caste assembled for the 
purpose. He held that the petition was 
not bad for non-joinder of parties as 
the paternity of the illegitimate son ap . 
peared to be unknown. 


3. The learned Judge . in appeal 


disagreed with the appreciation of the 


evidence by the learned trial Judge and 
held ‘that upto 23-1-1962 the parties were 
living happily and the evidence of Narsi 
and his mother, showing that Madhia 
twice or thrice visited the respondent 
at about 10 or 10-30 P. M. at night may 
at best create a suspicion against the 
respondent and would not necessarily 
mean that the respondent had commit- 
ted adultery with Madhia. He was also 
of opinion that assuming that on one or 
two occasions the respondent.-had crimi- 
nal intimacy with Madhia that would 
not be enough in law to hold that the 
respondent was “living in adultery”. 
He went further and also held that the 
appellant-husband had condoned- those 
instances of adultery with Madhia by 
staying with the appellant upto 18-4- 
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1962 when she left for Bhinar village 
where her father was staying and that 
in these circurnstances there would also 
be a presumption that the last sexual 
intercourse that may have taken place 
between the parties would be about 18-4- 
1962. He further held that after the 
respondent went to her father’s place 
there was no evidence whatever that 
the respondent was living in adultery 
and that with the established position 
that the appellant had access to the res- 
pondent at his house at Dalvada upto 
18-4-1962 a somewhat longer period of 
pregnancy amounting to about 313 days 


or so would not necessarily point in the ` 


direction of the respondent ‘living in 


adultery”, which according to the learn- 


ed Judge should be a continuous piece 
of conduct extending almost upto the 
date of petition. He also held that it 
was possible that the letter, Ex. 21, was 
a result of beating given by the appel- 
lant to the respondent. 


4. There are certain admitted 
facts namely that the parties were mar- 
ried in 1932 when they were children 
and the marriage was consummated in the 
year 1944 and ultimately a daughter 
named Kanta was born. The appellant 
was servingin Crompton Engineering Co. 
Madras Ltd., since about the year 1956 and 
had to go to various places in different 
States. His argricultural lands were be- 
ing looked after by the respondent, and 
Madhia was their farm labourer. 
appellant returned to Delvada from 
Banaras on 21-3-1962. Some time there- 
after he came to know from Narsi, a 
neighbour that -Madhia was seen visit- 
ing the respondent 2 or 3 times at night 
at about 10 or 10-30 P. M. Thereafter 
the appellant left Delvada on 19-3-1962 
and returned to Delvada on 31-3-1962, 
as his brother was to be operated. There- 
after he again left Delvada on 1-4-1962 
and returned on 14-4-1962. On or about 
18-4-1962 there were quarrels between 
the husband and the wife with the re 
sult that the wife left for Bhinar village 
where her father was staying. In be 
tween she along with her brother went 
to Hyderabad on 11-9-1962 but the ap- 
pellant did not keep her with him with 
the result that the respondent and her 
brother returned to their village. In the 
meanwhile a meeting of the caste panch 
was called on 31-1-1963 but the respon- 
dent and her father did not appear be- 
fore the Panch. A male child was born 
to the respondent on or about 25-2-1963 
and it is alleged that the child was a 
result of the respondent living in adul- 


tery. 


5. Section 21 of the Hindu Mar- 
riage Act, 1955 deals with the procedure 
to be adopted, and further provides that 
matrimonial proceedings being of a spe- 
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cial nature, provisions made under the 
Act and the rules made by the High 
Court are to be observed. In all other 
respects the provisions of the Code are 
made applicable. The High Court of 
Bombay has framed rules under Sec- 
tions 14 and 21 of the Hindu Marriage 
Act (XXV of 1955) for carrying out the 
purposes of the Act. The rules are 
called the Hindu Marriage and Divorce 
Rules, 1955 which are contained in para 
279 in Chapter XV at pages 110 to 115 
of the Civil Manual 1960 Volume I. 
Rule ö thereof provides that in every 
petition for divorce or judicial separa- 
tion on the ground that the respondent 
is living in adultery or has committed 
adultery with any person, the petitioner 
shall make such person a cò-respondent. 
The petitioner may, however, apply to 
the court by an application supported 
by an affidavit for leave to di 

with the joinder of such person as a co- 
respondent on any of the following 
grounds :-—~ 


{i} that the name of such person 

: is unknown to the petitioner 
although he has made due 
efforts for discovery. 


(ii) oe such person is dead; ete. 
ete. 


6. It is contended for the appel- 
lant that these rules framed by the 
Bombay High Court had not been adopt- 
ed by the Gujarat High Court and that 
the rule is only directory and not man- 
datory in character. Section 88 of the 
Bombay Reorganisation Act, 1960, pro- 
vides for adaptation of the laws made 
and the rules and regulations made by 
the High Court of Bombay automatically 
apply to the High Court of Gujarat 
under Clause 4 of the Adaptation of the 
and Concurrent Subjects) 
Order 1960. 
the word 








that behalf of the person committing 
adultery being unknown was necessary 
to be filed. This to my mind will also 
have considerable effect on the question 
of the appellant “living in adultery” be- 
cause if the person committing adultery 


\ 


re rc als 
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was unknown and could not be made 
a party the evidence led has to be ap- 
preciated in that light. In the facts 
alleged Madhia was a necessary party 
in the matter. No attempt seems to 
have been made to make Madhia a party 
to the proceedings. 

7 - The learned Advocate for the 
. appellant relied on the rulings in Dr. 
H. T. Vira Reddy v. Kistamma, AIR 1969 
Mad. 235 and the ruling in Devyani v. 
Kantilal, AIR 1963 Bom 98. Both these 
rulings lay down the guiding and salu- 
tary principles regarding the burden of 
proof etc. to : be discharged in matter 
falling within the scope of Sections 10, 
13 and 23 of the Hindu Marriage Act, 
1955, one of them being that in matri- 
monial proceedings the court had to be 
vigilant that the burden of proof is satis- 
factorily established and properly dis- 
charged by the applicant and ‘the proof 
adduced is of a high degree. It is also 
laid down that in cases of this type the 
court musthavedue regardto the social 
conditions and the manner in which the 


parties are accustomed to live. As laid 
down in the ing in Ramappa_ vV: 
Bojjappa, AIR 1963 SC 1633 that :— 


“It has been always recognized that 
the sufficiency or adequacy of evidence 
to support a finding of fact is a matter 
for decision of the court of facts and 
cannot be agitated in a second apeal.” 
and that: ; ' 


. “If in reaching its decision in 
second appeals, the High Court 
. venes the express provisions of Sec- 
tion 100, it would inevitably introduce 
in such decisions an element of discon- 
cerning unpredictability which is usually 
associated’ with gambling; and that is a 
reproach which judicial process must 
constantly - and scrupulously endeavour 
~ to avoid.” : 

8. It is, therefore, 
‘the respondent tkat this court was bound 
by the finding on facts by the learned 
appellate judge unless the findings are 
contrary to law or that material issues 
of law had not been properly decided 
or that there was some procedural defect 

in the conduct of the matter or that a 

wrong onus of proof had been laid or 

that evidence which was inadmissible 
had been admitted such that it mate- 
rially affected the decision on facts. It 


has also been laid down in the aforesaid - 


ruling of the Supreme Court that: 

“The admissibility of evidence‘is no 
doubt a point of law, but once it is 
shown that the evidence on which courts 
of fact have acted was admissible and 
relevant, it is not open to a party feel- 
ing aggrieved by the findings recorded 
by the court of fact to contend before 
the High Court in second appeal that 
the said evidence is not sufficient to justify 
the findings of fact in question.” 
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9. I have not been shown any of 
the aforesaid defects by the learned law- 
yer for the appellant except the ques- 
tion relating to the access of the appel- 
lant to the respondent and the birth of 
a son to the respondent after the nor- 
mal period of gestation of 280 days. 


10. It is true that in case of 
adultery direct proof of this is difficult 
to get and one has to rely for the proof 
thereof on circumstantial evidence and 
the same may be sufficiently proved by 
circumstances from which adultery may 
be inferred and, therefore, one has to 


- rely on circumstantial evidence, evidence 


as to non-access and the birth of a child 
and finally confessions or admissions o 
the parties in relation thereto. The 
learned judge in appeal has disbelieved 
the evidence of Narshi and his mother 
about Madhia visiting the respondent on 
2 or 3 occasions at night and that even 
if it was believed that circumstance 
would only lead to some suspicion about 
some intimacy between the two and 
nothing more and that that circumstance 
also had to be-viewed in light of the 
fact that Madhia was the farm labourer 
of the respondent and would have occa- . 
sions to go to her in the night on 2 or 
3 occasions spoken of by Narsi and his 
mother. Now the impression of a wit- 
ness that the respondent committed 
adultery is no proof of the commission 
of adultery and-similar would be the 
poe Hae the belief of thé hus- 
and. aahia as a necessary party 
had been joined in the petition perhaps 
he would have thrown considerable light 
on this circumstance. Even after com- 
ing to know of the alleged illicit connec- 
tion with Madhia soon after the peti- 
tioner came to Delvada after January, 
1962 admittedly he continued to have 
relations with the respondent as hus- 
band and wife upto 19th March, 1962 
and that is also the case of the peti- 


-tioner as disclosed in point No. 17 in 


the Memo. of appeal where the claim 
made is that the last sexual- intercourse 
which the apellant had with the respon- 
dent was on 19th March, 1962. The 
learned Judge in appeal has found as. 
a question of fact that with the parties 
living under one roof upto 18-4-1962 


‘even assuming that the respondent had 


lapsed from virtue on one or two: occa- 
sions there was condonation of the al- 
leged lapses. -The best evidence of con- 
donation is the continuance or resump- 
tion of ‘sexual intercourse by the hus- 
band after he had discovered the mis- 
conduct of his wife and the question of 
condonation is a question of fact. 


11. “Living in adultery” me 
following an almost continuous course 
of adulterous conduct and not to a single 
lapse from virtue. 1 or 2 lapses of virtue 
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would no doubt be acts of adultery but 
are insufficient to show that the respon- 
dent was “living in adultery” and, there- 
fore, the appellant has to prove a course 
of conduct over some. period with repeti- 
tion of acts of adultery, with one or 


more persons. . With the use of the con-- 


tinuous present. tense for attracting the 
operation of the phrase 
adultery” it would not be enough. for 
the spouse who was living in adultery 
for some time in the past and it has to 
be shown that: the period during which 
the wife was living an adulterous life 
was so related, in proximity of time to 
the filing of the petition, that one can 
reasonably infer that the petitioner had 
a fair ground to believe, about the time 
of the filing of the petition that the wife 
was living in adultery. See Rajani 
Prabhakar Lokur v: Prabhakar MRagha- 
vendra, 59 Bom LR 1169 =(AIR 1958 
Bom 264). In fact the present petition 
is filed nearly 24 years after the alleged 
intimacies with Madhia. It has also 
been found as a matter of fact that there 
was no evidence whatever of the -res- 
pondent living in adultery after she left 
for Bhinar and stayed with. her father. 


12. For the purposes of proving 
fresh acts of adultery after 18th April, 
1962 the appellant relies on the circum- 
stance of the respondent having deliver- 
ed a male child on or about 25th Febru- 
ary, 1963. The petitioner seems to have 
no idea of the activities of the respon- 
dent after she left his house or with 
whom she had illicit connection at 
Bhinar. It has been found as a matter 
of fact that the parties were living 
under one roof upto 18th April, 1962. 
It is true that in between. the appellant 
had gone out of Delvada and on one 
occasion had returned as his brother 
was to be operated upon. The appellant, 
however, has admitted ` that the last 
intercourse which he had with the res- 
pondent was on 19th March, 1962. In 
the ruling in Uttamrao Rajaram v. Sita- 


ram, 64 Bom -LR 752 = (AIR 1963 Bom 


165) it has been observed as follows:— 


“That in every case where a child 
is born in lawful wedlock, the Husband 
not being separated from his wife by a 
sentence of Divorce, sexual intercourse 
is presumed to have ‘taken place between 
the Husband and wife, until that pre- 
sumption is countered by such evidence 
as proves, .to the satisfaction of those 
who are to decide the question, © that 
such sexual intercourse did not take 
place at any time, when by such inter- 
course, the husband could, according to 
a i of nature, be the father of such 


13. If the last Ee intercourse 
took place on 19th March, 1962 ‘the. male 
child was born 343 days thereafter’ and 


“is living in. 
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ifit is taken. as hasbeen done by the 
learned appellate Judge that the last 
sexual intercourse took place on or 
about 18-4-1962 the child is born after 
313 days. No medical evidence has been 
led in this case by either side. Under 
Section 112 of the Indian’ Evidence Act 
the possible duration of pregnancy has 
been fixed at 280 days but actually the 
period of gestation may be more and 
in many cases when there is birth out- 
side nature. It is also possible that 
fertilization which generally takes place 
at the time of coitus, instances are not 
unknown when some ‘interval between 
insemination and fertilization takes some 
time. In Gaskill v. Gaskill, 1921 P. 425 
the medical evidence was that such 
interval may be as long as 21 days and 


in the ruling in Hadlum v. Hadlum, 
1949 P. 197, it was 17 days. Reliance is 
placed on the - in Mahendra v. 


Sushila, AIR 1965 SC 364. In that case 
the parties were betrothed sometime in 
June-July 1945 and their marriage was 
The 
husband: had marital relations with his 
wife while at Bombay. The husband 
thereafter left for U. S. A. and a female 
child was born to Sushila on 27th August 
1947 after a period of 5 months and 17. 
days after their marriage and it was 
then contended that the child was a 
result of adulterous: intercourse. The 
defence of the wife was that after be- 
trothal they used to have sexual inter- 
course. Considerable ‘medical evidence 
was led in the case and it was held that 
in the fact of that case that the con- 
ception had taken place before the first 
coitus “between the husband and wife 
and the wife was pregnant by a person 
other than the husband -at the time of 
the marriage. The facts in this case are 
different. The other ruling relied upon 
is P. v. P. English Law Reports, (1951) 
AC 391. In that case a child was found 
to be normally delivered and appeared 
to be healthy full time child, according 
to the medical opinion. HH was also 
proved as a matter of fact that the hus- 
band was not within the country be- 


‘tween August 29, 1945 and February 13, 


1946 and could not have any access to 
the wife during that period. It was 
held by majority that the onus of proof 
on the husband did not extend to estab- 
lishing the scientific impossibility of his 
being the father of the child, and that, 
on. the whole evidence, the wife’s adul- 
tery had been proved beyond reasonable 
doubt. Lord Simonds who delivered 
majority judgment observed: 


“In the case of an interval of 360 
days between intercourse with her hus- 
band and. the birth of a child the court 
cannot, in the absence of further evi- 
dence, regard adultery by the wife as 
established.” > 
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In short the opinion was that the period 
of 360 days could not in the absence of 
further evidence be considered a proof 
of adultery that is to say that the child 
was born from someone other than the 
father who has the last coitus with the 
alleged mother. This case as well as 
other English cases have been consider- 
ed in the of 64. Bom LR 752 = 
(AIR 1963 Bom. 165). In the case of 
Wood v. Wood, 1947-2 All ER 95, it was 
held that the child born after 346 days 
after coitus was held to be legitimate. 


In Hadlum v. Hadlum 1949 P. 
197, it was held that the child 
born after a period of 349 days 
was held legitimate. I -respect- 


fully agree with the proposition of law ` 


laid down in the aforesaid ruling which 
is to the effect that:— 


“The presumption as to legitimacy 
contained in Section 112 of the Indian 
Evidence Act, 1872, does not necessarily 
mean that if a child is born beyond a 
period of 280 days, it must be presumed 
that the child is illegitimate. [If the 
plaintiff comes to court the initial bur- 
den is on him. [If the child is born with- 
in a reasonably possible period of the 
normal period of gestation then the court 
should raise a presumption of legiti- 
macy and then the burden of proof 
would shift. Something more than mere 
delay in delivery is required to negative 
legitimacy and the evidence must show 
that the child is not a legitimate child 
beyond any reasonable doubt. 


In some cases it may not be impro- 
per to consider the unchastity of the 
mother as one of the factors which 
would determine the issue of legitimacy. 


But this - unchastity must be very 
near about the time when the 
child . could have been conceived 


and was born. Merely because a person 
has misconducted once, there cannot be 
a presumption that the misconduct must 
continue, much less can there be a re- 
trospective presumption. Unless the 
Court definitely finds unchastity in the 
mother immediately about the time the 
child is born or could have been begot- 
ten, it would not be a relevant circum- 
stance. 


. 14. It would, therefore, follow 
that the’ presumption as to the legiti- 
macy under Section 112 of the Evidence 
Act it does not unnecessarily mean that 
if a child was born beyond the period 
of 280 days it can be presumed that the 
child was legitimate and if in the facts 
and circumstances of a good case and 
considering the medical ‘evidence, if any, 
led by the parties it could be held that 
the child was born within a reasonable 
period of the normal period of gestation, 
then the court should raise a presump- 
tion of legitimacy. The alleged illicit 
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connection between the respondent and 
Madhia is said to have taken some time 
prior to 19th March, 1962 when the ap- 
pellant came to Delvada - and in that 
circumstance it cannot be said that the 
child born on 27th February, 1963 was 
a result of illicit connection with Madhia. 
As stated earlier there is no evidence 
of any acts of adultery by the respon- 
dent after she went to Bhinar. The 
learned Judge was, therefore, right that 
the appellant had access to the respon- 
dent while living under the same roof 
upto 18th April, 1962 and the period of 
gestation of 313 days cannot -be said to 

unreasonable nor even the period of 
343 days counting it from 19th March, 
1962 when admittedly the appellant ‘had 
sexual intercourse with the respondent. 
The evidence whether direct or circum- 
stantial must be necessarily of such a 
character as would lead a reasonable 
man to conclude that no other inference 
than of misconduct can be drawn from 
the same, and a mere probability that 
adultery may have been committed is 
not enough, as one cannot act. in such 
matters on mere suspicion. 


15. The learned appellate Judge 
has held that the letter Ex. 21, written 
by the respondent may be a» ‘result of 
her having’ been beaten by the appellant. 
The opening lines of that letter would 
appear to indicate that a show has been 
made that it was written from a place 
other than Delvada, though admittedly 
on that date the respondent was staying 
at Delvada. It was on the 13th that the 
appellant had returned to Delvada. Even 
that letter as found by the learned Judge 
does not show that the respondent had 
admitted having committed adultery 
with Madhia. The mention in the last 
part of the letter that the respondent 
would like to have sexual intercourse 
only with the appellant need not prove 
the positive fact that she. had so writ- 
ten because she had committed adultery 
with Madhia. If there is evidence, not 
open to exception, of admissions of adul- 
tery, the court may act on such admis- 
sions even if there is total absence of 
all other evidence in the facts of a given 
case but ordinarily evidence of adultery 
should be independent of a wife’s ad- 
missions particularly when such evi- 
dence of admission is open to exception 
and cannot be believed in light of the 
surrounding circumstances particularly 
circumstance connected with the writing 
of this letter containing such admissions. 
In this case it being held as a matter 
of fact that the respondent was a woman 
of a backward community and. being 
desirous of laying a foundation for re- 
conciliation might have written. that 
letter and that such a piece of evidence 
cannot be said to be such as would lead 
to the inference that the alleged adul- 
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tery has been proved beyond reasonable 
doubt, 

16. The learned Judge, therefore, 
was right in holding that assuming that 
there. were one or two lapses on the 
part of the respondent with no other 
evidence to show that adultery that was 
being committed by the respondent was 
an open and continuous conduct al- 
most upto the time when the petition 
was filed and that no evidence as to 


the respondent having committed adul-- 


tery after going to Bhinar for a period 
of two years and more, that the discre- 
tion exercised in the case was proper. 

17. It has not been contended be- 
fore me that the evidence in the case 
even though it was not sufficient to 
grant a divorce, was sufficient to grant 
a decree for judicial separation. In fact 
the alleged adultery committed by the 
respondent with Madhia has not been 
held to be proved.. 

18. The result, ierdoie: is that 
this appeal must fail and must be dis- 
missed with costs. l 


19. The appeal is dismissed with 
costs. 
20. The request of the learned 


advocate of the appellant Mr. Shethna 
for leave to file a letters patent appeal 


is rejected. 
7 Appeal dismissed. 
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J. B. MEHTA, J. ` 


D. R. Oza, Applicant v. Government 
of Gujarat, Revenue and Agricultural 
Department, Opponent. i i 


Spl. Civil Appln. No. 895 of 1965, 
D/- 27-8-1969. 
(A) Constitution - of India, Arti- 


cle 311 (2) — Reversion from officiating 
post without stigma is no violation of 
the Article. l 
(B) Constitution of India, Arti- 
cles 311 (2) and 16 — Temporarily pro- 
moted employee reverted solely on 
round that decision on continuance of 
service after superannuation was 
pending — Reversion invalid. 


The question of his continuance will 
be material whether he had: held the 
officiating or substantive post. Hence 
that is a totally irrelevant consideration. 
The guarantee under Article’ 16 covers 
even temporary employees. Therefore 
the reversion is arbitrary and invalid. 
AIR 1962 SC 1139 and AIR 1959 Bom 
134 and AIR 1964 Mys 229 and 1969 Lab 
IC 1019 (Guj) and AIR 1970 SC 150, 
Followed. (Paras 3 and 4) 

(C) Constitution of India, Arti- 
cles 226 and 311 (2). —- Certiorari — 
Order of reversion, though administra- 
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` Public 


(Para 2). 
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tive, can be reviewed by High Court if 
it- is arbitrary. 1969 Lab IC 1019 (Guj) 
and AIR 1970 SC 150, Followed. 

(Para 3) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 150 (V 57) = 

1969-2 SCC 262, Kraipak v. 

Union of India 
(1969) 1969 Lab IC 1019 = 10 Gui 


- LR 136, V. L. Poonekar v. L. S. 


Kaul 
(1964) AIR 1964 Mys 229 (V 51), 

A. N. Nagnoor v. State of Mysore 3 
(1962) AIR 1962 SC 1139 (V 49) = 

(1962) 44 ITR 532, Kishori v. Union 

of India 
(1959) AIR 1959 Bom 134 (V 46) = 

ILR (1958) Bom 1266, P. K.: More 

v. Union of India 3 

P. V. Hathi, for Applicant; Miss 

K. A. Dabu, Asstt. Govt. Pleader with 
M. G. Doshit, Addl. Govt. Pleader, for 


. Opponent. 


ORDER :— The petitioner in this 
petition : challenges the order of the 
State Government, dated January 13, 
1964, at Annexure ‘C by which he has 
been reverted from Gujarat Agriculture 
Service Class I to Gujarat Agriculture 


‘Service Class IT and posted at Rajkot as 


Agriculture Engineer. There is no dis- 
pute that the petitioner held a substan- 
tive post in Gujarat Agriculture Service 
as Agriculture Engineer in Class II post. 
By the order at Annexure A, dated, 
March 7, 1963, the petitioner was promot- 


ed to Gujarat Agriculture Service Class 


1 post temporarily pending availability 
of officers selected for this post by the 

Service Commission and from 
March 20, 1963 the petitioner was posted 
to the post of Deputy Director of Agri- 
culture. The petitioner worked about 
11 months and suddenly by the impugn- 
ed order at Annexure ‘C’, dated Janu- 
ary 13, 1964, the petitioner was revert- 
ed to his original Class II post. It is 
the case of the petitioner which is not 
controverted that various persons men- 
tioned by him were junior to him in 
the seniority list prepared under Rule 7 
of the Allocated Government Servants 
(Absorption, Seniority, Pay and Allow- 
ance) Rules, 1957, and that two of these 
persons Shri Thorat and Shri Kathavate 
were not even on the ‘seniority list. By 
the impugned order the persons junior 
to the petitioner were promoted to the 
Gujarat - Agriculture Service Class I 
post while the petitioner was reverted 
to his substantive post in Class II. Even 
thereafter by the further orders the 
other juniors have been promoted while 
the petitioner is continued only in the 
same Class II post. The petitioner has 
therefore challenged the impugned order 
on. the ground that he is arbitrarily dis- 
criminated by the State in violation of 
the Poa TATER enshrined in Article 16. 
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On behalf of the State affidavit has been 
filed by the Under Secretary, Agricul- 


ture and Co-operation Departments. The ~ 


only reason which is made out in this 
affidavit for reverting the petitioner is 
that the question of continuance of the 
petitioner beyond the age of 55 years 
when he was to attain the superannua- 
tion age was under the consideration of 
the Government. and pending such consi- 
deration, the petitioner was allowed ‘to 
continue in the substantive post pending 
further ‘orders. The State-also denied 
that there was any reduction in rank 
which would attract Article 311- (2) of 
the Constitution or there was any dis- 
crimination because the petitioner had 
no right or lien:in Class I cadre and he 
was merely officiating in Class I post. 


2. As regards the first contention 


} 


of Mr. Hathi that there was reduction . 


of rank in violation of Article.311 (2), 
the contention must fail asthe petitioner 
did not hold any substantive rank in 
Class I and the reversion is not shown 
to be one by way of penalty as it 
attaches no stigma to the petitioner. 
Therefore, there.is no violation of Arti- 
cle 311 (2) of-the Constitution. ae 
> ee Mr. Hathi’s second 
must, however, be accepted that the gua- 
rantee of Article 16 is violated. In 
Kishori v. Union of India, AIR 1962 SC 
1139 at p. 1140 their Lordships of the 
Supreme Court pointed out that what 
Article 16 (1) provides is that there 
should be equality `of opportunity for 
all persons in matters relating to employ- 
ment or appointment to any post under 
the State. It may very well be that 
matters relating to employment or ap- 
pointment to any post are wide enough 
to include matters of promotion... In- 
equality of- opportunity for promotion as 
between citizen’s holding different -posts 
in the same grade may, therefore, be 
infringement of Article 16. Therefore, 
if out of the Income-tax Officers of the 
same grade some are eligible for promo- 


tion to superior grade and others are 


not. the question of. contravention of 
Article 16 (1) may well arise. In fact, 
the Division Bench of the Bombay High 
Court consisting of Tendolkar and 5. T. 
Desai, JJ. in P.~K. More v. Union of 
India, AIR 1959 Bom 134 has interpreted 
Article 16 as taking within its ambit 
even temporary employees. At page 139 
the Division Bench has pointed out as 
under :— i 


- This concept of equality in matters 
of employment is no more than a corol- 
lary of the fundamental right to equal 
justice in all matters. Its positive as- 
pect demands equal treatment in equal 
circumstances. Its negative aspect for- 
bids any impediment or. unfair burden 
being laid upon one than upon others 
for the same engagement and condition 
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and also forbids any special privilege 
being conferred in favour of any indivi- 
dual. This equality forbids any class 
legislation or governmental action based 
on similar consideration but does not 
forbid classification or distinction which 
is reasonable and not an arbitrary selec- 
tion. What is enjoined is that all citi- 
zens in matters of service under the 


State shall be. treated alike under like 
both in . 


circumstances’ and conditions 
the privileges conferred and the liabi- 
lities and obligations imposed. The pri- 
mary aim is to prevent any person or . 
class of persons from being singled - 
out as a special subject for purposeful 
or invidious discrimination or hostile 
treatment.. What is insisted upon is not 
hypothetical equality.or equality in mat- 
ters of minor importance or matters of . 
detail or routine. The purpose is to en- 
sure similarity and equal treatment and 
not identity of treatment in matters re- 
lating to initial engagement, during con- 
tinuance- of that engagement and at the 
terminal end of that engagement. The 
guarantee of equality embraces all mat- 


- ters of employment—the Article in terms 
- clear and ample ‘speaks of all matters 


relating to employment—and it is im- 
possible to accede to the suggestion that 
what is contemplated by Article 16 is 
only the initial stage when the citizen 
is employed to serve the State. Nothing 
so unfair and startling could have been 
within the contemplation of the framers 
of the Constitution. The guarantee was 
intended to endure and not to be illu- 
sory.” i A 

The Division Bench further pointed ouf 
that no distinction can be made in this 
connection betweena permanent employee 
and a temporary employee and as it 
has no relevance’ and indeed was foreign | 
to the fundamental right of equal oppor- 
tunity insisted upon in the Constitution. 
Our Constitution regards equality of . 
status and opportunity as instancing 
the democratic ideal it seeks to 
translate. Dignity of individual evolu- 


_tion of his personality, social justice and 


equality would have little meaning un- 
less there was guarantee to the citi- 
zen real equality of opportunity. Obvi- 
ously that equality would be unreal if 
every citizen was not eligible to appoint- 
ment or employment under the State, 
whether temporary or permanent, accord- 


-ing- to his qualifications and capacity 


and. without any barriers except those 
based upon public utility. It was fur- 
ther pointed out by the Division Bench. 
that differentiation must always rest on 
grounds of ‘reason and not on prejudice 
or bias or. extraneous .consideration. 
Therefore, the order terminating the servi- 
ces evenofa temporary employee can be 
challenged when it violated Article 16 
if it arbitrarily picked out that employee 
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for purposeful or Invidious discrimina- 
tion or hostile treatment. In A. N: Nag- 
noor v. State of Mysore, AIR 1964 Mys 
229 the Division Bench consisting of 
Kalagate and Govind Bhat, JJ. held that 
the order of the Government promoting 
a junior in supersession of senior with- 
out considering the claim of the senior 
for promotion when it was due to him 
had to be quashed even though the pro- 
motion was a temporary one as it was 
in violation of the principle of equality 
of opportunity embodied in Art. 16. In 
V. L. Poonekar v. L. S. Kaul, 10 Guj 
LR 136 = (1969 Lab IC 1019) I have 
held that it is well settled that even in 
matters of privileges as that of promo- 
tion in view of Article 16 which has 
introduced a concept of rule of law, the 
State cannot act arbitrarily. The State 
must show appropriate statutory rule or 
principle showing rational purpose for 
its action which relates to the function 
the State performs in passing any such 
order to the detriment of the concerned 
Government Servant. In. such matters 
even though there may be-no duty to 
act judicially, such an administrative 
order can be reviewed by a suitable writ 
by keeping the State within the bounds 
of the rule of law. In view of this set- 
tled legal position, even in the matter 
of such temporary employee when the 
State reverts its servant who has been 
temporarily promoted to class I post, 
the State cannot arbitrarily seek to af- 
fect his rights. Such an administrative 
order of the State can even be reviewed 
by this Court, if the State had acted arbi- 
trarily or the order is unreasonable, .or 
perverse or is based on extraneous con- 
siderations. In-the present case, the only 
ground alleged by the State is that the 
petitioner was going to attain the age 


of superannuation on December 12, 1964 - 


and as the question of his further conti- 
nuance was to be considered, pending 
final decision he was put on his sub- 
stantive post. This is completely an ir- 
relevant and extraneous consideration 
which should not have been taken into 
account in considering this important 
question whether the petitioner should 
be immediately reverted and his junior 
should be posted in his place in the 
Class I post. 


4, At the time when the promo- 
tion order was passed on March 7, 1963, 
at Annexure ‘A’, the promotion was 
temporary, pending availability of candi- 
dates selected by the Public Service 
Commission. It is not disputed that the 
Public Service Commission has not 
selected anybody for the post. The peti- 


tioner would, therefore, normally have. 


continued in Class I post until the off- 
cers selected by the Public Service Com- 
mission were in fact available. The ques- 
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tion regarding further continuance after 
he had attained superannuation age 
would be material in order to decide 
his continuance in service of the State 
after December .12, 1964, and that ques- 
tion. would be at that time equally ap- 
whether the petitioner was 
continued in his officiating capacity in 
Class I or in his’ substantive post in 
Class II. That is why this consideration 
was entirely an extraneous one, which 
completely vitiated the order reverting 
the petitioner. The only other reason 
was that the petitioner being a tempo- 
rary employee, the State Government 

d have reverted him. That also is 
not.a reason. at all. Article 16, as I have 
mentioned, guarantees equal treatment or 
equal justice even in case of temporary 
employees and the Government ` cannot 
petitioner for 
discrimination by reverting him without 
any reason and putting up other junior 
employees of the same class in his place. 
Therefore, the order of the State being 
arbitrary and .unreasonable, it must be 
declared to be invalid and inoperative 
on this short ground. It is, therefore, 
not necessary to go into the other ques- 
tion raised by Mr. Hathi that in this 
case the petitioner’ s right to continue 
Officiation in Class I was affected by 
this order, and, therefore, even though 
the State may have no duty to act judi- 
cially, the State was bound to act fairly 
and: justly in accordance with the mini- 
mum principles of natural justice by in- 
forming the petitioner as to what it in- 
tended to do and by allowing him to 
make a representation to convince the 


authorities that the petitioner was not 


liable to be reverted in view of the latest 
decision of the Supreme Court in Krai- 
pak v. Union of India, (1969) 2 SCC 262 
(at pp. 268-273) —. (AIR 1970 SC 150 at 
pp. 153°to 157). In any event this deci- 
sion also settles the question that such 
an arbitrary administrative action of the 
State in matters of promotion or demo- 
tion would be subject to the process of 
judicial review. Therefore, at least the 
petitioner can be granted this declara- 
tory relief that the impugned order at 
Annexure ‘C’, dated January 13, 1964, 
in so far as it seeks to revert the peti- 
tionér is invalid and inoperative and 
that it shall not affect the petitioner’s 
services in any manner. 


: 5. Miss Dabu has no doubt ar- 
gued at the beginning that this petition 


should be dismissed as it is unduly de- 


layed for more than one year and as 
persons affected are not joined in the 
petition. The petitioner made proper 
representations and there is no unreason- 
able delay at all which has in any man- 
ner prejudiced the State. Besides, the 
petitioner was almost nearing the super- 
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annuation age at the time of the order, 
and at the time of the petition he was 
continued in service.. Mr. Hathi states 
that the petitioner has ‘finally retired in 
December 1967. The petitioner does not 
claim any relief against other juniors 
who have been promoted. The relief 
which I am granting is also a relief of 
declaration of invalidity of the action of 
the State Government held to be in vio- 
lation of the petitioner’s fundamental 
right under Article 16. In that view of 
the matter, there is no substance in any 
.of the preliminary contentions raised by 
Miss Dabu. 


6. In the result the petition is 
allowed by making the rule absolute 
only in so far as the impugned order 
reverting the petitioner is declared to 
be invalid and inoperative, and it is fur- 
ther held that this order shall not affect 
the petitioner’s service and shall not 
come in his way in computation of any 
of his service rights or benefits. Rule 
accordingly made absolute with: costs. 

Petition allowed. 


AIR 1971 GUJARAT 42 (V 58 C 7)* 
N. G. SHELAT AND AKBAR 
S. SARELA, JJ. 
Ismail Suleman Bhayat, Appellant 
v. State of Gujarat, Opponent. 


First Appeal No. 68 of 1968, D/- 
10-3-1969, against decision of Joint Civil 
J. Sr. Division at Surat in Special Civil 
Suit No. 22 of 1968. 

(A) Civil P. C. (1908), O. 17, R. 1 
—- Adjournment — Sufficient cause — 
Dilatory conduct of plaintiff — Greatest 
latitude possible given to him previously 
—- Most of evidence recorded — Plain- 
tiff praying for further adjournment — 
Court justified im rejecting it. 


(Para 5) 
(B) Civil P. C. (1908), O. 17, Rr. 2 
and 3 — Distinction between Rules 2 


and 3. 


Where a suit has not proceeded at 
all and on the adjourned date of hear- 
ing, parties or any of them fail to ap- 
pear, the Court should ordinarily deal 
with the matter under Order 17, Rule 2 
read with Order 9 of the Code. But 
where the suit has already begun and 
is part heard and for the further pro- 
gress it has come to be adjourned at the 
instance of the party who commits de- 
fault in appearance on the adjourned 
date the Court has to proceed with the 
suit on merits under Rule 3 rather than 
dismiss it under Rule 2. AIR 1923 Bom 
27 and AIR 1825 Bom 328, Distinguish- 


“Only portions approved for reporting 
by High Court are reported here. 


ea e ma 


GN/GN/D117/70/HGP/B 





A.-L R. 


ed; AIR 1943 Bom 321 (FB) and (1905) 
7 Bom LR 261 and AIR 1931 Bom 111, 
Rel. on. _ (Paras 7, 8, 9) 

(C) Civil P. C. (1908), Section 115 
— Revision —- Reasons for — Failure 
to exercise jurisdiction. 

Where part heard suit is adjourned 
at the instance of plaintiff who fails to 
appear on the adjourned date and ‘the 
Court instead of deciding case on merits 
under Order 17, Rule 3, dismissed it 
under Order 17, Rule 2: 


Held that the trial Court failed to 
exercise jurisdiction vested - in it and 
committed illegality. (Para 10) 
Cases Referred: Chronological Paras 
(1943) AIR 1943 Bom 321 (V 30) = 
45 Bom LR 697 (FB), Basaling- 
appa Kushappa Kumbhar v. 
Shidramappa Irappa Shivanagi 

(1931) AIR 1931 Bom 111 (V 18) = 
32 Bom LR 1430, Irappa Chan- 
appa v. Sidava Tukappa 9 

(1925) AIR 1925 Bom 328 (V 12) = 
27 Bom LR 477, Basayya Ayappa 
v. Allayya Maharudrayya 

(1923) AIR 1923 Bom 27 (V 10) = 
24 Bom LR 775, Ratanbai Shiv- 
lal v. Shankar Deochand 

(1907) ILR 34 Cal 235 = 5 Cal LJ 
260, Marian-Nissa v. Ramkalpa 
Gorain 

(1905) 7 Bom LR 261, Ningappa 
Virtappa Yelloor v. Gowdappa 

(1901) ILR 23 All 462 = 1901-.All 
WN 149, Sitara Begam v. Tulsi 
Singh ve N 8 

Ismail Suleman Bhayat in person: 
G. N. Desai Govt. Pleader, for the State. 

SHELAT, J.:— 1-4. = * * 1s 

-The plaintiffs main contention, - 
apart from other irrelevant conten- 
tion with which we are not con: 
cerned, was that ‘he could not re 
main present on account of his illness 
on the date fixed for hearing of the suit 
on 12-7-67 and that a dismissal of the 
suit on account of his default in appear- 
ance was neither legal nor proper. Ac- 
cording to him, such an order parti- 
cularly when most of the evidence was 
over in the case would cause considera- 
able hardship and grave injustice and 
that he should be given an opportunity 
to cross-examine the three witnesses exa- 
mined on behalf of the defendants .in 
the case. The arguments can then be 
heard and a decision on merits may well 
be given by the Court. 


5. (10th March, 1969). Now ik 
would appear from the facts 
hereinabove. that the  plaintiff-appellant 
was given the greatest latitude possible 
in giving him accommodation, much 
though it was not expected of the Court 
to take any notice of any letters or tele- 
grams sent- by him, or to inform him 
of the next date in the matter. The 
Court was justified in rejecting his pray- 
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er for adjournment on the date of. hear- 
ing any further and it would not be 
possible to characterize that part of the 
order as in any way so improper in the 
circumstances of the case. 


6. But the question is whether 

the Court acting under Order 17, Rule 2 
of the Civil Procedure Code in dismiss- 
ing the suit on account of the default 
of appearance of the plaintiff on that 
day was legal and proper, or that it 
should have exercised its powers under 
ie 17, Rule 3 of the Civil Procedure 
ode. 


T: Now Order 17, of the Civil 
Procedure Code generally deals with ad- 
journments. Rule 1 thereof gives power 
to the Court to grant adjournment at 
any stage of the suit. Rule 2 then pro- 
vides that where, on any day to which 
the hearing of the suit is adjourned, 
parties or any of them fail to appear, 
the Court may proceed to dispose of 
the suit in one of the modes directed in 
that behalf by Order 9, or make such 
other order as it may think fit. Now 
Order 9 referred to therein deals with 
appearance of parties and the 
quence of non-appearance. In all 
cases which come under Order IX, the 
party against whom a decree or order 
is passed in default of his appearance, 
can apply to the Court to have the ex 
parte decree or order set aside on the 
ground that he can show sufficient cause 
for his non-appearance. Ordinarily, 
therefore, as observed in the case of 
Ratanbai Shivlal v. Shankar Deochand, 
24 Bom LR 775 = (AIR 1923 Bom 27) 
if a case appears on the board on an 
adjourned date for hearing, and there 
is default of appearance on the part of 
both or either of the parties, the Court 
‘must refer to Order 9 so as to ascertain 
the proper procedure to be followed, 
and there is no necessity whatever to 
have any recourse to O. XVII, R. 3. 
In those circumstances the Court, no 
doubt, can dismiss the suit in default 
of the appearance of the plaintiff on the 
adjourned date of hearing under O. 17, 
R. 2 read with Order 9, Rule 8 of the 
Civil Procedure Code. From the obser- 
vaun made at page 778 (of Bom LR) 

(at p. 29 of AIR) however, it appears 
pleas that while ordinarily O. 17, R. 2, 
will apply, and there is no necessity to 
have recourse to the stricter provisions 
of Rule 3 unless the hearing of the ac- 
tion has already commenced. Going fur- 
ther, the observations made therein also 
show that where the case has been part- 
heard and if an adjournment is granted, 
the provisions contained in Order XVII, 
Rule 3 can well be considered to apply. 
In other words, that decision contem- 
plates applicability of provisions con- 
tained in Order XVII, Rule 3 of the 


Ismail Suleman v. 


State (Shelat J.) [Prs. 5-8} Guj. 43 


Civil Procedure Code where the action 
has been part-heard and an adjournment 
was obtained. Another decision in the 
case of Bassayya Ayappa Sarghanachayar 
v. Allayya Maharudrayya, 27 Bom LR 
477 = (AIR 1925 Bom 328), was also 
referred to. Itlays down substantially the 
same view asin the earlier decision refer- 
red to. It may be observed that in both 
these cases the hearing of the suit had 
not commenced till the stage and the 
adjournment granted in relation: there- 
to.. Where therefore, the suit has not 
procéeded at all on the adjourned date 
of hearing of the suit parties or any 
of them fail to appear, the Court should 
ordinarily deal with the matter under 
the provisions contained in Order XVII, 
Rule 2 read with Order IX of the Civil 
Procedure Code, but when it has al- 
ready begun and the suit was part- 
heard, Order XVII, Rule 3 can well be 
considered to apply. 


8. Now Rule 3 of Order XVII of 
the Civil Procedure Code runs thus:— 


“Where any party to a suit to 
whom time has been granted fails to 
produce his evidence, or to cause the 
attendance of his witnesses, or to per- 
form any other act necessary to the 
futher progress of the suit, for which 
time has been allowed, the Court may, 
notwithstanding such default, proceed to 
decide the suit forthwith.” 


Before applying this provision, the suit 
must have been already for hearing and 
had come to be adjourned at the in- 
stance of any party to the suit. Besides 
that adjournment was obtained by that 
party for any of the purposes set out 
therein. If that party fails to appear, 
the Court would have to proceed to 
decide the suit on merits. As ‘observ- 
edin thecase of Basalingappa Kushappa 
Kumbhar v. Shidramappa Irappa Shiva- 
nagi, 45 Bom LR 697= (AIR 1943 Bom 
321) (FB). Order XVII, Rule 2 ap- 
plies only if the previous adjournment 
is granted for any of the purposes men- 
tioned in the rule and the party com- 
mits default in complying with it on the 
adjourned date. Towards the end of 
the judgment, the High Court has refer- 
red to the decision in the case of Maria- 
nnissa v. Ramkalpa Gorain (1907) ILR 
34 Cal 235, wherein the relation between 
the two rules, which correspond to Sec- 
tions 157 and 158 respectively, of the 
former Civil Procedure Code has been 
hie explained. Those observations run 
us :— 


“It is obvious that the scope of Sec- 
tion 157 is quite distinct from that of 
Section 158. Section 158 appears to con- 
template a case in. which the Court has 
materials hefore it to enable it to pro- 
ceed to a decision of the suit. As point- 
ed out by the learned Judges of the 
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Allahabad High Court in Sitara Begam 
v. Tulsi Singh, (1901) ILR 23 All 462 
what Section .158 provides is, that the 
mere fact of a party making default in 
the performance of what he was direct- 
ed to do would not lead to the dismissal 
of the plaintiffs suit, if he was the party 
in default, or the decreeing of the claim 
against the defendant, if the defendant 
was the person, who made the default; 
-the words ‘notwithstanding such default’ 
clearly imply that the Court is to pro- 
ceed with the disposal. of the suit in 
spite of the default, upon such. materials 
as are before it. Section 157, on the 
other hand, speaks of the disposal of the 
suit, and undoubtedly’ includes cases in 
which there might not be any materials 
before the: Court to enable it to pro- 
nounce a decision: on the .merits, for in- 
stance, if the event contemplated in Sec- 
tions 97, 98, 99, Cl. (a) and 102 happens 
although, if the ped mentioned 
in section 100, (a) happens, there 
would be ae before the Court, 
and a decision on the merits. It is-not 
necessary therefore to lay much stress 
upon the difference in phraseology be- 
tween sections 157 and 158, one of which 
speaks of the disposal of the suit, and 
the other of the decision of the suit. It 
is, clear, however, that the contingency 
contemplated in Section 157 may hap- 
pen in a case which falls within the 
letter of Section 158. It may well hap- 
pen, for instance, that a plaintiff to 
whom time has been granted to produce 
evidence, not only fails to do so, but 
also fails to appear. In such a case, if 
there are: no materi on the record, 
the appropriate procedure to follow 
would be that laid down in Section 157, 
but if there are materials on the record, 


the Court ought: to proceed under Sec- | 


tion 158.” 

It would appear- therefrom that S. 158 
i. e., the present Rule 3 of Order XVII of 
the Civil Procedure Code contemplates 
a case in which the Court has materials 
before it to enable it to proceed to a 
decision of the suit and if there are no 
‘materials on record the appropriate pro- 
cedure to follow would be that laid 
. down under Section 157 which corres- 
ponds to Rule 2 of Order. XVII of the 
Civil Procedure Code. In. other words, 
if there are materials on record to 
enable the Court to decide the suit, the 
Court ought to proceed under i 
Rule 3 of the Civil Procedure Code. 
Those observations were approved of by 
the Division Bench of the High Court of 
Bombay in the case referred to. 

9. We have, however, two other 
cases of the Bombay High Court which 
support the view that we take viz. that 
when the suit has been part-heard or 
that where there are materials on record, 
to proceed with the suit and decide the 
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same on merits, the provisions contain- 
ed in Order XVI, Rule 3 would be most 
appropriate to be applied and not the 
provisions of Order XVII, Rule 2 read 
with Order IX, Rule 8 of the Civil Pro- 
cedure Code. In the case of a rere 
Virtappa Velloor v: Gowdappa, (1905) 7 
Bom LR 261, the plaintiff had adduced 
all the evidence on which he intended 
to rely apart from what might possibly 
be required by way of rebuttal, and, on 
the following day, neither the plaintiff 
nor his pleader was in Court with the 
result that’ the Court made an order dis- 
missing his suit under Section 157 which 
corresponds to Rule 2 of Order XVII of 
the Civil Procedure Code. Both the 
Courts below found that the order was 
proper. . The High Court, however, held 
that the suit ought to have been decided 
on merits. Illustrating the point, the 
High Court observed that, “If the view 
which has found favour in the lower 
Courts were correct, then it would seem 
to us that if, when the whole evidence 
in the case was practically completed, 
there was a non-appearance, the J udge 
might say, “I am not going to deal ‘with 
this case on the merits though the evi- 
dence is recorded: I am going to dismiss 
it under Section 102.” Then they have 
observed that “such a course would 
be a grave injustice and such an 
order cannot be allowed to stand”. 
This decision also came to be fol- 
lowed in & subsequent . decision in 
the case of Irappa Chanappa v. Sidava 
Tukappa, AIR 1931 Bom 111. The facts 
of the case were that after the evidence 
in the case was recorded, the plaintiff's 
advocate was asked a question by the 
Judge, and the advocate asked for time 
to enable him to answer that question. 
Time was given but he failed to attend 
at the adjourned hearing and the Court 
dismissed the suit for default of appear- 
ance without stating expressly under 
what rule the suit was dismissed. Against 
the order of dismissal the plaintiff ap- 
pealed instead of applying under O. IX, 
R. 9 to the trial Court. The High Court 
held that although the Court could 
under Order XVI, Rule 2 dismiss the 
suit for default yet that was not the 
proper course to follow. As the evi- 
dence was closed the Court should have 
tried the case on merits under O. 

R. 3. It was further observed that as 
the Court did not expressly purport to 
make the order under Rule 2, the plain- 
tiff had justification for filing appeal 
and not for an application to set aside 
order of dismissal. During the course of 
the judgment, His Lordship Beaumont, 
C. J., after observing that Order IX, 
applies in respect of the first hearing 
and Order XVII would apply in respect 
of subsequent hearings, stated that the 
particular case falls within the words of 


1971 
Rule 3, because time was granted either 


to produce evidence or- to perform an- - 


other act necessary to the further pro- 
gress of the suit, namely; produce ground 
showing that the particular marriage in 
question was a valid marriage. He fur- 


ther observed that this case is one in. 
which the Judge ought to have acted ` 


under Rule 3 because the whole of the 
evidence had been closed, the argu- 


ments had been in the main finished,. 


there was only one point open and the 
learned Judge could, therefore, have 
dealt with the case on the merits. He 
took support from the decision in the 
case of (1905) 7 Bom LR 261 referred to 
hereinabove. In other wards, the effect 
of these decisions is that once the Court 
finds that there are materials enough 








contemplated under 
Order XVII of the Civil Procedure Code, 
the suit had come to be adjourned at 
the instance of any party and he com- 


.the Civil Procedure Code. 


10. Turning to the facts of this 
case, it clearly appears that this suit 
was at one time heard and decided on 
merits. In appeal filed by ‘this plain- 
tiff against the dismissal of the suit on 
merits, this Court happened to remand 


the suit by passing an order which we: 


have already set out hereabove while 
narrating the facts. By that order the 
plaintiff was allowed to lead his further 
evidence as also of his witnesses in so 
far as it related to certain documents 
sought to be produced by the other side. 
The three. witnesses examined on behalf 
of the defendants in the suit were then 
to be cross-examined by the plaintiff 
and it was thereafter that after adduc- 
ing any further evidence by the defen- 
dants if they so desired, the Court was 
required to hear the arguments and dis- 
pose of the suit in accordance with law. 
After the suit was set down for further 
hearing in the trial Court, the plaintiff 
had examined himself. He also exa- 
mined his two witnesses as already sta- 
ted hereabove. Thereafter the 
dants’ witness Mr. Punater was already 
put in the witness box and his cross- 
examination was to be taken by the 
plaintiff or his advocate. The suit was 
adjourned at the instance of the plain- 
tiff, on the previous occasion and the 


matter was set down for cross-examina-- 


tion of Mr. Punater and two other wit- 
nesses of the defendants. The plaintiff 
remained absent on that day and the 
evidence of Mr. Punater came to be 
closed at the instance of the defendants. 
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‘The Court then passed an order of dis- 


missal on account of non-appearance of 
the plaintiff. The proper course that the 
Court should have adopted in the cir- 
cumstances was to close the evidence of 
Mr. Punater and two other witnesses 
whose cross-examination was to take 
place by the plaintiff ' as the plaintiff 
had remained absent on that day. In 
fact the entire evidence was -already re- 
corded before and the purpose of record- 
ing further. evidence was quite limited 
in so far as it related to the production 
of certain documents in the case. The 
Court should have closed the evidence 
and proceeded either to adjourn for 
hearing the arguments on the next day 
or hearing the arguments on that very 
day and dispose it of. in accordance 
with law. The learned Judge has, there- 
fore, failed to exercise jurisdiction under 


` Order -XVII, Rule 3 of the Civil Proce- 


dure Code and instead passed an order 
under - Order XVII, Rule 2 read with 
Order IX, Rule 8 of the Civil Procedure 
Code and thereby has committed an ille- 
pality. That order, therefore, is illegal 
and is liable to be set aside. 


11. In the result, therefore, this 
application is allowed and that the suit 
is remanded to the trial Court for pro- 
ceeding further from the stage it had 
reached. Now that the suit is remand- 


‘ed, we consider it proper to allow the 


plaintiff an opportunity to cross-examine 
Mr. Punater as also the two other wit- 
nesses Mr. M. B. Patel and Mr. B. R. 
Rao as per. the order of remand passed 
by this Court earlier in First Appeal No. 
52 of 1965. The plaintiff has stated be- 
fore this Court that he does not require 
any assistance of an advocate to be ap- 
pointed by the Court and that he will 
have his own advocate if he so desired. 
He has.thus not to be given any such 
assistance even if asked for. It is also 
made clear to him ‘that the Court is 
justified in not taking notice of any 
letters or telegrams sent by him to the 
Court for adjournment or the like, and 
that there is no duty cast on the Court 
to inform him of any date of hearing. 
This, however, does not fetter the dis- 
cretion to be exercised by the Court if 
he thought it is necessary. The Court 
shall proceed further to dispose it of 
in accordance with law without any 
delay. In the circumstances of the case, 
we make no order as to costs. 


Suit remanded. 


46 Guj. 


AIR 1971 GUJARAT 46 (V 58 C 8) 


P. N. BHAGWATI C. J. AND 
N. K. VAKIL, J. 


M/s. Doongarsee and Sons and others 
Applicants v. State of Gujarat and 
others, Opponents. 

Special Civil Applns. Nos. 564 of 1962, 
1100 of 1963, 1441 of 1966 and 218 of 
1968,‘ D/- 25-4-1969. 

. (A) Constitution of Imdia, Art. 226 
— Petition challenging certain Govern- 
ment notification — Notification cancel- 
led by Government subsequently — 
Petition becomes infructuous. 

(Para 2) 


(B) Land Acquisition Act (1894), 
Sections 6 and 4 — Notifications under 
Section 4 and Section 6 — Notification 
under Section 6 valid bat subsequently 
cancelled by another notification — 
Later on second notification under Sec- 
tion 6 issued — Held on issue of first 
notification onder Section 6 notification 
under Section 4 is exhausted and cannot 
thereafter support any subsequent noti- 
fication under Section 6 — There is thus 
no notification under Section 4 to sup- 
port second notification under Section 6 
— (1970) 11 Guj LR 361, Foll. 

l (Para 4) 


(C) Land Acquisition Act (1894), 
Sections 6, 9 — Cancellation of notifica- 
tion under Section 6 after issue of noti- 
fication under Section 9 (1) — Legality 
— Notification under Section 6 can be 
cancelled even after issue of notification 
under Section 9 (1). AIR 1966 SC 1593, 
Explained. (Para 7) 

(D) Land Acquisition Act (1894), 
Section 6 — Notification under — Con- 
struction — Two interpretations possible 
— Interpretation maki instrument 
valid to be accepted. 

If two constructions of an instru- 
ment are possible the Court must adopt 
that which renders the instrument valid 
rather than the one which renders it 
invalid. The Court must read the in- 
strument ut res magis valeat quam 
-~ pareat so as to give it force and efficacy 
and not to render it defective or invalid. 

(Para 8) 

(€E) Land Acquisition Act (1894), 
Section 48 (1) — Withdrawal from ac- 
quisition — Form not material — Can- 
cellation of notification under Section 6 
may amount to withdrawal. 


Section: 48 (1) does not require any 
particular formula to be adopted for the 
purpose of withdrawing from the acqui- 
sition. No specific words are required 
to be used in order to effectively exer- 
cise the power of withdrawal. One of 
the modes in which the Government 
may express its will to withdraw from 
the acquisition is by issuing a notifica- 
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tion _ cancelling the notification under 
Section 6. When the Government can- 
cels the notification under Section 6, 
cancellation being admittedly prospec- 
tive in operation, what has gone before 
is not obliterated but’ only the future 
course of the acquisition proceedings is 
arrested. The question is not what was 
the intention of the Government in 
issuing the notification but what was 
the effect of the cancellation which was 
made by the notification. -(Para 2) 
(F) Land Acquisition Act (1894), 
Section 6 — Declaration under Sec. 6 to 
be valid must be made within reason- 
able time after notification under Sec- 
tion 4 — Lapse of 5 years not’ reason- 
able. (1970) 11 Guj LR 95, Rel. on. 
P (Para 9) 
(G) Land Acquisition Act (1894), 
Section 6 — Notification under Sec. 4 
stating that lands of party were likely 
to be needed for construction of houses 
for members of a certain co-operative 
Housing Society — Notification under 
Section 6 stàting that lands were need- 
ed to be acquired at public expense for 
the public purpose specified in the sche- 
dule — Held purpose of the notification 
under Section 6 was not different from ` 


the purpose set out in notification 
under Section 4. (1965) 6 Guj LR 569, 
Followed. . - (Para 10) 


(H) Constitution of India, Art. 226 
~~ Question whether notification under 
section 6, Land Acquisition Act was 
issued mala fide at the instance of cer- 
tain minister or with a view to. oblige 
him — This raises a disputed question. 
of fact which the High Court does not 
ordinarily decide in exercise of its extra- 
ordinary jurisdiction under Art. 226. 

(Para 11) 
Cases Referred: Chronological Paras 
(1969) Special Civil- Applns. Nos. 
316, 325 and 811 of 1965, D/- 
25-4-1969 = (1970) 11 Guj LR 
361, Doshabhai Ratansha Keravala 
v. State of Gujarat 4, 8 


(1968) Special. Civil Appln. No. 


729 of 1968, D/- 18-3-1969 = 
(1970) 11 Guj LR 95, Valji Mulji 
Soneji v. State of Gujarat 

(1966) AIR 1966 SC 1593 (V 53) = 
(1966) 3 SCR 557, State of Madhya 
Pradesh v. Vishnu Prasad 


_ Sharma 4, 5, 7 
(1965) 6 Guj LR 569, Girdharlal v. 
State of Gujarat 10 


(1960) AIR 1960 SC 1203 (V 47) = 
(1961) 1 SCR 128, Babu Barkya 
Thakur v. State of Bombay ” 4 


(1953) AIR 1953 SC 95-(V 40) = 


1953 SCR 489, Strawboard Manu- 

facturing Co. Ltd. v. Gutta Mill 
Workers’ Union 4 
V. S. Parikh and S. B. Vakil, for 
Petitioner respectively in Nos. 564 of 


1971 


Petitioner in No. 1100 of 1963; A. H. 
Mehta, for Petitioner in No. 1441 of 
1966; J. M. Thakore, Advocate General 


with Addl. Govt. Pleader, for Respon- 


pondents Nos. 1 and 2 in all the Petns. 


M. C. Nanavati, for Respondent No. 3- 


in all the Petns. Attorney General serv- 
ed in No. 584 of 1962. 


BHAGWATI, C. J.:— The petition- . 


ers are owners of different pieces of 
land forming one compact block situate 
at village Vasana, City Taluka, Ahmeda- 
bad District. The third respondent 
society is a co-operative housing society 
formed with the object of enabling its 
members to construct houses and regis- 
tered under the Bombay Co-operative 
Societies Act, 1925 —- now deemed: to 
be registered under the Gujarat Co-ope- 
rative Societies Act, 1961. The peti- 
tioners’ lands being well situate, the 
third respondent society moved the 
State Government to acquire the peti- 
tioners’ lands for construction of houses 
by its members and the State Govern- 
ment accordingly issued a notification 
dated 20th May, 1961 under Section 4 
stating inter alia that the petitioners’ 
lands were likely to be needed for a 
public purpose, namely, for construc- 
tion of houses for members of Shri Yoge- 
shwar Co-operative Housing Society Ltd. 
Within thirty days ofthe issue of this 
notification some of the petitioners filed 
their objections against the proposed ac- 
quisition of their lands and the Collec- 
tor after holding an inquiry made his 
report to the State Government under 
Section 5-A, sub-section (2). The peti- 
tioners who are owners of survey ‘Nos. 
7, 8, 14 and 17, apprehending: that the 
State Government will immediately pro- 
ceed to issue a notification under Sec- 
tion 6 in respect of their lands there- 
upon filed Special Civil Application No. 
564 of 1962 challenging the power of the 
State Government to acquire’ for con- 
struction of houses for members. of a 
co-operative housing society and’ seek- 
ing to restrain the State Government 
from proceeding further under the noti- 
fication dated 20th May, 1961. On the 
petition being admitted. an interim in- 
junction was sought but it was refused 
and the -State Government after consi- 
dering the report of the Collector under 
Section 5-A, sub-section (2), issued a 
notification dated 29th April, 1963 under 
Section 6 which in so far as is material 
was in the following terms: 


“o... Whereas the Government of 
that the said 


specified in column 4 of the Schedule 
hereto. 

It is hereby declared under the 
provisions of Section 6 of the said Act 


Doongarsee & Sons v. 
1962 and 218 of 1968; S. B. Vakil, for 
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public expense for the public purpose: 


EEE 


State (Bhagwati C. J.) [Pr. 1} Guj. 47 


that the lands are required for the 
public purpose specified in Column 4 of 
the Schedule hereto.” 


The public purpose specified in column 
4 was “for a Housing Scheme under- 
taken by Shri Yogeshwarnagar Co-opera- 
tive Housing Society Limited, Ahmeda- 
bad, with the sanction of the Govern- 
ment.” Though this statement of the 
public purpose in the notification dated 
29th April, 1963 was worded slightly 
differently from that contained in the 
notification dated 20th May, 1961, the 
case of the respondents was that there 
was no difference in substance as the 
housing scheme referred to in the noti- 
fication dated 29th April, 1963 was a 
housing scheme for the members of the 
third respondent society and not for the 
public. It may be stated here that prior 
to the issue of the notification dated 
29th April, 1963, a resolution dated 21st 
December, 1962 was passed by the Gov- 
ernment sanctioning a nominal contribu- 
tion of Re. 1/- towards the cost of ac- 
quisition and that is why the recital in 
the said notification stated that “......... 
the said lands are needed to be acquired 
at the. public expense”. Notices under 
Section 9, sub-section (1) were there 

served on the petitioners and the 
Special Land Acquisition Officer after 
holding the requisite inquiry made an 
award dated 2lst December, 1963 deter- 
mining the amount of compensation pay- 
able to the petitioners in each of these 
petitions. Possession of the respective 
lands was then demanded by the Gov- 
ernment from the petitioners. The peti- 


.tioners who are owners of Survey Nos. 


7 to 9, 12 to 17 and 19 to 22 thereupon 
preferred Special Civil Application No. 
1100 of 1963 challenging the validity of 
the notification dated 29th April, 1963. 
Nothing transpired thereafter until 15th 
April, 1966 when the Government, in 
supersession of the earlier notification 
dated 2ist December, 1962, passed an- 
other resolution sanctioning a contribu- 
tion of Rs. 500/- towards the cost of 
acquisition. The Government then by a 
notification dated 28th April, 1966 can- 
celled the notification dated 29th April, 
1963 without giving any reasons or in- 
dicating the source of the power under 
which cancellation was made. This was 
followed by a fresh notification . dated 
6th June, 1966 issued by the State Gov- 
ernment under Section 6. This notifica- 
tion was directed against the same lands 
and was in identical terms as the ear- 
lier notification dated 29th April, 1963. 
The petitioners in Special Civil Applica- 
tion No. 564 of 1962 thereupon, with 
leave of the Court; amended the peti- 
tion so as to include challenge to the 
validity of this notification. The peti- 
tioners in Special Civil Application No. 
1100 of 1963 however -did not amend 
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the petition but instead filed a new peti- 
tion, being Special Civil Applicaton No. 
218 of 1968. The other petition filed in 
this group was Special Civil Application 
No. 1441 of 1966. We have thus a group 
of four petitions, Special Civil Applica- 
tion No. 1100 of 1963 being directed 
against the notification dated 29th April, 
1963 and the other three petitions, name- 
ly, Special Civil Applications Nos. 564 
of 1962, 1441 of 1966 and 218 of 1968, 
being directed against the notification 
dated 6th June, 1966. | 

2: So far as Special Civil Ap- 
plication No. 1100 of 1963 is concerned, 
the petition challenges the notification 
dated 29th April, 1963 
notification. has been .cancelled by the 
Government by the notification dated 28th 
April, 1966, the petition has become in- 
fructuous and does not survive. In fact 
this is the contention raised on behalf 
of the respondents in answer to the 
petition. B. S. Nimbalkar, Under Secre- 
tary to the 


davit in reply at paragraph 5: “I say 
that the petition of the petitioners has 
become infructuous inasmuch as the 
Government of Gujarat has by a° noti- 
fication dated 28th April, 1966, bear- 
ing No. M.1491/M/LAH.1561/30027/LA.IV, 


published in Gujarat Government Gazette - 


Part I (Supplement) dated Sth May, 
1966 at page 2169, cancelled the earlier 
notification dated 29th April, 1963 which 
has been challenged in‘ the petition.” 
This petition must therefore be rejected 


and nothing more need be said about’ 


it. . . ; 
3. Turning to the . other three 
petitions, the main grounds on which 
' the validity of the notification: dated 6th 


June, 1966 is challenged on behalf of. 


the petitioners may -be summarised as 
follows: i i 

(A). — When the notification dated 
29th April, 1963 (hereinafter referred to 
as the first section 6 notification) was 
issued, the purpose of the notification 
dated 20th May, 1961 (hereinafter’ refer- 
red to as the Section 4 notification) was 
fulfilled and it was exhausted and it 
could not thereafter be used to support 
the notification dated 6th June, 1966 


_ (hereinafter referred to as the’ second 


section 6 notification). The cancellation 
of the first section 6 notification by the 
notification dated 28th April, 1966 did 


not have the effect of reviving the sec-` 


tion 4 notification so as to make it avail- 
able for supporting the second section 6 
‘notification. The second Section 6 
notification was therefore not support- 
ed by any notification under Section 4. 
The cancellation of the first Section 6 
notification was in any event tanta- 
mount to withdrawal from acquisition 
and no subsequent notification under 
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but since this 


Government of Gujarat, 
Revenue Department, states in his affi- © 
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Section 6 could thereafter be issued 
without a fresh notification under Sec- 
tion 4. 

- (B). — The second section 6 notifi- - 
cation was not issued within a reason- 
able time after the issue of the Sec. 4 
within a 
reasonable time after the submission of 
the report under Section 5-A sub-sec. (2) 
by the Collector and was consequently 


. bad as being unreasonable exercise of 
‘power under Section 6. 


(C). — The purpose for which the 
second Section 6 ‘notification was issued 
was different from that set out in the 
Section 4 notification and the second 


section 6 notification was therefore in- 
valid. ~~ ‘eS 
(D). — The second section 6 noti- 


fication was issued mala fide in that it 
was issued at the instance of Shri 
Mohanlal Vyas who was a Minister in 
the Government of Gujarat at the rele- 
vant time with a view to obliging him. 


- (Œ). — The purpose for which the 
acquisition was made, namely, construc- 
tion of houses for members of the third 
respondent society, was ex facie a pri- 
vate purpose and what the State Gov- 
ernment was satisfied about was there- 
fore not a public purpose but. a ‘private 
purpose and the declaration contained 
in the second Section 6 notification was 


.colourable as being outside the scope of 


the power conferred upon 
Government under the Act. 


We -shall deal with these grounds in the 
inal in which we have set them out 
above. 


4 . Re. Ground (A): This ground 
is coveréd by a decision given by us this 
morning in Special Civil Applns. Nos. 
316, 325' and 811 of 1965 (Gui). The 
facts giving rise to this group of peti- 
tions were similar to the facts of the 
present. case. There was a notification 
dated..19th Jiune,-1961 issued by the 
Government under Section 4 and this 


the State 


‘was followed by a notification dated 5th 


January, 1963 issued by the Government 
under. Section 6 declaring that certain 
lands were needed ‘to be acquired at the 
expense of Manekbag Co-operative Hous- 
ing Society Ltd. for a public purpose, 
namely, “for a housing scheme under- 
taken. by Manekbag Co-operative Hous- 
ing. Society Ltd.-with sanction of Gov- 
ernment.”. This notification under Sec- 
tion 6 was subsequently cancelled by 
the Government by a: notification dated 
4th April, 1963 and the Government 
then issued a second notification dated 


. ist September, 1964 under section 6 in 
‘respect of the. same lands after passing 


a resolution sanctioning a contribution of 
Rs. 500/- towards the cost of acquisition. 
The second Section 6 notification was 
challenged in these petitions inter alia 
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on the ground that Section 4 notification 
was exhausted on issue of the first sec- 
tion 6 notification and it could not there- 
after support any subsequent notification 
under Section 6 even if the first Sec- 
tion 6 notification was cancelled and 
there was therefore no notification under 
Section 4 to support the second Sec. 86 
notification. This chall 
by us for reasons which we stated in 
the following words— 


“There is thus an intimate and 
Integral connection . between Sections 4, 
5A and 6. As soon as the appropriate 


Government makes up its mind and. is- 


Satisfied after carrying out preliminary 
investigation as envisaged in Sec. 4 (2) 
and considering the objections of per- 
sons interested, that a particular identi- 
able land is needed for a public pur- 
pose or a company and makes a declara- 
tion to that effect under Section 6. the 
par pon. of the notification under Sec. 4 

carried out and fulfilled. The pur- 
- pose initiated by the notification under 
Section 4 is complete on the issue of 
Section 6 notification and the notifica- 
tion under Section 4 having served its 
purpose is exhausted. Thereafter what 
remains in the field is the notification 
under Section 6 which contains the firm 
and definite declaration of the appro- 
priate Government that a particular 
identifiable land is needed for a public 
purpose or a company As soon as 
a notification under section 6 is issued, 
the purpose of Section 4 notification is 
fulfilled and having served its purpose, 


jt is exhausted and cannot thereafter 
support any subsequent notification 
under Section 6... ~ 


The question then arises: what was 
the effect of cancellation of the first 
Section 6 notification by the notification 
dated 4th April, 1963? Now the power 
to cancel a notification under Section 6 
‘must be conceded in view of the obser- 
vations of the Supreme Court in para- 
graph 19 of the judgment of Wanchoo 
J. in Vishnu Prasad Sharma's case, 
AIR 1966 SC 1593 (supra). As observed 
aoe learned Judge, under S. 21 of the 

neral Clauses Act, 1897, ‘the power to 
issue a notification includes the power 
to rescind it’ and therefore ‘it is always 
open to Government to rescind a notifi- 
cation under section 4 or under Section 
6” But this power does not include a 
power to rescind the notification with 
retrospective effect. Section 21 merely 
enacts a rule of interpretation. It does 
not confer any new power. All that it 


says is that where there is a 
power to issue a notification, it 
must be construed as also im- 


pliedly giving a power to cancel the 
notification. But the cancellation which 
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enge was upheld . 
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is so authorised as a matter of statutory 
interpretation is prospective cancella- 
tion. Section 6 does not say expressly or 
by necessary implication that the power 
shall include a power to rescind with 
retrospective effect. This appears to be 
clear on a plain. reading of the section 
but we find that there is also a decision 
of the Supreme Court where the same 
view has been taken. The Supreme 
Court . pointed out in Strawboard Manu- 
facturing Co. Ltd. v. G. Mill Workers’ 
Union, AIR 1953 SC 95 at pages 97, 98: 
It is true that the order of 26-4-1950 
does ‘ex facie’ purport to modify the 
order of 18-2-1950 but, in view of the 
absence of any distinct provision in Sec- 
tion 21 that the power of amendment 
and modification conferred on the State 
Government may be so exercised as to 
have retrospective operation. The order 
of 26-4-1950, viewed merely as an order 
of amendment or modification, cannot, 
by virtue of Section 21, have that effect. 
If, therefore, the amending order ope- 
rates prospectively, i. e. only as from 
the date of the order, it cannot validate 
the award......... ’, -The first Section 6 
notification could not therefore be can- 
celled with retrospective effect and in-. 
deed, if we look at the notification dated 
4th April, 1963, it is clear that it did 
not even attempt to do so. The can- 
cellation of the first section 6 notifica- 
tion was prospective: it took effect on 
the date on which it was made, namely, 
4th April, 1963. The first section 6 
notification was therefore not obliterat- 
ed or wiped out altogether: it did not 
cease to exist ab initio as would have 
been the case if the cancellation had 
been retrospective in effect. It was 
valid when born and having spent a use- 
ful life of about three months it was 
killed by positive action in the shape 
of cancellation notification dated 4th 
April, 1963. Now if the purpose of Sec- 
tion 4 notification was fulfilled and it 
was exhausted when the first Section 6 
notification was issued and the first Sec- 
tion 6 notification was valid and effec- 
tive and it continued to operate and 
hold the field until 4th April,. 1963 
when it was cancelled with prospective 
effect, it is difficult to see how the same 
Section 4 notification could be utilised 
for supporting another Section 6 notifi-. 
cation after the cancellation. The posi- 
tion might have been different if, con- 
trary to what we have held, cancella- 
tion were retrospective so as to wipe 
out the first Section 6 notification alto- 
gether. The effect of retrospective can- 
cellation would have been as if the first 
Section 6 notification were not issued 
at all and in that event it might have 
been possible to argue that the Govern- 
ment could issue a fresh Section 6 noti- . 


fication on the strength of the existing 
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Section 4 notification. But here cancel- 
lation was prospective in operation and 
the first Section 6 notification continued 
to have valid existence upto the date of 
cancellation. The legal effect of exhaus- 
tion of Section 4 notification which 
flowed on issue of the first Section 6 
notification was therefore not obliterated 
8 set at naught. 

was that when the process initiated 
a Section 4 notification culminated in 
a firm declaration of acquisition under 
the first Section 6 notification, “a defi- 
nite proceeding for acquisition” as point- 
ed out by the Supreme Court in Babu 
Barkya Thakur v. State of Bombay, AIR 
1960 SC 1203, started and this acquisi- 
tion proceeding would have resulted in 
completed acquisition if it had been 
allowed to run its normal course but it 
was interrupted and put an end to by 
the cancellation notification. The can- 
cellation notification being prospective 
in operation, what had gone before was 
not obliterated but only the future course 
of the acquisition p ing was ar- 
rested —- its future existence -was an- 
nihilated. The particular acquisition under 
the declaration in the first section 6 
notification in which section 4 notifica- 
tion had culminated was thus abandon- 
ed and given up: it was not pursued 
further and in effect and substance it 
was tantamount to withdrawal from that 
acquisition. This being the position, we 
fail to see how another section 6 noti- 
fication could be issued on the strength 
of the same Section 4 notification. The 
second section 6 notification was there- 
fore unsupported by any notification 


under Section 4 and must on that ac-. 


count be held to be invalid.” 






une, 1966. As a matter of fact the pre 
ent case is much stronger for in 
earlier petitions an argument could plau- 
sibly be raised on behalf of the State— 
though it was ultimately rejected—that 
the first Section 6 notification was in- 
valid and the cancellation was made in 
recognition of its invalidity but no such 
argument is possible in the present case 
and indeed it must be said in fairness 
to the learned Advocate General that 
he did not even attempt to make such 
argument. The reason is obvious. Prior 
to the issue of the first section 6 noti- 
fication a ‘resolution dated 21st Decem- 
ber, 1962 was passed by the Government 
sanctioning a nominal contribution of 
Re. 1/- towards the cost of acquisition 
and it was therefore recited in the said 
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notification that ‘“......... the said lands 
are needed to be acquired at the public 


expense”. The declaration also stated 
that ‘the lands are required for the 
public purpose specified in column 4 of 


the Schedule”. The acquisition was 
therefore clearly an acquisition for a 
public purpose and not for a company 
and since by reason of the resolution 
dated 2ist December, 1962 a part of the 
compensation was to come out of public 
revenues, it was a valid exercise of 
power under Section 6. That was in 
fact the stand taken by the Government 
itself in the affidavit of B. S. Nimbal- 
kar filed in reply to the petition in Spe- 
cial Civil Application No. 1100 of 1963. 
B. S. Nimbalkar stated in this affidavit 
which was made as late as 10th Febru- 
ary, 1967 long after the first Section 6 
notification was cancelled and the second 
section 6 notification owas issued: “I 
deny that the notifications” (reference 
here being to the notification under Sec- 
tion 4 and the first section 6 notifica- 
tion) “are in contravention of the- pro- 
visions of any of the sections of the said 
Act. I also deny that they are illegal, 
bad or void on any of the allegations 
and submissions contained in this para- 
graph. It is true that the acquisition 
does not proceed under Part VII of the 
Act.” Vide paragraph 12 of the affida- 
vit. He also asserted on behalf of the 


‘Government in paragraph 14 of the aff- 


davit, “I say that there is Government 
contribution as stated in the earlier por- 
tion of this affidavit. I therefore deny 
that there is no compliance with the 
provisions of Section 6 (1) of the said 
Act.” But apart altogether from these 
statements in the affidavit. the learned 
Advocate General also. as pointed out 
above, did not contend that the first sec- 
tion 6 notification was invalid. We must 
therefore proceed on the basis that the 
first section 6 notification was valid and 
if that be so, our decision in Special 
Civil Applns. Nos. 316, 325 and 811 of 
1965 (Guj) directly covers the present 
case. 


5. The learned Advocate General 
however sought to distinguish this deci- 
sion by pointing out that the cancella- 
tion notification in that case was issued 
before any notices under Section 9 
sub-section (1) Pek served on the peti- 
tioners while in the present case the 
cancellation notification was issued after 
the Collector had taken orders for ac- 
quisition and notices under Section 9, 
sub-section (1) were served on the peti- 
tioners and. this constituted a vital dif- 
ference between the two cases. He 
pointed out that, according to the obser- 
vations of the Supreme Court in para- 
graph 19 of the judgment in Vishnu 
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Prasad Sharma’s- case, (AIR 1966 SC 
1593) (supra), the power of cancellation 
implied under section 21 of the General 
Clauses Act, 1897, could be exercised 
only before issue of notices under Sec- 
tion 9 sub-section (1): once the proceed- 
ing for acquisition had gone beyond the 
stage of issue of notices under Sec.. 9, 
sub-section (1), the Government could no 

nger cancel the notification under Sec- 
tion 6 in exercise of power under S. 21 
of the General Clauses Act, 1897 and 
the only power which could then be 
exercised by the Government was the 
power to withdraw the acquisition under 
Section 48 sub-section (1). He urged 
that the notification dated 28th April, 
1966 having admittedly been issued 
long after service of the notices under 
Section 9 sub-section (1) could therefore 
be justified only if it represented exer- 
cise of power under Section 48 sub-sec- 
tion (1) but the language of that noti- 
fication as also the conduct of the Gov- 
ernment showed that the power exer- 
cised was one of cancellation under Sec- 
tion 21 of the General Clauses Act, 1897 
and not of withdrawal under Section 48, 
sub-section (1). The cancellation pur- 
ported to be effected by the notification 
dated 28th April, 1966 was therefore in- 
valid and ineffective and the first sec- 
tion 6 notification continued to be in 
force and the Government was entitled 
to proceed further with the acquisition 
under that notification. This argument 
of the learned Advocate General invol- 
ved a concession that the second Sec- 
tion 6 notification was invalid and if 
accepted, would straightway result in 
the present petitions except Special Civil 
Application No. 1100 of 1963 being al- 
lowed in favour of the petitioners but 
we do not think it is open to the learn- 
ed Advocate General to advance this 


argument. 


6. This argument is plainly con- 
trary to the stand taken up by the respon- 
dents inthe affidavits filed in reply to the 
petitions. It is nowhere the case of the 
respondents in any of the affidavits that 
the cancellation of the first Section 6 
notification was invalid and‘ ineffective 
and the first Section 6 notification there- 
fore continued to be in force. AS a 
matter of fact, in answer to Special 
Civil Application No. 1100 of 1963 which 
challenges the first section 6 notification 
the argument of the respondents as set 
out in the affidavit in reply filed by 
B. S. Nimbalkar was that the first .Sec- 
tion 6 notification having been cancel- 
led by the notification dated 28th April, 
1966, the petition has become infructu- 
ous and should therefore be dismissed 
in limine without going into the question 
of validity of. the first section 6 notifi- 
leation. ‘This argument clearly postulates 
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that the first section 6 notification was 
validly cancelled by the Government on 
28th April, 1966. We may ea out that 
in fact we have accepted this argument 
and dismissed Special Civil Application 
No.. 1100 of 1963 in limine on the ground 
that by reason of the cancellation of the 
first section 6 notification it has become 
infructuous and does not survive. So 
also in answer to the other three peti- 
tions which Se the validity of 
the second section 6 notification, the 
respondents in their affidavits in reply 
do not concede that the second section 6 
notification is invalid which would be 
the logical consequence of accepting the 
present argument of the learned Advo- 
cate General but they seek to support 
second section 6 
notification. Their whole case in the 
affidavits is that the first section 6 noti- 
fication was invalid — cancellation be- 
ing ony in recognition of its invalidity 
—— and the second Section 6 notification 
could therefore be validly issued on the 
basis of the existing Section 4 notifica- 
tion. The petitions and the affidavits 
proceed upon a common basis that the 
first section 6 notification is no longer 
in force: according to the petitioners it 
is not in force because it was cancelled 
by the notification dated 28th April, 
1966: according to the respondents it is 
not in force because it was invalid and 
therefore void ab initlo. The respon- 
dents cannot, in view of this state of the 
pleadings, be now permitted to take a 
complete somersault and to adopt a 
stand wholly contradictory to that taken 
by them in the affidavits. We must ac- 
cordingly refuse. to countenance the 
argument of the learned Advocate Gene- 
Tal that the cancellation of the first sec- 
tion 6 notification was invalid and in- 
effective and the first Section 6 notifica- 
tion therefore continued to be in force. 


7. But even if this argument 
were permissible to the learned Advo- 
cate General, there is no substance in 
it and it must fail on merits. We have 
carefully read the observations in para- 

graph 19 of the judgment of the Supreme 
Court in Vishnu Prasad Sharma’s case, 
(AIR 1966 SC 1593) but we do not think 
these observations lay down the propo- 


sition contended for on of the 
respondents. To understand what the 
observations mean it is necessary 


to look at the context in which 
the observations were made. One of the 
arguments urged on behalf of the State 
in Vishnu Prasad Sharma’s case, (AIR 
1966 SC 1593) was that “the only way 
in which the notification under S. 4 (1) 
can come to an end is withdrawal 
under Section 48 (1)” and therefore, so 

long as the Government has not with. 
drawn by definite action under Sec. 48, 
sub-section (1), the notification under 
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Section 4 sub-section (1) would remain 
outstanding and it can be availed of for 
supporting subsequent notifications under 
Section 6. This argument was repelled 
by the Supreme Court and while dealing 
with this argument Wanchoo, J. speak- 
ing on behalf of himself and Mudholkar, 
J. observed in Paragraph 19 of the judg- 
ment : 


“Therefore, it is- always open to 
Government to rescind a notification 
under Section 4 or under Section 6, 
and withdrawal under Section 48 (1) is 
not the only way in which a notifica- 
tion under Section 4 or Section 6 cán 
be brought to an end. Section 48 (1) 
confers a special power on Government 
of withdrawal from acquisition without 
cancelling the notification under Sec- 
tions 4 and 6, provided it has not taken 
possession of the land covered by the 
notification under Section 6..... Sec- 
tion 48 (1) thus gives power to Govern- 
ment to withdraw from the acquisition 
without cancelling the notifications under 
Sections 4-and 6 after notice under Sec- 
tion 9 (1) has been issued and before 
possession is taken. This -power can be 
exercised even after the -Collector has 
made the award under Section 11 but 
before he takes possession under Sec- 
tion 15. Section 48 (2) provides for com- 
pensation in such a case. The argument 
that Section .48 (1) is the only method 
in which the Goverment can withdraw 
from the acquisition has, therefore, no 
force because the Goverment. can always 
cancel the notifications under Ss. 4 and 
6 by virtue of its power under Sec. 21 
of the General Clauses Act, and this 
power can be exercised before the Gov- 
ernment directs the Collector to take 
action under Section 7. Section 48 (1) 
is a special provision for those cases 
where proceedings for acquisition have 
gone beyond the stage of ‘the issue 
-of notice under Section 9 (1) and it pro- 
vides for payment of compensation 
under Section 48 (2) read with S. 48 (3). 
We cannot, therefore, accept the argu- 
ment that without an order under Sec- 
tion 48 (1) the notification under S. 4 
must remain outstanding. It can be can- 
celled at any time by Government under 
Section 21 of the ‘General Clauses Act 
and -what Section. 48 (1) shows is that 
once Government has taken possession 
it cannot withdraw from the acquisition. 
Before that it may cancel the notifica- 
tions under Sections 4 and 6 or it may 
withdraw from the acquisition under 
Section 48 (1). If no notice has been 


issued -under . Section 9 (1) all that the 
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Government has to do is to pay for the 


damage caused as provided in Section 5: 
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if on the other hand a notice has been 
issued under Section 9 (1), damage has 
also to be paid in accordance with the 


provisions of Section 48 (2) and (3).” 


Now in the first place, it must be re- 
membered that the Supreme Court was 
not directly concerned with the ques- 
tion as to whether Section 6 notification 


could be validly cancelled after issue of | 


saber under section 9 (1) and what 
wo be the effect of such cancellation. 
The only limited question 
Supreme Court was whether 
only 


way in which the notification 


under Section 4 (1) can be put an end | 


to and in the absence of such action the 
notification under Section 4 (1) would 
remain outstanding for ever and it was 
in the context of this question that the 
Supreme Court made thé. above observa- 
tions. The Supreme Court pointed - out 
that section 48, sub-section (1) is -not 
the only method in which the Govern- 
ment can withdraw from the acquisition 
because . the Government can always 
cancel the notifications under Ss. 4. and 
6 in exercise of its power under. Sec. 21 
of the General Clauses Act, 1897.. There 


‘are two distinct. sources of power, said 


the Supreme Court..under- which the 
Government can withdraw from the ac- 
quisition: one is under section 21 of the 
General Clauses Act, 1897 and the other 
is under Section 48, sub-section (1) and 
it would not therefore be correct to say 
that the notifications under Sections 4 
and 6 can be put an end to only by ac- 
tion under Section 48 - sub-section (1). 
This was the only point which called 
for decision in that case and which was 


actually decided. by the Supreme Court. 


The Supreme Court no doubt inciden- 
tally made certain observations which 
seem to bear on the relative scope and 
ambit of the two powers but that was 
not the question before the Supreme 
Court and we do not think the Supreme 
Court intended to lay down the law on 
that point. Moreover the observations 


before. the 
- action _. 
under Section 48 sub-section (1). is the | 


arene 


if properly read do not suggest that the’. 


power of cancellation’: under Section 21 
of the General Clauses Act, 1897 cannot 


-be exercised after issue of notices under 


Section 9. sub-section (1) and such can- 
cellation’ would .be ‘invalid and ineffec- 
tive. As a matter of fact, the observa- 
tions -which have been underlined by us 
clearly indicate ‘that: according to the 
Supreme Court, the notification under 
Section 6 can be cancelled at any time 
before possession is taken. When the 
notification under Section 6 is cancelled 
before issue of notices under Section 9 
sub-section (1) there is no question’ of 
payment of compensation to the land 
holder except as provided in Section 5 
but when the notification under Sec. 6 
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is cancelled after issue of notices under | tive or invalid. If the notification dated 


Section 9, sub-section (1), it is 
withdrawal from the acquisition under ' 
section 48 sub-section (1) and compensa- 
tion has to be paid to 

In accordance with the 


conferment of the power..to withdraw 
from the acquisition under Section 48 
sub-section (1) does not exclude the’ exet- 


cise of the power of cancellation under: 
Section 21 of ‘the General Clauses Act, 


1897: in fact the cancellation of the noti- 


fication under Section 6 under Sec. 21 


of the General Clauses Act, 1897 would 
be one of the modes in which. the Gov- 
ernment may withdraw from the acqui- 


sition under Section 48 sub-section (1). 


There is no rigid dichotomy between the 
exercise of the two powers: one in cer- 
tain circumstances, may coincide -with 
the other. The observations of the 
Supreme Court in Vishnu Prasad 
Sharma’s case, (AIR 1966 SC 1593) do 
not therefore in our view lay down the 
proposition that the notification under 


Section 6 cannot be cancelled after issue | 
. priate or suitable language. 
‘ernment may say: “We withdraw from 


of notices under section 9 sub-section (1) 
and that the only mode in which the 
Government can then withdraw from. the 


acquisition is’ by resorting to section 48 


sub-section (1). 


8. But even if our reading of the 
observations of the Supreme Court is 
not correct and they are construed as 
laying down the proposition that there 
can be no valid and effective cancella- 
tion of the notification under section 6 
after the acquisition proceeding has gone 
beyond the stage. of notices under Sec- 
tion 9 sub-sec. (1), we do not think the 
notification dated 28th April, 1966 is in- 
effectual or futile. There are two sali- 
ent features of the notification dated 


28th April 1966 which may be noticed. 


One is that the notification dated 28th 
April 1966 does not disclose the source 
of the power under which it is made and 
the other is that it does not use the word 
“rescind” which is to be found in Sec- 
tion 21 of the General Clauses Act, 1897 
but uses the word “cancel”. It. there- 
fore becomes a question of construction 
as to whether the notification dated 28th 
April 1966 is issued under Section 21 of 
the General Clauses Act, 1897 or under 
Section 48 sub-seec. (1). Now it is a :well 
settled rule of interpretation to which 
we have made reference in our judg- 
ment in Special Civil Applications Nos. 
316, 325 and 811 of 1965 (Gui) that if 
two constructions of an instrument are 
possible, we must adopt that which. ren- 
ders the instrument valid rather than 
the one which renders it invalid. We 
must read the instrument ut res magis 
valeat quam pareat so as to give it force 
and efficacy and not to render it defec- 


really . 


to the land holder ` 
‘provisions of | 
section 48, sub-sections (2) and (3). The. 


‘quisition under. that . section. 


28th April, 1966 were construed as hav- 
ing been made under Section 21 of the 
General Clauses Act, 1897 it would, on 
the above interpretation of the observa- 
tions of the Supreme Court, be invalid 
whereas it would be valid if construed 
as. having been made under Section 48 
sub-section (1). We must therefore in- 


. cline to the view that the notification 


dated 28th April, 1966 was made in exer- 
cise of the power under Section 48 sub- 
section (1) and not in exercise of the 
power under Section 21 of the General 
Clauses Act, 1897. Moreover, if we look 
at Section 48, sub-section (1), that sec- 
tion does not require -that any parti- 
cular formula should be adopted for the 
purpose. of withdrawing: from the ac- 
No speci- 
fic words are required to be used in 
order to effectively exercise the power 
of withdrawal under Section 48 sub-sec- 
tion (1). All that S. 48 (1) requires is that 
the Government should’ manifest its will 
to withdraw from the acquisition. This 
will may be expressed by any appro- 
The. Gov- 


the acquisition” or “we do not wish to 
pursue the acquisition” or “we abandon 


- the acquisition” or any other words suf- 


ficient to express the will of the Gov- 
ernment not to proceed with the acqui- 
sition. One of the modes in which the 
Government may express its will to with- 
draw from the acquisition is by issuing 
a notification cancelling the notification 
under section 6. When the Government 
cancels the notification under Section 6, 
cancellation being admittedly prospec- 
tive in operation, what has gone before 
is not obliterated but only the future 
course of the acquisition proceedings is 
arrested — its future existence is anni- 
hilated. The particular acquisition 
which started’ on issue of the notifica- 
tion under Section 6 — in which Sec- 
tion 4 notification has culminated — is 
put an end.to: it is abandoned and given 
up. The Government in effect and sub- 
stance says: “We do not wish to pursue 
the acquisition further” and that is noth- 
ing else than withdrawal from the ac- 
quisition within the meaning of Sec. 48 
sub-section (1). The notification dated 
28th April, 1966 was therefore clearly 
a notification withdrawing from the ac- 
quisition under Section 48, sub-sec. (1). 
The learned Advocate General sought to 
resist this conclusion by pointing out 
that -subsequent conduct of the Govern- 
ment showed that it had no intention of 
withdrawing from the acquisition when 
it issued the notification dated 28th 
April, 1966, for within less than three 
months from that date it issued the 
second section 6 notification. This argu- 
ment, plausible though it may seem, is 
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not well-founded: it seeks to apply a 


wrong test for the purpose of determin- 
ing the source of the power under which 
the notification dated 28th April, 1966, 
was made. The question is not what 
was, the intention of the Government in 





dated 28th April, 1966 and not the in- 
tention of the Government in making it. 
It is immaterial what legal effect. the 


Government might have enly 
thought that it was bringing about a 
particular legal effect when . it issued 


the notification dated 28th April, 1966. 
We have to construe the notification 
dated 28th April, 1966 as it stands and 
determine what is the legal effect of 
that notification and so’ far as this ques- 
ition is concerned, we have no doubt, 
for reasons which we have already dis- 


cussed above, that the legal effect of the 


notification dated 28th April, 1966 was 
at the Government withdrew from 
the acquisition under Section 48 sub- 
section (1). If that be. so, it is clear 
that our decision in Special Civil Applins. 
Nos. 316, 325 and 811 of 1965 (Guj) must 
govern the present case and the second 
section 6 notification cannot be sustain- 
ed on the basis of the existing section 4 
‘notification and it must be held to be 
void on the ground that it is not sup- 
ported by any notification under S. 4. 


$. Re. Ground (B): The question 
whether the Government is bound to 
make a declaration under Section 8 
without unreasonable delay after the 
issue of section 4 notification rests on a 
proper interpretation of sections 4, 5A 
and 6 in the context of the scheme of 
the Act. But this question is no longer 
open to doubt or debate at least so far 
as this Court is concerned. We have 
held in our judgment delivered on 18th 
March, 1969 in Special Civil Appin. No. 
729 of 1968 (Gui) that the declaration 
under Section 6 in order to be valid 
must follow within a reasonable time 
after the issue of section 4 notification. 
It therefore remains to consider whether 
the time that elapsed between Section 4 
notification and the second section 6 
notification could be regarded as reason- 
able on the facts and circumstances of 
the present case. The notification under 
Section 4 was issued on 20th May, 1961 
and the second section 6 notification on 
6th June, 1966 and there was thus an 
interval of about five years between the 
two notifications. We do not think this 
interval of time could be regarded as 
reasonable. The first section 6 notifica- 
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tion was issued on 29th April, 1963 after 
holding the requisite inquiry and con- 
sidering the report of the Collector 
under Section 5A, sub-section (2). This 
notification was clearly valid — and 
indeed as pointed out above, this posi- 
tion was not disputed by the learned 
Advocate General on behalf of the State 
— and the Special Land Acquisition 
Officer actually proceeded to make an 
award dated 21st December, 1963 deter- 
mining the amount of compensation pay- 
able to the petitioners in respect of the 
acquisition of their lands under this 
notification but before the acquisition 
could be completed the Government, 
for some reason which it is difficult to 
divine, cancelled this notification on 
28th April, 1966. There was obviously 
no justification for cancelling the first 
section 6 notification and even if the 
Government wanted to cancel the first 
Section 6 notification and substitute it 
by the second section 6 notification, 
there was no reason why the Govern- 
ment should have waited from 29th 
April, 1963 upto 6th June, 1966. The 
delay from the date of the award, name- 
ly, 2lst December, 1963, upto the date 
of cancellation, namely, 28th April, 1966, 
was in any event totally inexplicable. 
The total period which elapsed between 
section 4 notification and the second sec- 
tion 6 notification was about five years 
and this can in. no view of the matter 
be regarded as reasonable. Even test- 
ed by the yard-stick of reasonable time 
provided by the ' Legislature in the 
second proviso introduced in section 8 
by the Land Acquisition (Amendment 
and Validation) Act, 1967, namely, three 
years, the period of about five years 
would be clearly unreasonable. The Gov- 
ernment cannot be permitted to trifle 
with the property rights of the citizen. 
‘The second section 6 notification must 
therefore be held to be Invalid on this 
Pround also. 


10. Re. Ground (C): This ground 
is wholly without substance: it stands 
concluded adversely to the petitioners 
by a decision of a Division Bench of this 
Court in Girdharlal v. State of Gujarat, 
(1965) 6 Gui LR 569. Vide the observa- 
tions of Shelat, C. J. in paragraph 9 at 
page 581 of the report. 


11. Re. Ground (D): This ground 
is also without force for it is based on 
an allegation of fact which is disputed 
on behalf of the respondents. Shri 
Mohanlal Vyas who was at the relevant 
time a Minister in the. Government of 
Gujatat has filed an affidavit denying 
that he had anything to do with the 
issue of the second Section 6 notifica- 
tion. He has stated that he was merely 
a member of the third respondent society 
like any other citizen and he did not 
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exercise any influence for the purpose 
of getting the second section 6 notifica- 
tion issued by the Government and the 
second Section 6 notification was not 
issued by the Government at his instance 
or with a view to obliging him. . This 
raises a disputed question of fact which 
we do not ordinarily decide in the exer- 
cise of our extraordinary jurisdiction 
under Article 226 and the plea of mala 
fide based upon it must therefore fail. 


12. Re. Ground (E): This ground 
raises a highly debatable question but in 
the view taken by us as regards grounds 
(A) and (B), it is not necessary to exa- 
mine the validity of this ground and we 
do not therefore propose to say any- 
thing about it in these petitions. 


13. We therefore allow these 
petitions and make the rule in each peti- 
tion absolute by issuing a writ of manda- 
mus quashing and setting aside the noti- 
fication dated 6th June, 1966 issued by 
the Government under Section 6 of the 
Land Acquisition Act, 1894 in so far 
as it affects the petitioner’s Jands. The 
respondents will pay to the petitioners 
in each petition the cost of the petition. 

Petitions allowed. 
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Chandrakant Ratanshi- Kothari, Ap- 
plicant v. Ratanshi Damji Kothari and 
others, Opponents. 

Civil Revn. Appln. No. 679 of 1965, 
D/- 19-2-1970 to set aside the order of 
P. M. Desai Civil J. Sr. Division, Kutch 
at Bhuj, D/- 26-8-1965. 

(A) Civil P. C. (1908), S. 115 and 
0O. 7, R. 11(c) — Wrong decision as to 
court-fee on plaint — Order demanding 
additional court-fee —— Revisable at in- 
stance of plaintiff — Failure to pay re- 
sults in plaint being rejected under O. 7 
R. 11(c) or in dismissal of suit — It is 
a case of refusal to exercise jurisdiction 
—- (Bombay Court-fees Act (36 of 1959), 
Section 5). 

Where the Court has wrongly decid- 
ed that the plaintiff has not paid ad- 
equate court-fees on his plaint, and has 
demanded additional court-fee the plain- 
tiff can move the High Court which can 
interfere with the order in the exercise 
of its revisional jurisdiction under Sec- 
tion 115 of the Code. (Para 22) 

A plaint being a document charfe- 
able with court-fees under Schedule 1 
Bombay Court-fees Act, if it is impro 
perly stamped, cannot be filed or exhibit- 
ed in a Court of justice in view of Sec.- 5. 
The failure to pay the court-fees order- 
ed to be paid by the Court on an insuffi- 
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ciently stamped plaint will entail either 
rejection of the plaint or dismissal of the 
suit as the case may be. The consequence 
would be that by such a wrong decision 
of the Court, the plaintif will not get 
the relief to which he may be entitled 
with the result that the Court would be 
refusing to exercise jurisdiction vested 
in it. (1967) 8 Guj LR’ 649, Discussed 
and Rel. on. Consensus of opinion of 
various High Courts except Allahabad 
Followed. (1967) 8 Guj LR 946 & (1964) 
5 Gui LR 1035 & AIR 1961 SC 1299, 
Disting. (Paras 8, 15, 22) 


(B) Court-fees and Suits Valuations 
—Court-fees Act (1870), S. 7—Allegations 
in plaint determine court-fee payable — . 
Suit for partition of plaintiff’s 1/10th 
share in suit properties—Court has to look 
to claim made in plaint and determine 
court-fee payable on that basis — Court 
commits an error in determining plain- 
tiffs share at preliminary stage and ask- 
ing him to pay court-fee on that basis. 

(Para 23) 


(C) Court-fees and Suits Valuations 
— Bombay Court-fees Act (36 of 1959), 
Sec. 6(iv) (j) and Sch. I, Art. 5 — Suit 
for partition of plaintiffs share in joint 
family properties with declaration that 
two mortgages executed by plaintiffs 
father being tainted with illegality or im- 
morality were not binding on him — 
Plaintiff not being party to mortgages 
and suit not being one for setting aside 
those transactions—Sch.I, Art.5 does not 
apply — On allegations in plaint suit in 
substance is one for general partition 
after challenging validity of mortgages 
and is governed by S. 6(iv) G) so far as 
declaratory ief is concerned — Plain- 
tiff cannot be asked to pay court-fee in 
regard to declaratory relief on basis of 
one fifth share of mortgage amount. AIR 
1965 Guj 204 & AIR 1945 Bom 474, Rel. 
on; (1970) 11 Guj LR 948, Disting. 
(Paras 25, 31, 34) 


Cases Referred: Chronological Paras 

(1969) Civil Revn. Appln No. 1164 
of 1966. D/- 30-9-1969 = 11 Guj 
LR 948, Inderlal Panwarmal v. 
‘Khialdas Showaram 

(1968) AIR 1968 Guj 236 (V 55)= 
8 Gui LR 649, Shah Prabhudas 
Ishwards v. Shah Bhogilal 

` Nathalal 

(1967) 8 Guj LR 946 = ILR (1967) 
Guj 735, Sanatkumar Bhika- 
bhai Patel v. State of Gujarat 6 


(1965) ATR 1965 Guj 204 (V 52)= 
'(1965) 6 Guj LR 44, Kalyanji 
Khetsi v. Thakkar , Liladhar 
Chhaganlal 

(1964) 5 Guj LR 1035 = ILR (1964) 
Guj 1167, Ambubhai Somabhai 
Patel v. Kapilaben Mulshanker 
Vyas ; 


33 


it 


10 


(1961) ATR 1961 SC 1299 (V 48)= 
(1961) 3 SCR 1015, Rathna- 
varmaraja v. Smt. Vimla 8 

(1953) AIR 1953 SC 23 (V 40)= |: 
1953 SCR 136, Keshardeo Vs 


Radhakissen 10. 


(1950) AIR 1950 Nag 249 (V 37)= 
ILR (1950): Nag 748, Baldeo . 
Gulabrao v. Abdul Hafiz 18 
(1950) ATR 1950 Pat 470 (V 37): | 
- Basuki Prasad Singh v. Satya ” 


Kin] ; 

(1947) AIR 1947 Bom 259 (V 34)= 
49 Bom LR 72 (FB), Shankar 
Maruti Girme v. Bhagwant 
Gunaji Girme - OT 

(1945) AIR 1945 Bom 336 (V 32)= ' 
47 Bom LR 350, Mahadeo Gopal 
Pendse v. Hari Warman Bhate 


(1945) AIR 1945 Bom 474 (V 32)= 
47 Bom LR 386, Bai Lilawati v. 
Vadilal Purshottamdas 34 

(1944) AIR 1944 Mad 315 (V 31)= 
ILR (1944) Mad 626 (FB), Murthi- 
raju v. Subbaraju 16 

caer AIR 1943 Lah 65 (V 30)= 

ILR (1943) Lah 257 (FB), Gurdevi 
Bibi v. Mohamed Baksh 

(1939) AIR 1939 Mad’ 380: (V 28) = 
(1939) 1 Mad LJ 317, Manathunal- 
natha Desikar Vv. Gopala Chettiar fai 

uea) “AIR 1938 Nag 122 (V 25)= 

ILR (1938) Nag 106 TE Balaji 


20, 21 


Dhumnaji v. Mt. Mukta Bai 18 


(1938) AIR 1938 Pat 22 (V 25)= 

ILR 16 Pat 766 (FB), Ramkhela-~ 

wan Sahu v. Surendra Sahi 86 
(1935) AIR 1935 Cal-279 (V 22)= 

ILR 62 Cal 417, Sailendranath 

Kundu v. Surendranath Sarkar 16 
(1934) roa 1934 All 620 (V 21)=., 

ILR 57 All 17 (FB), Gupta and . 

Co. v. Kirparam Bros 16 
(1928) AIR 1928 Mad 416 (V 15)= 

ae 51 Mad 664, Kulandaivelu 


Ramaswaml 16, £7 
(1995) AIR 1925 Cal 814 (V 12)= 
29 Cal WN 627, G. M. Falkner v. . 
-Mirza Mohamed Sayed Ali 16 
(1924) AIR 1924 Lah 425 (V 11)= 
ILR 5 Lah 288 (FB), Lalchand 
Mangal Sen -v. Behari Lal 
Meherchand 16 
(1910) 14 Cal WN 932 = 12 Cal 
LJ 211, Ramrup Das v. Buja- 


ram Das 16 
(1886) ILR 10 Bom 610 (FB), Vithal 
Krishna v. Bal Krishna alas a 


Y. S. Mankad, o eee K. N. 
Mankad (for No. 1); Vakil (for 
No. 12), for Pa Ge M. Vidyarth, 
_ Asst. Govt. Pleader, for the State. 


ORDER:— This is a revision peti- 
tion filed under Section 115 of the Civil 
P. C. against the order passed by learn- 
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ed Civil Judge, Mr. 


Senior Division, 


_ P. M. Desai, in Special Civil Suit Wo. 20 


of 1963, that the court-fees paid by the 
petitioner (original plaintiff) on the plaint 
were inadequate and he was directed to 
pay an additional court-fee of Rs. 2,705/- 
on or before 21st September, 1965. The 
costs of the hearing on the question of 
court-fees, so far as defendants Nos. 10, 
14 and 15 were concerned, were ordered 
to be borne by the plaintiff, 


9, “Mr, Y. S. Mankad, ae 
for the petitioner, urged that the plain- 
tiff had fled the present suit for a dec- 
laration that the two English mortgages 
executed by defendant No. 1 (opponent 
No. 1), the father of the present peti- 
tioner, was not binding on him as the 
mortgages related to the ieee pro- 
perties or the joint family properties and 
the mortgage transactions were not en- 
tered into, for. the purposes of legal 
necessity and furthermore, they were not 
binding on him even though they were 
executed by his -father, as those dues 
were tainted. with illegality and immora- 
lity. He had one-tenth share in the suit 
properties which were joint family pro- 
perties and he claimed partition and 


‘prayed that he be allotted the property 


coming to his share. He further claim- 
ed a relief regarding accounts. He also 
claimed a relief for injunction. He 
valued the entire suit properties at 
Rs. 1,50,000/-. His share in the suit pro- 
perty being one-tenth according to him, 
he valued the suit properties at Rupees 
15,000/- so far as his share was con- 
cerned. The first English mortgage was 
executed in favour of defendants Nos. 10 
to 14 who are opponents Nos. 10 to 14 in 
this revision petition. Defendant No. 2 
was the second mortgagee in whose 
favour the additional mortgage was ex- 
ecuted by defendant No. 1. He is op- 
ponent No. 15. The first mortgage was 
for Rs. 1,10,000/-. Additional mortgage 
was for Rs. 35, 000/-. The total encum- 
brance created, ‘therefore, was- for an 
amount of Rs. 1,45 .000/-. 


3. The learned trial J age while 
deciding this question of court-fees, as 
a preliminary issue, observed in para 7 
of his judgment that defendants Nos. 4. 
6, 7, 8 and 9 were the sisters of the 
plaintiff. In view of certain provisions 
of Hindu Law, these female heirs could 
not be called coparceners and so they 
were not entitled to partition and were 
not entitled to any share at the time of 
partition. They were entitled only to 
maintenance and residence so far as the 
joint family properties were concerned. 
The plaintiff has not deducted any 
amount for their maintenance or mar- 
riage charges, etc. In the opinion of the 
learned trial Judge, the plaintiff had, 
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therefore, 1/5th share and not 1/10th 
Share and accordingly, according to the 
plaintiff's own valuation, his share being 
1/5th and not 1/10th, it should have been 


valued at Rs. 30,000/- instead of Rupees 


í 


15,000/-. The learned ‘trial Judge fur- 
ther found that as in para 13(a) of .the 
plaint, the plaintiff had sought for a dec- 
laration regarding the aforesaid mort- 
gage transactions, the plaintiff had to 
value that relief at Rs. 1,45,000/- and his 
share being 1/5th he should have valued 
that relief on that basis in view of the 
provisions of Section 18, read with Arti- 
ele 3 of the Schedule I of the Bombay 
Court-fees Act, 1959 (which will be here- 
inafter referred to as the Act). -He fur- 
ther found that in regard to the relief 
(c) regarding accounts, the plaintiff has 
to pay court-fees of Rs.. 20/- in the first 
instance in view of the provisions of 
Section 18, read with Section 6(i) of the 
Act. In regard to the relief of. injunc- 
tion, in para 13(d), he has to pay court- 
fees of Rs. 30/-, in view of the provi- 
sions of Section 18, read with Sch. I, 
Art. 23 of the Act. The plaintiff having 
paid in all court-fees of Rs. 1,100/- and 
the court-fees payable according to. the 
learned trial Judge being Rs. 3,805/-, the 
plaintiff had to pay an additional amount 
of Rs. 2,705/-. 


4. It is this order that is being 
challenged by the original plaintiff. The 
learned Assistant Government pleader, 
appearing for the State, did not raise 
any preliminary objection regarding the 
maintainability of this revision petition 
under Section 115 of the Civil P. C, 
(which will be hereinafter referred to as 
the Code). 


5. Mr. S. B. Vakil, appearing for 
defendant No. 12, raised a preliminary 
objection that the question regarding 
inadequacy of court-fees was not a ques- 
tion relating to jurisdiction and hence 
this Court had no jurisdiction to inter- 
fere with that order in exercise of its 
revisional jurisdiction under Section 115 
of the Code. In support of his argu- 
ment, he invited my attention to three 
decisions of this Court and one decision 
of the Supreme Court. l 


6. The first decision relied upon 
by Mr. Vakil was a decision of this Court 
given by Sarela, J., in Sanatkumar 
Bhikhabhai Patel v. State of Gujarat, 
(1967) 8 Guj LR 946. Mr. Vakil took 
me through the relevant portions of this 
judgment in extenso. I find nothing in 
that decision which lends support to the 
argument advanced by him. It has been 
distinctly observed* in this decision: 


“When in the decision relating to 
the proper court-fees, the question of 


"Note — See Head-note Guj Law Rep. 
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jurisdiction of Court to try the suit is 
involved, the party affected by the deci- 
sion would’ be an aggrieved party and 
would be entitled to approach the High 
Court in revision under Section 115 of 
the Civil P. C. 


It is ` specifically provided under 
Cl. (d) of Section 6(iv) of the Bombay 
Court-fees Act that the amount of fee 
payable in suits falling under that clause 
shall- be “one-fourth of the ad valorem 


- fee leviable for a suit for possession on 


the basis of title of the subject-matter 
subject to a minimum of Rs. 18-75 p.” 
Therefore, the valuation is required to 
be on the footing of a suit for possession 
on the basis of the subject-matter. A 
suit for possession of a house falls under 
sub-section (v) of S. 6 and under that 
provision the value has to be according 
to the market value of the house. 


It was held that in the instant case, 
even if the ad valorem valuation was 
taken into consideration the Court had 
necessary territorial and pecuniary juris- 
diction ‘to try the suit. This being the 
even if a suit falling under 
Cl: (d) of sub-section (iv) the decision of 
the lower Court that it fell under Cl. (i), 
would not affect the jurisdiction of the 
lower court to try the suit and, there- 
fore, the petitioners cannot be said to 
be aggrieved party under Section 115 of 
the Civil P. C.” 


T. The question for consideration 
before Sarela, J., was whether the defen- 
dants could be said to- be “aggrieved 
party” when the court has taken a 
particular view regarding payment of 
court-fees so as to entitle them to file a 
S petition under Section 115 of the 

e. 


8. - At page 948, in para 4, the 
material observations .made are: 

“At the outset Mr. Bakshi appearing 
for the plaintiff-opponent No. 1, raised 
the contention that the petitioners have 
no right to come in revision as they are 
not an aggrieved party. His submission 
was that thisis a matter affecting revenue 
and, therefore, it is a matter between 
the State and the plaintiff. In the pre- 
sent case the Government of Gujarat 
being itself the plaintiff even on that 
footing there was hardly any matter be- 
tween the State and the plaintiff. The 
decision relating to court-fees, therefore, 
is not a decision with which the peti- 
tioners’ can be said to be aggrieved and 
unless a person is aggrieved by the deci- 
sion he has no right to invoke the revi- 
sional jurisdiction of the High Court 
under Section 115 of the Civil P. C In 
support of his argument he relied on the 
decision of the Supreme Court in 
v. Smt. Vimla, AIR 
1961 SC 1299 (This is the decision of the 
Supreme Court on which Mr. Vakil also 
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placed reliance in support of his argu- 
ment). He particularly relied on the fol- 
lowing observations at page 1300. (on 
these very observations Mr. Vakil has 
also placed reliance): 


‘Whether proper court-fee is paid on a 
plaint, is primarily a question between 
the plaintiff and the State. How by an 
order relating to the adequacy of the 
court-fee paid by the plaintiff, the defen- 
dant may feel aggrieved, it is difficult 
to appreciate. Again, the jurisdiction. in 
revision exercised by the High Court 
under Section 115 of the Code of Civil 
Procedure is strictly conditioned by Cls. 
(a) to (c) thereof and may be invoked 


on the ground of refusal to exercise 
jurisdiction vested in the subordinate 
Court or assumption of jurisdiction 


which the Court does not possess or on 
the ground that the Court has acted 
Ulegally or with material irregularity in 
the exercise of its jurisdiction. The 
defendant who may believe and even 
honestly that proper  court-fee has not 
been paid by the plaintiff has still no 
right to move the superior courts by ap- 
peal in revision against the order adiudg- 
ing payment or court-fee payable on the 
plaint’. 

Even at page 950, para 5, Sarela, J., has 
considered: the question from the point 
of view, whether the defendants can be 
said to be the persons aggrieved so as 
to entitle them to raise the question of 
adequacy of court-fees by moving j 
Court under Section 115 of the Code. 
That is made quite clear if we refer to 
the relevant observations made by him 
in this behalf: : 


“The other reason advanced by Mr. 
Bakshi is that even if the valuation for 
the purpose of court-fee were to be made 
on the basis of the market value. of the 
property covered by the gift-deed, which 
property is valued in the gift-deed at 
Rs. 25,000/-, even then as under Cl. (d) 
one-fourth of that valuation would on 
that basis have to be taken for the pur- 
pose of calculating ad valorem fee, the 
value of the subject-matter would be 
Rs. 6.250/- and the suit would still be 
within the jurisdiction of the lower 
Court. He argued that even if the case 
fell under the last proviso to CL (d) 
which requires that when consequential 
relief other than possession is prayed, 
half the ad valorem fee be paid and 
when possession is sought, full ad 
valorem fee be paid as leviable on a suit 
for possession on the basis of the title 
of the subject-matter, even then the 
lower Court being the Court of the Civil 
Judge, Senior Division, had jurisdiction 
to proceed with the suit. On these two 
grounds Mr. Bakshi says that no error 
affecting the jurisdiction of the Court to 
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try the suit has been committed by the 
decision of the lower Court and, there- 
fore, also the petitioners cannot be said 
to be aggrieved persons.” 


It is thus evident that that decision only 
deals with the. question ‘as to when the 
defendant can be said to be an aggriev- 
ed party when the question relating to 
adequacy. or inadequacy of court-fee had 
been decided by the trial Court: Even 
in the Supreme Court decision referred 
to earlier, the Supreme Court had to 
deal with that very question. In none 
of these decisions, it has been laid down 
that the plaintiff cannot move this Court 
under Section 115 of the Code, if the 
trial Court ignoring the correct pro- 
visions of the Court-fees Act, decides 
that the court-fees paid are inadequate. 
One has to take into account the con- 
sequences which the plaintiff will have 
to face, if this order cannot be interfer- 
ed with by this Court. If the plaintiff 
does not pay the deficit court-fees order- 
ed by the trial Court under O. 7, R. 11, 
Ci. (c) of the Civil P. C., the plaint can 
be rejected. In a case like the instant 
case, where the plaint was not rejected 
on that ground and the Court had pro- 
ceeded to a further stage and had. fram-~ 
ed the issues, if the proper court-fees 
are not paid, the suit will be liable to 
be dismissed. The consequence would 
be that by such a wrong decision of the 
Court, the plaintiff will not get the relief 
to which he may be entitled. The net 
result would, therefore, be that by such 
an order, the Court would be refusing 
to exercise jurisdiction vested in it. This 
conclusion of mine gets support from the 
various decisions to which I will make 
reference at an appropriate stage. 


9. Before I advert to those autho- 
rities, I will first refer to the other 
authorities relied upon by Mr. Vakil. 


10. Mr. Vakil referred to the 
decision of this Court given by Divan, J., 
in Ambubhai Somabhai Patel v. Kapila- 
ben Mulshanker Vyas, (1964) 5 Guj LR 
1035. The relevant observations made 
are: f 


“It is clear that illegality contem- 
plated by Section 115(c} of the Code of 
Civil Procedure is a procedural illegality 
and so far as the material irregularity 
is concerned, it must also be a material 
irregularity relating to procedure and as 
bas been pointed out by the Supreme 
Court in Keshardeo v. Radha Kishen, 
AIR 1953 SC 23, Cl. (c) of Section 115, 
Civil P. C. cannot be invoked by the 
High Court if the procedure laid down 
by the law has been followed by the 
subordinate Court without committing a 
breach of the procedural provision or 
without committing any material irregu- 
larity in those procedural provisions.” 
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That decision has no bearing on the 
question involved in the present peti- 
tion. 

11. In Shah Prabhudas Ishwardas 
v. Shab Bhogilal Nathalal, 8 Guj LR 649 
= (AIR 1968 Guj 236) a Division Bench 
of this Court. after reviewing several 
authorities and taking into account the 
ratio laid down by the Supreme Court 
jm several cases, obs : 

“If a subordinate Court has jurisdic- 
tion to decide a question before it, it 
may decide it rightly or wrongly, whe- 
ther the question be one of law or fact, 
that would not bring the case within 
S. 115. It is only where the error of ‘law 
or fact has relation to the jurisdic- 
tion of the subordinate Court to try the 
dispute that the section would be at- 
tracted. A plea of limitation or a plea 
of res judicata is a plea of law which 
concerns the jurisdiction of the Court 
trying the proceeding. If the erroneous 
decision is in favour of the party ralis- 
ing the pleas, the Court would be refus- 
ing to exercise jurisdiction vested in it 
and if on the other hand the erroneous 
decision is against the party raising the 
pleas, the Court would be clutching at 
jurisdiction it does not possess. In either 
ease the section would be attracted: 
Clause (b) in the former case and Cl. (a) 
in the latter. 

The position would be the same 
where there is an error of fact having 
relation to the jurisdiction of the Court. 
Such a case would arise where the 
jurisdiction of the Court depends on the 
existence or non-existence of a col- 
lateral fact and by an erroneous decision 
of the fact the Court assumes jurisdic- 
tion not vested in it or deprives itself 
of jurisdiction so vested. In such a case 
the High Court would be entitled to 
revise the erroneous decision under. 
CL (a) or Cl. (b) of Section 115.” 
In my opinion, this decision really does 
not lend support to the argument ad- 
vanced by Mr. Vakil, on the contrary, it 
lends support to the conclusion that I 
propose to arrive at. 


12. Mr. Vakil laid stress on the 
observations made by Bhagwati, J. (as 
he then was) speaking for the Division 
Bench, in para 9, at page 657. The re- 
levant observations are: 

“The question whether the document 
Ex. 4/1 was a promissory note and was, 
therefore, by reason of inadequacy of 
stamp inadmissible in evidence was 
clearly a question within the jurisdic- 
tion of the trial Court and the decision 
of this question one way or the other 
did not have any relation to the jurisdic- 
tion of the trial Court. It cannot be said 
that by erroneous decision of this ques- 
tion the trial Court clutched at jurisdic- 
ion it did not possess or refused to ex- 
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ercise jurisdiction vested in it by law. 
Nor can it be said that the trial Court 
in arriving at the decision acted in 
breach of any provision of law or com- 
mi any error of procedure in the 
course of the trial. which could be re- 
garded as material, of course it must be 
conceded that if the decision of the trial 
Court was erroneous, the error commit- 
ted by the trial Court was undoubtedly 
an error of law, for the decision turned 
on the question whether the document 
Ex. 4/1 was a pro note within 
the meaning of Section 2(22) of the Stamp 
Act which would be clearly a question 
of law but this error of law did not have 
relation to and was not concerned with 
the jurisdiction of the subordinate court 
and, therefore, none of the three clauses 
of Section 115 was attracted in the pre- 
sent case. The revision application was, 


‘therefore, incompetent............ 4 


Relying upon these observations, Mer. 
Vakil intended to equate the plaint which 
is. not properly stamped with the pro- 
missory note which was not sufficiently 
stamped, and eventually, was not admis- 
sible into evidence. In my opinion, this 
submission is not a valid submission. 


13. Section 26 of the Code en- 

joins that every suit shall be instituted 
by the presentation of a plaint or in such 
other manner as may be prescribed. 
_. 14. Order IV, Rule 1 further en- ` 
joins that every suit shall be instituted 
by presenting a plaint to the Court or 
such officer as it appoints in this behalf. 
It is, therefore, evident that a ‘suit can 
be instituted by presenting a plaint to 
the trial Court or in such other manner 
as may be prescribed. We are, in the 
instant case, concerned with the first 
position, as the suit has been instituted 
by the presentation of the plaint. 

Order VH, Rule 11, Cl. (c) of the 
Code states: 

“The plaint shall be rejected in the 
following cases:— 

(c) where the relief claimed is pro- 
perly valued but the plaint is written 
upon paper insufficiently stamped, and 
the plaintiff, on being required by the 


- Court to supply the requisite stamp paper 


within a time to be fixed by the Court, 
fails to do so.’ .. 
Clause (b) of it deals with the contin- 
gencies where the relief claimed is under- 
valued and the court directs the plain- 
tiff to correct the valuation within the 
specified time and if the plaintiff fails 
to do so, the plaint has to be rejected. In . 
the instant case, no doubt, such a stage 
has already passed, but the Court can 
dismiss the suit for non-payment of the 
requisite court-fees. 

15. Section 5 of the Act reads: 

“(1) No document of any of the kinds 
specified as chargeable in the first or Se- 
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cond Schedule to this Act annexed shall 
be filed, exhibited or recorded in any 
court of justice, or shall be received or 
furnished by any public offcer, unless 
in respect of such document there has 
been paid a fee of an amount not less 
than that indicated by either of the said 
schedules as the proper fee for such 
document.’’. l . : 


A plaint is one of such documents which 
has been made chargeable in the First 
Schedule.- In view of this provision of 
the Act, it is evident that a plaint which 
is chargeable in the first Schedule, if on 
such a plaint proper court-fees as con- 


templated by that Schedule, are not paid, 


such a plaint cannot be filed or exhibit- 
ed or recorded in any Court of justice. 
It is only when such a properly stamped 
plaint has been presented to the Court, 
there will be valid presentation of the 
plaint and‘ the. Court will be in a posi- 
tion to proceed further with the suit. It 
is such a question that is involved for 
the determination when one has to 
. idecide whether the adequate court-fees 
have been paid by the plaintiff or not. 
If the decision of the Court is that ad- 
equate court-fees are not paid, the plain- 
tiff would be undoubtedly an aggrieved 
person. If he does rot pay the court- 
fees ordered to be paid by the Court it 


will entail either rejection of the plaint . 


or dismissal of the suit as the case may. 
be. The aforesaid observations made by 
‘ithe Division Bench of this Court, in my 
opinion, do not, therefore, indicate that 
when such a question is decided and 
when the plaintiff comes. to this Court 
and prays for the exercise of the revi- 
sional 
Section 115 of the Code, such a revision 
petition is incompetent. 


16. A Full Bench of the. Madras 
High Court had to deal with a similar 
question in Murthiraju v. Subbaraju, AIR 
1944 Mad 315 (FB). The relevant obser- 
vations made are: i l 

-“A revision petition les when a 
Court subordinate to the High Court has 
held that the plaintiff has inadequately 
stamped his. plaint: but a petition for 
revision does not lie when a defendant 
has: unsuccessfully challenged the ad- 
‘equacy of the stamp affixed by the plain- 
tiff, unless a further question of jurisdic- 
tion is involved.” ; 

The previous decision of the Madras High 
Court which had taken. a contrary view, 
reported in AIR 1939 Mad 380. has been 
overruled by the Full Bench. The deci- 
sion taken by the Madras High Court in 
ILR 51 Mad 664 = (AIR 1928 Mad 416) 
(Kulandaivelu Nachiar v. Ramaswami) 
has been approved by the Full Bench, 
-observing as under at pages 316 and 317: 


“Moreover, the opinion expressed by 
this Court in 51 Mad 664 = (AIR 1928 


jurisdiction of this Court under’ 


A.B. 


Mad 416) is shared by the High Courts 
of Calcutta, Bombay, Lahore and Patna. 
In (1910) 14 Cal WN 932 (Ramrup Das v. 
Sujaramdas) the Calcutta High Court 
held that a plaintiff against whom an 
adverse order had been passed with 
regard to the court-fee payable on the 
plaint could move the High Court in re- 
vision without waiting for the dismissal 
of the suit for non-compliance with the 
order. This judgment was considered in 
ILR 51. Mad 664 = (AIR 1928 Mad 416)- 
(supra). The Calcutta High Court ‘inter- 
fered at the instance of a plaintiff in ILR 
62 Cal 417 = (AIR 1935 Cal 279) 
(Shailendranath Kundu v. Surendranath 
Sarkar) and in 29 Cal WN 627 = (AIR 
1925 Cal 814) (G. M. Falkner v. Miraza 
Mohamed Sayed Ali), it held that an ap- 
plication for revision did not lie at the 
instance of a defendant. The Bombay, 
Lahore and Patna cases aré. (1886) ILR 
10 Bom 610 (Vithal Krishna v. Balkrishna 
Janardan), ILR (1943). Lah 257 = (AIR 
1943 Lah 65) (FB); (Gurdevi Bibi v. 
Mohamed Baksh) which overruled ILR 5 
Lah 288 = (AIR 1924 Lah 425) (FB), 


(Lalchand Mangalson v. Beharilal Meher- 


chand} and ILR 16 Pat 766 = (AIR 1938 
Pat 22) (FB). (Ramkhelavansahu v. Bir 
Surendrasahi) respectivelý. The only 
High Court which has expressed an 
opinion contrary to ILR 51 Mad 664 = 
(AIR 1928 Mad 416) (Supra) and adhered 
to -it, is the Allahabad High Court: See 
ILR 57 All 17 = (AIR 1934 All 620) CFB) 
(Gupta and Co. v. Kirparam Bros.).” 


47. The relevant observations 
made by the Madras High Court in ILR 
51 Mad 664 = (AIR 1928 Mad 416) 
(supra) ‘were: 


“An application lay to the High 
Court for the revision of an order passed . 
by a lower Court where that Court had 
erroneously directed the plaintiff to pay 
an additional court-fee. The insistence 
on the payment of the additional court- > 
fee amounted, in the circumstances, to 
a refusal to exercise jurisdiction. ‘The 
mere fact that an appeal would lie later 
from the consequential order passed by 
the subordinate judge if the stamp fee 
were. not paid was no ground for refus- 
ing to entertain the petition.” 


18. In Baldeo Gulabrao v. Abdul 
Hafiz, AIR 1950 Nag 249, in para 11, at 
p. 250; the Nagpur. High, Court ‘has ex- 
pressed the following view, observing: 

“It is argued on behalf of the non- 
applicant that no revision lies but that 
has been settled by the Full Bench in 
Balaji Dhumnaji v. Mst. Mukta Bai, ILR 
(1938) Nag 106 = (AIR 1938 Nag 122 
(FB)). If additional court-fees are de- 
manded as here the matter is revisable.” 


19. In Basuki Prasad Singh v. 


Satya Kinkar, AIR 1950 Pat 470, a Divi- 
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sion Bench of the Patna High Court ob- 
served: 


“Where the lower Court demanded 
deficit court-fee on the basis of Act 25 
of 1948 which came into force after the 
institution of the suit: 


It was held that the Court acted il- 
legally and with material irregularity in 
the exercise of its jurisdiction as the 
court-fee ought to be calculated on the 
plaint by a reference to the law as it 
stood on the date of the institution of 
the suit 

It was further held that a decision 
upon court-fee which is adverse to the 
plaintif amounts to a decision of the 
Court refusing to exercisè its jurisdiction 
to try the issues as between the plain- 
tiff and the defendant; and in such a case 
the decision is subject to the revisional 
jurisdiction of the Court.” 


20. In Mahadeo Gopal FPendse vy, 
Hari Waman Bhate, 47 Bom LR 350 = 
(ATR 1945 Bom 336), a Division Bench 
of the Bombay High Court, after review- 
ing several authorities, including the 
aforesaid Madras decision and Nagpur 
decision and other decisions, observed: — 


“An application in revision, under 
Section 115 of the Civil P. C., 1908, lies 
against an order passed by the Court 
that the court-fees paid by the plaintiff 
on his plaint are insufficient, as it is 
tantamount to a finding that the Court 
will not oad. with the trial unless the 
court-fees demanded are paid and is 
thus a refusal to exercise jurisdiction.” 
Some of the decisions to which I have 
referred to, have been followed and the 
decision of the Madras High Court in 
K. M. Desikar v. Gopala Chettiar, AIR 
1939 Mad. 380, has been dissented from. 


21. In Shankar Maruti Girme v. 
Bhagwant Gunaji Girme, 49 Bom LR 72, 
a Full Bench of the Bombay High Court, 
at p. 77 = (AIR 1947 Bom 259 at p. 260), 
had taken a similar view, observing: - 

“It was held as long ago as 1886, 
ILR 10 Bom 610 (FB), and as recently 
as a year ago, 47. Bom LR 350 = (AIR 
1945 Bom 336), that this Court has power 


to interfere in revision under Section 115. 


of the Code of Civil Procedure in proper 
cases where the trial Court has placed 
a suit under a wrong provision of the 


Court-fees Act, and the competence of. 


the present revision application. aaa 
fore, calls for no further discussion.” 

22, It thus appears that the con- 
sensus of opinion amongst the various 
High Courts except the Allahabad High 
Court and one decision of the Oudh Judi- 
cial Commissioner, is that in a case like 
the present case where the Court has 
wrongly decided that the plaintiff has not 
paid adequate court-fees, the plaintiff can 


move this Court and this Court can in- 
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terfere in exercise of its revisional juris- 
diction under Section 115. of the Code. 
The argument is advanced by Mr. Vakil 
that the decision of the Supreme Court 


- referred to' by me earlier, by necessary 
-implication, lays down law which runs 


counter to the aforesaid decisions refer- 
This argument 
is, in my opinion, not well founded. 
There is nothing in the aforesaid deci- 
sion of the Supreme Court which runs 
counter to the view ‘taken by the most 


that this revision petition is competent 
and overrule the preliminary objection 
taken by Mr. Vakil. 


23. Coming next to the merits of 
this revision petition, it is evident that 
the learned trial Judge has committed 
several errors ‘in coming to his conclu- 


sion regarding the determination of the. 


necessary court-fee payable. The plain- 
tiff has claimed only one-tenth share in 
the suit properties. It was not open to 
the learned trial Judge at this stage that 
certain persons had no right according 
to the Hindu Law, in the suit properties 
and eventually, the plaintiff had one- 
fifth share and in view of it, plaintiff 
must pay the court-fee on the basis of 
his one-fifth share. One has to look to 
the claim made by the plaintiff at this 
stage. The learned trial Judge ~ has, 
therefore, clearly committed an error in 
coming to the conclusion that the plain- 
tiff should value his share at Rs. 30,000 
and’ not at Rs. 15,000 as has been done 
by him. 


24. The second important ques- 
tion for consideration is as regards the 
court-fee payable for the relief claimed 
in regard to the two mortgage transac- 
tions. The total mortgage amount un- 
doubtedly comes to Rs. 1,45,000/-. The 
learned trial Judge. is of the view that 
for this relief claimed in para 13{a) of 
the plaint, the plaintiff has to pay the 
court-fee of Rs. 1,855/- as per eee 18 
read with Art. 5 of the Schedule 1 of 
the Act. - 

- 25. Mr. Vidyarthi, learned Assis- 
tant Government pleader, appearing for 


-the State, has vehemently urged before 
‘me that this Art. 5, being a Special Arti- 


| 


.of the High Courts. I. therefore, hold 


cle applicable, it would- govern the pay-- 


ment of court-fee in regard to this re- 
lief.. That Article deals with plaint in 
a suit, application or petition (including 
memorandum of appeal), to set aside 
alienation to which the plaintiff, appli- 
as the case may be, 
was a party either directly or through a 
legal guardian other than de facto or 
ad hoc guardian, manager or partner or 
Court. In case of such a plaint, proper 
court-fee payable as per column (3) of 
Schedule I, Art. 5, is a fee to the extent 
of the value of alienation to be set aside 
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according to the scale prescribed under 
Art. 1. Admittedly, the plaintiff is not 
a party to these two mortgage docu- 
ments. Mr. Vidyarthi urged that in spite 
of it, this Article would govern the case 
as the alienation is made by the father 
who would be, according to the provi- 


sions of the Hindu Law, the Karta 
(Manager) of the Undivided Hindo 
Family. 

26. Y. S. ‘Mankad, appearing 


for the plaintiff, urged that the amount 
of court-fees payable in regard to this 
relief should be computed on the basis 
ef Section 6. CL (j) of the Act. It reads; 


“(j) In suits where declaration is 

sought, with or without injunction or 
other consequential relief and the sub- 
ject-matter in dispute is not susceptible 
of monetary evaluation and which are 
not otherwise provided for by this Act 
— thirty rupees.” 
He urged that the present case would fall 
within that clause as such declarations 
are not otherwise provided for, by this 
Act. In support of his argument, he in- 
vited my attention to several decisions to 
which I will make reference at an ap- 
propriate stage. 


ate Prior to that, I would like ta 
refer to the relevant averments made in 
the plaint. It is significant to note that 
‘the plaintiff being a son and the aliena- 
tion having been made by a Hindu 
father, the share of the son in a joint 
undivided Hindu family will be liable for 
these debts, even if those transactions 
were not entered into, for the legal 
necessity. A son can challenge them 
only if he is able to show that those 
debts are tainted. with illegality and im- 
morality. ` 

28. In para 2 of the plaint, after 
stating that the properties covered by 
those mortgages are ancestral properties, 
he has made an averment that defen- 
dants Nos. 1 and 2 incurred expenses in 
illegal and immoral ways, spending and 
employing moneys in illegal transactions 
and losing therein and were compelled to 
mortgage the properties with the help 
of defendant No. 2 in the Schedules ‘B’ 
and ‘Œ to this plaint to the tune. of 
Rs. 1,10,000/- — with defendants Nos. 10 
to 14. Similar averment is made in ræ- 
gard to this additional mortgage. 

29. In para 3 of the plaint, an 
attempt has been made to reiterate that 
these .debts were tainted with illegality 
and immorality. It is true that therein 
it has been stated as under: 

“The plaintiff, therefore, submits 
‘that he .is not bound by the mortgages 
entered into by defendant No. 1 with the 
help of defendant No. 2 with the defen- 
dants Nos. 10 to 14 and 15 for illegal 
and immoral purposes without any legal 
necessity or benefit to the joint family 
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and the plaintiff is entitled to have the 
said mortgages declared void and ilegal 
and to have the said alienation set aside. 
as it is purely and simply a transaction 
for illegal and immoral purpose, with- 
out legal necessity to the knowledge of 
the mortgagees themselves.” 


30. In para 13 of the plaint, which 
is a relief clause, the plaintiff has aver~ 
as under: 


“This Hon'ble Court will be pleased 

to declare that the English mortgages / 
executed by defendant No. 1, dated 19th 
January, 1962, in favour of defendants 
Nos. 10 to 14 for a sum of Rs. 1,10,000/~ 
and the second mortgage with defendant 
No. 15 to the tune of Rs. 35,000/- are 
illegal and not binding on the plaintiff 
and were executed for illegal and immo- 
ral consideration and purposes.” 
It thus appears that if we look to the 
substance of the plaint, the plaintiff has 
stated as to why these transactions are 
not binding on him He can challenge 
them only if these debts are tainted with 
illegality and immorality. There is no 
specific prayer made in the relief clause 
that these mortgages be set aside. What 
he really prays for is that these debts 
having been tainted with illegality or 
immorality, even though he happens to 
be a son, he is not bound by those 
transactions and those properties will be 
available to him without any encum- 
brance in a suit for general partition 
that he has brought. - 


31. It is significant to note that 
the suit is a general suit for partition 
wherein he has challenged the validity 
of these transactions on the ground that 
the debts were tainted with illegality and 
immorality and that, is why those tran- 
sactions are not binding on him. The 
subject-matter of the suit is the entire 
suit property. He has valued the entire 
suit properties at Rs. 1,15,000/-. As he 
has claimed one-tenth share therein, he 
has valued this share at Rs. 15,000/- for 
the purposes of court-fees and Rupees 
1,15,000/- for the purposes of jurisdic- 
tion. The plaintiff cannot be asked to 
pay the  court-fees in regard.to this 
declaratory relief on the basis of the 
mortgage amount. In my opinion, this 
relief will be covered by CL (i) of Sec- 
tion 6 of the Act, as contended by Mr. 
Mankad. 


32. This conclusion of mine eas 
support from the decision of a Division 
Bench of this Court in Thakkar Kalyanji 
Khetsi v. Thakkar Liladhar Chhaganlal, 
6 Gu LR 44 = (AIR 1965 Guj 204) 
wherein Mehta, J., speaking for the Divi- 
sion Bench, observed: 


“Before Art. 5 of Sch. - 1 of the Bom- 
bay Court-fees Act would be applicable, 
it must be borne in mind that a suit or 
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a memorandum of appeal must be one 
(1) to set aside the alienation, and (2) to 
such alienation the plaintiff or the ap- 
pellant. as the case may be, must be a 
party, either directly or through the legal 
guardian or the manager. 


A suit for declaration that the mort- 
gage of the property was not binding on 
one-eighth share of the properties, as 
only one of the reliefs in a general suit 
for partition, could not be considered to 


be a suit for setting aside the alienation. . 


Besides, in the instant case, the pre- 
sent plaintiffs were not parties to the 
mortgage in question through their legal 
guardian or manager, Respondent No. 1 
had signed the mortgage in question as 
a guardian but he is not shown to be a 
legal guardian or the manager of the 
minor plaintiffs and he has not purport- 
ed to act as a manager of the joint 
family. Therefore, in any view of the 
matter, Art. 5 would be entirely out of 
question.” 


the instant case, it could be said that 
the plaintiff has sought for a declaration 
that particular mortgages are not bind- 
ing on him and that is one of the reliefs 
claimed in a general suit for partition. 
It cannot be considered to be a suit for 
setting aside the alienations as has been 
contended by Mr. Vidyarthi. 


33. In Civil Revn. Appln. No. 
1164 of 1966, D/- 30-9-1969 (Guj) by 
Divan, J., after referring to Section 6(iv) 
(G) and Art. 5 of the First Schedule of 
the Act, and also referring Art. 7 of the 
First Schedule, made the following ob- 
servations: 


“It is clear from the very wording 


of Section 6(iv) (i) of the Act that that — 


clause will apply if there is no other 
provision under the Act for a particular 
case before the Court. If any other 
provision of the Act applies, then: Sec- 
tion 6(iv) (i) cannot have any operation. 
It is also obvious that Art. 5 and Art. 7 
of the First Schedule are other provi- 
sions of the Act and if either of these 
two articles apply, then Section 6(iv) (i) 
cannot apply at all. Article 5 of the 
First Schedule has obviously no applica- 
tion to the instant case because there is 
no alienation by the plaintiff in favour 
of the defendant. It is not the case of 
the plaintiff that any alienation of shop 
No. 59-A has already taken place. Ac- 
cording to the averments in the plaint, 
he has been compelled to enter into an 
agreement to sell the shop to defendant 
No. 1 and he wants to set aside the 
agreement of sale. Hence, -the present 
suit is not a suit to set aside an aliena- 
tion to which the plaintiff is a party but 
is a suit for a declaration that the agree- 
ment to sell the shop is not binding on 
the plaintiff.” 
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This decision relied upon by Mr. Mankad 
has, in my opinion, no application to the 
facts of the case. 


34. .Mr. Vidyarthi. in support of 
bis argument, invited my attention to a 
decision of a Division Bench of the Bom- 
bay High Court in Bai Lilavanti v. Vadi- 
lal Purshottamdas, 47 Bom LR 386 = 
(AIR 1945 Bom 474). The relevant ob- 
servations are: 


“A. suit for declaration that a decree 
for Rs. 5,366/- odd is void and ineffec- 
tive is governed not by Section 7(iv) (c), 
but by Art. 17(v) of the Court-fees Act, 
1870, as amended by Bombay Finance 


_ Act, 1932. The plaint in such a suit must 


bear a court-fee stamp of Rs. 15/-”. 

At page 387 (of Bom LR) = (at p. 474 
of AIR) the relevant observations made 
are: 


“Mr. Shah for the petitioners, how- 
ever, points out that the suit is really 
one for setting aside two decrees, and 
such a suit is now. governed by Art. 17. 
Cl. (v) of the Court-fees Act as amend- 
ed by the Bombay Finance Act (Bom. 
Act II of 1932). That clause prescribes 
for a plaint or memorandum of appeal 
to set aside a decree or award a court- 
fee of Rs. 10, where the amount or value 
of the property involved does not exceed 
five hundred rupees, and a court-fee of 
Rs. 15/- where such amount or value ex- 
ceeds five hundred rupees. Such a suit 
having been specifically provided for by 
this clause, it is urged that the present 
suit cannot be brought under Section 7 
(iv) (c) of the Court-fees Act. On the 
other hand, . Chundrigar contends 
that the suit as framed is not to have 
the decrees set aside, but to have them 
declared as void and ineffective, with 
an injunction as a consequential relief. 
It is not the mere wording or the form 
of the prayer clause which determines 
the nature of the suit and the court-fees 
to be paid by the plaintiff. In substance 
what the plaintiff wants Is to have the 
decrees set aside, whether it is worded 
as a suit for a declaration or as a suit 
for setting aside the decrees. It is fur- 
ther contended by Mr. Chundrigar that 
looking to the contents of the plaint it 
cannot be said that the plaintiff wants 
the entire decrees to be set aside. He 
says that the parties had agreed before 
the decrees were passed that he should 
pay Rs. 2425/- in full satisfaction of the 
defendants’ claim, so that he really 
wanted to have the decrees modified by 
reducing the decretal amount to Rupees 
2,425/-; and although he has actually 
prayed that the decrees should be dec- 
lared as unenforceable, void and ineffec- 
tive, what he actually meant was that 
the decrees were binding to the extent 
of Rs. 2,425/- only, and that they could 
not be executed against him for any 
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amount in excess thereof. It appears, 
however, from paragraph 6 of the plaint 
that the plaintiff claimed that even the 
amount of Rs. 2,424/- had been fully 
Satisfied before the decrees were passed, 
so that the entire decrees were unenfor-~ 
ceable when they were passed and, there- 
fore, he really intends to have the 
decrees wholly set aside. Moreover, 
whatever may be the recitals in the body 
of the plaint, in the prayer clause the 
plaintiff has clearly asked for a declara- 
tion that the decrees are void and inef- 
fective wholly, and not merely to the 
extent of the amount in excess of Rupees 
2,425/-. The plaint is to be valued ac- 
cording to the relief claimed, and not 
according to the recitals in the body of 
- the plaint. It is thus ‘obvious that the 
suit is one for setting aside the decrees 
passed against the plaintiff. The appro- 
priate provision in the Court-fees Act 
for such a suit is Art. 17(v) of the second 
schedule as amended’ by the Bombay 
Finance Act (II of 1932). The plaintiff 
must, therefore, state’ whether the value 
of the subject-matter is Rs. 500/- or 
more in order to see whether the fixed 
fees payable under that Art. are Rs. 10/~ 
or Rs. 15/-. The subject-matter is ob- 
viously the amounts: due under the two 
decrees, namely, Rs. 5,366-4-6. As the 
plaintiff wants to have himself relieved 
of the liability to pay those. amounts 
under the decrees, he must value the 
plaint accordingly and pay court-fee of 
Rs. 15/- for the relief of having the 
decrees set aside, and a separate court- 
fee on Rs. 5/- at which he has valued his 
claim for the injunction.” z 


Bearing in mind the -principle enunciat- 
ed in the decision of the Division Bench, 
we find that in substance, the instanf 
suit is a suit for a declaration that these 


mortgage transactions are not binding on- 


the plaintiff as those transactions are 
illegal, they being tainted with illega- 
lity and immorality. On that ground, 
the plaintiff has claimed in the relief 
clause that they are not binding on him. 
It is the relief clause which has got to 
be considered for deciding the question 
regarding the court-fee that would be 
payable. Some of the recitals found in 
para 3 of the plaint, which I have re- 
ferred to earlier, cannot be pressed into 
service as has been sought to be. done 
by Mr. Vidyarthi The learned trial 
Judge has, therefore, in my opinion, 
committed an error in holding that in 
view of this relief claimed in para 13(a) 
of the plaint, the plaintiff has to pay the 
court-fee on the basis of one-fifth share 
in regard to these mortgage properties, 
taking into consideration the total mort- 
gage amount. ‘ 


35. Mr. 
rightly, In my opinion, that the plain- 
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tiff has to pay the court-fee of Rs. 20/~ 
in the first instance for the relief regard- 
ing accounts and has also to pay the 
court-fee of Rs. 30/- for the relief in 
question claimed in para 3. 


36. i The net result is that the 
plaintiff is liable to pay the total court- 
fees amounting ‘to Rs. 30+1,100+20+30 
=Rs. 1,180/-. The _ plaintiff paid 
Rs. 1,100/-. The deficit court-fees that 
are to be paid by the plaintiff come to 
Rs. 80/-. The plaintiff is directed to pay 
those deficit court-fees in the trial Court 
within four weeks from to-day. 


37. It may be noted that Mr. 
Vakil appearing for opponent No. 12, did 
not make any submission in. regard to 
the merits of this revision petition. Mr. 
Vakil only had raised a preliminary ob 
jection about the competence of this revi- 
sion petition. It will be proper and just 
to order that these opponents Nos. 10 
to 15 should pay the costs of.the peti- 
tioner in this revision petition. 

38. The revision petition is allow- 
ed. The order passed by the trial Court, 
dated 26th August, 1965 regarding the 
determination of court-fees and the pay- 
ment of costs is set aside and the peti- 
tioner is directed to pay the additional 
court-fee of Rs. 80/- within four weeks 
from to-day on the plaint. . Opponents 
Nos. 10 to 15 are ordered to pay the costs 


- of the petitioner in this revision petition 


and bear their own. Other opponents 


are ordered to bear their own costs in | 
this revision petition, Rule. is made | 
absolute, 


Rule absolute. 
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Bhagwanji Bawanji Patel, Appellant 


vy. State of Gujarat and another, Respon- 
dents. 


Letters Patent Appeal No. 38 of 
1968, D/-24-2-1970 against judgment of 
N. K. Vakil, J. in Spl. Civil Appln. No. 
578 of 1967. D/-4-9-1968. 

(A) Bombay Land Revenue Code (5 
of 1879), S. 211 — Order under revi- 
sional power cannot be reviewed by 
Government. ; 

There is no provision in the Code 
empowering the State Government to 
review its own order already passed in 
exercise of its power under Section 211. 
It may, if permissible by Jaw, have re- 
course to a remedy by filing a suit in a 
Civil Court. (Para 9) 

(B) Bombay Land Revenue Code (5 
of 1879), Section 211 — Revisional power 
of State Government — . Scope. 
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It Is not always necessary that the 
State Government in exercise of its 
power under Section 211 must either 
modify, annul or reverse the order of 
Commissioner. Not passing any order 
contemplated in Section 211 would mean 
affirming the order of Commissioner and 
that way not considering it to be a ft 
case for interference in revision. - 
_ . (Para 10) 

(C) Bombay Land Revenue Code (5 
of 1879), Section 211 — Revisional powers 
of State Government — Exercise of — 
Essentials. — 

l The revisional powers can be ex- 
ercised suo motu by calling for record 
and examine the same and then passing 
such orders as deemed fit. It can also 
exercise powers on being moved by any 
one drawing its attention to any illegality 
or impropriety committed by the appel- 
late authority in respect of any, such pro~ 
perty. All that is essential is that it 
has come to its notice and ‘not by whom. 
and if on being so informed or of its 
- own, it considers necessary to exercise 
such revisional powers, it can do so. 
(Para 11) 

(D) Bombay Land Revenue Code (5 
of 1879), Section 211 — Revisional powers 
of State Government — Exercise of — 
Period of limitation. 

The power must be exercised within 
a reasonable time. The State Govern- 
ment cannot keep the sword hanging on 
any such person in respect of his pro- 
perty by choosing to act and revise the 
order at its sweet will. The period of 
about seven years was held not at all 
to be reasonable on facts of the case. 

(Para 14) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1297 (V 56)= 

1970-1 SCR 335, State of Gujarat 

v. Patel. Ra ghav Natha 
(1963) AIR 1963 SC 666 (V 50)= 

1963 (1) Cri LJ 623, Tulsi Ram 

v. State of U. P. 43 
(1955) AIR 1955 Bom 1 (V 42) = 

56 Bom LR 1084 (FB), State of 

Bombay v. Chhaganlal Ganga- 


ram Lavar 14 
(1943) AIR 1943 Nag 333 (V 30)= 

1948 Nag LJ. 505, Percy Wood 

yv. Mrs. Samuel TÉ ` 


K. B. Padia, for Appellant; K. M. 
Chhaya, Asstt. - Govt. Pleader, for Res- 
pondents. 

SHELAT, J.:— This Letters Patent 
Appeal is directed against an order pas- 
sed on 4-9-1968 in Special Civil Appln. 
No. 578 of 1967, whereby it came to be 
dismissed with costs. The facts leading 
to that application may be broadly 
stated, 

re A plot of land bearing No. 178 
which consists of plots bearing S. Nos. 
14/5, 15/3, 16/1, 16/2, 16/3 and 19/1- is 
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situated near Rai-~chowk in the town of 
Upleta in. the District of- Rajkot. The 
entire land admeasures about 17 bighas. 
3 gunthas which is equivalent to about 
38,800 square yards. This land along 
with land No. 169 were reserved by the 
then State of Condal for being included 
in the town planning scheme for Upleta. 
Since that did not materialise, the State 
of Condal allotted the plot of land 
No. 178 for the purpose of cultivation to 
Rada, the father of the 
petitioner, appellant along with two 
others B Duda and Savii Duda on 
payment of revenue assessment under a 
document of grant dated 26th July 1939. 
As the case of the petitioner went, Bhana 
Duda and Savji Duda had relinquished 
their right in the said land and the peti- 
tioner claims the entire land himself. He 
had, however, joined them as respondents 
Nos. 3 and 4 in . the case. With the 
merger of the State of Condal in 1948, 
the State of Saurashtra came into being 
and by a resolution dated 1st March 1950, 
it granted occupancy rights to various 
holders of land including reserved or 
Khalsa land and that way the petitioner 
claimed to have become the occupant of 
the land in question. In 1956 the 
Saurashtra State merged with the then 
State of Bombay. On 30th July 1959, on 
a report received from the Mamlatdar 
Upleta, the Collector of the District 
Rajkot passed an order directing the 
petitioner-appellant to hand over pos- 
session of the land by - nears that he 
had no occupancy right in the land. 
Feeling dissatisfied .with that order 
No. . LND~-2-2578 dated 30th July 1959, 


the petitioner-appellant preferred an ap- 


peal to the Commissioner of Rajkot Divi- 
sion at Rajkot. By an order dated 10th 
October 1959 passed in LND. Appeal 4 of 
1959-60 by. the Commissioner, the order 
of the Collector came to be set aside. 
The Commissioner held that the peti- 
tioner-appellant had acquired the oc- 
cupancy rights over the said land under 
the ex-Saurashtra Government Resolu- 


~ tion No. RD-IT-4(A)- (1/6151 dated lst 


March 1950 and that way he was not 
liable to be evicted from the land. 


3 Then one Mr. Jayarambhai 
Anandbhai Patel of the village Lolki sub- 
mitted an application dated 21st October 
1959 to the then Revenue Minister of 


. the State of Bombay stating that the 


aforesaid order passed by the Commis- 
sioner, Rajkot Division, Rajkot in res- 
pect of the said land was not in accor- 
dance with law. That application is not 
on record. However, after the State of 
Gujarat came to be formed with effect 
from 1-5-60, that matter came down to 
this State of Gujarat. Mr. Jayarambhai 
was then informed by the Agriculture 
and Lands Department of the Govern- 
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ment of Gujarat under its letter Ex. “E” 
No. LMN-5359-3064-G dated 23rd August 
1960 that the Government does not see 
and find any reason to interfere with 
the order dated 10-10-1959 passed in 
LND/Appeal 4 of 1959-60 by the Com- 
missioner, Rajklot Division, Rajkot in this 
connection. It was signed by the Sec- 
retary, Land and Agricultural Depart- 
ment, Gujarat Government. This letter, 
according to the petitioner-appéllant, con- 
tains.a decision of the Government in 
exercise of its powers under Section 211 
of the Land Revenue Code, and once that 
is done, it cannot be revived by the 
Government as is sought to be done in 
this case. Then on 27th August 1965 the 
Government of Gujarat published a noti- 
fication under Section 4 of the Land 
Acquisition Act whereby out of this plot 
of jand 1334 square yards of land are 
required for public purpose such as. for 
constructing a Court Buil . The Gov- 
ernment has thereafter also published 
notification under Section 6 of the Act. 
The Land Acquisition Officer then issued 
a notice under Section 9 of the Act to 
the petitioner-appellant and in pursuance 
thereof he had submitted his claim of 
compensation for that land in response 
thereto on 25th October 1965. Since then 
the matter has been pending. While that 
matter was pending, the petitioner and 
respondents Nos. 3 and 4 received a 
notice Ex. “I” dated 14-4-1987 inter alia 
stating that “the orders -passed by the 
Commissioner, Rajkot Division, Rajkot 
in LND Appeal 4 of 1959-60 on 10-10- 
1959 were not valid and that the letter 
dated 23-8-1960 a copy. whereof was 
given to the petitioner by the Govern- 
ment, whereby the Commissioner’s order 
was confirmed was also not valid”. In 
that notice it is further stated that the 
Government proposes to exercise its 
powers vested in it under Section 211 of 
the Land Revenue Code for setting aside 
the order dated 10-10-1959 as also the 
letter dated 23-8-1960 and that he should, 
therefore, appear to show cause why it 
should not be so done. 


4. ` Before the date fixed for his 


appearance before the Special Secretary, 
Revenue Department, in response to the 
said notice, the appellant filed Special 
Civil Appeal No. 578 of 1967 in the High 
Court of Gujarat at Ahmedabad. In this 
petition he sought for a writ of prohibi- 
tion against the State Government-res- 
pondent No. 1 forbidding it to ‘continue 
the revision proceeding bearing No. 

Rev. 55 of 1967 scheduled for hearing 
before its Special Secretary in the Re- 
venue Department and also for a writ 
of mandamus to be issued to the Land 
Acquisition Officer, respondent No. 2 to 
make an award in respect of the land in 
the Plot No. 178 at Upleta and to pass 


te A a aaa 
henna 


Bhagwanji v. State (Shelat J.) 


A. L R. 


such other orders as deemed proper in 
the circumstances of the case. Accord- 
ing to the petitioner, the Government 
had no longer any power or jurisdiction 
to re-revise or review its own order once 
that is done, and that too after such a 
lapse of time. and secondly, it was estop- 
ped from so doing since his claim over 
the land was’ duly recognised and acted 


-upon by acquiring the same under the 


provisions: of the Land Acquisition Act. 
This application was resisted by the res- 
pondent No. 1 the State Government 
inter alia contending that the order 
passed by the Commissioner was invalid, 
it being based on wrongly applying the 
Resolution of the Saurashtra State, and 
that it has every power to revise it and 
set aside and/or modify the same under 
Section .211 of the Land Revenue Code. 
The Government was in no way estop- 
ped from exercising the powers vested 
in it under Section 211 of the Land 
Revenue Code. 


5. After considering the effect of 
the material on record and the argu- 
ments advanced, the learned Judge found 
that the letter dated 23-8-1960 cannot be 
treated as a decision in the exercise of 
powers of revision under Section 211 of 
the Land Revenue Code, and that the 
Government has, therefore, jurisdiction 
to exercise those powers and that it was 
not estopped from revision the decision 
of the Commissioner in the matter. In 
the result, he dismissed the petition with 
costs. Feeling dissatisfied with that order 
passed on 4th September, 1968, the peti- 
tioner has filed this Letters Patent Ap- 
oe before the Division Bench of this 

ourt. 


6. Now it is common ground that 
in pursuance of a report from the 
Mamlatdar Upleta, the Collector of 
Rajkot passed an order No. LND-2-2578 
whereby the petitioner-appellant was 
directed to vacate the plot in question. 
An appeal against that order was pre- 
ferred by the petitioner before the Com- 
missioner of Rajkot Division. Rajkot. In 
that appeal Government of Bombay was 
a party-respondent. It was heard by the 
Commissioner who by an order dated 
10-10-1959 ordered that the petitioner 
had the occupancy rights in respect of 
the land in question and that he was 
not liable to be evicted from the said 
land. He, therefore, set aside the order 
of the Collector. As to the correctness 
or otherwise of the order passed by the 
Commissioner, we have nothing to do in 
the matter. The fact essential to point 
out at this stage is that the Govern- 
ment was a party to this appeal and was, 
therefore, obviously bound by this deci- 
sion, unless it came.to be revised in the 
exercise of its powers under Section 211 
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of the Land Revenue Code, hereinafter 
to be referred to as “the Code”. 


T We have already referred to an 
application made by one Shri Jayaram- 
bhai Patel of Kolki That application 
was made on Ist October 1969 to the 
then Revenue Minister of the State of 
Bombay, and as stated in the affidavit 
of the Special Secretary to the Govern- 
ment of Gujarat, Revenue Department, 
it showed that the aforesaid order pas- 
sed by the Commissioner, Rajkot Divi- 
sion, Rajkot in respect of the land in 
question was not in accordance with law. 
In other words, his allegation was that 
the order passed by the Commissioner 
on 10-10-1959 required to be set aside 
and the order of the Collector be restor- 
ed as it were. With the State of Gujarat 
coming into existence on 1-5-1960, the 
matter came to be considered by the 
Agricultural and Lands Department. By 
a letter dated 23rd August 1960 produc- 
ed at Ex. “E”. he was informed as 
under:— 

“Serial No. L. N. D. 5359-3064 G. 

Department of Land and Agriculture 

Secretariat, Ahmedabad. 15. 
Dated 23rd August 1960. 
Shri Jayarambhai Anandbhai Patel, 

Kolki 
Taluka Dhoraji District Rajkot. 
aoe No. 178 of Town Upleta. 

Ir, 

In continuation of Government letter 
No. 0/173079-B-1 dated 16-10-1959 it 
is hereby stated that Government does 
not see and find any reason to interfere 
with the Order of dt. 10-10-1959 passed 
in LND Appeal No. 4 of 1959-60 by the 
Commissioner Rajkot Division in this 


connection. 
Yours faithfully, 
Sd/- l 
Secretary, 
Land & Agricultural Department. 


Gujarat Government.” 


8. It further appears from the 
same afñdavit that the true copy of that 
letter was given to the petitioner by the 
Government. In other words, the peti- 
tioner also had come to know of its deci- 
sion. The case of the Government as 
- disclosed in that affidavit is that after the 
notifications were issued under Ss. 4 
and 6 of the Land Acquisition Act in 
respect of certain portions of this land, 
the matter came up for consideration 
with the Revenue Department of the 
Government, and on considering the 
effect of the terms of the grant of the 
said land to the petitioner and two 
others, it thought that the order passed 
by the Commissioner was invalid. It 
also thought that “that contents of the 
letter Ex. “E” dated 23-8-1960 whereby 
the order of the Commissioner stood con- 
firmed were also invalid”, and that it 
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was necessary to exercise its powers of 
revision under Section 211 of the Land 
Revenue Code. It was that way that on 
14~4-67 it issued notice Ex. “I” against 
the petitioner to show cause why those 
orders should not be set aside in ex- 
ercise of its powers of revision under 
Section 211 of the Land Revenue Code. 


9, The contention of Mr. Padia, 
the learned Advocate for the appellant 
is that the Government can exercise its 
powers under Section 211 only once, and 
once any such powers are exercised by 
the State Government either suo motu 
or at the instance of some one else under 
any provision of law which entitles it to 
revise the same, its powers stand ex- 
hausted. In other words, according to 
him, it cannot revise the order passed 
by it, or, rather, it cannot review its own 
order once passed in absence of any 
specific provision whereby such powers 
are given to it in law. Now, it is common 
ground and over which no dispute is 
raised by Mr. Chhaya, the learned 
Assistant Government Pleader for the 
State, that there is no provision in the 
Land Revenue Code, whereby the State 
Government can review its own order 
already passed in exercise of its powers 
under Section 211 of the Land Revenue 
Code, and, therefore, if the contents of 
the letter dated 23-8-1960 can be taken 
as a decision so communicated in the 
matter, the remedy of the State Govern- 
ment under Section 211 would not 
survive. Jt may, if permissible in law, 
have recourse to a remedy by filing a 
suit in a civil court. But it cannot 
review its own order. No such powers 
are shown to have. been in the State 
Government under the provisions of the 
Land Revenue Code. 


10. The first question then is 
whether, as found by Vakil, J., this letter 
eannot be treated as a decision in the 
exercise of its powers under Section 211 
of the Code, and that it was merely an 
intimation to a third party saying that 
it does not see any reason to interfere 
with the order passed by the Commis- 
sioner. That cannot, therefore, come in 
the way of the Government in exercising 
its powers under Section 211 of the 
Code. The other argument advanced by 
Mr. Chhaya is that unless the order is 
modified, annulled or reversed as con- 
templated under Section 211 of the Code, 
it cannot be said to have exercised its 
powers even if it meant to affirm the 


order of the Commissioner. Taking the 
latter argument of Mr. Chhaya first, it 
is difficult to say so, for the simple 


reason that the exercise of powers arises 
when the Government wants to go into 
the same for the purpose of passing any 
such orders, and not only when it can 
be said to exercise, if it reverses any 
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such decision or modifies the same. How- 
ever, we would set out Section 211 of 
the Code. It runs thus:— 


“911. The State Government and any 
revenue officer, not inferior in rank to 
an Assistant or Deputy’ Collector or a 
Superintendent of Survey, in their res- 
pective departments, may call for and 
examine the record of any inquiry or 


the proceedings of any subordinate re-~- 


venue officer, for the purpose of satisfy- 
ing itself or. himself, as the case may be, 
as to the legality or propriety of any 
decision or order passed, and as to the 
regularity of the proceedings of . such 
officer. 


The following officers may in the 
same manner call for and examine the 
proceedings of any officer subordinate to 
them in any matter in which neither a 
formal nor a summary inquiry has been 
held, namely, a Mamlatdar, a Mahalkari 
as Assistant Superintendent of Survey 
and an Assistant Settlement Officer. - 


Tf in any case, it shall appear to the 
State Government, or to such Officer 
aforesaid, that any decision or order or 
proceedings so called for should be modi- 
fied, annulled or reversed, it or he may 
pass such order thereon as it or he 
deems fit: 


Provided that an Assistant or Deputy 
Collector shall not himself pass such 
order in any matter in which a formal 
inquiry has been held, but shall submit 
the record with his opinion to the Col- 


lector, who shall -pass such order there- - 


on as he may deem fit.” 

On a plain perusal of this provision, the 
first part thereof entitles the State Gov- 
ernment to exercise its 
powers by calling for and examining the 
record. While examining the Same, if 
it is satisfied that any illegality or im- 
propriety is committed by the subordi- 
nate Officer, as provided in third part, 
it can pass any order modifying, annul- 
ling or reversing the order. It can also 
pass such order thereon, as it deems fit. 
Not passing any order contemplated 
therein, would .obviously mean affirming 
the order and that way not considering 
it to be a fit case for interference in revi- 
sion under Section 211 of the Code. In 
fact, the affidavit of the Special Secre- 
tary, Revenue Department, clearly desc- 
ribes the letter “as containing a decision 
of the Government whereby the commis- 
sioner’s order of 10-10-1959 is confirm- 
ed.” There is, therefore, no substance in 
such a contention that, as it has not set 
aside the order, it cannot be said to have 
exercised powers under Section 211 of 
the Land Revenue Code. 


11. Now it is true. that Mr. 
Jayarambhai was not a party to the ap- 
peal and is not shown how he was parti- 
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cularly interested in this matter. But 
that makes no difference as the revi- 
sional powers can be exercised suo motu 
by calling for record and examine the 
same and then passing such orders as 
deemed fit. It can also exercise powers 
on being moved by anyone drawing its 
attention to any illegality or impropriety 


committed by. the appellate authority in 


respect of any such property. AL that 
is essential is that it has come ito. its 
notice — and not by whom, and if on 
being so informed or of its own, it con- 
siders necessary to exercise such revi- 
sional powers, it can do so. Mr. Padia 
invited a reference to a decision in the. 
Percy Wood v. Mrs. Samuel, 
AIR 1943 Nag 333. While. considering 
the powers of revision, though no roe 
under Section 115 of the Civil P. C., 

High Court held that the High Court 
can act suo motu if any irregularity is 
brought to its notice and if important 
and general principle is involved. At 
the same time it also said that any per~ 
son can bring to its notice any such ir- 
regularity so as to enable the High Court 
to act inthe matter. In the case before 
us, as we pointed out above, in the first 
place, the Government was a party-res~ 
pondent in the appeal filed by this peti- 
tioner -before the Commissioner of 
Rajkot Division, Rajkot, and if, there- 
fore. the State Government was dis- 
satisfied with that decision, as provided 
under Section 211 of the Code, it could 
have revised that order. It did not do 
so. It was said, it can do that at any 
time as no period of limitation is pro~ 


vided. We shall deal with that aspect 


of the matter a little later. It is enough 
to say that it was not. beyond its know- 
ledge that it could not easily revise the 
same by exercise of its powers under 
Section 211 of the Code. 


12. On the other hand, not only 
it did not choose to exercise its powers 
then, but it did not set aside that order 
by -exercising its powers under S. 211 
even when the matter was pointedly 
brought to its notice by Mr. Patel of 
Kolki. That application was obviously 
in respect of the land in question and 
for asking the Government to set aside 
the order of the Commissioner passed in: 
that connection in favour of the peti- 
tioner, it being not in accordance with 
law. That application was dated Ist 
October 1959 and it was on 23rd August 
1960 that he came to be informed by 
letter Ex. “E” that the Government does. 
not see and find any reason to interfere 
with the order dated 10-10-1959 passed 
in LND. Appeal 4 of 1959-60 by the 
Commissioner of Rajkot Division in this 
connection. At the top it refers to the 
plot No. 178 of the town of Upleta and 
the letter has been under the signature 
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of the Secretary, Land and Agricultural 
Department, Gujarat Government. The 
effect of this letter is that the Govern- 
ment does not -see and find any reason 
to interfere with any such order passed 
by the Commissioner, and as stated in 


the affidavit of the Special Secretary,-it .- 


affirmed the order of the Commissioner. 


In fact in the affidavit of the Special. 


Secretary, Revenue Department, it has 
been stated that “the said letter dated 
23rd August 1960 contained the decision 
of the Government: and that in the view 
of the 
other words, on a plain -perusal of: this 
letter Ex, “E” read with the affidavit 
filed by Shri Pradyumansinhji,. the 
Special Secretary to the Government of 
Gujarat, Revenue Department, it be- 
comes abundantly clear that though 


it was an intimation addressed to Shri. 


Jayarambhai Patel, it was an intimation 
of the decision of the Government in 
connection with the land in question and 
that again in respect of an order passed 
on 10-10-1959 by the Commissioner, 


Rajkot Division, Rajkot, in favour of this - 


very petitioner. It is thus the decision 
of the Government taken in that respect, 
at the instance of Mr. Patel, and as it 
was done at his instance that he was 
intimated about it. In fact, it is no- 
where challenged in the affidavit filed 
on behalf of the Government by the 
Special Secretary, Revenue Department, 
that no decision was arrived at. On the 
other hand, as we have pointed out here- 
above, it is said to contain a decision 


whereby the order of the Commissioner 


is affirmed and thus not interfered with. 
That has been lost sight of and absence 
of reference to exercise powers of revi- 
sion under Section 211 of the Land Re- 


venue Code cannot alter the position as. 


we are not shown any other power vest- 
ed in the Government under any provi- 
sion of law to revise and interfere with 
the decision passed by the Commissioner 
of Rajkot Division in LND Appeal 4 of 


1959-60 except under Section 211 of the - 


If on exercise of powers, it want- 
the petitioner would 
‘Not so called 


Code. 
ed to interfere, 
have been called upon. 


again cannot affect the decision, as it can: 


look into the same, and since the deci- 
sion was not such as required to be re- 
vised. or set aside, it decided by saving 
that it sees and finds no reason to inter- 
fere with any such decision or order of 
the authority such as the Commissioner 
in the present’ case. It cannot have so 
said without seeing the papers and con- 
sidering the same, -more particularly 
when the decision was against the Gov- 
ernment itself. The order passed by the 
Government must have been with it and 
it was not required to be called for as 
it was admitted by the Government in 
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Government is not valid’. -In 
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‘the afidavit referred to above., that it 


was a decision contained in the letter, 
and that it had affirmed the Commis- 
sioner’s order. With due respect to the 
learned Judge, we are satisfied that the 
letter contained a decision which was 
arrived-at only under Section 211 of the 
Land Revenue Code, and since.it found 
no reason to. interfere with the order of 
the Commissioner in appeal to which the 
State was itself a party, it affirmed the 
same. .It had thus exercised its -powers 
under Section 211 and in absence of any 
other provision giving any power to re- 
view that decision, - it had exceeded its 
powers in issuing pone under Sec. 211 
of the Code: 


13. Incidentally we may refer to 
a decision cited: by Mr. Padia in the case 
of Tulsi Ram v. State of Uttar Pradesh, 
AIR 1963 SC 666, where the effect of 
the letter from the Under Secretary to 
the State Government in its Home 
Department addressed to the District 
Magistrate informing that the Governor 
has been pleased to grant sanction for 
prosecution of certain ‘persons named 
therein came to be considered and it was 
held that 


“it being an official EE TE N 
a presumption would arise that the sanc- 
tion referred to therein had in fact been 
accorded and that the official act of 
granting sanction was regularly perform- 
ed. Such a document would meet the 
S aaa of Section: 196-A, Criminal 


In other words, once the matter was 
brought to the notice of the State Gov- 
ernment that a particular order in res- 
pect of a particular land passed by the 
Commissioner of Rajkot Division in 
favour of the petitioner and others, was 
not in accordance with law and that way 
liable to be set aside, it can be taken to 
have performed all necessary acts for 
satisfying itself as to the legality or pro- 
priety or any such- decision or order 
passed and as to the regularity of the 
proceedings before such officer unless 
shown otherwise and sought to be attack- 
ed on any such ground. Nothing is 
suggested or shown by the State Gov- 
ernment in that regard, and on the other 
hand, it has clearly said that the Com- 
missioner’s decision in the appeal filed 
by the petitioner, was affirmed by a 
decision referred to in the letter of 23-8- 
1960 addressed to Mr. Jayarambhai Patel, 
Such a decision arrived at by the State 
Government can be only in the exercise 
of its revislonal powers under Sec. 211 
of the Land Revenue Code. The mere 
fact that it is in the nature of a Com-. 
munication to a third party, which 
brought to its notice such Ulegality com- 
mitted by the Commissioner, would not 
alter the decision or order passed by it, 
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The State Government can, therefore, be 
said to have exhausted its powers vested 
in it under Section 211 of the Code and 
in the absence of any provision which 
entitles the State Government to re- 
revise or review the same, the exercise 
of such powers of revision by issuing 
notice against the petitioner would be 
beyond its authority and powers and that 
way invalid in law. With due respect, 
we are unable to agree with the view 
taken by our learned brother Vakil, J. 
in the circumstances of this case. 


14. In the alternative, it was con- 
tended by Mr. Padia that even if for a 
moment, it was open to the State Gov- 
ernment to revise its own order con- 
tained either in the letter of 23-8-1960 or 
the decision dated 10-10-1959 of the Com- 
missioner of Raikot Division in respect 
of the same land, such powers in revi- 
sion have to be exercised within a rea- 
sonable time. It would be nearly more 
than seven years after the order was 
passed by the Commissioner that the 
State Government has chosen to issue 
notice in exercise of those powers under 
Section 211 of the Code and that such 
a long period is certainly unreasonable 
in the circumstances of the case. In 
support thereof, he invited a reference 
to the decision in the case of State of 
Gujarat v. Patel Raghav Natha, AIR 1969 
SC 1297. The Supreme Court while con- 
sidering the effect of the exercise of revi- 
sional jurisdiction of the State Govern- 
ment under Section 211 read with Sec- 
tion 65 of the Land Revenue Code, held 
that the powers of revision under Sec- 
tion 211 of the Code must be exercised 
within a reasonable time. The relevant 
observation runs thus:— 


“It is true that there is no period of 
limitation prescribed under. Section 211, 
but it seems to us plain that this power 
- must be exercised in reasonable time and 
the length of the reasonable time must 
be determined by the facts of the case 
and the nature of the order which is 
being revised.” ` 


In that case, however, three months time 
was considered to be quite reasonable 
time within which the revisional powers 
should have been exercised. Now it is 
true that Section 211 does not lay down 
any restriction on the power of the State 
Government in exercising its powers of 
revision under Section 211 of the Code 
as so far no change was made by the 
Legislature therein in spite of the ob- 
servations of the Full Bench of the 
Bombay High Court in the case of the 
State of Bombay v. Chhaganlal Ganga- 
ram Lavar, reported in 56 Bom LR 1084 
at p. 1095 = (AIR 1955 Bom 1 at p. 4) 
(FB). Those observations are as under: 
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EP AEE AATE IRE it is rather extraordi- 
nary that there is no period of limita- 
tion prescribed for the exercise of the 
revisional powers of Government under 
Section 211. Therefore, the result may 
well be that after several years Govern- 
ment may interfere with a title or with 
titles and disturb’ the security of a ten- 
ure created a long time back. It is a 
matter for consideration ‘whether the 
Legislature should not at least impose a 
time limit upon the exercise of revisional 
powers under Section 211, because if an 
improper or illegal order is made by a 
subordinate revenue officer, surely Gov- 
ernment would have notice of it within 
a reasonable time. It is also a matter 
for consideration for the Government 
whether apart from any legislative pro- 
vision they should not impose upon 
themselves some limitation of time in 
the exercise of their powers under Sec- 
tion 211.” 


Much though no such restriction has been 
placed by the State Government in the 
exercise of such powers, in view of the 
decision of the Supreme Court in the 
case referred to above, we have to con- 
sider as to what can be considered rea- 
sonable time within which such a power 
under Section 211 should be exercised 
by the State Government. Mr. Padia’s 
suggestion was that the reasonable period 
in the circumstances of this case should 
not be taken as more than three months 
or ninety days as contemplated under 
Section 205 of the Land Revenue Code. 
Section 205 speaks of the period within 
which an appeal must be brought. As 
provided therein, no appeal shall be 
brought after the expiration of sixty 
days if the decision or order complained 
of have been passed by an officer in- 
ferior in r to a Collector or a 
Superintendent of Survey in their res- 
pective department; or after the expira- 
tion of ninety days in any other case. 
That, however, cannot apply when the 
powers of revision are required to be ex- 
ercised by the State Government. It is 
also true that in the case of AIR 1969 
SC 1267 (supra) when the Supreme Court 
thought that the reasonable time in 
which revisional powers should have been 
exercised would be three months had 
its basis on a consideration of the fact 
that under Section 65 of the Code if the 
Collector does not inform the applicant 
of his decision on the application within 
a period of three months the permission 
applied for shall be deemed to have been 
granted. That was enough indication 
and a period of three months was, there- 
fore, considered ample for the Collector 
to make up his mind and beyond that 
the legislature thinks that the matter is 
so urgent that permission shall be 
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deemed to have been granted. Then the 
Supreme Court observed as under:—~ 


“Reading Ss. 211 and 65 together 
it ‘seems to us that the Commissioner 
must exercise his revisional powers 
within a few months of the order of the 
Collector. This is reasonable time be- 
cause after the grant of the permission 
for building purposes the occupant is 
likely to Spend money on starting build- 
ing operations at least within a few 
months from the date of the permission. 
in this case the Commissioner set aside 
the order of the Collector on October 12, 
1961, i.e., more than a year after the 
order, and it seems to us that this order 
was passed too late.” 


So far as the facts and circumstances 
of this case are concerned, as already 
observed hereabove, the State was a 
party-respondent in the appeal filed by 
this petitioner in respect of the land be- 
fore the Commissioner of Rajkot Divi- 
sion, Rajkot. Naturally therefore, any 
order passed against the respondent- 
State in that appeal can be taken to be 
within its knowledge, and the State 
Government which had revisional powers 
under Section 211 of the Code, could 
have easily looked into the matter and 
passed suitable orders after hearing the 
petitioner-appellant in the matter. Not 
only the State Government remained 
quite, but. when in October 1960 Mr. 
Jayarambhai Patel brought to its notice 
the illegality committed by the Com- 
missioner in passing such an order in 
that appeal, it can be taken to have look- 
ed into it and affirmed the order of the 
Commissioner as saying that it did not 
see and find any reason to interfere with 
the decision. That happened so far 
back as on 23-8-60. Going further, a noti- 
fication under S. 4 of the Land Acquisi- 
tion Act was issued on 27-8-1965 for 
acquiring the same for public purpose 
and a subsequent notification under Sec- 
tion 6 was also issued by the Govern- 
ment. It was only after that or by about 
the time when the acquisition proceed- 
ings were pending before the Land 
Acquisition Officer the State Government 
chose to reconsider the decision given 
by the Commissioner and that was 
sought to be done in the exercise of its 
powers under Sec. 211 of the Land Re- 
venue Code. Thus, it was on 14-4-1967 
that a notice Ex. “I” was issued against 
the petitioner and others for showing 
cause why the earlier orders in respect 
of the land should not be set aside. In 
other words, the facts of this case and 
the circumstances connected therewith 
make it abundantly clear that if the 
State Government or its Officers really 
intended to exercise its powers under 
Section 211 of the Land Revenue Code 
as it now proposes to do viz. to annul the 
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said order, it being invalid, it should have 
done so long ago, and at any rate and 
in any event within three months from 
1-10-1959 the date when the application 
was made by Mr. Jayarambhai Patel, 
bringing to the notice of the State Gov- 
ernment about the illegality committed 
by the Commissioner in that appeal. 
That much period would be quite reason- 
able under the circumstances of the 
matter. The State Government cannot 
keep the sword hanging on any such per- 
son in respect of his property by choos- 
ing to act and revise the order at its 
sweet will, which may be after seven 
years as it sought to be done in this 
case. Now if on the other hand any such 
order was passed against this petitioner- 
appellant by the Commissioner, he would 
have been obliged to move the State 
Government for reversal thereof, if per- 
missible under Section 211 of the Code, 
within three months or so as at any rate 
he would have to file a suit within one 
year under Art. 14 of the First Schedule 
of the Indian Limitation Act, 1908 and 
cannot wait till the State Government 
decides anything in that matter. That 
Art. 14 is incorporated in Art. 100 of 
the Indian Limitation Act as amended 
by -Act 36 of 1963. That Art. 100 refers 
to a suit for altering or setting aside any 
act or order of the Officer of the Gov- 
ernment in his official capacity and such 
a suit has to be brought within one year 
from the date of the act or order of the 
officer as the case may be. In other 
words, the Legislature has thought it 
proper to provide for one year as a 
period within which any part affected by 
such act or order passed by the officer 
of the Government could file a suit and 
there is no reason why the State Gov- 
ernment also should not do so, if it were 
so affected by any such order such as 
the order of the Commissioner in the 
present case by revising the same under 
Section 211 of the Land Revenue Code. 
The maximum ‘period, it may be able 
to claim, cannot be more than a year 
from the date of the Commissioner’s 
order, and to say that it can do so after 
any length of time as is sought to be 
done in this case viz. after about seven 
years or so, cannot be called at all rea- 
sonable. It had thus no right to revise 
the Commissioner’s order after a period 
of seven years or so. 


15. In the view we have taken, 
the other point raised about the Govern- 
ment being estopped from Challenging 
any such order is not gone into. 


16. In the result, therefore, the 
the appeal is allowed and the order 
passed by the Court in Special Civil Ap- 
plication No. 578 of 1967 is set aside. It 
is hereby declared that the notice Ex. 
“I dated 14-4-1967 issued by the Special 
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Secretary, Revenue Department, Gov- 
ernment of Gujarat, Ahmedabad, is in- 
valid and unenforceable in law inasmuch 
as the State Government has exceeded 
its powers and jurisdiction in -exercising 
its powers under Section 211 of the Land 
Revenue - Code. - 


17. A writ of prohibition shall be 
issued to the State Government-respon~ 
dent No. 1 forbidding it to continue the 
revision proceeding bearing. No. LND 
Rev. 55 of 1967 scheduled for hearing 
before its Special Secretary in the Re- 
venue Department. The land acquisi- 
tion proceedings are said to be pending 
and they will take their own course in 
accordance with law. 


18. The respondent No. 1 shall 
pay the costs of this appeal as also in 
the petition to the appellant and bear 
it’s own. There shall be no order as to 
costs in respect of other respondents. 


_ Appeal allowed. 
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.N. G. SHELAT, J. — 

Driver Muman -Hasanali Mohmadali, 
Petitioner v. State of Gujarat and an- 
other, Opponents. 

Criminal Revn. Appin. No. 413 of 
1968, D/- 26-3-1970, against judgment and 
order of S. J.. Mehsana, in Criminal Ap- 
peal No. 97 of 1968. 


Penal Code (1860), S. 71 — Offence 
under Ss. 279 and 304-A — Former is -a 
distinct offence though a minor one in 
relation to latter — Accused can be con- 
victed for each of the two offences, but 
separate sentence cannot be passed for 
offence uidor S. 279 in view of S. 71 — 
AIR 1965 All 196, Dissented from; AIR 
1956 Madh Bha 141 (FB), Rel. on. 
(Paras 4 to 6) 
Cases Referred: Chronological Paras 
(1966) Criminal Appeal No. 946 of 
- 1964, D/- 28-2-1966 (Guj) 3 
(1965) ATR 1965 All 196 (V 52)= 
1965 (1) Cri LJ 524, Shiva Ram 
v. State 8 
(1956) AIR 1956 Madh Bha 141 
_ (V 43) = 1956 Cri LJ 624 (FB), i 
State v. Gulam Meer -4 
(1899) 1 Bom LR 142 = ILR 23 
Bom 708 (FB), Queen Empress 
y. Malu 5 

Mangaldas M. Shah, tot Applicant; 
A. H. Thaker, Asst. Govt. Pleader, for 
the State Opponent No. 1. 

ORDER:— In Criminal Case’ No. 529 
of 1967 in the Court of the Judicial 
Magistrate, First Class, Harij, the appli- 
cant-accused came to be ‘convicted for of- 


fences under Sections 304-A and 279 of 
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the Indian Penal Code. While he was 
sentenced to suffer rigorous imprison-~ 
a for three months and to pay a fine 
of Rs. 500/-, or, in default, to suffer 
furer rigorous imprisonment for one 
month for an offence under Sec. 304-A, 
he was sentenced to suffer rigorous im- 


-prisonment for 15 days and to pay a fine 


of Rs. 100/-, or, in default;: to suffer 
rigorous ‘Imprisonment for seven days 
for an offence under Section’ 279 of the 
Indian Penal Code. He was, besides, 
convicted for an offence under Sec. 116 
read with Section 112 of the Motor Vehi- 
cles Act and: no separate sentence was 
passed for the same. Against that order 
passed: on 24th July 1968 by Mr. J. S. 


. Dasondi, Judicial Magistrate, First Class, 


Harij, the accused filed Criminal Appeal 
No, 97 of 1968 in the Court of the Ses- 
sions Judge, Mehsana, who, confirming 
the same, dismissed the appeal. Feeling 
dissatisfied with that order passed on 
14-11-1968 by Mr. K. M. Satwani, Ses- 
sios Judge, Mehsana, the accused has 
come in revision’ before this Court. 


2. The Courts below have con- 
sidered: the effect of the evidence adduc- 
ed in the case and the conclusions reach- 
ed by them are perfectly proper. The 
learned Sessions Judge has dealt with 
every point raised before him and after 
carefully. appreciating the evidence and 
the circumstances disclosed therein, has 
rightly upheld the order of. conviction 
passed against the accused in the case. 


3. The only ‘point made: out by 
Mr. Shah, the learned advocate for the 
applicant-accused, however, is that a 
separate order of conviction and sen- 
tence passed against the accused for an 
offence under Section 279 is neither legal 
nor.proper and that it is liable to be set 
aside. He invited a reference to a deci- 
sion in the case of Shiva Ram v. State, 
AIR 1965 All 196 where it was held that 
the offences defined by Sections 279 and 
280 and 336 and 337 and 338 could be 
viewed as minor offences included within 
Section 304-A,. I. P. C., and the Court 
would not be justified in convicting the 
accused for an offence under Section 279 
of the Indian Penal Code when- he has 
been convicted for the offence under 
Section 304-A of the Indian Penal Code 
which includes the lesser offence. Then 
in the alternative, he urged that a sepa- 


-rate sentence for an offence under Sec- 


tion 279 cannot be passed in view of 
Section 71 of the Indian Penal Code, and 
for that he sought support from the un- 
reported decision of mine in Criminal 
Appeal No. 946 of 1964, D/- 28-2-1966 
(Gui) where on a similar point raised it 
was held that since the offence under 
Section 279 is covered. in the larger 
offence for which he is held liable 
Le. under Section 304-~A of the Indian 
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offence under Section 279 is passed. 


4, Now the offence under Sec- 
tion 279 is obviously a distinct offence 
much though it may be a minor offence 
in relation to the offences under Ss. 337, 
338 or 304-A of the Indian Penal Code. 
The mere fact that it happens to be a 
minor offence, it does not cease to be one 
having independent character, and it is 
for this reason that while he may well 
be convicted for the same, the Court has 
to take into account Section 71 of: the 
Indian Penal Code while passing sen- 
tence for the same. Section 71 of the 
Indian Penal Code is obviously intended 
for such purposes so that if he is also 
found guilty for a greater offence, he 
cannot be given separate sentence for a 
minor one covered therein. All that is 
required is that the offence for which 
he is sentenced is committed in the same 
transaction. This view of mine finds 
support from the decision in the case of 
State v. Gulam Meer, AIR 1956 Madh 
Bha 141 (FB), where the Full Bench of 
that High Court held as under:— 


“An offence under Section 279 is dig- 
tinct from an offence under Section 337 
or Section 338 and, therefore, a person 
convicted of an offence under Sec. 337 
or Sec. 338 can also be convicted for an 
‘offence under Section 279. If, however, 
the two offences are committed in the 
same transaction, Section 71 will govern 
the assessment of punishment.” 


With respect, I agree with the view that. 
it is a distinct offence as against the one - 


‘lof the Allahabad High Court relied upon 
by Mr. Shah for the applicant. 


5. That takes me to the alterna- 
tive contention urged by him. On that 
point, there can hardly arise any con- 
troversy in view of Section 71 of the 
oron Penal Code. 

us; —w 


“Where anything which is an offence | 


is made up .of parts, any of which parts 
is itself an offence, the offender shall not 
be punished with the punishment of 
more than one of such 
less it = so expressly provided. rae 


In the eee case, the driving of the 


vehicle by the accused was found to be’ 


both rash and negligent so as to endanger 
human life or was likely to cause hurt or 
injury to any person. That constituted 
an independent offence punishable - under 
Section 279 of the Indian Penal Code. 
Since the death of that person came to 
be caused in the same transaction while 
he -was driving the vehicle, he committed 
another offence punishable under Sec- 
tion 304-A of the Indian Penal Code and, 
therefore, he cannot be punished with 
more than one of such offences in ab- 


sence of any specific provision in law. 


Dahyabhai Limjibhai v. 
Penal Code, no separate sentence for the 


Section 71 runs : 


aan un- 
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Since he is punished for the aggravated 
form of an offence under Section 304-A 
of the Indian Penal Code, a sentence for 
an offence- under Section 279 of the 


Indian Penal .Code cannot, therefore, be 
passed. Such a question was considered 


by the Full Bench of the Bombay High 
Court in the case of Queen-Empress v. 
Malu, (1899) 1 Bom LR 142, where it was 
held that a person who has committed 
house-breaking in order to commit theft 
and theft can be charged with and con- 
victed of each of these offences, and then 
it has said that a Court, awarding punish- 
ment under the provisions of Section 71, 
Indian Penal Code, should pass one sen- 
tence for either of the above offences 
and not a separate. one for each offence. 

6. It is, therefore, clear that the 
accused has been rightly convicted for 
each of the two offences under S. 304-A 
and Section 279 of the Indian Penal 
Code, but the punishment given for the 
minor offence such as’ under Section. 279 
cannot be passed in view of the provi- 
contained in Section 71 of the 
Indian Penal Code. That being so, while 
we hold that the conviction of the ac- 
cused for the offence under Section 279 
is proper, the order of sentence passed 
by the trial Court and confirmed by the 
Sessions Court in appeal in that respect 
only shall be set aside. Instead, the 
order shall be that no sentence for the 
offence under Section. 279 of the Indian 
Penal Code is passed. 

7. The revision application is dis- 
missed. Rule is discharged with this 
modification that the order of sentence 
for an offence under Section 279 of the 
Indian Penal Code is set aside and no 
sentence is passed in respect of that of- 
fence. The fine, if paid in respect of 
that offence, is ordered to be refunded 
to the accused. 

Application dismissed. 
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J. B. MEHTA, J. 
Dahyabhai Limjibhai and others, Appli- 
ERE 


cants v., Jagjivan and another, 
Opponents, l 

Special Civil Appln: No. -96 of 1966, 
D/- 20-1-1970. 


ieee Tenan Laws — Bombay Tenancy 
alra Lands Act (67 of 1948), 

Pe 31, 31-A (c), 32-T and 88-C — Ter- 
mination of tenancy under Section 31: — For 
that alone restriction under Section 31-A (c) 
has to be fulfilled since the termination under 
Section 32-T can be made only by a certi- 
fied landlord who in -view of Section 88-C 
(1) will be only a small landholder, 3) 

i ara 
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(B) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 Of 1948), 
Sections 3 and 32-T — Application of Trans- 
fer of Property Act to tenancies under the 
Act — Section 113 (as to waiver of 
notice to quit) of that Act will apply. 
AIR 1968 SC 461 & AIR 1968 SC 471 & 
AIR 1971 SC 102 & AIR 1963 Bom 179, 
Followed; AIR 1961 SC 1067 & AIR 1962 
SC 758, "Distinguis ished; ATR 1969 SC 1187 
& AIR 1965 SC 4I Al4, Referred. (Paras 4, 5) 


(C) Transfer of Property Act (1882), 
Section 113 — Waiver — Its existence is 
purely a question of fact — Question cannot 
be decided ‘in writ petition especially when 
there are no sities on record, (Para 7) 
Cases Referred: Chronolo gical Paras 
(1971) AIR 1971 SC 102 (V Pg) = 

1970-1 SCC 46, Tayabali Jafarbhai 

Tankiwala v. M /s. an and Co. 5 
(1969) a 1969 SC 1187 (V 56) = 

(1970) 1 SCR 16, Ranjit Chandra 

Chowdhury v. Mohitosh Mukherjee 6 
(1968) AIR 1968 SC 461 (V 55) = 

anes l Noan Sa V, V. Kulkarni 


M. R. 

(1968) ATR 1968 | SC 471 V 55) =. 
(1968) 2 SCR 20, Calcutta Credit 
Corporation Ltd. v. Happy Homes 
(Private) Ltd. 

(1965) ah 1965 SC 414 (V 52) = 
(1964) 4 SCR 892, Anand Nivas 
Private Ltd. v. Anandji Kalyanji’s 
Pedhi 6 

(1963) AIR 1968 Bom 179 (V 50) = 
ILR (1968) Bom 629, Bapurao v. 


Waman 
(1962) AIR 1962 SC 753 (V 49) = 
1962 Supp (1) SCR 739, Raja Ram 
Mahadev v, Aba Maruti Mali 
(1961) aA 1961 SC 1067 (V 48) = 
(1961) 8 SCR 818, PS oo 
Murarka v. Kartika C 6, 7 


M. A. Trivedi for = V. ae for 
Applicants; B. J. Shelat, for Opponent No. 1. 
ORDER :— The petitioners _— tenants 
challenge in this petition the order of the 
Revenue Tribunal, dated Au j 10, 1985, 
by which the Revenue Tribunal has set 
aside the order of the Prant Officer and has 
restored the order a the Mamlatdar for 
possession of half of the lands in question, 
in an application ae Section 32-T of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, hereinafter referred to as the 
Act, by respondent No. 1, certified landlord. 
Mr. Trivedi challenges the pean ae of the 
Tribunal on the fo ae 
wa That the order o ae Tri- 
Ty atently erroneous in so far as it 
pl e mandatory condition in Sec. 32T 

o (c) of the Act was fulfilled. 
(2) That the Revenue Tribunal ee 
erred in holding that the landlord bona 
ue required the Jands in question for per- 

sonal cultivation, 

BE ) That in any event, the Revenue Tri- 
b patently erred in holding thet the 


5, 6 


4, 8 
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relevant date 
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doctrine of waiver recognised under yes 
tion 118 of the Tanede of of Prope aly ac 
could not be invoked on the groun 

it was inconsistent with the oa iri 
ing the determination of lease under the 
Tenancy Act. 


2. As regards the first contention of - 


- Mr. Trivedi, it must be kept in mind that 


the Prant Officer had ignored the admission 
made by the tenant himself that the suit 
lands stood in the name of respondent No. 1 
certified landlord on January 1, 1952, in the 
revenue records as Kabjedar and had con- 
tinued to stand in the said records till the 
December 13, 1960. The 
Prant Officer had gone on a mere conjec- 
ture that illiterate tenant might have made 
this admission without understanding its 
true import. Even the landlords evidence 
was to the same effect. The Tribunal had 
seen even the certified copy of the revenue 
record of the Baroda State produced before 
it. Therefore, the Prant Officer’s finding 
being clearly a conjectural finding was per- 
verse and it was rightly set aie by the 
Revenue Tribunal by holding that the rele- 
vant condition under Section 82-T of the 
Act was fulfilled. 


3.. As regards the second contention 
of Mr. Trivedi, he mixes up the require- 
ments of Sections 81 and 32-T of the Act. 
The provisions of termination under Sec. 81 
of the Act can apply only when the condi- 
tions of Section 31-A are fufilled. Sec- 
tion 31-A (c) provides a further restriction 
that the income by the cultivation of the 
landlord of which he is entitled to take pos- 
session is the principal source of income for 

maintenance. o such  resttiction is 
enacted by the Legislature in Section 32-T 
for the obvious reason that a different test 
is envisaged by the Legislature in this con- 
text. The right to terminate the tenancy 
under Section 32-T (1) of the Act and to 
make an application for possession is confer- 
red only on a certifled d fend dlord, who holds 
a certificate under Section 88-C (4) of the 
Act. The relevant condition for being a cer- 
tified landlord under Section 88-C (1) is that 
the landlord of such exempted land does not 
hold such Jand more one economic 
holding and the total annual income of such 
landlord including the rent of such land does 
not exceed Rs. 1,500/-. It is only such small 
holders of land who would get such a certi- 
ficate of exemption under Section 88-C of the 
Act, . That is why the Legislature did not en- 
visage the same test as is required when the 
notice of termination under Section 81 of 
the Act for bona fide requirement of the 
land for personal cultivation is given, in 
which case alone the restriction under Sec- 
tion 31-A (c) has to be fulfilled. Therefore, 
the Revenue Tribunal was right in holding 
that the landlord’s claim was a bona fide 
one-in respect of this land for personal cul- 
tivation in the circumstances of the case. 
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[Therefore, on this ground no patent error 
is disclosed. 

4, As regards the third contention 
of Mr. Trivedi the same’ must be upheld. 
The Revenue Tribunal has relied upon Raja 
Ram Mahadey v. Aba Maruti Mali, AIR 
1962 SC 758, where it was held by ‘their 
Lordships that the provisions of Section 114 
of the Transfer of Property Act were incon- 
sistent with the provisions of the Tenancy 
Act and could not therefore under Sec- 
tion 3 of the Tenancy Act govern 
the tenancies to which it applied. That 
ratio could never apply for concluding the 
present question whether the doctrine of 
waiver would apply as embodied in Sec- 
tion 118 of the Transfer of Property Act. 


5. Section 8 of the Tenancy Act in 
terms provides as under:— 


“The POV of Chapter V of the 
Transfer of Property Act, 1882, shall, in so 

as they are not inconsistent with the 
provisions of this Act, apply to the tenancies 
an leases of land to which this Act ap- 
ples. 

Therefore, we must consider the particular 
rovision of es V of the Transfer of 
operty Act, 1882, in question for finding 

out whether, it is inconsistent with the pro- 

visions of the Tenancy Act, for if it is not 
inconsistent, such a provision would clearly 
apply by reason of Section 8 of the Tenancy 

Act to all the tenancies and leases of land to 

which the Tenancy Act can apply. An iden- 

tical question is completely concluded by 

the decision of the Supreme Court in V. V. 

Kulkarni v. M. R. Nagane, AIR 1968 SC 

461. Their Lordships in terms referred 

in that decision to the earlier decision in 

Raja Ram Mahadev’s case, AIR 1962 SC 

753 and distinguished the same. At p. 463, 

their Lordships held that the Legislature 

could never have intended that the princi- 
ple of waiver would not apply to the cases 
of determination of tenancy under the Trans- 

fer: of Pro Act, especially, as such a 

result would be cena to principles 

governing the relations between a landlord 
and tenant. Their Lordships further pointed 
out that the Legislature, on the contrary, 
had been careful to provide expressly by 
Section 27 resent Section 30) of 
the Tenancy Act that except as other- 
wise provided, no other provision contained 
in the Act shall be construed to limit or ab- 
ridge the rights or privileges of any tenant 
under any usage or law for the time being 
in force or arising out of any contract, grant, 
decree or order of a Court or otherwise 
howsoever. Their Lordships, therefore, in 
‘terms stated; “The Act, therefore, does not 
rule out the payment by the tenant and 
acceptance by the landlord of arrears of 
rent before a suit for eviction is instituted 
resulting in waiver by the landlord of the 
termination of tenancy by him.” Mr. Shelat 
vehemently argued that this ratio was ap- 
plicable only when the waiver was founded 
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on acceptance of rent before a suit for evic- 
tion was institited. It would be wrong to 
read this ratio of a general character as limit- 
ed to the particular facts. Their Lordships 
have in terms held that there is nothing in the 
Tenancy Act which rules out an application 
of the principle of waiver especially when. a 
rovision like the old Section 27 or new 
ection 80 by way of saving provision is 
enacted, and when this is a general principle 
penne the relations between the land- 
ord and tenant. In Calcutta Credit Corpo- 
ration Ltd. v. Happy Homes (Private) Ltd., 
AIR 1968 SC 471 at pp. 478 and 474, their 
Lordships pointed out that the law under the 
Transfer of Property Act on the question of 
waiver is not different from the law in Eng- 
land, Section 118 of the T. P. Act deal 
contemplates waiver of the notice by any 
act on the part of the person giving it, if 
such an act shows an intention to treat 
the lease as subsisting and the other party 
ives his consent express or implied hae: 
or. In the latest decision in Tayabali Jafar- 
bhai Tankiwala v. M/s. and Co., 
td 1 SCC 46, at p. 49 = (AIR 1971 SC 
02 at p. 104), their Lordships in terms re- 
lied upon Tlustration (b) to Section 118 of 
the Transfer of Property Act, which is in 
the following terms:— 


“(b) A, the lessor, gives B, the lessee, 
notice to quit the property leased. The 
notice expires, and B remains in possession. 
A gives to B as lessees a second notice to 
quit. The first notice is waived.” 


Their ener as pointed out that if only the 
language of the illustration were to be con- 
sidered, as soon as the second notice was 
given the first notice would stand waived. 
Their Lordships further considered that it 
was wholly unnecessary for that case to de- 
cide whether for bringing about a waiver 
under Section 118 of the Transfer of Pro- 
perty Act a new tenancy by an express or 
imp ied agreement must come into existence 
that need be observed, according to their 
Lordships, was that Section 118 in terms did 
not appear to indicate any such requirement 
end all that had to be seen was whether any 
act had been proved on the part of the lard- 
lord which showed an intention to treat the 
lease as subsisting provided there was an ex- 
press or implied consent of the person to 
whom the notice was given. On the facts 
of that case, their Lordships found that 
there could be no doubt that the servin 
of the second notice and what was stat 
therein together with the claim as laid dewn 
and amplified in the plaint showed that the 
landlord waived the notice by showing 
an intention to treat the tenancy as subsist- 
ing and that that was with the express or 
implied consent of the tenant to whom ths 
first notice had been given because he had 
even made payment of the rent which had 
been demanded though it was after the er- 
piration of the period of one month given in 
the notice. Therefore in a case arising under 
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the Rent Act this principle of waiver was 
-invoked by their Lordships. It is, therefore, 
not open to Mr. Shelat to contend that the 
principle of waiver could not apply in cases 
arising under the Rent Act or the Tenancy 


Act. 
6. Mr. Shelat also relied upon the 


; ae ae 
Mohitosh Mukherjee, AIR 1969 SC 1187. 
At p. 1189, their Lordships referred to two 
earlier decisions in Ganga Dutt Murarka v. 
Kartik Chandra Das, AIR 1961 SC 1067, 


and in Anand Nivas Private Ltd. v. Anandji ` 


Kalyanji’s Pedhi, AIR 1965 SC 414, where 
it was held.in connection with the statutory 
tenancy that the landlord accepting rent does 
not assent to a new contractu tenancy 
but continues the old tenancy. In the Happy 
Home’s case, AIR 1968 SC 471, the same 
subject was discussed in detail. -In terms 
their Lordships referred to Section 113 of 
the Transfer of Property Act. Therefore, 
this decision could not help Mr. Shelat, as it 
only makes the distinction between the new 
tenancy being created and the old being 
continued. cases arising under Sec- 
tion 113 of the T. P. Act, when the notice 
is waived the old tenancy would revive and 
continue. Therefore, t decision o 
would not show that ‘Section 113 of the 
T. P. Act would not be applicable in cases 
where the tenancies are govern by the 
Rent Act or the Tenancy Acts. ml. 


7. Finally, Mr. Shelat relied upon 
the decision in AIR 1961 SC 1067. At p. 
1069, their Lordships had considered: the 
principle of holding over under Section 116 
of the Transfer of Property Act, which pro- 
` vided that if a lessee or under lessee of pro- 


; pay remains in possession thereof after the 
6 


termination of the lease granted to the 
lessee, and the lessor or his. legal representa- 
tive accepts rent from the lessee or under- 
lessee, or otherwise assents to his continuin 
in possession the lease is, in the absence 
an agreement to the ony renewed from 
year to year, or from month to month, ac- 
cording to the purpose for which the pro- 
perty is leased, as specified in Section -106. 
Their Lordships’ in terms made the follow- 
ing observations: 


“Jt is, however, well settled that where 
a contractual 
trol legislation applies has expired by efflux 
of time or by determination by notice to 
quit and the tenant continues in possession 
of the premises, acceptance of rent from 
the tenant by the landlord efter the expira- 
tion of determination of the contractual 
tenancy will not afford ground for holding 
that the landlord has assented to a new con- 
tractual tenancy.” ; 


At p. 1070, their Lordships pointed out that 
where immunity is granted under the rent 
control legislation to the tenant against evic- 
tion mere acceptance of amounts from him 
which were equivalent to rent after the con- 


tenancy to which the rent con- 
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tractual tenancy had expired or which were 
fixed as standard rent did not amount to ac- 
ceptance of rent from a lessee within the | 
meaning of Section 116 of the Transfer of 
Property Act, and the failure to take action 
which was consequent upon a statuto 
prohibition imposed upon the Courts aad 
not the result of any voluntary conduct on 
the part of the landlord would not also 
amount to assenting to the lessee continu- 
ing in possession. Thereafter, . their Lord- 
ships observed as under:—~ 


“Of course, there is no prohibition 
against a landlord entering into a fresh con- 
tract of tenancy with a tenant whose right 
of occupation ig determined: and who remaing 
in occupation by virtue of the statutory im- 
munity. Apart from an express contract, 
conduct of the parties may undoubtedly 
justify an inference that after determination 
of the contractual tenancy, the landlord had 


' entered ‘into a fresh contract with the tenant, 


but whether the contract justifies such an jn- 
ference must always depend upon the facts 
of each case.” 


This decision is in the context of Section 116 
of the Transfer of Property Act for finding 
out whether a new tenancy had come into 
existence. Their Lordships merely observed 
that merely from acceptance of some 
amounts which were equivalent to the rent 
and merely from the inaction of the land- 
lord, no such new tenancy be implied 
under Section 116 of the T. P. Act. Even 
while making this observation, their Lord- 
ships pointed out that, the conduct of the 
arties may justify an inference that after 

e determination of the contractual tenancy 
the landlord had entered into a fresh con- 
tract with the tenant, but whether. the con- 
duct justifies such an inference must alwa 
depend upon the facts of each case. In the 
present case, the question is not of a new 
tenancy under Section 116 of the Transfer 
of Property Act but is whether the old 
tenancy continues reason of the waiver 
of the notice to quit, so that the contrac- 
tual tenancy wold be revived under Illus- 
tration -(a) to Section 113 of the Transfer 
of ee Act. This illustration is as 
under:— 


“(a) A, the lessor, gives B, the lessee, 
notice ‘to quit the property leased. The 
notice expires. B tenders, and A accepts, 
rent which has become due in respect of the 

roperty since the expiration of the notice. 

e notice is waived. l 

In view of the language of this illustration, 
it is obvious that if the landlord files a suit 
for recovéry of rent for the subsequent pe- 
riod after the termination of the contrac 
tenancy ‘and thereafter the tenant even pays 
rent in execution of such decree the terms 
of this illustration would be clearly fulfilled 
so as to bring the case under the ee or 
of the waiver contemplated under Sec, 118 
of the Transfer of Property Act, as with the 
consent of the tenant to whom such notice 
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subsisting. Mr. Trivedi in this connection 
rightly relied upon a decision of. the Maha- 
rashtra High Court Division Bench consisting 


writ petition such a plea of waiver was allowed ` 


and it was held that the landlord by his act 


not only waived the original notice of eject- 


ment but also waived the benefit of the order’ 


for possession which was made in his favour 
by reason of execution of the rent. decree 
for the subsequent period. Mr. Shelat, how- 
ever, vey argued that in the present 
case, when this contention was raised before 
the Prant Officer, he did not record any evi- 
dence. Even the Revenue Tribunal has not 
gone into the facts, as it came-to the con- 


clusion that the principle of. waiver could — 
wholly inconsistent for - 


not apply, as it was 
the determination of the tenancy under the 
Tenancy Act. Therefore, at no stage any 


of the lower authorities ‘has g ne into the. 
e 


relevant facts for recording finding as 
to the waiver. This is entirely a question T 
fact, and this Court should not in this wri 
petition conclude that question ai 
when there are no materials on the reco 
Mr. Shelat argued that if the record of 
these suits was produced, it might be point- 
ed out that the rent which was claimed was 
claimed without pere and that accept- 
ance was even without prejudice to the 
rights or that the claim was really for com- 
pensation for use and’ occupation. 


event, unless ese facts are gone into 


by the fact finding authorities, it would not ' 
to conclude this ` 


be proper for this Court 
question, especially when there was no clear 
issue to this effect raised before the Mamlat- 
dar. There is great force in this- contention 
of Mr. Shelat ied ages when there is 
nothing on the record which would enable 
me to conclude this question. Therefore, 
the matter must be reman to the 
Revenue Tribunal, which shall determine 
whether on the facts of the case the notice 
to terminate the contractual tenancy in the 
proven case served to the certified land- 
rd was waived as contended by the peti- 
tioner tenant because of the suits for reco- 
very of subsequent rent and by execution of 
those decrees, As sufficient time has now 
elapsed, the Revenue Tribunal shall dispose 
of the matter as expeditiously as possible. 


8. This petition 
lowed by accepting onl = last contention 
of the petitioner, and the matter is remand- 
ed to the Revenue Tribunal for further dis- 
posal in the light of the aforesaid observa- 
tions in ee with law. Rule accord- 

ingly made absolute. There shall be no 
ers as to costs in the circumstances of 
the case. 


is accordingly al- 


Petition allowed 
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showing the intention to treat the lease as’ 
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AIR 1971 GUJARAT 77 (V 58 C 18) 
‘J. B. MEHTA, J. 
Mohmad Khan Jamiyatkhan, Applicant 
v. Dadamiyan Mohmadmiyan, Opponent. 
Special Civil Appin, .No. 843 af 1969, 


D/- 28-7-1969. 


(A) Civil P. C. (1908), Preamble — 
Precedents — ; Binding nature ‘of High Court’s 
gage 

very Court and Tribunal in the State 
is eo to follow the law laid down by tho 
highest Court in the State. It is only a con- 


current Court which can: ‘distinguish a deci- 


sion on the ground that it is obiter or per 
incuriam or that it is distinguishable on facts. 
A superior Court’s decision, however se 
never be distinguished on these grounds, 
otherwise the whole administration of ins 
through such hierarchy of subordinate Courts 
and tribunals would come to an end. 

(Para 2) 


(B) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
Sections 70 (b), 84 and 85-A — Jurisdiction 
of Mamlatdar -— Proceeding for getting pos- 
session of land from defendant — Defendant 
raising issue that he is tenant —- Issue can 
be decided only by Mamlatdar and not by: 
Prant Officer or Civil Court. SCA No. 278 
of 1956, D/- 104-1956 (Bom) & SCA 8207 
of 1958 D/- 10-2-1959 (Bom) held Over- 
ruled in view of AIR 1966 SC 166. (Civil 
C. (1908), Section 9.) 


Since the tenancy authoritles have ex- 
clusive jurisdiction to, decide under Sec- 


tion 70 (b) of Bombay Act 67 of 1948, whe- 


ther a person is a tenant or not, even a plea 
raised e defendant that he is a tenant 
in a suit rae possession of land from 

excludes the jurisdiction even of a compe- 
tent Civil Court, which is otherwise compe- 
tent to decide the suit, as it would have no 
jurisdiction to decide this issue. Therefore, 
even a competent Civil Court must . refer 
the issue under Section 70 of the Tenancy 


-Act to the Mamlatdar, and if the competent 


authority decides that a person was not a 
tenant but a trespasser, it would be open to 


‘the Civil Court thereafter when the plea of 


the tenancy was rejected by the Mamlatdar 
under Section 70 oD. to deal with the dis- 
pute on the footing that the defendant was 
not a tenant but a trespasser. Since the 
only authority to decide the plea is the 
Mamlatdar under Section 70 (b), even the 


-Prant Officer under Section 84 would have 


no jurisdiction to decide it, even incidentally — 
and the latter must refer it, to the Mamlat-- 
dar, AIR 1966 SC 166 & SCA No. 702 of 
1963, D/- TE (Guj) & (1965) 6 Guj 


LR 780 & 1958) 60 Bom LR 1119 & AIR 
1960 Bom we Followed; oo No. 278 
“of 1956, D/- 10-4-1956 (Bom) & SCA No. 


8207 of 1958, D/- 10-2-1959 (Bom) held 
CN/FN/B376/70/AKJ/P 


78 Gw. [Prs. 1-2] 

overruled in view of AIR 1966 SC 168, 
(Paras 8, 4) 

Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 166 (V 53) = 
(1966) 1 SCR 145, Bhimaji v. Dun- 


dappa . 
(1965) 6 Guj LR 730 = ILR (1965) 
Guj 1021, Abdul v. State 
(1963) Special Civil Applo. No. 702 
of 1963, D/- 15-10-1963 (Guj 2 
(1960) AIR 1960 Bom 56 (V 47) = 
61 Bom LR 957 (FB), Nivrutti 
Laxman v, Shivdayal 5 
(1959) Special Civil Applu. No. 3207 
of 1958, D/- 10-2-1959 pan 
Smt. Anjalibai v. Shankar Bala Patil 5 
(195$) 60 Bom LR 1119 = ILR (1959) 
Bom 155, Suleman Hasham v. 
Kashiram Bhau 
(1958) Special Civil Appla. No. 529 of 
1958, D/- 23-4-1958 (Bom), Shiv- 
narayan Motilal v. Fakira Bala Rohem 
(1956) Special Civil Appln. No. 278 
of 1956, D/- 10-4-1956 (Bom), 
Siddappa v. Mallappa 
(1954) AIR 1954 Bom 100 (V 41) = 
ILR (1958) Bom 969, Dhondi Tuka- 
ram v. Dadoo Piraji 3, 5 
A. M. Peorzada, for Applicant; B. R. 
Shah, for Opponent. 


ORDER :— The petitioner, who claims 
to be the tenant of three Survey Numbers 
463/2, 467 and 479 at village Sonasan, 
Taluka Prantij, challenges in this petition 
the order of Revenue Tribunal dated March 
17, 1969, by which the Tribunal has dis- 
missed the revision application confirming 
the order of the Prant cer dated Novem- 
ber 5, 1965, ordering summary eviction of 
the petitioner from all these lands under Sec- 
tion 84 of the Bombay Tenancy and se hae 
tural Lands Act, 1948, hereinafter referred 
to as “The Act”. These three lands were 
purchased by Respondent No. 1 in May, 
1946. It appears that the petitioner's bro- 
ther had surrendered these lands on March 
25, 1957, and this surrender was verified by 
the order of the Mamlatdar under Sec. 15 (2) 
of the Act on April 2, 1957, and was con- 
firmed by the Collector or May 12, 1958. 
Thereafter respondent No. 1 applied in 1958 
ia the Mamlatdar’s Court for injunction in 
respect of Survey No. 4683/2. The peti- 
tioner was found to be in possession of the 
Survey number and so the suit for injunc- 
tion under the Mamlatdars’ Court Act was 
dismissed and this order was confirmed by 
the Prant Officer, In 1958 even the peti- 
tioner had applied for entering his name in 
Survey No. 463/2 but his name was not 
entered and he was directed to apply under 
Section 70 (b) of the Act. Respondent No. 1, 
-however, applied before the Prant Officer 
under Section 84 on February 10, 1967 and 
March 20, 1967 for getting possession of 
these three lands from the petitioner on the 
ground that he was trespasser as the real 
tenant was his brother, who has surrendered 
his tenancy. The petitioner raised a conten- 
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tion before the Prant Officer that he was a 
tenant of all these three lands. 
The Prant Officer had negatived this 
contention and beld the petitioner to be a 
trespasser and had ordered his eviction. 
This order having been confirmed by the 
Revenue Tribunal, the petitioner has filed 
this petition against the order of the Reve- 
nue Tribunal, 


2, It appears that before the Reve- 
nue Tribunal a decision of my learned Bro- 
ther Divan, J., in Special Civil Appla. No. 
702 of 1963, D/- 15-10-1963 (Gui), which 
proceeded upon an earlier decision of the 
Division Bench in Shivnarayan Motilal v. 
Fakira Bala Rohem in Special Civil Appin. 
No. 529 of 1958 (Bom) by Chainani and 
Tarkunde, JJ., on 28-4-1958, had been cited. 
My learned Brother Divan, J., in terms held 
that in an application under Section 84 if a 
question was raised whether a person con- 
cerned was a tenant or not of the land in 

estion, it is only the Mamlatdar under 
ection 70 (b) who can decide the question 
whether a person is. or is not a tenant and 
the Prant Officer dealing with an application 
under Section 84 must direct the party con- 
cerned to apply to the Mamlatdar and obtain 
a decision from him, whether the person 
concerned was a tenant or not. My learned 
brother in terms held that the principle 
which emerged from the decision of the 
Division Bench was that the Prant Officer 
has no jurisdiction to decide under Sec- 
tion 84 of the Act whether the person con- 
cerned was a tenant of the land in dispute 
and since that contention was urged before 
him the Prant Officer should have stayed his 
hands so far as the proceeding under Sec- 
tion 84 was concerned and asked the party 
concerned to approach the Mamlatdar under 
Section 70 (b) for a proper decision on that 
particular point. In spite of this categorical 
pronouncement of this Court the Revenue 
Tribunal surprisedly summarily brushed off 
this decision by observing that when the 
plea is raised that a person is a tenant before 
the Authority under Section 84, it is not 
the law in this State that the Authority is 
bound to take his hands of and that the 


question whether that person was or was not 


a tenant must be left to be decided by the 
Mamlatdar, The Revenue Tribunal has fur- 
ther observed that such is not the law and 
such is not the dictum laid down by the 
Gujarat High Court, and that for that pur- 
pose it was not necessary to cite several 
judgments of the Tribunal and the Gujarat 
High Court in which this judgment of the 
Gujarat High Court had been discussed. 
The Tribumal further stated that the law is 
well established that in a case in which sum- 
mary eviction of a person is prayed for and 
if that person raises plea that he is a tenant, 
the Authority must be satisfied about the 
prima facie case as to the tenability of the 
plea and if the plea is untenable the Autho- 
rity can go into the question and direct 
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eviction The Revenue . Tribunal without 
indicating any other’ decision of this Court 
thus refused to follow the binding: decision 
of this Court, ignoring the basic principle of 
justice and rule of law that every Court and 
Tribunal in the State is bound to follow the 


law laid down by the highest Court in the. 


State, It is only a concurrent Court which 
can distinguish a decision on the ground that 
it is obiter or per incuriam or that it is dis- 
tinguishable on facts. A Superior Court's 
decision, however, can never be distinguish- 
ed on these grounds, as otherwise the whole 
administration of Jaw through such hierarchy 
of subordinate Courts and tribunals would 
come to an end. Therefore, the very fact 
the Revenue Tribunal refused to follow 
the binding decision of this Court would 
amount to denial of justice and would justify 
reversal of the decision of the Revenue Tri- 
unal, especially as even to-day after an 
elaborate research by Shri Shah no other 
decision of this Court is pointed out taking 
any other view than the one taken by my 
learned brother Divan, J. Even if any other 
decision was available to the Revenue Tri- 
bunal it should have elaborately pointed out 
such decision and it should not have in this 
cavalier fashion refused to follow a binding 
decision of this Court. 


3. Mr. Shah has, however, after an 
exhaustive research tried to point out some 
other earlier Bombay High Court decision 
and he has vehemently argued that on the 
basis of those decisions e Revenue Tri- 
bunaľs order could be supported by him 
In fact the whole controve 
resolved by the law declared by the 
Supreme Court, and my learned Brother 
Divan J.’s decision is in conformity with that 
settled legal position. In Bhimaji v. Dun- 
dappa, AIR 1966 SC 168, their Lordships 
laid down the combined effect of Ss. 29, 70, 
85 ce 85A of the Act in the following 
words;— 


“The Mamlatdar has exclusive jurisdic- 
tion to entertain an E ease by a land- 
lord for possession of agricultural lands 
against a tenant, and the Civil Court has 
no jurisdiction to entertain aud try a suit by 
a landlord a a tenant for possession of 
agricultural lands. The Mamlatdar has no 
jurisdiction to try a suit by a land owner for 
recovery of possession of agricultural lands 
from a trespasser or from a mortgagee on 
redemption of a mortgage, and the Civil 
Court has jurisdiction to entertain such a 
suit; but if the defendant to the suit pleads 
that he is a tenant or a protected tenant or 
a permanent tenant and an issue arises whe- 
ther he is such a tenant, the Court must 
refer the issue to the Mamlatdar for determi- 
nation, and must stay the suit pending such 
determination, and after the Mamlatdar has 
decided the issue, the Court may dispose of 
the suit in the light of the-decision of the 
Mamlatdar.” 
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now stands 
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Their Lordships thereafter pointed out the 
history of this legislation as a result of which 
Section 85-A was introduced by Bombay Act 
XT of 1956 from March 23, 1956. Their 
Lordships in terms pointed out that even 
prior to the introduction of Section 85-A, the 
Bombay High Court in Dhondi Tukaram v- 
Dadoo Piraji, AIR 1954 Bom 100, held that 
the effect of Sections 70 (b) and 85 read in 
the light of the other provisions of the Act 
was that if in a suit filed against the defen- 
dant on the footing that he is a trespasser 
he raises the plea that he is a tenant or a 
baa tenant the Civil Court has no juris- 
iction to deal with the plea, and the proper 
rocedure was to refer the issue to the Mam- 
atdar for his decision and not to dismiss 
the suit strai 
that time ha 


eq 
cided or dealt with the Mamlatdar under the 
Act. On that assumption, Section 85-A pro- 
vides for suitable machinery for reference of 
the issue to the Mamlatdar for his decision. 
Further proceeding at page 189. Their Lord- 
ships pointed out that this result was some- 
what startling, for normally the Civil Court 
has jurisdiction to try all the issues arising 
in a suit properly a aa it. But 
having regard to the fact that the Bombay 
Legislature approved of Dhondi Tukaram’s 
case, AIR 1954 Bom 100 by introducing Sec- 
tion 85-A, it must be held that the decision 
correctly interpreted the law as it stood 
before the enactment of Section 85-A, It 
follows that independently of Section 85-A 
and under the law as it stood before Sec- 
tion 85-A came into force, the Courts below 
were bound to refer to the Mamlatdar the 
decision of the issue whether the defendant 
is a tenant. Their Lordships thereafter refer- 
red to a decision of Mysore High Court 
where on the identical scheme a view was 
taken that the jurisdiction of the Authority 
being limited to cases arising by or under 
the Act by the words “for the purposes of 
the Act”, the jurisdiction of the Civil Court 
to decide all the points in dispute in an 
otherwise competent suit was not excluded 
by the mere plea of the defendant, Their 
Lordships in terms pointed out that it was 
not necessary to express any opinion one way 
or the other on the correctness or otherwise 
of the Mysore decision in view of some 
points of distinction between that scheme 
and legislative history of Mysore Act and 
those of the Bombay Act. Therefore, how- 
ever startling the legal position appears to. 
us at first sight, so far as the scheme of the 
Tenancy Act is concerned the settled legal 
position is that because'the tenancy autho- 
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rities have exclusive jurisdiction to decide 







a person is a tenant or not, even a plea 
raised by the defendant excludes the juris- 
diction even of a competent Civil Court, 

ich is otherwise competent to decide the 


cide this issue. 


Section 70 of the Tenancy Act to the Mam- 
_flatdar, and if the competent authority de- 

cides that.a person was not.a tenant but a 
trespasser, it would be open. to the Civil 
Court thereafter when the plea of the tenancy 
was rejected by the .Mamlatdar under Sec- 
tion 70 (b), to deal with the dispute on the 
footing that the defendant was not a tenant 


but a trespasser. Mr. Shah tried to distin-- 


ish this decision on the ground that this 
_ decision would apply to its own facts as -it 
only held that the jurisdiction of -the Civil 
Court is barred. It cannot be urged 
this Court that the decision of the Supreme 
Court is distinguishable on the facts. It 
is the law declared by the ‘highest Court in 
the land which binds this Court. The law 
declared is in categorical terms that not onl 
the jurisdiction of the Civil Court is exclud- 
ed but that the Act creates an exclusive 
jurisdiction only in the competent Mamlat- 
dar under Section 70 (b) to decide a ques- 
tion whether a person is a tenant or not. 
Once this ratio is given effect to, Mr. Shah's 
contention can never accepted, that this 
decision proceeded on its own facts and 
that only Civil Court’s furisdiction is barred 
by the decision, when it is held that the 


only authority in the State -to de 
cide the question whether a person 
is a tenant or not of agri- 


cultural - land is the Mamlatdar {under 
Section 70. (b), subject to an appeal and 
revision as per the hi y created under 
the Bombay Tenancy Act. In that view of 
the matter even the Prant Officer under 
Section 84 would have no jurisdiction to 
decide this issue which was raised before 
im that the petitioner was a tenant or not. 


4, Mr. Shah also argued that Sec- 
tion 84 is a provision of the very Act and, 
therefore, in ‘this remedy of summary evic- 
tion that Prant Officer can incidentally decide 
this question, Once we hold that the autho- 

ty under Section 70 (b) has exclusive juris- 
diction as per the settled legal position, 
there is no escape from the conclusion that 
no other authority under the Tenancy Act 
‘leven incidentally could go into this question 
and this issue wherever raised 
authority, must be referred to the Mamlat- 
dar under Section 70 (b) who alone had 
jurisdiction to decide this issue and who can 
give a finding on this question. In fact the 


Division Bench of this Court consisting of’ 


Shelat, C. J., (as he then was), and S 
in Abdul v. State, (1965) 6 Guj LR 
took the same view as regards 


tency of the Agricultural Lands 


J.» 
| 730, 
the compe- 
Tribunal to 
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this question under Section 70 (b), whether . 


it, as it would have no jurisdiction to de- 
is i Therefore, even a compe 


Ore © 


before any- 


A. LR. 


decide this question. © At page 789, it was 
pointed out that under Section. 82-G, the 
Agricultural Lands Tribunal has to go 
through various stages necessitating the - 
ing of different orders before passing an 
order as to the purchase price. After notices 

have been issued under Section 82 (1) if the - 
landlord challenges that a particular person 

claiming to be his tenant is not his tenant 
and, therefore, not entitled to be treated as 
a deemed purchaser, in that event, the Lands 
Tribunal would have to direct such a land- 
lord to obtain the necessary decision from 


‘the Mamlatdar under Section 70 and pass 


e necessary order when such a decision is 
obtained, Therefore, even this independent 
authority viz., Agricultural Lands Tribunal 
cannot go into this incidental question before 
it. determines purchase price without getting 
a decision of competent Mamlatdar under 
Section 70 (b) as-..to the question whether 
the person concerned is a tenant or not. - 


Mr. Shah, however, vehemently 
the decision of the Division 


Mallappa. 
etitioner was sum- 
e was found to 
entitled to use and occupa- 
tion of land under the provisions of the Act 
and because the provisions of the Act did 
not provide for eviction under Section 29.. 
It is true that the decision of the Division 
Bench in terms held that in such a case 
where the application cannot be made against 
the trespasser either by the tenant or the 
landlord under Section 29 Q) E there 
would be no occasion for the Mamlatdar to 
consider as to whether a person like the 
etitioner is a trespasser or not, and there- 
ore, the question as to whether the peti- 
tioner was a Hai Heats would not have fallen 
within the jurisdiction of the Mamlatdar 
under Section 70 (b) of the Act. The Divi- 
sion Bench in fact proceeded on the footing 
that it is only an application made under 
Section 29 that the status of the petitioner 
would fall to be examined by the Mamlatdar 
under Section 70 (b). This decision of the 
Division. Bench was followed again by the 
Division Bench in Special Civil Appln. No. 
8207 of 1958 (Bom) by Mudholkar, J., (as 
he then was), and Patel, J., on 10-2-1959, in 
Smt. Anjalibai v. Shankar Bala Patil. These 
two authorities are in direct conflict 
with the aforesaid decision of the Supreme 
Court. These two Division Bench rulings 
proceed on the footing that even an autho- 
rity under Section. 84 which was the only 
competent authority under the Act before 
whom such a proceeding for eviction on the 
ee that the person was a trespasser 
could be maintained could go into the ques- 
tion and decide this issue whether a person 
was a tenant or a trespasser and eviction 
could be ordered by the Prant Officer under 
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Section 84 if ultimately it was found that 
he was a trespasser. The Supreme Court 
has in terms held that exclusive jurisdiction 
to determine this issue is only of the Mam- 
latdar under Section 70 (b), whether a per- 
son is a tenant or not, and even a competent 
Civil Courts’ jurisdiction would be excluded 
to determine this issue once this plea was 
raised before it. Once the jurisdiction of 
the Mamlatdar under Section 70 (b) is held 
to be exclusive jurisdiction, no other autho- 
rity under the Act or even the. Civil Court 
or a Mamlatdar’s Court would have jurisdic- 
tion to decide this issue and - they would 
have to direct the-parties to obtain the deci- 
sion of the competent Mamlatdar on this 
question when such an issue arises in a pro- 
ceeding otherwise competent before them. 
In view of the decision of the Supreme Court 
the aforesaid two decisions of the Division 
Bench must be held clearly overruled and 
should no longer be treated as good law. It 
appears that the Division Bench could not 
accept this startling proposition that a bare 
ee about the tenancy excluded the juris- 

ction of a Court or an authority which is 
otherwise competent to entertain proceed- 
ings for eviction on the allegation of the peti- 


tioner. or the plaintiff to the effect that the ` 


opponent or the defendant was a trespasser. 
Their Lordships of the Supreme Court, 
however have in terms ‘held that historical 
reasons justify this view howsoever startling 
it is. In view of the exclusive jurisdiction 
of the Mamlatdar under Section 70 (b) .to 
decide this question it must be held that no 
Court or any other authority under the Act, 
except the Mamlatdar under Section 70 
would have jurisdiction to decide this ques“ 
tion whether a person is‘a tenant or not. 
That is why-in Suleman Hasham v. Kashi- 
ram Bhau, (1958) 60 Bom ` LR 1119; the 
Division Bench consisting of Chainani and 
Tarkunde JJ. distinguished the decision in 
' Shiddappa_ Bhimanna Ullagadi v. Mallappa 
Mennappa at page 1120 by pointing out 
that the judgment shows that the attention 
of the learned. Judges was not iavited to the 
words “under ‘the said provisions” contain- 
ed in Clause (c) of Section 84 of the Act, 
‘and on facts, also the case. was clearly dis- 
tinguishable. This Division . Bench, there- 
fore, in terms held that the Collector’ had 
no jurisdiction to decide a question- of -title 
as to whether a person is a protected tenant 


or not in a g under Section 84. 
Even the Full Bench decision in Nivrutti 
Laxman v. Shivdayal, by Chainani C. J. 


Mudholkar, J. and Patel; J., in 61 Bom LR . 


957 == (AIR 1960 Bom 56) (FB), has in terms 
held at page 959 (of Bom LR) = (at p. 57) 
of AIR) that the Mamlatdar can decide a 
question under Section 70 (b) whether a 
person was a tenant or not even if such a 
question arises in a Civil Court in a proceed- 
ing other than a proceeding under the 
Tenancy Act, -He -would also have juris- 
-diction to decide it before it arises in the 
1971 Guj./6 II G—29 
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. question has been finally decided 
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Civil Court. The Full Bench in terms fol- 
lowed the decision in Dhondi Tukaram’s 
case, AIR 1954 Bom 100 which was relied 
upon by the Supreme Court for the purpose 
of legislative history which- led their Lord- 
ships to hold that the Mamlatdar under Sec- 
tion 70 (b) has exclusive jurisdiction to 
determine this question whether a person 
was a tenant or not, that is to say whether 
a person was a tenant or a trespasser. 


6. In view of the settled legal posi- 
tion Mr. Shah’s contention can never ac- 
cepted that the observations made by my 
learned brother Divan, ie were merely obi- 
ter. It was the considered opinion of my 
learned brother Divan, J., after interpreting 
the Division Bench ruling cited before him 
and even the decisions which are now relied 
upon by Mr. Shah do not ire me to take 
a different view from my learned brother 
Divan, J., especially when now the pe 

8 
upreme Court. The Revenue Tribunal had, 
therefore, committed a jurisdictional error 
by deciding the question whether the peti- 
tioner is a tenant or not as it should have 
left this question for decision of the compe- 
tent Mamlatdar. In the result this petition 
is allowed-and a certiorari is issued quash- 
ing the order of the Revenue Tribunal, as 
well as the order of the Prant Officer evict- 
ing the petitioner. A Mandamus is issued 
directing the Prant Officer to stay the mat- 
ter and give time to the concerned respon- 
dent to obtain a decision of the competent 
Mamlatdar under Section 70 (b) of the Act 
on the question whether the petitioner is a 
tenant or not and thereafter when the final 
decision of the Mamlatdar is received that 

the petitioner is not a tenant, if the pro- 
are found competent under yA l 


ceedin 
tion ad. to dispose of the application in ac- 


cordance with law. Rule 
made absolute with costs. 


ae Mr. Shah made a request to stay 
the operation of the order of mandamus issu- 
ed against the Prant Officer in order that the 
respondent-landlord can file an appeal before 
the Supreme Court. Mr. Shah undertakes 
not to disturb the possession of the peti- 
tioner, and, therefore, the remand order is | 
aven for a period of two months: from to- 


ye 
Petition allowed, 


is accordingly 


etree tent eneenees 
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Khimchand Parshottam, Ap t vw 
Shah Bhupatray -Nathalal and others, Res- 
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Second Appeal No, 109 of 1985, D/- 
21-1-1970, from decision of J. M. Kamodia, 
Asst, J., at Bhavnagar in Civil Appeal No. 


~ 11 of 1964. 
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(A) Civil P. C. (1908), Section 100 — 
Question of fact — Whether landlord re- 
quires premises reasonably and bona fde for 
renovation is question of fact — Finding 
cannot be assailed in second appeal. 

(Para 5) 


(B) Houses and Rents —- Saurashtra 
Rent Control Act (22 of 1951), Sections 13 
(1) and 16 — Renovation meaning of — 
Difference between repairs and renovation — 
On renovation tenant has no right of re- 
entry. S 


Repairs may be included in renovation 
in certain circumstances but renovation 
would not necessarily mean apan only and 
both words cannot equated. Renovation 
means demolition of old structure and build- 
ing a new one on the same site. The legis- 
lature has purposely used two different ter- 
minologies in Section 18 (1) (h). In Sec- 
tion 16 which gives tenant a right of re- 
entry after being required to vacate the pre- 
mises the word used is “repairs” and not 
renovation, which shows that when a tenant 
is compelled to vacate the premises for re- 
novating the same’ the tenant has no right 
of re-entry. (1969) 10 Guj LR 336, Follow- 
ed; S. A. No. 797 of 1961, D/- 18-6-1968 
(Cui) & S. A. No. 140 of 19867, D/- 8-1- 
967 (Guj) & S. A. No. 142 of 1965, D/- 
30-10-1968 (Guj) & ets Le Nos. 260 
and 261 of 1965, D/- 15-11-1968 (Guj), Rel. 
on. (Paras 7, 9, 16) 


-Cases Referred: Chronological Paras 
(1969) 1969-10 Guj LR 336, any 

Jal Shivlal v. Memon Daudbhai.. 

Mithabhai 6, 17 
(1968) Second Appeal No. 797 of 1961, 

D/- 18-86-1968 (Guj) . I9 
` (1968) Second Appeal No. 142 of > . 

1965, D/- 30-10-1968 (Guj) : 19 
(1868) Second Appeals Nos. 260 and - 

261 of 1965, D/- 15-11-1968 (Guj) . 19 
(1967) Second Ap No. 140 of 

1967, D/- 8-1-1967 (Guj) 19 
(1964) AIR, 1964 Guj 265 51) = 

ILR (1964) Guj 612, Tata Chemi- 

cals Ltd. v. Kailash 15 
(1963). AIR 1963 Mys 49 (V 50), 

Swaranavar Nashar v. State of Mysore 14 
- (1936) 1936-1 KB 669 = 105 LJ KB 

415, Greg v. Planque ; 
(1878) 1878-3 AC 552, Inglis v. But- 

tery & Co. 

N. S. Parghi, for Appellant; H. P. Som- 

pura, for Respondents. 


JUDGMENT :— This is a second ap- 
peal filed by the original defendant-tenant 
against the judgment and decree passed by 
the learned Assistant Judge, Bhavnagar, in 
Civil Appeal No. 11 of 1964, confirming the 
judgment and decree passed by the learned 
4th Joint Civil Judge, Junior Division, Bhav- 
‘nagér in Civil Suit No. 55 of 1962. . 

2. The plaintiffs-respondents filed 
Regular Civil Suit No. 55 of 1962 in the 
Court of the Fourth Joint Civil Judge, 


Khimchand v. Bhupatray (Sheth J.) 


A. L R.. 


Junior Division, Bhavnagar, for recovery of 
possession of the suit godown from the 
appellant-defendant, on the onne 

the suit premises are in old and dilapidated 
condition and they are required to be demo- 
lished and to construct a new building on 
the same. They required the suit premises 
reasonably and bona fide for renovation, 
which cannot be carried out without the pre- 
mises being vacated. 


3. It was their case that the disput- 
ed building was absolutely in a dilapidated 
condition and most of the part of the build- 
ing had fallen down and there was eve 
possibility that the walls of it might 
down and as such, they had received notices 
from the municipality calling upon them to 
pull down the suit building as the same 
was likely to fall down. On receipt of the 
notices, they had approached the defendant 
and the defendant fad agreed to vacate the 
same and other tenants did vacate the other 
portions of the biang in question, of which 
they were tenants. e defendant ultimate- 
ly did not keep up his promise and hence 

ey had to file a suit against him for evic- 
tion on. the aforesaid ground. . 


4, The defendant by his written 
statement, Ex, 12, contended intér dlia that 
the plaintiffs have made out this ground only 
to harass him and to take possession from 
him. To enable them to get possession, 
the plaintiffs themselves had got demolish- 
ed the back side wall. The suit premises 
were not in old and dilapidated condition 
and they did not require them reasonably 
and bona fide to renovate the same. 


5.° Both the Courts below came to 
the conclusion on appreciation of evidence 
that the plaintiffs- ndents required the 
suit premises reasonably and bona fide for 
renovation. It is significant to note that 
even the municipality had given notices to 
the effect that the premises were in a dilapi- 
dated condition and they were likely to fall 
down and thereby endanger the safety of 
the public. Both the Courts below even 
inspected the site as a challenge was made 
on behalf of the defendant about such con- 
dition of the suit premises. On evidence, 
the two Courts below came to the conclu- 
sion that the plaintiffs required the suit pre- 
mises reasonably and bona fide for renova- 
tion, which cannot be carried out without 
the premises being vacated. That finding is 
not shown to be erroneous in law. There 
is reliable evidence to support that finding. 
That finding is a finding of fact and it can- 
not- be assailed in the second appeal. 


6. Mr. Parghi, learned Advocate 
appearing for the appellant-defendant, sub- 
mitted that such demolition and reconstruc- 
tion would not be included within the mean- 
ing of the word “renovation”. This question 
has been concluded by the decision of a 
Division Bench of this Court in Maganlal 
Shivlal v. Memon Daudbhai Mithabhai, 


1971- 


(1969 
Serv 


10 Guj LR 838. It has been ob- 


therein: - 

“Then term ‘renovation’ in Section 13 (1 
(h) of the Saurashtra Rent Control Act woul 
include the demolition of an existing build- 
ing and reconstruction of the building on 
the same site. 

Whenever thing or a part of a thing is 
worn out and a new thing is replaced in 
its place, such replacement of a new thing 
amounts to repair of the thing. The term 
‘renovation’ as seen from the meanings given 
in the dictionaries includes the making of re- 
pairs and also includes the act of making 
or creating a new thing but the term ‘re 
pair’ would not include the (meaning of 
creating or making of a new thing. In so 
far as the original building is kept as it is 
and portions of it are restored to good con- 
dition or such portions as are worn out or 
broken or damaged are replaced by new 
portions or the weak portions are strengthen- 
ed, the building is said to be repaired. Such 
acts would no doat also amourit to renova- 
tion. But when the building itself is demo- 
lished and a new building is constructed on 
the site, it cannot be said that the old build- 
ing is repaired; but in view of the dictionary 
meanings, it can be said that the building 
is renovated. The term ‘renovation’ is' not 
restricted to repairs only but includes demo- 
lition of a building and construction of an- 

. other building on the same site. 


Iv order to prove that a landlord bona 


fide requires the building for renovation as . 


defined in Section 13 (1) (h) of the Saurash- 
tra Rent Control Act, he must prove that 
his claim is real and honest and this can 
be fudged by the Court after taking into 
consideration the surrounding circumstances. 
In order to show that the requirement is 
bona fide, it is not enough to show that the 
plaintiff has a mere desire or intention to 
demolish the building and reconstruct it. 


It was held that in the instant case, the 
circumstances which lead to the conclusion 
that the requirement of the plaintiff is bona 
fide are also sufficient to show that the re- 
quirement is reasonable. It is not unreason- 
able for the plaintiff who has purchased a 
building which is about 70 or 80 years old 
and which is ilventilated and which is below 
the level of the footpath in front of it. to 
think of pulling it down and to build an- 
other building in its place so as to improve 
his property. 

7. The aforesaid decision of a Divi- 
sion .Bench of this Conrt has given a mean- 
ing to the word “renovation”. It is observed 
therein that the term ‘renovation’ is not res- 
tricted to repairs only, but includes demoli- 
tion of a building and construction of an- 
other building on the same site, ` It has also 
been observed therein at page 339: 


“Under Section 13 (1) (h) of the Act, 
the requirement of the plaintiff can be either 
for repairs or renovation. Since the two 
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words are used disjunctively by the legisla- 
ture, it must be assumed that the legislature 
used the two words to express two distinct 
and separate meanings. The word ‘repair’ 
conveys the idea of replacing worn, broken 
or lost parts in a thing or restoring the thing 
to a good condition. In Greg-v. Planque, 
(1938) 1 KB 669, Salter, L. J., States: 

I take the word ‘repair’ as meaning in 
the language of Lord Blackburn in Inglis 
v. Buttery & Co., (1878) 3 AC 552, the 
making good defects, including renewal 
where that is necessary.’ 

Therefore, whenever a thing or apart of a 
thing is worn out and a new thing is replac- 
ed in its place, such replacement of a new 
thing amounts to repair of the thing. The 
term ‘renovation’ as seen from the meanings 
given in the dictionaries includes the 
making of repairs and also includes the act of 
making or creating a new thing but the 
term ‘repair’ would not include the meaning 
of creating or making of a new thing. In 
ginal building is kept as it 
is and portions of it are restored to good 
condition or such portions as are worn out 
or broken or Sie are replaced by new 
portions or the w rtions are strengthen- 
ed, the building is said to be repaired. Such 
acts would no doubt also. amount to reno- - 
vation.” 
These observations indicate that the repairs 
may be included in renovation in certain 
circumstances. But renovation would not 
necessarily mean ‘repairs’ only. It would 
include something else also and that is why 
the legislature used two different terminolo- 
pies in Section 18 (1) (h) of the Act, joined 
disjunctive ‘or’. It has been, therefore, 
observed further in the aforesaid decision: 

“But when the building itself is demo- 
lished and a new building is constructed on 
the site, it cannot be said that the old build- 
ing is repaired; but in view of the dictionary 
meanings, it can be said that the building is 
renovated. Since it must be assumed that 
the legislature has meant to use the two 
words ‘repair’ or ‘renovation’ to express two 
separate meanings, it must be held that the 
term ‘renovation’ is not restricted to repai 
only but includes demolition of a building 
and construction of another building on the 
same site.” a 
The finding arrived at by 
below that the plaintiffs required 
premises reasonably and bona fide for reno- 
vation which cannot carried out without 
the premises being vacated is supported by 
reliable evidence and that finding has been 
arrived at in accordance with law. Such 
‘renovation’ is covered within the meaning 
of clause (h) of Section 18 (1) of the Act. 
The plaintiffs would, therefore, be entitled to 
get possession on that ground. 


8. The main contention raised by 
Mr. Parghi before me is that in view of the 
provisions of Section 16 of the Act, which 
I will presently refer to, the learned Dist- 
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rict Judge was not justified in coming to the 
conclusion t in case of such renovation, 
the tenant was not entitled to the right of 
re-entry as contemplated by Section 16 of the 
Act,- It has been urged by Mr. Parghi that 
the Division Bench had not focussed its at- 
tention on the material and relevant wording 
of Section 16 of the Act and hence it ap- 
pears, according to his submission, that such 
right of re-entry was not. given to the te- 
nant in that case. There are decisions of 


_A. D. Desai, J. and Sompura, J., also on 


this point. I will make reference to those’ 


decisions at an appropriate stage. He tried 
to distinguish those decisions on the ground 
that the learned Judges of: this Court who 
decided those cases did not take into con- 
sideration the important argument that could 
be advanced that the legislature had through 
oversight, omitted the word “renovation” 
mae with the word “repairs” in Section 16 
of the Act. On that ground he urged that 
those .decisions should not be followed. b 

this Court or at any rate this question shoul 

be referred to a larger Bench as it is a ques- 
tion of great public importance. ` 


9. In my opinion, none of these 
arguments advanced by Mr. Parghi is well- 
founded. His argument that the word 
“renovation” should be equated. with the 


word “repairs” cannot be accepted in view 
of the storesaid decision of the Division 
Bench of this.Court. Furthermore, the Divi- 
sion Bench of this Court has ave a very 
good. reason why the two words cannot be 
given the same meaning. It is significant to 
note that the two words that are used in 
Section 13 (1) (h) are joint with disjunctive 
“or”. If y the same meaning was to 
iven to both the words, that would not 
ave been the position. “Renovation” would 
include “repairs” in certain cases as has been 
observed by. the Division Bench. At .the 
same time, “renovation” would include the 
demolition of a building and reconstruction 
of a building on the same site. That being 
the position, the legislature has, in my opin- 
ion, advisedly referred to phrase the “work 
of repairs” in Section 16 of the Act. The 
heading of that section “recovery of posses- 
sion for repairs and re-entry” is indicative 
of the legislative mind to a certain extent. 
It. indicates that the legislature intended to 
give a right of re-entry in cases where there 
is recovery of possession for repairs and not 
in cases of such renovation where an old 
building is to be demolished and a new 
building is to be constructed on the same 
site. It is true that in the opening part of 
Section 16 of the Act, there is a general re- 
ference of clause (h) of sub-section (1) of 
Section 18. 


10. To appreciate the rival conten- 
tions urged at the Bar, it will be proper at 
this stage to refer to the material part of 


Section 16 of the Act. It reads: 
“(1) The Court shall, when passing a 
decree on the ground specified in clause (h) 
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of sub-section (1) of Section 18, ascertain 
from the tenant whether he elects to be plac- 
ed in occupation of the premises or part 
thereof from which he is to be evicted, and 
if the tenant so elects, shall record the fact 
of the election in the decree and specify in 
the decree the date on or before which he 
shall deliver possession so as to enable the 
landlord to commence the work of -repairs.” 

It thus appears that though in the openin 

part of this sub-section (1) of Section 16 o 

the Act there is a reference that in case 
the Court ae a decree. on the ground 
specified in clause (h) of sub-section (1) of 
Section 13, which would include the case of 
repairs as well as. of renovation, a statement 
has to be recorded: about the election of the 
tenant. But that fact has to be recorded, 
in case the possession is to be delivered, in 
the decree and it is obligatory to specify in 
the decree the date on or before which the 
tenant s deliver , possession so as to 
enable the landlord to commence the work 


of repairs, It could, therefore, be reasonably 


said that such’.a fact has to be ascertained 
only in a case where the landlord is given a 
decree for eviction under clause (h) of sub- 
section (1) of Section 18 of the Act, as the 
landlord requires reasonably and bona fide 
the premises for repairs which cannot be 
effected without vacating. 

ll. Sub-section (2) of Section 16 of 
the Act reads: ~. 

“If the tenant delivers possession on or“ 
before the date specified in the decree, the 
landlord shall, on the completion of the 
work: of repairs, place the tenant in occupa- 





tion of the premises or part thereof on the 


original terms and conditions.” 

Therein also there is a reference to-the work 
of repairs. A duty is cast on the tenant to 
deliver possession ón or before the date spe- 
cified in the decree and a duty cast on the 
landlord to place the tenant in occupation of 
the premises or part thereof, on the comple- 
tion of the work of repairs, on the original . 
terms and conditions. If really the legisla- 
ture had intended to give a wider meaning 
to the word “repairs” used in this Section 16, 
as has been contended. by Mr. Parghi, so as 
to include such “renovation” wherein an old 
building is demolished and a new buildin 

is reconstructed on the same site, one coul 

not reasonably expect the legislature to 
direct the landlord to give possession of such 
reconstructed building on the original terms 
and conditions. We can illustrate this by 
taking a hypothetical case: 

A cottage like building may be 
existing on the site leased to a tenant on a 
rent of Rs. 5/- or so r month. That 
building may be demolished by the land- 
lord ‘after getting a decree for recovery of 
possession on the ground mentioned in Sec- 
tion 13 (1) (h) of the Act. On the same site 
he might construct a new building with all 
the modern amenities and using the best 
materials, Could have the legislature intend- 
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ed to give a tenant a right to get possession 
of such a newly and beautifully constructed 
building on the same rent of Rs. 5/- per 
month? The answer would be certainly, 
in my opinion, in the negative. It can, there- 
fore, certainly be said that the legislature has 
advisedly used the word “repairs” in this S. 16 
and it is not through oversight that the 


word “renovation” has been left out, as has . 


been urged by Mr. Parghi. It could be 
plausibly urged that where the renovation 
was not of sucha nature as is in the present 
case, namely, the demolition of an old 
building and reconstruction of a new build- 
ing on the same site but renovation was 
only of the nature of repairs, referred to in 
the observations of the Division Bench, 
quoted by me earlier, possession of such a 


building repaired, could be :reasonably con- 


templated to be delivered to the tenant on 
completion of the work of repairs on 
origina] terms and conditions. l 

- In sub-section (8) of Sec. 16, 


12-18. 
there is reference only to e work of 
repairs and there is no reference to such 


renovation as it is in the present case. 
Similarly, in sub-section (4) o 
of the Act which is a penal one, there is 


also reference to the work of -repairs and 
not to such renovation. 


14. Mr. Parghi invited my attention 
to the decision of the Mysore High Court 
in H. K. Swaranavar Nashar v.’ State of 
Mysore, AIR 19638 Mys 49. The relevant 
observations made at page 58, are: 


“Our duty in interpreting a statute like 
the impugned Act extends clearly even to 
the supply of careless omissions made by 
the legislature, in order to give the legisla- 
tion an effective meaning arid to prevent it 
from becoming devoid of effect.” 


15. In Tata Chemicals Ltd. v. Kal- 


he: then was), has observed: 


“The intention of the legislature is to 
be gathered from the language used and the 
Court’s function is not to say what the legis- 
lature meant but to ascertain what the legis- 
lature has said it meant.” 

There is no dispute with this rule enun- 
ciated regarding the interpretation of a sta- 
tute. 


16. On consideration of the wording 
of Section 16 of the Act, there is absolutely 
lnothing to indicate that there was careless 
omission on the part of the legislature in not 
mentioning the word “renovation” along with 
the word “repairs” used in the relevant parts 
of Section 16 of the Act, As said earlier 
‘by me, the legislature advisedly used only 
the word “ 
use the word “renovation” along with it. 

17. It is not correct to say that the 
Division Bench of this Court in (1969) 10 
Guj LR 336 (supra) did not consider this 
question at all. In paras 15 and 16, at pages 
342 and 348, this aspect of the case has been 


lash, AIR 1964 Guj 265, Bhagwati, J., (as 
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Section 16 . 


repairs” and advisedly did not- 
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considered to a certain extent, for the pur- 
pose of arriving at a correct meaning of the 
word “renovation”. The relevant observa- 
tions made:therein are: 1. : 


=- “We may also note the provisions of 
S. 16 of the Saurashtra Rent Control Act. In 
that section a provision is made for re-entry 
of the tenant into the premises after the re- 
pan are completed. o provision is made 
or re-entry of a tenant after the completion 
of the renovation. Therefore, the legislature 
has differentiated between a building which 
is repaired and a building which 
is pi pain It is Bue that Ghia 
may be partaking in the nature of repairs, 
in so far as renewals are included in the 
term “repairs”. ` By enacting that a tenant 
will -have a- right of reentry after repairs 
are completed the legislature included a right 
of the tenant for re-entry even where reno- 
vation in the nature of repairs is made.” 
These observations lend support to my con- 
clusion that if the renovation is in the nature 


‘of repairs and a decree for eviction is pass- 


ed on the ground of such renovation, the 
renovation being in the nature of repairs, 
the provisions of Section 16 of the Act can 
be pressed into service and that appears to 


. be reason why the legislature has used gene- 


ral words in the opening part of Section 16, 
sub-section (1) of the Act and has used in 
the latter part of that sub-section as well as 
other sub-sections the word “repairs”. 


18. It is further observed by the 


Division Bench in the aforesaid decision: 


“But Section 16 of the Saurashtra Act 
does not give a right of re-entry to a tenant 
in a “renovated” building. If the term 
“renovation” were to include only repairs 
and nothing more, why should the legisla- 
ture draw this distinction between repairs 
and renovation? One would not be justi- 
fied in holding that the legislature lost sight 
of the word “renovation” used in Section 18 
(1) (h) when it wanted to provide for re- 
entry of a tenant who has been asked to 
vacate the building under that provision. 
Moreover Section 4 (2): of the Saurashtra 
Act, provides that the Act would not apply 
to new buildings erected and let after Ist 
January, 1951. The policy of the legislature 
is, therefore, to see that new buildings are 
not brought under the operation of the Act. 
Since the word “renovation” would also mean 
demolition of the existing building and re- 
building on the same site, there would be 
a new building for all practical purposes 
and, therefore, the legislature might have 
thought fit, in pursuance of its policy relat- 
ing to new olding not to provide for the 
re-entry of a tenant in a renovated building, 
that is, a building which is demolished and 
re-built. The language of Section 16 of the 
Saurashtra Act, therefore, also supports the 
view that the term “renovation” in Section 18 
(1) (h) would include in its scope the demo- 
lition of an existing building and re-build- 
ing on the same site.” 
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It thus appears on a critical reading of the 
decision of the Division Bench in the afore- 
said case that the view of the Division Bench 
was also that the legislature had not through 
oversight omitted to use the word “renova- 
tion” along with the word “repairs” in Sec- 
fion 16 of the Act. It was the view of the 
Division Bench also that the Legislature did 
not provide for en-entry of a tenant in a 
renovated building, i.e., where a new build- 
ing is constructed on the same site. 

19. A. D. Desai, J... has taken a 
similar view in Second Appeal No. 797 of 
1961, D/- 18-6-1968 (Guj), following the 
decision of Vyas, J. in Second Appeal No. 
140 of 1967, D/- 8-1-1967 (Guj), Sompura, 
J, in Second Appeal No. 142 of 1965, D/- 
30-10-1968 (Guj), has also taken the same 
view. A. D. Desai, J., has taken the same 
view in two other Second Ap Nos. 260 
and 261 of 1965, decided by him on 15-11]- 


v (Guj). In my opinion, a correct view ` 


been taken in these decisions. I 
agree witb the reasoning advanced in those 
decisions. I, therefore, see no- good reason 
to refer this question to a larger Bench. On 
a careful reading of the wording of See- 
tion 16 of the Act, I am also of the same 
view. The submission made by Mr. Parghi, 
therefore, is not a id ‘submission. The 
result ig that the appeal fails. 


20. The question whether the demo- 
lition of an old building and re-construction 
of a new building on the same site would 
be included within the meaning of the word 
“renovation” used in Section 18 (1) (h) was 
a debatable question. That question has 
been decided by a Division Bench of this 
Court nung the pendency of this appeal 
ft will, theretore, be proper and just to order 


each party to bear its own costs in this 
second appeal. 


21. The second appeal is hearby 
dismissed. Each party is ordered to bear its 


own costs in this second appeal. 
22. As the second appeal is decid- 


ed the stay order granted, gets automati- 
y vacated. No order, therefore, remains 


to be passed in Civil Application No. 39 of 

1970, given by the plaintiffs-respondents to 

vacate the interim stay granted. 
Appeal dismissed. 
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Inderla] Pamwarmal, Applicant v. Khial- 
das Shewaram and others. Respondents. 

Civil Revn. Appla: No. 1164 of 1966, 
D/- 30-9-1989, from decision of M. P. Thak- 
kar, J., City Civil Court at Ahmedabad, D/- 
95-3-1966. 

(A) Court-fees and Suits Valuations — 
Bombay Court-fees Act (86 of 1959), Sec- 
tion 6 (iv) (j) and Sch. I Articles 5 and 7 — 


JN/KN/F62/70/TVN/D 


Inderlal v. Khialdas 


A. I. R. 


Plaintiff coerced to agree to sell his shop — 
Suit to declare agreement void attracts Sec- 
tion 6 (iv) (j). 

The plaintiff sought to have an agree- 
ment to sell his shop for a sum (which the 
agreement wrongly stated as paid up) dec- 
lared void and also claimed relief of perma- 
nent injunction. The plaintiff averred that 
he gave the writing under coercion. 

Held that since no other provision of 
the Act would apply, Court-fee must be paid 
in accordance with Section 6 (iv) (j). . Arti- 


cle 5 of the First Schedule would not apply 


‘since there was no alienation to be set aside. 


It was only an agreement to sell. Since the 
relief claimed was not for removing any cloud 
on the title and since that relief could not 
be valued in terms of money, Article 7 too 
would not apply. The consideration recited 
was no stan reference to which the 
relief claimed could be valued. AIR 1959 
Bom 517, Followed; AIR 1989 Mad 894 & 
AIR 1952 Mad 552 & AIR 1969 Bom 66 
& Civil Revn. Appla. 1121 of 1968. D/- 29- 
6-1965 (Guj), Referred; AIR 1944 Pat 17 
(FB), Distinguished. 
(Paras 5, 6, 9, 10, 15 & 17) 
(B) Court-fees and Suits Valuations — 
Court-fees Act (1870), Sec. 7 — Construc- 
tion of plaint for fixmg Court-fee. 


Court-fee provision applicable to a case 
must be fixed having regard to the substance 
and not the form of a. plamt. A relief not 
asked for cannot be imported so as to charge 
Court-fee thereon. ere a plaintiff is en- 
titled to consequential relief and frames his 
suit as one for declaration only, the Court 
should not compel him to pray for such 
consequential relief and pay Court-fee there- 


for. AIR 1968 SC 102 & 1957 Pat 711, 
Followed. (Paras -8 & 14) 
Cases Referred: Chronological Paras 


(1969} ATR 1969 Bom 66 (V 586) = 
70 Bom LR 359, Jaffarali v. S. R. 
Dossa & Co. ll 
(1968) AIR 1968 SC 102 (V 55) = 
(1967) 3 SCR 920, Vishnu Pratap 
Sugar Works v. Chief Inspector of 


Stamps 8 
(1965) Civil Revn. Appin. No. 1121 
of 1968, D/- 29-6-1965 (Guj) 12 


(1959) AIR 1959 Bom 517 (V 46) = 
60 Bom LR 587, Chhotalal Kalidas 
v. Laxmidas Narayan 10, 16 
(1957) AIR 1957 Pat 711 (V 44) = 
1957 BLIR 878. Indrasan Prasad 
Singh v. Raghubans Rout 
(195°) ATR 1952 Mad 552 (V 39), 
Ponnammal v. Kanthammal 
(1944) AIR 1944 Pat 17 {V 31) = 
ILR 22 Pat 783 (FB), Mt. Rupia 
v. Bhatu Mahton 13 
(1989) ATR 1939 Mad 894 (V 26) = 
TLR (1940) Mad 78, Vellayya v. 
Ramaswami 


J. M. Acharya, for Petitioner; G. M. 
Vidyarthi, Asstt. Govt.-Pleader, for the State. 
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ORDER: — The interesting point 
which arises in this Civil Revision Applica- 
tion is in connection with the appropriate 
provision under the Bombay Court-tees Act, 
1959, which is to be applied to the plaint 
in the iastant case. The petitioner herein 
is the original plaintif and he has filed a 
suit being suit No. 1448 of 1965 in the 
City Civi Court at Ahmedabad. The 
plaintif bas asked for a declaration that 
the writing passed by the plaintif on Sep- 
tember 1965, in favour of defendant No. 1 
is illegal, ultra vires, null and void, void 
ab imito and not binding on the plamtiff 
and that the same is inoperative -and in- 
effective. He has also prayed for the conse- 
quential relief of permanent injunction 
restraining the defendants from using in any 
manner or operating upon the said writing, 
dated September 9, 1965, against the plain- 
iff. The plaintiff fled the suit and paid 
Rs. 30/- on the plaint. After the suit was 
filed, the question was raised by the office 
of the City Civil Court as to what was the 
appropriate Court-fee. The Learned Regis- 
trar of the City Civil Court came to the 
conclusion that the plaintiff must pay Court- 
fees valuing the subject-matter of the suit 
at Rs. 17,600/- and, therefore, must pay 
the deficit Court-fee of Rs. 1280/-. Against 
this order of the leamed Registrar, dated 
November 5, 1965, there was a Revision 
Application and the learned Judge in the 
City Civil Court came to the conclusion 
that Article 7 of the First Schedule to the 
Bombay Court-fees Act, 1959, applied and 
that the order passed by the learned Regis- 
trar should be confirmed and the Revision 
Application should be dismissed. The pre- 
sent Civil Revision Application has been 
filed by the plaintiff against this order dis- 
missing his revision application. 


2. In order to ‘appreciate the con- 
tentions of the petitioner and of the learned 
Assistant Government Pleader, who appears 
on behalf of the State before me, it is ne- 
cessary to summarise the contentions of the 
plaintiff in his plaint fled in the City Civil 
Court. The plaintiff has alleged that he 
was originally a native of Sakkar in Sind, 
now situated. in East Pakistan, (West?) and 
that he is a member of the Sakkar Pancha- 
yat formed in Ahmedabad and defendant 
No. 2 is the President of Sakkar Panchayat. 
The plaintifPs brother Lachmandas is carry- 
ing on cloth business in Shop No. 4-A, Sindhi 
Market, Revdi Bazar, Ahmedabad; and the 
plaintiff is carrying his own cloth business 
in Shop No. 50-A. Sindhi Market, Revdi 
Bazar, Ahmedabad. According to the plain- 
tf, the plaintiffs brother Lachhmandas 
came into financial difficulties and could not 
pay his creditors in time and creditors ap- 
proached the Sakkar Panchayat. Defendants 
Nos. 2,3 and 4 are the office bearers of the 
Sakkar Panchayat defendant No. 2 being the 
President defendant No. 3 being the Trea- 
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surer and defendant No, 4 being a leading 
member of the Panchayat, Defendants Nos. 
2, 8 and 4 approached Lachhamandas, the 
brother of the plaintiff and at their sugges- 
tion, in accordance with the custom of the 
Sindhi Community and trade, the manage- 
ment of the shop of Lachhamandas was 
handed over to defendants Nos. 2 to 4 on 
September 9, 1965, and the arrangement 
was that Lachhamandas appointed defen- 
dants Nos. 2, 3 and 4 to manage the busi- 
ness and to pay the creditors from the pro- 
fits of that business. After defendants Nos. 
2, 3 and 4 went through the account books 
of the plaintiffs brother they found that it 
was not eas for them to pay all the 
creditors because according to the account 
books the business was running at a loss and, 
therefore, the plaintiff avers in his plaint, de- 
fendants Nos. 2, 3 and 4 insisted that the 
plaintiff should also hand over management 
of his shop No. 59-A to defendants Nos. 2, 
3 and 4 and that the plaintiffs business be 
also oe with that of his brother 
so that the creditors of Lachhamandas 
might be paid. It is the case of the plaintiff 
that in the first instance the plaintifs bro- 
ther Lachhamandas did not agree to the 
said proposal but he was ‘threatened that in 
case he did not agree to the proposal, he 
would be put in jail and hence under those 
threats Lachhamandas urged upon the plain- 
tiff to agree to whatever proposal defen- 
dants Nos. 2 to 4 might suggest in order 
to save Lachhamandas from jail as threaten- 
ed by those defendants. According to the 
plaintiff he also did not agree to the propo- 
sal of Lachhamandas in the first instance 
but, according to him, he was also threaten- 
ed by the defendants and he was told that 
in case he did not agree, he would also be 
put into jail because they told him that they 
were rich people and that they were influen- 
tial people and as such the plaintiff should 
ape to the proposal of the defendants The 
plaintiff, according to him, was a voung man 
of 25 years of age and he did not know any- 
thing about the threats held out by defen- 
dants Nos. 2 to 4 and because of the pres- 
sure and threats brought upon him, he pass- 
ed a writing in favour of defendant No. 1 
mentioning in the said writing that he agreed 
to sell shop No. 59-A including all the goods 
in that shop to defendant No. 1 for the sum 
of Rs. 17.600/- and also to the effect that 
he had received that amount in cash on the 
day on which the writing was passed. It is 
thus the contention of the plaintiff that this 
writing was taken on September 2, 1965, at 
about 6 P. M. at the shop of defendant No. 
3 where the plaintiff had been called and 
thus the plaintiff was forced to pass the 
writing under the threats of being sent to 
jail. On the following day i.e., on Septem- 
ber 10, 1965, the plaintiff consulted his law- 
yer and sent a telegram stating therein that 
the writing had been taken fraudulently fom 
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him and under coersion and that the same 
was not binding on the plaintiff and appar- 
ently this telegram was sent under the 
signature of the plaintiffs lawyer. It is 
under these circumstances that the plaintiff 
ed his suit praying for a declaration 
that the writing passed by him in favour of 
defendant No. 1 on September 9, 1964, is 
illegal, ultra vires, null and void and not 
binding on him and that the same is inope- 
rative and ineffective and also for the con- 
sequential relief of permanent injunction. 

' Jt is in the light of these aver- 
ments made in the plaint and the reliefs 
prayed for by the plaintiff that I have to 
consider as to what is the appropriate pro- 
vision of the Bombay Court-fees Act, 1959 

(contd. on col. 2.) 


. "5. Plaint in a suit, application or 


. petition (including memorandum 
of appeal), to set aside aliena- 
tion to which the plaintiff, appli- 


cant or appellant, as the case may 

e, was a party, either directly 
or through a legal guardian other 
than de facto or ad hoc guar- 
dian, manager or partner or 
Court. 
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padres referred to as the Act) applica- 
le to the instant case. 

4, Mr. Acharya for the petitioner 
contends that the case falls within Section 6 
(iv) (J) of the Act. Section 6 (iv) (j) runs in 
the following terms:— 

“(j) In suits where declaration is sought 
with or without injunction or other conse- 
quential relief and the subject-matter in dis- 
pute is not susceptible of monetary evalua- 
tion and which are not otherwise provided 
for this Act — thirty rupees.” 

The learned Assistant Government Pleader 
er urges that the 
case falls within Article 5 or at any rate Arti- 
cle 7 of the First Schedule of the Act, Arti- 
cle 5 of the F ule is in these 
terms:— . . 


A fee is extent of the. 
value of alienation to be set 


aside according to. the scale 
prescribed Gace Article 1”, 


Article 7 of the First Schedule is ‘in these terms:—a 


“Any other plaint, application or peti- 
tion (including memorandum 
of appeal) to obtain substan- 
tive relief capable of being 
valued in terms of monetary 
pain or prevention of monetary 
oss, including cases wherein ap- 

is either 
or is des- 
of obtain- 


Tt ‘ig clear ‘from the v 


5. word- 
g of Section 6 (iv) G) of the Act that that 


clause will apply if there is’ no other provi- 
sion under the Act for .a particular case 


before the Court. If any other provision of 


the Act applies, then Section 6 (iv) (j) can-. 


not have any operation. It is also obvious 
that Article 5 and Article 7 of the First 
Schedule are other provisions of the Act 


and if either of these two articles apply, then 


Section 6 (iv) (j) cannot apply at 

6. Article 5 of the First’ Schedule 
obviously no application to the instant 
ease because there is no alienation by m 
t 





‘interpret i 


~ Supreme Court ascertained the 


A fee on the amount of the 
monetary gain or loss to be 
prevented according to the 
scale „prescribed under Arti- 


cle 1 


: 7. Before I turn to Article 7 of the 

First Schedule, it would be better to refer 

to some- of the decisions which lay down 

the sr ee on which the Court should 

e plaint in cases arising for con- 

sideration under the Court-fees Act and the 

approach which the Courts should have in 
such matters. 

Vishnu Pratap ee Works. v. 
x 1968 SC 


served that it is the substance and not the 
form which has. to be.considered while de- 
ciding which particular provision of the Act 
applies; and in that particular case, the 
é substance 
after reading the plaint as a whole, 

9. In Ponnammal v. Kanthammal, 
ATR 1952 Mad 552, the Madras High Court 
from an earliér decision of Wads- 
worth, J., in Vellayya v. Ramaswami, ILR 
(1940) Mad 78 = (ATR 1989 Mad 894), ob- 
Berved:— 


“When the plaintiff seeks to establish a | 
title in himself and cannot establish that 


‘ thave filed his suit contendi 
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title without removing an insuperable obs- 
truction such as a decree to which he has 
been a party or a deed to which he has been 
a party, then quite clearly he must get that 
decree or d cancelled or declared void 


Sn toto’, and his suit is in substance a suit, 


for the cancellation of the decree or deed 
even though it be framed as a suit for dec- 
laration. But when he is seeking to esta- 
blish a title, and’ finds himself threatened 
by a decree or a transaction between third 
ies, he is not in a position to get that 
ecres or that deed cancelled ‘in toto’. That 
is pie which can only be done by parties 
‘to the 
tives. His proper remedy therefore in order 
to clear the way with a view to establish his 
title, is to get a declaration that the decree 
or deed is invalid so far as he himself is 
concemed and he must therefore sue for 
such a declaration and not for the cancella- 
tion of the decree or deed.” `` 


Basing his arguments u these observa- 
tions, the learned Assistant Government 
Pleader contended that in the instant -case, 
the plaintiff seeks to establish his title and 
unless and until the agreement of Septem- 
ber 9, 1965, in favour of defendant No. 1 
is got rid of, the plaintiff cannot succeed in 
establishing his title; but this contention of 
the learned Assistant Government Pleader 
cannot help him because’ the title in the in- 
stant case is as of the date of the institution 
of the suit in the plaintiff. There is no cloud 
on his title and the ey ae can 
happen if that a ent dated September 
9, 1969, is allo to remain is that on the 
strength of that writing or agreement, defen- 
dant No. 1 could file a suit for specific per- 
formance are the plaintiff asking that 
Shop No. 59-A belonging to the plaintiff 
should be sold’ to defendant No. 1. It is to 
prevent the filing of such a` 
and it is Baie bales defendant: No. 1 
putting fo such a claim - for spe- 
cific performance that the plaintiff seems to 
that hè was 
coerced into entering into that agreement 
and for a declaration that the agreement is 
not binding bail him. It is, therefore, clear 
that on the facts of this case the passage 
from the judgment of Wadsworth, J., cited 

ve cannot ‘help ~ the learned Assistant 
Government Pleader. 


10. Mr. Acharya, on behalf of the 
pea relied upon the decision of the 
ombay High Court in Chhotalal Kalidas v. 
Laxmi arayan, 60 Bom LR 587 = (AIR 
1959 Bom 517). In that: case, a suit. was 
filed by the plaintiff for a, declaration that a 
, certain sale effected by defendant No. 1 in 
favour of defendant No. 2 was illegal, void, 
invalid, ineffective and bad in law and that 
the sale should be set aside and for an in- 


function against the two defendants restrain- - 
roceeding further with the 


ing them from 


completion of It was held on 


o same. 
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ecree or deed or their representa-. 


suit. 


[Prs. 9:12] 
those facts by a Division 


Guj. 89 
Bench of the 


'-Bombay High- Court that the suit fell ex- 
pressly within the description of a suit to 


obtain a declaratory decree where conse- 
uential -relief was prayed under Section 7 
( ) (c) of the Court-fees Act, 1870 and fur- 
ther that if there is some standard by refer- 
ence to which it may be possible to value 
the subject-matter of the suit and the Court 
comes to the conclusion that the valuation 
made by the plaintiff is wrong, it is open 
to the Court under Section 8-A of the 
Court-fees Act, 1870, to revise the valuation 
made by the plaintiff. .The provisions of 
Section 8 of the Bombay Court-fees Act, 
1959, are identical with the provisions of 
Section 8-A of the Court-fees Act, 1870. It 
is, therefore, clear that before the Court can 
be called upon to revise the valuation made 
by the plaintiff, there must be some stan- 
dard by reference to which it may be pos- 
sible to value the subject-matter of the suit. 
It is true that the consideration mentioned 
in the writing, dated. September 9, 1965, 
which the plaintiff seeks to avoid by his 
ae suit, refers to:a consideration of 

. 17,600/- but it is obvious that that is| . 
not the standard im the instance case, by re- 
ference to which it is. possible to value the 
subject-matter of the suit. 


In Jaffarali v. S. R. Dossa & 


Penta ‘High Court, was concerned with 
the valuation of the suit for the purposes of 
the Court-fees as determined by the Taxing 
Master of the High Court of Bombay. The 
suit before Vimadalal, J., was a representa- 
tive suit filed under Section 58 of the Trans- 
fer of Property Act, 1882, by the creditors 
of the defendant for a declaration that a Deed 
of Assignment of property passed by the de- 
fendant was void as against them; and the 
learned Judge held that- the case fell within 
Sec. 6 (iv) fy of the Act. He held that the 
subject-matter of the suit was not the pro- 
perty comprised in the Deed of Assignment 
which was sought to. be set aside but was 
a relief by way of declaration itself, namely, 
the declaration that the Deed of Assignment 
was void as against the plaintiffs and the 
same was not susceptible of monetary eva- 
luation, It is true as pointed out ‘by Wads- 
worth, J., in the passage cited above, that 
the plaintiffs themselves not being a party 
to the Deed of Assignment, the only way to 
challenge the Deed of Assignment was by 
praying for a declaration that the Deed of 
Assignment was void as against them and 
not binding to them. - To that extent the 
decision of Vimadalal, J., can be distinguish-. 
ed from the facts of the present case and it 
can be said that the case before Vimadalal, 
J., falls within the four corners of the prin- 
ciple laid down by Wadsworth, J. 


12. In Civil Revn. Appla. No. 1121 
of 1968, decided by me on 29-6-1965 (Guj), 


` 
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I had held that thé suit to challenge the 
validity of a Notification issued by the Gov- 
ernment under the Land Acquisition Act of 
1894 was governed by Section 6 (iv) (j) of 
the Act and did not fall under any other 
provision of the Act and Mr. Acharya relied 
upon that decision of mine in support of his 
contention, 


13.. The learned Assistant Govern- 
ment pleader contended that in the instant 
case the agreement, on the plaintiffs 
own averments in tbe plaint is void- 
able if all the ` contentions of the plain- 
tif are believed, because according to the 
plaintiffs averments in the plaint the agree- 
ment which he has challenged was brought 
about by coercion. The learned Assistant 
Government pleader has contended that 
since the agreement is not void ab initio but 
is merely voidable, it not being a case of 
forgery, the provisions of Section 6 (iv) (j) 
cannot apply. He has relied upon the ob- 
servations of the Full Bench of the Patna 
High Court in Mt. Rupia v. Bhatu Mahton, 
ATR 1944 Pat 17. There is in the 
Supreme Court decision referred to by me 
earlier, the Full Bench observed:— 


“A suit though cast in the form of a 
declaratory relief only, but in substance 
aiming at setting aside a deed formally exe- 
cuted and registered in accordance with law 
is governed by Section 7 (iv) (c) and not by 
Schedule 2, Article 17 (ii). 

In that case, the plaintiff alleged that the 
defendants fraudulently got the plaintiff to 
execute certain sale deeds which were with- 
out consideration and prayed for a declara- 
tion that the sale deeds were got up and 
fraudulent and that the defendants had ac- 
quired no title by virtue of the same, and it 
was held that as the sale deeds on their very 
face had been duly executed and properly 
registered, carrying with them the necessary 
legal consequence that title passed from the 
transferor to the transferee the sale deeds 
would necessarily require to be cancelled in 
order to. get rid of the legal consequences 
attaching to them. That being the very ob- 
ject of the suit though the plaintiff did not 
in terms ask for the cancellation of the deeds 
in question, that relief was implicit in the 
relief sought for. The suit, therefore, bein 
one for declaration and consequential reli 
was eee by Section 7 (iv) (c) and not 
Schedule 2, Article 17 (iii) of that Act. 

14. In the instant case, however, I 
am not concerned with the setting aside of 
the effect of an executed agreement or of a 
completed sale-deed but with a voidable 
agreement to convey the shop at a future 
date. I may point out that this decision of 
the Full. Bench of the Patna High Court was 
considered by a Division Bench of that 
Court in Indrasan Prasad Singh v. Raghu- 
bans Rout, AIR 1957 Pat 711. There the 
Division Bench observed that caution must 
' be observed so as not to import into the 
plaint anything which ıt does not really 
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contain, either actually or by necessary im- 
plication and in construing the plaint the 
Court must take it as it is, not as it may 
think it ought to have been. A relief no 
asked for cannot be imported. so asto charge 
court-fee thereon. Where a plaintif who is 
entitlted to consequential relief frames his 
suit as one for a declaration only, the Court 
is not entitled to insist upon his praying for 
a consequential relief and paying the court- 
fee pro for ‘such a suit. Jt was further 
observed by the Division Bench of the 
Patna High Court.that where the suit was 
brought for a  delaration that a certain 
bazidawa deed executed by the plaintiffs 
mother and her sister was invalid, void and 
not binding upon the plaintiffs as the docu- 
ment was procured by fraud, the plaint can- 
not be as one for declaration with con- 
sequential relief and the court-fee paid as 
for declaration was sufficient. Again it may 
be pointed out, that in the case before the 
Division Bench as in the case before Vima- 
dalal, J., the plaintiff was not a to the 
agreement which was sought to be set aside 
and that the mere relief of declaration was 
sufficient for the, purposes of the plaintiff in 
suit. : ; 


15. In the light of these decisions, 
reading the plaint as a whole, the question 
that I have to ask myself is as to whether 
the present suit in substance is a suit to 
obtain substantive relief capable of being 
valued in terms of monetary gain or preven- 
tion of mone loss. Now, the plaintiff al- 
leges in the plaint that though no money 
had in fact been passed from defendant No. 
I to him, the agreement which he seeks to 
set aside as having been obtained under 
coercion from him, sets out that defendant- 
No. 1 had paid consideration amount of 
Rs. 17,600/- to the plaintiff. It is no doubt 
true that if the plaintiff succeeds in the suit 
and the Court comes to hold that the agree- 
ment, dated . September 9, 1965 was obtain- 
ed from him under coercion or by threat, 
then the Court must also hold that no const- 
deration had passed from defendant No. 1 to 
the plaintiff and that the recital in the agree- 
ment to the effect that consideration amount of 
Rupees 17,600/- bad been paid by defen- 
dant No. 1 to the plaintiff. would be of no 
effect whatsoever. But it is one thing to 
ae that as a result of the declaration. grant- 
ed by the Court upon the plaintiffs suit, he 
would get some relief regarding the alleged 

yment of monetary consideration by deten- 
ant No. 1 to the plaintiff and it is another 
ae altogether to say that the substance 
of the suit is to obtain the relief capable o 
being valued in, terms of monetary gai 
prevention of monetary loss. The substance 
of the suit is to avoid the alleged agreemen 
of September 8, 1965 and the rest are the 
consequences purely flowing from such can- 
cellation or avoiding of the agreement by 
the Court. If the argeement remains out- 
standing and the relief sought for by th 
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laintiff regarding the avoidance of that 
greement is not granted various consequen- 
ces may follow but in substance as well as 
in form the present suit cannot be said to 
be a suit to obtain substantive relief of 
monetary gain or prevention of 
Joss. Under these circumstances it is obvious 
that Article 7 of the First Schedule also 
cannot apply.. With respect, the leamed 
Registrar of the City Civil Court and the 
learned Judge in the City Civil Court were 
both im error when they came to the con- 
clusion that the present suit falls under Arti- 
cle 7 of the First Schedule. to the Act. 

16. Applying the principle laid down 
by the Division Bench of the Bombay High 
Court in Chhotalaľs. case, 60 Bom LR 587 
== (AIR 1959 Bom 517) (supra) it cannot be 
said that in the instant case there is some 
standard ‘by which it may be possible to 
value the subject-matter of the suit. 

17. e result, therefore, is that it 
not open to the Court to revise the valua- 
tion which the plaintiff has put in his plaint 
in the suit, namely, valuation at Rs. 300/- 
- land the case clearly falls within Section 6 







lication is, therefore, allowed and the order 


ourt, | 
the learned Judge in the City Civil Court in 


revision are set aside and it is held that 
the amount of Court-fees paid by the plain- 
e absolute. There 


tif is proper. Rule is 
will no order. as to costs of this Civil 
Revision Application. 

Petition . allowed. 
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Saraswatiben, Petitioner v. 
Gopaldas Patel, Opponent. 


Civil Reva. Appln. No. 149 of 1969, 
D/- 2-2-1970, from decision of J. J. Sbeth, 
erie Asst. J., Kaira at Nadiad, D/- 26- 


(A) Civil P. C. (1908), O. 41, R. 27 
and Section 115 — Petition by wife for res- 
titution of conjugal rights under Section 9, 
Hindu Marriage Act (1955) — Defence 
mainly of custom divorce — Summons to 
opponent’s materi witnesses to prove al- 
leged custom and execution of ‘fargati’ deed 
not despatched due to some mistake in office 
of Court — Trial Court refusing to allow, 
on adjourned date, to examine writer and 
attesting witnesses of alleged ‘fargati’ in ques- 
tion though present — Appellate Court held 
was justified in concluding.. that the oppo- 
nent be allowed to lead additional evidence 
and the petitioner to rebut the same — No 
material irregularity or illegality in exercise 
of jurisdiction, by appellate court. 

l , . (Paras 14, 15) 


Mafatlal 


LN/LN/F868/70/LGC/D 


monetary 


(iv) (j) of the Act. This Civil Revision Ap-. 


ponent started illtreating 
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(B) Civil P. C. (1908), O. 41, Rr. 28, 
25 and Section 151 — Power of appellate 
Court to remand case — Appellate Court 
cannot ‘remand a case for taking additional 
evidence and for fresh disposal after setting 
aside entire judgment and decree — Appel- 
late Court cannot resort to Section 151. 

An order of remanding a case for tak- 
ing additional evidence and for fresh disposal 
after setting aside the entire judgment and 
decree where the trial Court had shut out 
important evidence and decided the case on 
merits and the opponent thereby was pre- 
judiced by not putting forward. important 
material evidence for consideration before. 
the Court, is in contravention of R. 28 and 
cannot be sustained. The appellate Court 
cannot resort to the exercise of its inherent 
aaah under Section 151 in such a case. 

e law discussed. (Para 22) 

Rule 28 of Order 41, Civil P. C. does 
not envisage setting aside the entire decree 
and sending the matter back to the trial 
Court for fresh disposal. (Para 19) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Andh Pra 216 

(V 56) = (1969) 2 Andh WR 49, 
Anke dear Rama Rao v. Purapa 
Vimalakumari 


Mahendra v. 


(1965) Civil Revo. Appln. No. 633 of 
1965, D/- 11-11-l (Guj) 27 

(1962) AIR 1962 Guj 61 (V 49) = 
(1962) 3 Guj LR 40, Ratilal Sankarlal 
v.. Gandabhai Muljibhai n 

(1962) 3 Guj LR 851, Patel Sbanabhai 
Galabhai v. Patel Chaturbhai Lallu- 


bhai 
(1961) AIR 1961 Andh Pra 226 

(V 48) = ILR (1961)-2 Andh Pra 

350, Veerabhadrappa v. Venkatappa 24 
S. K. Zaveri, for Petitioner; J B. Patel, 

ponent. 

RDER:— This is a revision petition 
filed under Section 115 of the Civil Pro- 
cedure Code by the original petitioner 
against the p opponent against the 
order of remand passed by the learned 3rd 
Extra Assistant Judge, Nadiad, in Civil Ap- 
peal No. 68 of 1968. 

2. The facts giving rise to this 
revision petition, briefly stated, are as 
under: 

The present petitioner filed Hindu Mar- 
riage Petition No. 15 of 1965 against the 
opponent in the Court of Civil Judge, Senior 
Division, Nadiad, under Section 9 of the 
Hindu Marriage Act, 1955, for obtaining a 
decree for restitution of conjugal rights. Ac- 
cording to. her, she was married to the op- 
ponent on 26th May, 1959 according to the 


Sie 7 SCR 267, 
Sushila 


BS 


26 


for 


- Hindu rites and custom of the caste. There 


was consummation of marriage. During the 
wedlock, two children were born; The op- 
her after some 
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time and used to press her to brin 
from her grand-father. She was ultimately 
driven out after illtreating her. AU her at- 
tempts to call her back failed and hence a 
petition was filed for the aforesaid relief. 


3. The opponent, by his written 
statement, Ex. 10, contended inter alia that 
there was custom of giving divorce in their 
community and accordingly a divorce was 
iven on 2nd September, 1964 and a Fargati 
eed was executed in that behalf. The al- 

ne regarding illtreatment, etc., were 
enied. - 


4. The learned trial Judge framed 
the issues ‘at Ex. 15 and recorded a finding 
that the respondent had not proved that 
there was a custom in their community to 
give divorce deed of divorce as alleged. 
He also recorded a finding that it was not 
proved that the petitioner had executed a 
deed of divorce, The petitioner was, ac- 
cording to him, entitled to a decree for resti- 
tution of conjugal rights and accordingly a 
decree came to bé pass i 


5. Against that judgment and de- 

cree, the opponent (husband) filed Civil Ap- 

al No. 68 of 1968 in the District Court, 
aira at Nadiad. 


6. The learned Assistant Judge who 
heard that appeal, came to the conclusion 
that the present opponent was- wrongly not 
allowed to lead material evidence, namely, 
evidence of Mr. N, M. Shah, Taluka Magis- 
trate, before whom, according to the oppo- 
nent, the Fargati in question, Ex. 11/1, was 
executed. It was his conclusion that the 
trial Court had wrongly: refused to allow the 
opponent to examine the writer of that deed 
and the attesting witnesses to that deed, 
who were kept present when the evidence 
of the opponent was ‘being still recorded. He 
also came to the conclusion that certain wit- 
nesses who were to be examined by the op- 
ponent -on the ground of the nature of the 
custom followed in their community for giv- 
ing divorce, who were also present on the 
adjourned date when the. evidence of the 
opponent was still being recorded, were not 
allowed to be examined by the Court on a 
wrong ground, The learned appellate 
Judge, on consideration of the circumstances 
noted by him in the judgment, came to the 
conclusion that there was no justification in 
rejecting the applications, Exs. 104 and 113 
for witnesses present in the Court on behalf 


money 


of the opponent on the und that their 
names were not ve in advance - to 
other side. That evidence was not rejected 


on the ground that the objection was to 
obstruct or delay justice. this view of 
the matter, the learned appellate 
observed that he was. convinced that the 
learned trial Judge was not justified in 
rejecting the applications Exs. 104 and 113 
to examine witnesses. then present in the 
Court, In ‘view of this conclusion of- his, he 
observed in para 10 of his judgment: 


judge 
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“For the above reasons, in my opinion, 


the appellant-opponent must be allowed to 
examine. Shri N. M. Shah, the Taluka 
Magistrate, (2) Natverlal Parsotam, the 


writer of the deed (Fargati-deed) marked 
11/2, (8) Shri Trikambhai Talsibhai re 
the attesting witness of the deed marke 
Ex. 11/1, a Ravjibhai Kalidas (the. identi- 

ing as well as the attesting witness) and 

e witnesses regarding the custom in the ` 
caste of the parties, whose names must be 
given by the appellant-opponent on the date 
to be fixed for. the list of witnesses before the . 
date of hearing by the trial Court on re- 
rand.” _ l 

7. In para 11 of his judgment, the 
learned Judge observes: | 
“Ordinarily, this additional evidence is 

allowed under Order 41, Rule 1 (a) (really 
it should be Rule 27 (1) (a) } of the Civil 
Procedure Code on the Pon that the trial 
Court had refused to admit evidence which 
ought to have been admitted and in that 
case under Order 41, Rule 28 the trial Court 
may be directed to record such additional . 
evidence and to send it when taken to the 
appellate Court. However, in this case there 
are ny two important questions, namely, 
proof ot divorce-deed, marked 11/1 and. the 
custom of divorce, and I am practically al- 
lowing additional evidence of all the four 
witnesses for the. deed marked 11/1 and 
also for the custom and hence. practically 
the whole important evidence is to be allow- 
ed to be led by the opponent and hence 
naturally the petitioner must given the 
right to lead additional rebuttal evidence by 
recalling witnesses already examined or by 
examining new witnesses to rebut the addi- 
tional evidence and practically there would 
be almost the whole dispute covered by the 
additional evidence. Under the circumstan- 
ces, it will be in the interest of both the 
parties that the additional evidence coverin 
the entire dispute, is properly a ad 
by the trial Court also. -So that, if occa- 
sion arises, the whole evidence is considered 
by the trial Court and then by appellate 
Court, if necessity arises. Hence, instead of 
directing the trial Court to record the evi- 
dence, in my opinion, this is a proper case 
in which as the additional evidence is to be 
allowed covering the entire dispute and not 
any part. of it or any one -issue -out of many,,. 
the Court uses discretion under Section 151 
of the Civil Procedure Code, and I remand 
the whole suit after setting aside the decree 
of the trial Court.” 


In this view of the matter, he made the fol- 
lowing decretal : order: 

“Order (dated) 14-11-1967 in judgment, 
Fx. 169, and decree, Ex. 170, in Hindu 
Marriage Petition No. 16 of 1965 in the 
Court of Civil Judge, (Senior Division) at 
Nadiad, are hereby set aside and the same 
Hindu Marriage petition No. 16 of 1965 is 
remanded back for the disposal according to 
law to the said trial Court. The trial Court 
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must allow opponent Mafatbhai .Gopaldas 
Patel to examine (1) Shri N. M. Shah, Taluka 
Magistrate, (2) Natverlal Parsotambhai, the 
writer of d 
Talsibhai Patel, the attesting witness of 
(deed) marked 11/1, (4) Ravajibhai Kalidas 


who identified the petitioner and the witnesses | 


on custom, whom the _opponent-appellant 
wishes to examine and: their names must be 
submitted by the appellant-opponent on the 
date to be fixed by the trial Court before 
fixing the date of hearing.. 

2. The trial Court must allow the peti- 
tioner-respondent to lead additional evidence 
to rebut the additional evidence adduced by 
the opponent by recalling the witnesses a 
ready examined or by examining other wit- 
nesses, The petitioner must also submit the 
list of witnesses required to be recalled or 
of new witnesses to be examined for the 
same on the same above date to be fixed 
by the trial Court before fixing the date of 
hearing. 

3. Parties to bear their respective costs 
of this appeal.” ne 

8. Being dissatisfied with this order, 
the original petitioner has preferred this 
- revision petition in this Court. 

9. Mr. Zaveri, appearing for the 
petitioner, made the following submissions: 

l. The Appellate Court had no juris- 
diction to set aside the decree and remand 
the suit, for disposal according to law, on 
the ground that the trial Court had wrongly 
refused the opponent to lead certain evi- 
dence. Such an order, 
was in contravention of the 
Order 41, Rules 28 and 29 of 
cedure Code. 


2. The appellate Court acted illegally 
in the exercise of its jurisdiction in allowing 
the original opponent to lead evidence that 
was refused is the trial Court on good 
grounds. 

10.. Before I consider the first sub- 
mission, which is the most important sub- 
mission in the present revision petition, I 
would like to deal with the second submis- 
sion first. | 

11. It is significant to note that the 
defence was mainly founded on the basis of 
a customary divorce. Jt was the version of 
this Opponent from the very beginning that 
in the community to which the pane be- 
longed, there was a custom of giving a 
divorce and the poten had, as per. the 
custom, given such a divorce, evidenced. by 
the deed, Ex. 11/1. At- the stage of the 
trial, a pursis, Ex. 96, was given by the 
petitioner that there was a custom in their 
community regarding divorce. There was a 
dispute still be 
mode and manner as to how such a custo- 
mary divorce can be given. It is, therefore 
-evident that these were two very material 
points to be decided in this proceeding. 

12. Even before the suit came. up 
for actual hearing, this opponent had pray- 


rovisions 


e Civil Pro- 
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marked 11/1, (8). Trikamlal 


' monin 


according to ee 
o 


tween the parties as to the, 
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ed for the issue of summons to the afore- 
said Taluka Magistrate and a summons was 
actually issued and the Taluka Magistrate 
had appeared. As the hearing had not taken 

place on that day, he was told that he 
would be intimated about his remaining 
present when his presence is ired. The 
alleged divorce deed was produced at the ear- 
liest moment. For some months, the matter 
could not be heard. When the matter 
again came to be fixed for hearing, again 


the opponent took the necessary stepts and 


the opponent gave an application, Ex. 79, 
on Ist July, 1967 for issuing summons on 
. N. M. Shah, who was then transferred 
at Kapadwanf as Aval-karkun. The trial 
Court ed an order to issue summons at 
the risk ofthe party as the Darkhast was 
iven late. The process fee was paid by 
im. The witness summons, Ex. 81, was 
prepared for this witness on 8-7-1967. 
There was a note in the Roznama that the 


‘said summons was not despatched by the 


clerk concerned to Kapadwanj before 6th 
a and hence it was re-issued for 

July, 1967, There was an endorse- 
ment in Ex. 81 for 10-7-1967. But that en- 
dorsement was not signed by the Clerk of 
the Court as observed by the learned Appel- 
late Judge. Thus, though the summons -was 
endorsed for re-issuing, for 10th July, 1967, 
it was not re-issued and despatched tor sum- 
the witness on 10th July, 1967. On 
6th July, 1967, for want of time, the Court 


-had adjourned this case on 10th July, 1967. 


Then, the opponent gave one list of about 
12 witnesses by Ext. 88, dated 7th July, 
1967.. The Court passed an order that it 
was not possible to issue summons when the 
case was fixed on 10th and llth of that 
month. The learned appellate Judge thought 
that this was not proper. Opportunity 
should have been given to serve the wit- 
nesses by issuing urgent processes. On 10th 
July, 1967, opponent Mafatlal was examin- 
ed. On that day the aforesaid Pursis, Ex. 96, 
was given. The learned appellate Judge has 
in his detailed order, referred to several 
dates and as to what happened on those 
dates and as to why he came to the conclu- 
sion that the pene trial Judge had wrongly 
refused the opponent to allow him to lead 
evidence referred to above. There are good 
reasons given by him and they are supported 
by the record. 


13. Mr. Zaveri appearing for the 
petitioner, urged and urged vehemently at 
one stage that there: were misstatements 
made by the learned appellate Judge. On 
examination it was found that there were no 
such misstatements made. The learned ap- 
pellate Judge had very carefully taken into 
eee as to what had happened on several 

ates. 


14, It appears from the record that 
from the very beginning, active steps were 
taken on behalf of the opponent to summon 
witness Mr. N. M. Shah, the most material 
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witness. It was only on account of some 
mistake in the office of the Court that the 
summons was not despatched to that witness 
or summoning him to appear on 10th July, 
1967. As per the Pursis, Ex. 119, given on 

half of the opponent, the writer and the 


attesting witness to this alleged divorce-deed, | 


ere present in the Court. Mr. Zaveri 
urged that this Pursis appears to have been 
given surreptitiously without bringing its 
contents to the notice of the petitioner and 
eventually, the petitioner had no opponi 
to challenge the contents of it. That Pursis 
has been given an Exhibit. It cannot, there- 
fore, lie in the mouth of anyone to say that 
it was brought on the record surreptitiously. 
No affidavit has been filed challenging the 
correctness of it and no such -ground was 
taken in the memo of the revision petition. 


15. Mr. Zazeri, in support of these 
arguments of his, mainly laid stress on the 
contents of application, Ext. 118, and the 
order passed below it. That application was 
in relation to the witnesses regarding the 
custom who had not remained present on 
the earlier day on account of the monsoon 
and they had remained present on the day 
this application came to given. That ap- 
plication and the order passed below it can- 
not justify us to come to the conclusion 
that this is, Ex, 119, has been surrepti- 
tiously brought on the record or the contents 
of it are. untrue. The learned appellate 


Judge has rightly stated that when witnesses .- 


regardin 
dence o 
ed, it wasthe duty ofthe Courtto examine 
them. In my opinion, the learned appellate 
Judge has right! r come to the conclusion 
at the trial Judge has Naples al refused the 
opponent to examine this evidence regarding 
e custom and has Hey come to the con- 
trial Judge has com- 

an error in refusing the opponent to 
give an opportunity to examine the Taluka 
Magistrate, the writer of the Fargati-deed 


custom were present and the evi- 









challenge this evidence by allowing her to 

bottal evidence. It thus appears that 
the leamed Appellate Judge la rightly 
come to the conclusion that the opponent 
should be given an opportunity to lead evi- 
dence referred to by iG in detail, in para 
10 of his judgment. He has rightly come to 
the conclusion that the petitioner must be 
given a right to lead additional rebuttable 
evidence by recalling the witnesses already 
examined or by examining new witnesses to 
rebut the additional evidence led on behalf 
of the opponent. That part of the order is 
quite correct. It cannot be said that the 
learned appellate Judge has acted with mate- 
rial iad eee or has committed an illega- 
lity in the exercise of his jurisdiction, Real- 
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ly Pa such an order cannot be inter- 
fered with in the exercise of the revisional 
jurisdiction of this Court under Section 115 
of the Civil Procedure Code, (which will be 
hereinafter referred to as the Code). Even 
on merits, I have found that order to be 
quite correct, zi 


16. The next important question for 
consideration is whether the learned appel- 
late Judge was justified in resorting to Sec- 
tion 151 of the Code and in setting aside 
the entire judgment and decree and remand- 
ee ee ee E 
pO } 


17. Mr. Zaveri urged that this was 
not a case where a remand could have been 
ordered under Order 41, Rule 28 of the 


Code, the suit having been not disposed of 
on a prelimi point. That position is 
also not disputed by Mr. J. B. Patel, appear- 
ing for the opponent. It is also an admitted 
position that the present case is also not 
covered by the provisions of Order 41, 
Rule 25 of the Code. Jt is an admitted 
position that the case falls under clause (a) 
of Rule 27, sub-rule (1) of Order 41 of the 
Code. That rule reads: 


“(1) The parties to an appeal shall not 
be entitled to produce additional evidence, 
whether oral or documentary, in the Appel- 
late Court, But if— l , 

(a) the Court from . whose decree the 
appeal is preferred has refused to admit evi- 
dence which ought to have been admitted.” 
The learned appellate Judge has come to the 
conclusion that this opponent was wrongly 
refused to lead certain evidence which he 
wanted to lead. It is, therefore, evident that 
the present case falls under that clause (a) 
ae 27, sub-rule (1) of ‘Order 4] of the 

e. 


18. Sub-rule (2) of Rule 27 of O. 4] 
of the Code reads: 

“(2) Wherever additiona! evidence is 
allowed to be produced by an Appellate 
Court, the Court shall record thé reason for 
its admission.” 

The appellate Court has recorded the rea- 
sons for allowing the opponent to lead addi- 
tional evidence. 


19. Rule 28 of Order 4] of 
Code reads: 

“Wherever additional evidence is allow- 
ed to be produced, the Appellate Court may 
either take such evidence, or direct the Court 
from whose decree the appeal is preferred, 
or any other subordinate Court, to take such 
evidence and to send it when taken to the 
Appellate Court.” . 
Provision of this Rule 28 of Order 41 of the 
Code clearly envisages that when such addi- 
tional evidence is allowed to be produced, it 
is the Appellate Court which may take such 
evidence or it may direct the trial Court or 
any other subordinate Court to take such 
evidence and to send it when taken, to the 
appellate Court. It does not envisage set- 
ting aside the entire decree and sending 


the 
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e matter back to the trial Court for fresh 
disposal. It is, therefore, evident that there 
is an express provision made in this Order 
as to what is to be done when such addi- 
tional evidence is allowed to be produced. 


20. Rule 29 of Order 41 of the 
Code reads: i l 
“Where additional evidence is directed 


or allowed to be taken, the Appellate Court 
shall specify the points to which the evidence 
is to be confined, and record on its proceed- 
ings the points so specified.” 

These provisions have also been complied 
with in the present case as the learned 
appellate Judge has clearly mentioned in 
his order that the persons to be examined are 
the Taluka Magistrate, the writer and the 
attesting witnesses .of the Fargati-deed, 
Ex. 11/1. Those witnesses are for the 
proof of the alleged divorce-de on which 
mainly the defence is founde He has 
also specified that other additional evidence 
allowed to be Jed is the evidence of wit- 
nesses who are to be examined on the cus- 
tomary «divorce i.e. custom regarding the 
divorce. The opponent has been directed 
to give a list of such witnesses in advance. 
It is, therefore, evident that the learned 
appellate Judge has specified the points to 
which the evidence is to be confined. The 
ooon bas been given an opportunity to 
ead rebuttal evidence. It is, therefore, 
evident that the order passed is not in con- 
travention of this Rule 29 of Order 41 of 
the Code. The contravention is of the 
provisions of Order 41, Rule 28 of Code. 


21. Mr. Zaveri urged that when 
there is a specific express provision found in 
this Order 41 of the Code in regard to what 
has to be done when additional’ evidence 
is allowed to be produced, the Court cannot 
resort to its inherent powers under Sec- 
tion 151 of the Code. In support of his 
argument, he invited my attention to several 
decisions. 


22. In Mahendra v. Sushila, AIR 
1965 SC 364, in paras 200, 20] and ‘202, at 
pages 898 and 399, the Supreme Court has 
considered i estion. The relevant 
-observations made therein are: l 

“No doubt, .an appellate Court has the 
power under Section 107 of the Civil -Pro- 
cedure Code to remand case or to frame 
issues and refer them for trial, or to take 
additional evidence or require such evidence 
to be taken. But the exercise of these 
powers is regulated by .the provisions of 
Order 41, Rules 23 to 25 and 27. Under 


Rule 23, an appellate Court has the power 
to remand a case where the suit has been 
disposed of by the trial Court upon a pre- 
imi point and its decision is reversed 
by the appellate Court. Rule 24 provides 
that where the evidence upon the. record is 
sufficient to enable the appellate Court to 
pronounce judgment; it may do so and may 
proceed: wholly upon the ground other than 
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that on which the appellate Court proceeds. 
For this purpose it can also resettle the issue 
if it finds it necessary so to do. A power 
to. frame additional issues is conferred by 
Rule 25. ...... Rule 27 deals with pro- 
duction of additional evidence in thẹ Appel- 
late Court and prescribes the conditions upon 
which additional evidence can be allowed 
to be adduced in the Appellate Court 


Rule 25 circumscribes the powers of the 
Appellate Court to frame an issue and refer 
the same for'trial to the Court below, if 
need be by taking additional evidence, and 


- permits it to adopt this course only if (a) 


the trial Court had omitted to frame an 
issue, (b) try an issue or (c) to determine an 
question of fact which appears to the Appel- 
late Court essential to the right decision of 
the suit upon merits. In this case, the High 
Court has purported to. exercise its powers 
upon the ground that proper issues were not 
framed by the trial Court. I have already 
indicated above that the content of the two 
additional issues framed by the High Court 
is to be found in three of the issues raised 
by the City Civil Court. Therefore, there 
was no scope for the exercise by the High 
Court of its power under Rule 25. No 
doubt, the High Court has. made no refer- 
ence to Rule 25 when it framed the addi- 
tional issues and sent them down for a find- 
ing; but its action must be referable to 
Rule 25, because that is the provision of 
law which deals with the question of remit- 
ting issues for trial to the trial Court. I 
may add that in view ‘of the express provi- 
sions of this rule the High Court could not 
have had recourse to inherent powers, be- 
cause it is well settled that inherent powers 
can be availed of ex debito justitiae only in 
the absence of express provisions io the 
Code.” . 

In view of these clear observations made by 
the Supreme Court, Mr. J. B. Patel’s argu- 
ment that the Court could resort to the exer- 
cise of its inherent power under Section 151 
of the Code in a case.like the present case 
where the trial Court had shut out important 
evidence and the opponent thereby was pre- 
judiced by not putting forward important 
material evidence for consideration before 
the Court, cannot be accepted. 


23. In Purapabutchi Rama Rao v. 
Purapa Vimalakumari, AIR 1969 Andh Pra 
216, a Single Judge of the Andhra Pradesh 
High Court had to deal with a similar ques- 
tion. He has referred to several decisions 
of the Supreme Court and other Courts and 


-the relevant provisions of the Code in paras 


9 to 15 at pages 219 and 220, and summaris- 
ed the position in para 16 as under: 


“(1) The inherent powers of the Court 
are very wide and residuary in nature and 


' not controlled by any other provisions in the 


Code; but they cannot override the express 
provisions of the law. 

(2) The inherent powers under Sec- 
tion 151, Civil P. C. have to be sparingly 
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exercised and that too, only to meet the 

ends of justice, in appropriate cases, where 

there are no specific ress provisions in 

the Code of Civil lure to meet such 
a ee E ET 

In Veerabhadrappa v. C. Venka- 

ATR 1961 Andh Pra 226, a Single 


Judes of the Andhra High Court has ob € 


ae Appellate Court can remand a suit 
for fresh al to the Court of first in- 
stance only in the circumstances laid down 
in Order 41, Rule 23, Civil Procedure Code, 
and in no other. If it decides Me receive 
additional evidence in appeal under O. 41, 
Rule 27, Civil Procedure Code, it may it- 
self record the additional evidence or direct 
the trial Court or any subordinate Court to 
record the same and send up the evidence 
or direct the trial to Appellate Court, which 
must then p to hear and dispose of 
the appeal in the light of the fresh evidence 
and the evidence dy on record in ac- 
cordance with Rules 28 to 80 of Order 41, 
Civil Procedure mtr ‘The appa continues 
to remain on the file of the Appellate Court 
till the additional evidence is SAE by it 
and the appeal heard and disposed of. There 
can be no question of ordering a remand in 
this situation.” 


I am in entire agreement with the ratio of 
this decision and the course indicated there- 
in ought to have been followed by the learn- 
ed Appellate Judge. 

25. In Ratilal Sakarlal v. Gandabhai 
Mulj nha 8 ver LR 40 = (AIR 1962 Guj 
61), R. B. Mehta, J., had also taken a simi- 

view, .It is observ 


“Where the trial Court has decided the 
case not on a p ‘issue but on 
merits and when the matter comes in ap- 
peal, it is not correct for the first A cepa 

urt to reverse the decree of the 
and to remand the whole case back to the 
trial Court but that thé first Appellate Court 
should act under the provisions of Order 41 
Rule 25 of the Code of Civil Procedure.” 

26. Similar view was taken _by_Jus- 
tice Miabbhoy (as he then was) im Patel 
Shanabhai Galabhai v. Chaturbhai Lallubhai, 
(1962) 3 G LR 651. 


27. Civil R ppln. No. 633 
of 1965, py 11- IL 1065 “sce ivan, J., has 
also taken p ilar e 


28. Civil Appla. No. 172 
of 1965, pf e. 3 (Cus). A. Desai, 
| had to deal with a similar question ‘as 

agitated before me. 
the relevant provisions of Order 41, Rules 27 
and 28 and the decisions of the Gujarat High 
Court referred to above, my learned brother 
observed: 

“The only thing proper for the Appel- 
- late Court to do was to have ee 
appeal on its’ own file and either to Wave 
taken the evidence refused by the trial Court 
itself or to have directed the trial Court to 
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take the a pan was refused by it.” 
In my opinion, th pellate Court was in 
error in setting aide Ane decree of the trial 
Court and remanding the matter to the trial 
Court after setting aside the decree for 
fresh disposal. The learned Appellate Judge 

ouen to have kept the appeal to his. file an 
er ought to have taken the evidence re- 
fused by the trial Court itself or ought to 


have directed the trial Court ‘to. take the - 


evidence which was refused ae it and which 
the Appellate Court thought that such addi- 
tional evidence should have been allowed to 
part of. the order, 
, setting aside that decree and re- 
manding the matter to the trial Court for 
fresh disposal in accordance with law, there- 
fore, cannot be sustained. In this view of 
the matter, the order. of the learned District 
Judge, setting aside the judgment and the. 
decree of the trial Court is set aside. His 
order remanding the suit to the trial Court 
for fresh disposal is set aside the rule to that 
extent is made absolute and the rule for the 
remaining part of the Order of the Appel- 
late Court, namely, that the opponent should 
be allowed tolead additional evidence men- 

pepe Court in para 10 of 
its judgment an etitioner will have a 
right to rebut that additional evidence led 
by the opponent, remains intact. The rule 
for that remaining part of the order of the 
— Court is discharged. 


29. . The revision petition is 
allowed. The Appellate Court is oe 
retain the appeal on its file. The Appellate 
Court is directed that it may either take the 
aforesaid additional evidence by itself a it 
may direct the trial Court to take that evi- 
dence and to send-it when taken to the ap- 
pellate Court as contem R o the provi- 
sions of Order 41, R the Code. 
Parties to bear their Saar costs in this 
revision petition, Rule is modified. 

. j Petition partly allowed, 
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Mistry Babulal Tulsidas, Apoiioant a v. 


'Sayla Gram Panchayat, Dist... Surendranagar 


and others, Opponents. 


ecial Civil In, No. 113 of 196 
D/- 2 Spee 1969. APP 5, 


‘(A) Pancha yats — anchayats 


i. Gujarat 
has.. Act (6 of 1962), S. 192 (9) and ay — Pro- 
After referring to ~-ceedin 


gs under sub-section (9) do not be- 
come illegal for non: renderng of bill under 
sub-section (1). (Para 2) 


(B) Panchayats — Gujarat Panchayats 
Act (6 of 1962), S. 192 (1) — “Any other sum 


due” — Meaning — Principle of ejusdem 
generis cannot be applied in construing 
those words, ~ 
FN/JN/C802/70/JRM/B 


1971 
Octrol duty sails within to om Panchayat 


under a lease the: expression 
“any other sum” in Section 192 (1). That 
e oa sho should not be construed to take 
our from the preceding words ‘tax’ or ‘fee’. 
The AE Fead eneris cannot 
as the wod “ con (which must be 
epplied a effect in Section 192 (1) ) indicates 
width a to selec A the por of 
the words it go possi- 
bly included A ‘them. AIR 1965 a bay | 
P (1912) 17 Cal WN 7385, 
guished. (Paras 4 and 5) 


(C) Interpretation of Statutes — Court 
will hesitate to assume absence of due deli- 
beration by the legislature in the use of an 
expression in a statute. (Para 4) 


(D) Interpretation of Statutes — Duty 

of Court — Rewriting a section is not its 

ion. (Para 6) 

) Panchayats — Gujarat Panchayats 

Act (6 of 1962), Section 192 (1) — “Sum 

ecome due” does not refer to sum 

‘determined or adjudged’ — There is no 
need to add such words to effectuate legis- 

lative intention — Contract amount clairaed 

E E r ee aoe 

not affect validity of recovery proceedings. 

(1956) 1 All ER $10, Distinguished. 

(Paras 6 and 7) 

cipalities —— Bombay District 

Manita ren 3 of 1901), Siete 40 £ 
(5) and 81-A — Waa d ” in § 

ton 40 (6) does not ee a docn- 


ing 
under Section 40 (5) granted under Sec, 81-A 
by public: auction and special resolution is 
not invalid in view of second part of Sec- 
tion 40 (6). AIR 1983 PC 68 & AIR 1963 
Mad 307, Referred. 


(G) Panchayats — Gujarat 
Act (6 of 1962), Sections 307 (© (£) and 192 
— Amounts under contracts -entered into 
by municipality before its conversion into 
panchayat are recoverable by that panchayat 


— Hence recovery proceedings under Sec- 
tion 192 will I bo vil valid. (Para 10) 
(D Pancha — Gujarat Panchayats 


Act (6 of 1962), Sections 192 (1) and 279 — 

“Any other sum” in Section 192 (1) does not 

refer to fines in view of Section a D 
(Para 


logical Paras 
52) = 


Cases Referred: 
Mae AIR 1965 ba 181 
e LR 49 das v. 


Jagmo 


pieds AIR 1983 Mad 307 (V 50) = 
ne 2 Mad LJ 116, Malabar 
rie eum Co, v. Continental 


Ltd, Ma 
1988) 1956-1 All ER 310 = 1956 
Ch. 250, In re A Claim by Collbran 7 
(1888) AIR eres PC 68 2) = 
60 Ind App 18, Hansraj Gupta v~ 
1871 Guj/7 IV G—28 
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l roae under 


[Pr. 1] Guj. 97, 
Du Dun-Mussorie Electric Tram- 


y Co. L 
(1912) 17 Cal WN 735 = 19 Ind 
Cas 765 (PC), In the matter of 
Sir Stuart Samuel 


K. G. Vakheria, for Seen P. M. 
Raval (for. No. 1) and J. R Asst. 
Govt. Pleader with M. G. Doshit M/s. 
Bhaishankar Kanga and Girdharlal, Ad 
Govt. Pleader (for Nos. 2 and 8), for Oppo- 
nents, 


M. P. 


Bombay’ I Munici res 1901, re 
to as ‘Municipal Act’) 

The lease was ted in exercise of 

under Section 81-A of the Municipa Act. 
The said Sayla Municipality was ent- 
ly conv Sor a Gram Panchayat. The 
lease was e period commencing from 
April 1 1962 md expiring with March 8 
1963. it was ted by public auction an 


was enctiened a resolution passed by the 
Municipality on March 28, 1962. Under the 
said lease a sum of Rs. 80,999/- was to be 
paid by the petitioner to the Sayla Munici- 
ity, in respect of the octroi duty for the 
aforesaid: peri The right to collect the 
amount payable under the said lease has ac- 
crued in favour of the respondent No. 1 (the 
Sayla Gram Panchayat) in view of the fact 
that the Sayla Municipality was converted 
into a Gram Panchayat er the relevant 
rovisions. It is the case of the petitioner 
on February 1, 1968 the Sayla Munici- 
ity terminated the aforesaid lease, As 
per the terms and conditions of the lease the 
amount that was payable was to be paid by 
equal monthly i ents. d the amount 
in respect of ev aunen was fo De maid 
on or before the lOth of every month. 
was also a stipulation in respect of penalty. 
It was provided that if there was any de- 
fault in payment of any instalment a penalty 
at 10 cent was payable every month, On 
May 19, 1968 the first respondent Sayla 
Gram Panchayat served on the petitioner a 
writ of demand calling upon him to make 
payment of a sum of Rs. 718,945.95 due on 
account of non S a i of the instalments 
e octroi lease for the year 
962-63 eve of the py payable on 
account of aon poaa of the instalments 
rere ae of which the petitioner was in 


ult. The petitioner was called upon to 
make payment ee 30 days from the ser- 
vice o the writ of demand along with a 


sum of Re. 1/- being the fee for the issue 
of the said writ. Intimation was given to the 
petitioner that upon his failure to show suffi- 
cient cause for non-payment to the satisfac- 
tion of the Panchayat, a warrant of di 

would be issued for the recovery of the said 
sum with costs. In reply to this notice of 
demand, the petitioner made an application 
dated 13th July, 1963 showing cause as to 
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why the amount should not be recovered. It 
appears that the Collector of Surendrana 

passed an order on July 29, 1964 to the 
effect that the sum of Rs. 15,441.17 was 
payable on account of octroi lease of Sayla 
Gram Panchayat and that the said amount 


was recoverable from the petitioner as ar- 


rears of land revenue. A certificate was issu- 

ed under sub-section (1) of Section 8 of the 
' Revenue Recovery Act and was transmitted 
to Respondent No. 8, the Collector of Bhav- 
nagar i It was in ance of this 
certificate that the ondent No, 8 pro- 
ceeded to take in attachment an immovable 
Propet, belonging to the petitioner situated 
in Botad. Thereupon the petitioner has ins- 
tituted the present petition under Article 226 
of the Constitution of. India praying that a 
writ of mandamus or any other appropriate 
writ be issued prohibiting the respondents, 
their agents or employees from recovering 
the aforesaid amount of Rs. 15,441.17 in res- 
pect of the octroi lease for the period from 
ae 1962 to March 31, 1968 as arrears 


revenue. 


2. It is the case of the petitioner 
in the petition that Section 192 of the Guja- 
rat Panchayats Act, 1961 (hereafter refer- 
red to as the Panchayat Act) under which 
the recovery is sought to made is ultra 
vires the Constitution of India being viola- 
tive of Articles 14 and 19 of the Constitu- 
tion. Though this challenge was made in 
the petition, at the time of the hearing the 
Jearned Counsel for the petitioner stated that 
he did not want to press this contention, In 
view of this statement it is not necessary to 
examine the question as re the vires of 
Section 192 of the Panchayats Act. On 
merits the first point made by the learned 
Counsel for the petitioner was that the pro- 
ceedings for recovery initiated against the 
putea were bad in Jaw by reason of the 
act that the procedure envisaged by Sec- 
tion 192 of the Panchayats Act had not been 
followed. This contention was built .on the 

ce that a bill in respect of the 

amount claimed from the petitioner had not 
been rendered on him. It was made in the 
context of sub-section (1) of Section 192 of 
the Gujarat Panchayats Act. This ent 
loses its edge use it overlooks the fact 
that the recovery sought to be made is not 
na sub-section (4) of oon a all 
e present gs have their origin in 
sub-section (8) of Section 192. For the pur- 
poses of this argument the scheme of Sec- 
tion 192 may be examin n render- 
ing of a bill under sub-section (1) of Seo- 
tion 192, and upon the service of a writ of 
demand under sub-section (2) of Sec. 192, 
the sum for which the demand has been 


made is not paid within 80 days from the, 


date of the service of the writ of demand, 
the Panchayat may levy such sum by dis- 
traint and sale of the moveable property of 
the defaulter in the prescri man- 
ner. Under sub-section (4) of Section 192, 
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recovery by distraint and sale of the move- 
able property of the defaulter cannot be 
made until a bill in respect of the amount 
is rendered on the person concemed and 
unless it is followed by a writ of demand as 
contemplated by sub-section (2) of Sec. 192. 
Now in the present case it is established 
that the recovery is being made by the Col- 
lector at the instance of the competent au- 
thority acting in exercise of the powers 
under sub-section (8) of Section 192. This 
provision is designed to meet the case where 
a Panchayat f to recover any tax, fee or 
any sum due or when such Panchayat’ neg- 
lects to take action under sub-sections (2) and 
a) of Section 279 or sub-sections (2) and 
4) of Section 192 of the Panchayats Act. In 
the present case the Collector was moved b 

the competent authority under sub-section O 
of Section 192 on the ground that the Pan- ` 
chayat had failed to recover the sum due to 
it. It was in exercise of powers under sub- 
section (9) of Section 192 that the Collector 
had started recovery proceedings and issued 
the certificate of recovery. Such being the 
case, the fact that a bil was not rendered 
on the petitioner before commencing the 
recovery proceedings will not be of any 
avail to the petitioner for challenging the 
legality of the recovery proceedings. 


3. Coming now to the next chal- 
lenge to the recovery proceedings, it is 
founded on an argument into ques- 
tion the interpretation of sub-section (1) of 
Section 192 of the Gujarat gerer fav Act, 
1961. The said section reads as under:— 


192. (1) When any tax or fee or any 
other sum me due, a Panchayat 
shall with the least alan delay, cause 
to be presented to the person liable for the 

ayment thereof a bill for the amount due 
om him, specifying the date on or before 
which the amount s be paid. 


4, The argument of the leamed 
Counsel for the petitioner is that the critical 
ression “when any tax or fee or any 
other sum has become due” must inter- 
preted by reference to the rule of ejusdem 
eneris. It is contended that the expression 
any other sum” must take colour from the 
preceding words ‘tax’ or ‘fee’. The argu- 
ment is that “any other sum” which is in 
contemplation of the legislature is a sum 
which is of the nature of a tax or a fee or 


sion of the Municipal ow if the 
legislature was maki vision only .in 
respect of sums due by way of tax, fee or 


to employ the words “any other:sum due” 
which are of very wide import. The Court 
would be slow to assume that the legisla-|- 
ture hed used the expression without due 
deliberation. The legislature could have 
easily used the ession “tax, fee or an 
such sum due under the provisions of this 
Act.” The expression “any other sum” gives 
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the clue to the mind of the legislature. There 
is also another test available for re-assurance 
on this point. That test lies in posing the 
question: is there any other sum of a like 
nature or akin to tax or fee which does not 
fall within the expression ‘tax or fee’ and 
which the legislature had in contemplation? 
The learned Counsel for the petitioner invit- 
ed our attention to sub-section (4) of Sec 
tion 98, sub-section (8) of Section 163, Sec- 
tion 149 and Section 178 of the Gujarat 
Panchayats Act in this connection, Now 
sub-section (4) of Section 98 authorises the 
Panchayat to impose facial which may ex- 
tend to 50 rupees and in case of a continu- 
ing .contravention 
fine extending to rupees five per day during 
subsistence of such contravention. It is 
urged that this is a sum of money which 
would not be covered the expression 
“tax or fee” and yet would be an amount 
recoverable under the provisions of the Guja- 
rat Panchayats Act. It is not possible to 
accede to this argument because Section 279 
makes a provision for the recovery of fines 
imposed under the provisions of the Pancha- 
yats Act. Sub-section (2) of Section 279 
enables the Panchayat to recover the same 
by distraint and sale of the defaulter’s move- 
able prop The legislature having al- 
ready provided for the mode of recovery 
of fines, it is evident that in using the ex- 
ression “any other sum of money due” in 
tion 102, it was not a sum recoverable 
by way of fine which was in the contempla- 
tion of the legislature. 


5. Turning now to sub-section (5) 
of Section 98 on which reliance has been 
placed by the learned Counsel for the peti- 
tioner, it relates to the recovery of expenses 
incurred by the Panchayat for carrying out 
an alteration or demolition by its officers 
upon the failure of a person to carry out 
such alteration or demolition or erection or 
re-erection, notwithstanding a written notice 
requiring him to do so. The answer to the 
argument is to be found in the section itself 
which provides that the amount in this con- 
nection shall be recoverable in the same 
manner as an amount claimed on account of 
any tax recoverable under Chapter IX which 


is the Chapter containing Section 192. 
Sub-section (5) of Section 98 is a 
self-contained provision which provides the 


machinery for the recovery of the amount 
expended in the aforesaid connection. There 
was, therefore, no need to make any pravi- 
sion in this behalf in Section 192. This 
argument also, therefore, renders no assis- 
tance to the learned Counsel for the peti- 
tioner in support of the plea that the words 
“any other sum due” must be construed 
ejusdem generis, A reference was then 
made to Section 149 of the Panchayats Act. 
This provision enables the State Govern- 
ment to entrust to the Panchayat the func- 
tion to recover the land revenue due under 
the Land Revenue Code. ‘This provision 
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cannot buttress the argument advanced by 
the learned Counsel. en the Panchayat 
makes a recovery of land revenue by ‘virtue 
of the authority delegated to it under Sec- 
tion 149, it does not recover any sum due 
to the Panchayat. It is only making reco- 
very of a sum due to the State Government 
as the collecting agency created under Sec- 
tion 149. Section 192 on the other hand 
deals with tax or fee or any other sum of 
money which is due ‘to’ the Panchayat. 


Lastly our attention has been called to the 
rovision contained in Section 178 of the 
anchayats Act. It is provided by this sec- 
tion that subject to any general or special 
order, it shall be competent to a Panchayat 
to levy all or any of taxes and fees enu- 
merated in clauses 1 to 88 of sub-section (1) 
of Section 178. This provision can render 
no assistance to the petitioner because on 
a plain reading of the section, it refers to 
taxes and fees which d be ex-facie cov- 
ered by the expression “tax or fee or any 
other sum due” employed in Section 192 (1). 
The learned Counsel for the petitioner has 
not been able to point out any other provi- 
sion under which a sum other a tax or 
fee could become payable under the Pan- 
chayats Act. Since there is no such sum 
which would become payable, acceptance of 
the petitioner’s interpretation would imply 
that the legislature had used the expression 
“any other sum” without any purpose. It 
would be unreasonable to take such a view. 
The word “any” is a word of expansion 
indicative of width and amplitude sufficient to 
bring within the scope and ambit of the 
words it governs, that can possibly be 
included in them as observed in Jagmohan- 
das v. Jamnadas, 6 Guj LR 49 at page 82 = 
(ATR 1965 Guj 181 at pp. 199-200). The 
learned Counsel for the petitioner has how- 
ever placed reliance on the case of Sir Stu- 
art Samuel, Member of Parliament, (1912) 
17 Cal WN 785 for contending that not- 
withstanding the use of the word “any” the 
rule of ejusdem generis was ae by the 
Privy Council in that case. e facts lead- 
ing to the said case would show that Sir 
Stuart Samuel, being a Member of the House 
of Commons, was parner of the firm which 
made contracts with the Secretary of State 
for India in Council for borrowing money on 
short loans and for See ilver for the 
ia of the Indian currency. Act 22 
o. Il c. 45 (1782) declares that it was 
enacted to preserve the om and inde- 
pendence of Parliament; and the mischief 
ed against is the sapping of that free- 

dom and independence. It provided that a 
member having “directly or indirectly” un- 
dertaken a contract with “the Commissioners 
of His Majesty's Treasury, or of the Navy 
or Victualling Office,” or “the Master-Gene- 
ral or Board of Ordnance” or “any other 
person or persons whatsoever” would incur 
disqualification. Having regard to the fact 
that all the persons enumerated in the first 
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section of the Act were holding offices as 
. officers of British Government, the view was 
taken that in enumerating these several office 
ei which preceded the material words 
other person or persons whatsoever”, 

die doctrine Ay ejusdem generis would apply 
and that any “other person” would 
anyone who held an office In the 
Government of a similar kind 

merated. That dain toras on the inter- 


tation of that the fact ¢ ot And 

regard to the e 

of he S was to saf epee 

‘ dom and in dence of Miao ts 
the ing principle: 

erson concerned was disabled fr rA enter- 


g into any contract with the officers 
the British- Government, the aforesaid con- 
struction was accepted, In the ent case, 
however, for the reasons we have . 
set out the word “any” must be given 
effect, We are of the opinion that the inter- 

etation canvassed by the learned Counsel 

r the petitioner ogag the ates a 
fuser: generis cannot, therefore, be 







R" a Comin on to a oe 
o argument on the terpretation 
of ‘sub-section (1) of Section 192, it is the 
ae learned a for the 
Honer e expression en any tax 
potio or other sum has become due” 
must be as “any tax or fee or an 
other sum ‘found or determined’ to be due”. 
It is contend: t she eae must be 
drawn between a sum ed by the Pan- 
chayat and a sum aa is ‘determined or 
adjudged’ to be due to the Panchayat by 


. Now it ecessary 
Aa ie (1) of Paas 192 in pica’ 
to able to ee e argument o 
learned Counsel. In fact, it would become 
necessary to rewrite the section which is not 
the function of the Court. There is no com- 
o: of oeir and there is no necessity 
ad such words to effectuate the 
intention abe e legislation. It is, therefore, 
eared C 
sum which has been determined or adjudged 
be due to the Panchayat. 


a The recovery proceedings javë 
also been challenged on the ground that the 
sum of mon in of which the 
demand has 


BoA or 
‘in fact’ due, 


due. beac 
Claim by Collbran ecane: (1956) 1 AN 
Of Course the 


sum and not an unliquidated 
a claim for damages. This 


Mistry B. T. v. Sayla Gram Panchayat (Thakkar J.) 


A.L R. 


is immaterial for the present purposes be- 
cause it is not the case of the petitioner aal 
the sum claimed is by pat dacs of damage 

which has been o ee 


sum 
chayat is claimed aa a ae which 
provides for periodical payments, This argu- 
ment, therefore, cannot help the petitioner. 
It is next contended that the sum of money 
ich is claimed must be not only due but 
recoverable under law. It is true that in 
conformity with the principles laid down in 
the case of . Dehra Dun 
Mussoorie Electric Tramway Co. Ltd., AIR 
1933 PC 63 and in the case of Malabar Pet- 
roleum Co, v. Continental Oil Co., Ltd., 
Madras, AIR 1968 Mad 807, the amount in 
question must be recoverable under law. 
The contention of the learned Counsel 
the petitioner is that 


amount in 


inasmuch as 
lease was given to the petitioner was, in his 
submission, a void transaction. The ques- 
tion, therefore, is whether the transaction 
of lease in favour of the petitioner is a void 
transaction as contended the petitioner. 
in this. is incorporated 
of the ition. Jt is 


uce the c enge in the 
e petitioner. It r thus:— 
“7 (2). That the petitioner submits tens 
pal Act as ada 


mecessary to 
very words of 


Munici 
the Saurashtra area of the 


of a ers yea be in writing and 


dent and two other ors and must be 
sealed with the common seal of the Muni- 
palT, If there is no such contract in writ- 
ing, then there would not be any legal con- 
tract between the parties and the Municipa- 
lity cannot claim any right in absence of any ` 
such contract. The petitioner submits that 
there being no contract as provided in Sec- 
tion 40 of the Bombay District Municipal 
Act as adapted and applied to the Saurash- 
tra area of the Gujarat State, the ee 
lity is not entitled to claim anything b 
of any amount due under the contant pi 
therefore also the recovery as arrears of 
land revenue is illegal.” 


It is clear that the challenge is grounded on 
three alleged infirmities, It is “alleged R 
that the aitai should be in writing, (2 
that it must be signed by the President or 
Vice-President and two other Councillors and- 
(3) that it must bear the common seal. The 
Seam is that in as much as none of 

ese three essential conditions contemplated 
by sub-section .(6) of Section 40 exists in 
the instant case, the contract is a void con- 
tract. It is necessary for the proper appre- 
ciation of the point in issue to quote Sec 
tion "40 (6) of the Municipal Act, This is 
how it runs: 
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“40 (6). Every contract entered into, by 
or on behalf of a Municipality other than a 
contract to which sub-section (5) apEtes 
shall be in writing, and shall be signed by 
the president or vice-president and two other 


councillors, and be sealed with the 
common seal of the cereals Every 
contract to which -sub-section (5) applies 
shall be executed by the chairman of the 
managing committee, or the chairman of 
such other committee, or such other in- 
ividual, as is emj 


such manner and form as, according to the 
law for the time being in force, would bind 
such chairman or individual if such contract 
were executed by him on his own behalf.” 


8. Now the opening words of sub- 
ion (8) make it clear that 


also the requirement that it shall be sealed 
by the common seal of the Municipality is 
applicable to every contract other than a 
contract to which sub-section (5) of Sec- 
tion 40 applies. The pertinent question to 
be asked is whether the ent contract is 
a contract contemplated by cabscetion (5) 
of Section 40 or a contract other than a con- 


tract to which sub-section (5) of Section 40 
applies. Sub-section (5) of Section 40 is a 
- provision which is applicable to all contracts 
other than the contracts enlisted in sub-ss. (1) 
to (4) of Section 40. It is not in dispute 
that the present contract cannot fall under 
anyone of the aforesaid four clauses. There 
ig no manner of doubt, therefore, (and this 
is not disputed by the learned Counsel for 
the petitioner) that the contract would fall 
under sub-section 5 of Section 40. It is 
thereupon obvious that the requirement re- 
ing the contract being in writing, being 
signed by the President or Vice-President 
and two other Councillors and as re 
bearing the common seal of the Municipa- 
ity is not essential for such a’ contract. 


9. This being a transaction’ which 

is covered by sub-section (5) of Section 40, 
e irement which must be fulfilled is 
that which is embodied in the second part 
of sub-section (6). It is provided therein 
that every contract to which sub-section (5) 
applies shall be executed by the chairman 
the managing committee, or by the chair- 
man of such other committee, or by such 
other individual, as is empowered in that 
b in such manner and form as, accord- 
ing to the law for the time being in force, 
would bind such chairman or individual if 
such contract’ were executed by him on his 
own behalf. As the challenge was framed 
by the petitioner in the petition, it was 
‘foun on the premise that it was a con- 
tract to which the first part of sub-section (6) 
was applicable. Arerio there is no 
averment in the petition t the contract 
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in question is not executed in the manner 
required by the second a of sub-sec- 
tion (6) of Section 40 to which a reference 
has been a moment ago. Even so the 
learned Counsel for the pone has argued 
that having regard to the language of the 
aforesaid provision pertaining to the contract 
to which sub-section (5) applies, in as much 
as it is essential to esta lich that it has been 
executed in such a manner and form as ac- 
cording to the law for the time e 
force would bind such chairman or indivi- « 
dual, it must be a contract in writing. Im- 
ortance is emphasized of the expression 
executed for contending that the contract 
must be a contract in writing. Now the 
word ‘execute’ has been inter alia defined in 
the Shorter Oxford English Dictionary to 
mean: to follow out, to carry into effect, to 
carry out, to perform, to go through the 
formalities necessary to its validity. It is, 
therefore, not possible to agree with the 
submission that the word ‘execute’ necessa- 
ily means that a document in writing is 
contemplated. ‘Execute’ would mean ‘mak- 
ing’ or ‘bringing into existence’ a contract by 
going through the formalities necessary to 
e validity thereof. It does not necessarily 
mean that whenever a word ‘execute’ is em- 
ployed it must refer to a document in writ- 
suport for this view]. 
upon an examination of the scheme of Sec- 
tion 40 itself. Sub-clause (1) of Section 40 
provides for the contingency of the Muni- 
ipality wanting to sell or transfer or create 
a e in respect of any property belonging 
to the jaan a AA For this important func- 


tion a Pee been made in the first 
part of sub-section (6) that the contract 
shall be in writing, shall be signed by the 
President or Vice-President and two other 
Councillors, and shall be sealed with the 
common seal of the e va G Sub-sec- 
tion (2) of Section 40 provides that in every 
case lease of immovable property for a 
term exceeding seven years, and of every 
sale or other transfer, of any such property 
the previous sanction of the mmissioner 
shall be required, Sub-section (8) of Sec- 
tion 40 requires that a lease for a period 
exceeding one year, or of a sale or other 
transfer or contract for the purchase of any 
immovable property and in case of every 
contract which will involve expenditure, not 
covered by a budget grant, and of’ every 
contract the performance of which cannot be 
completed within the official year current at 
the date of the contract, the sanction of the 
Municipality shall be required. This also 
makes it evident that a distinction has been 
drawn between contracts which have far- 
reaching implications and which have a 
bearing on the property rights of the Muni- 
cipality and other contracts. Special safe- 
guards have been provided by the legisla- 
ture for the former. Sub-section (4) .of Sec- 
tion 40 relates to a contract for the pur- 


chase of moveable property, or for the sale 
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of any movable pea Mis peor a a 
east des ity, in case 


a diture or R to as wong 
estimated fn the Municipal accounts at a 


re exceeding Rs. 1000/-. Here again 
having regard to the importance of the sub- 
ject-matter of the contract, it is provided 
that the sanction of the Municipality is re- 
quired. It is important to realize that sub- 
section (4) of Section 40 provides that the 
requirement regarding the sanction be 
restricted to the contract Geena the subject- 
matter of transfer exceeds Rs. 1000/-. 
a contract where the ance ee is less 
than Rs, 1000/-, oe Pong would under 
sub-section (5). a different ‘provision 
has been i ea 
in sub-section (5). So far, the safe-guard 
that a been provided enjoins that the con- 


to be in writing and that 
it ie koa 


ture of the President 
or Vice-President and two other Councillors 
and the common seal of the Municipality. 
All thesé formalities are dispensed with in 
regard to the contract which falls within the 
ambit of sub-section (5) of Section 40. The 
only requirement that is envisaged by the 
second part of sub-section (6) which - stains 
thereto is that it must be executed (that is 
to say made or brought into existence) by the 
Chairman individ 


rm as, in law would bind such individual 
if he were to contract on his own behalf. 


to bind such a Chairman or indivi- 
nal if such contracts were to el executed 
by them. In other words only such formali- 
ties are n as the Chairman or such 


ecessary 
individual would be required to conform to 


in case he were entering into a contract on. 


his own behalf.’ Nothing more than this is 
required having re to the fact that all 
the functions which have been considered 
to be of a serious import have been dealt 
with by sub- soctions A to (4) of Section 40 
and are covered by the provisions of the first 
part of sa esa (6) of Section 40. With 
regard to the contracts which do not fall 
within the special categories contemplated 
by subsections (D) to (4) of Section 40, the 
requirement is o a lower ord er viz., such as 
would be . in the case of a transac- 


the petitioner were oo it would mean 
that even. for minor transactions such as 

g stationery or small items for the 
office, a contract cannot be entered into 
otherwise than in writing and without fol- 
lowing the formalities enjoined by the frst 
part of sub-section (6). There is no compel- 
ling circumstance to induce us to take the 
view that the second part of Section 6 re- 
“Iquires a contract to be in writing. The only 
requirement that is in contemplation is that 
tt should be ‘executed’ that is to say ‘made 
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or carried ouť in such manner as one eu 
expect from an individual pire i ae 
own business. In the present case the lease 
has been given to the petitioner in exercise 
of powers contained in Section 81-A of the 
Municipal Act which makes it lawful for 
the Municipality to lease the levy of any toll 

may be imposed under the Act by 
“public patie or private contract”.. It can- 
not be gainsaid that if an individual were 
to confer such a right by a Ee daria auction, 
it would not be necessary under the law for 
him to execute a written document, 
e, reading second of sub-section (6) 
of ‘Section 40 with Section 81-A, it cannot 
be posited that there is any infirmity in the 
manner in which the contract has been exe- 
cuted. This contention must also, therefore, 
fail. It may be mentioned that there is = 
challange in the petition with an eye 
second part of sub-section (6) of Section 40. 
It is not contended that the contract was 
not entered into by an official or individual 
empowered in this behalf under sub-sec- 
tion (6) of Section 40. 


10. Lastly it is pointed out that 
when the contracts were entered into, the 
Panchayat had not come into existence and 
that the oe of the Municipal Act were 
applicab The circumstance that subse- 
quently the Municipality has been converted 
into a Panchayat, it is so argued, will not 
entitle the Panchayat to take recourse to the 
machinery of the Panchayat Act for initiat- 
ing recovery proceedings because the con- 
tract giving rise to the claim was entered 
into at a time when the Municipal Act was 
applicable. Now a S E can a coD- 
verted into a Panchayat by omg a ien 
ration under Section 9 of E Pan Pa Act. 
The effect of this conversion would be, as 
provided in clause (f) of Section 307 of the 
Gujarat Panchayats Act that all debts and 
obligations incurred and all contracts made 
by or on behalf of the municipality imme- 
diately before the said date, and subsisting 
on the said: date, shall be deemed to have 
been incurred and made by the Fon it by or in. 


There- 


exercise of the powers erred on it 
under the said Act. The ne and ob 
tions which were previously those of the 
a - by virtue of this fiction intro- 
sub-section (5), become the debts 
and the obli tions of the Munici (Pan- 
the contracts ent . into 
Municipality become the con- 


to the Munici ality would, therefore, be an 
amount now due to and recoverable by the 
Panchayat as the successor of the Municipa- 
lity. Upon Pies this conclusion, it is 
clear that ovisions of Section 192 for 
the recovery a the sums due to the Pan- 
chayat would come into force and the 
amount would be recoverable as provided in 
the said section. view of the matter 
we are unable to upheld that contention of 
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the learned Counsel for the petitioner, Be- 
fore parting with the matter it may be men- 
tioned for the sake of record that a point was 
made in the petition that the order passed 
by the Collector was vitiated a reason of 
the fact that he had called for the report of 
the Mamlatdar and had acted on the basis 
of that report. The contention was that the 
Collector himself should have heard the par- 
ties and made the inquiries. At the time of 
the hearing, however, the learned Counsel 
for the petitioner did not press this conten- 
tion. 

11. No other point has been argued. 
This petition must, erdo, fail and will 
stand rejected with costs. Rule discharged. 
Interim orders will stand vacated. 

Petition dismissed. 


AIR 1971 GUJARAT 108 (V 58 C 18) 
N. K. VAKIL AND S. H. SHETH, JJ. 

M/s. Krishna Cinema, a partnership ipa 
Rajkot and others, Applicants v. The State o 
Gujarat and another, Opponents. 

Special Civil Appln. No. 919 of 1965, 
D/- 18-8-1969. 

(A) Constitution of India, Article 226 —~ 
Writ petition — Filing of —- Delay — Licens- 
ing Authority refusing to grant ‘No objection 
Certificate’ under Rule 5 of Bombay Cinema 
Rules (1954) — Appeal against to State Gov- 
ernment — Government also acting under 
wrong belief that appeal is maintainable — 
Writ petition filed immediately after disposal 
of appeal — Petition could not be dismissed 
on ground of delay. (Para 4) 


(B) Bombay Cinemas (Regulation) Act 
(11 of 1953), Section 5 (1) (a) — Bombay 
Cinema Rules, 1954, Rules 3 and 5 — Grant 
of ‘No Objection Certificate’ — Substantial 
compliance with Rules is enough — Cinema 
whether can be allowed to run in public inte- 
rest must be determined. 


The Licensing Authority or the State 
Government can refuse to give No Objection 
Certificate if it is found that the location is 
such that a Cinema cannot be allowed to be 
run in that building in public interest. Merely 
because in anticipation of such No Objection 
Certificate the applicant has raised a struc- 
ture, No Objection Certificate cannot be re- 
fused on that ground. The Government must 
decide whether Cinema can be allowed at such 
place in public interest. (Paras 11, 12) 

Section 5 (1) (a) requires only substan- 
tial compliance with the Rules so as to en- 
title a person to get a liecence and so also the 
issuance of No Objection Certificate. The 
discretion given to the Government in respect 
of issuing No Objection Certificate is not 
naked or untrammelled. (Paras 10, 11, 15) 

(C) Bombay Cinema (Regulation) Act (11 
of 1953), Pre — Interpretation of provisions 
of the Act — Rule as to. 


nat a nt 
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The Act itself is a mere regulatory piece 
of Legislation. The very preamble shows 
that the provisions of the Act and the Rules 
obviously put restriction on the fundamental 
rights o Le citizens under Article 19 (1) (£ 
and (g) of holding and enjoying propery 
and carry on any e or business. Suc 
provisions are generally to be strictly inter- 
preted. (Para 14) 

(D) Constitution of India, Article 226 — 
Writ petition —- New plea — Plea not raised 
in affadavit in reply — Not permissible to be 
urged (Para 15) 


(E) Constitution of India, Article 226 — 
Writ of mandamus — Order passed by 
Government in its discretionary power — 
Power to issue mandamus. AIR 1961 Ker 318, 
Dissented from. 


It is within the powers of the High Court 
to issue a writ of mandamus where it finds 
that the Government or the Government Offi- 
cers in whom the discretion is vested has not 
exercised that discretion in accordance with 
the requirement of law, or has taken any 
extraneous matters into consideration, In 
matters where the High Court has jurisdic- 
ton to issue writs of certiorari on the same 
principle the High Court has jurisdiction to 
issue a writ of mandamus against the State 
or its Officers. AIR 1961 Ker 318, Dissented 
from; AIR 1946 Bom 407 & AIR 1952 Bom 
468, Relied on. (Case law discussed.) 

(Paras 19, 21) 


(F) Constitution of India, Article 226 — 
Writ of mandamus — Issue of —- Refusal to 
grant ‘No Objection Certificate’ under Rule 5 
of Bombay Cinema Rules, 1954 -—— Refusal 
based on extraneous matters — Mandamus 


can be issued. 


The Government refused to grant No 
Objection Certificate under Rule 5 of the 
Bombay Cinema Rules, 1954 on the ground 
that the applicant had already made construc- 
tion anticipating the grant of certificate. Find- 
ing to the effect that the refusal would be 
proper in public interest was not given. On 
the contrary record showed that there were 
no other factors justifying refusal to t cer- 
tificate. Held, refusal to grant certificate was 
not proper and it was fit case to issue writ of 
mandamus directing Government to grant cer- 
tificate. The Government was bound to act 
quasi-judicially in granting the Certificate. 

(Para 21) 


Cases Referred: Chronological Paras 


(1969) ATR 1969 SC 655 (V 56) = 
Civil Appeal No. 2095 of 1968, D/- 
5-12-1968, P. Bhooma Reddy v. State 
of Mysore 20 
(1961} AIR 1961 Ker 318 (V 48) = 
TLR (1961) 1 Ker 184, Natarajan v. 
State of Kerala 18 
(1960) ATR 1960 SC 821 (V 47) = 
(1960) 2 SCR 148, Mahboob Sheriff 
and Sons v, Mysore State Transport 
Authority 20 


ho 
ng iiia eaaa 
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119p AIR 1954 SC 217 a 41) = 
SCR 883, Vice-Chancellor, 

veal University v. S. K. Ghosh 20 
(1952) AIR 1952 Bom 468 39) = 
54 Bom LR 681, State Pombay 


v. Laxmidas 
(1946) AIR 1946 Bom 407 (V 33) = 
ILR (1946) Bom 832, Dinbai Petit 
v. a a ala e 19 


for Applicants; p J. 
Shelat, ee Nov P Pleader, for Opponen 

VAKIL, J.: — This writ petition ta direct 
ed against the order of the District Ma agis- 
trate, Rajkot dated sae August, 1964 ( 
nexure K) g to grant a No Objection 
Certificate to the petitioners under Rule 5 of 
the Bombay Cinema Rules, 1954 (hereafter 
referred to as ‘the Rules’). 


2. The petitioner No. 1 is a a: 
oe firm and petitioners Nos, 2 and 
e 


19 


ting capacity of 600 ‘persons. They are 
engaged in this business since 1948. To the 
norih cast of the existing cinema house, the 
pioa own an open plot of land and 

ey desire to construct an annexe to the 
existing building on that open plot with a 


posit to construct a second auditortum with 
separate screen to exhibit cinema films; 
either idea being to exhibit En films 
continuo the 14th = May 1963, 
they made a Distri 
Magistrato, Raj Ezecutiy ve Engineer, 


H nted the permission by its 
mG tes dated. d May and 28th May, 
1983, subject to certain conditions to be 
complied with in the construction work 
which also required the petitioner to com- 
lete the building within period of one year 
' date of the issue of the Pe 
Similarly the Executive Engineer, P. W. D. 
Rajkot his letter dated 18th September, 
1963, addressed to the Additional District 
Magistrate, Rajkot granted the No oes 
Certificate under the Rules. It may be me 
tioned that with these applications ee by 
the petitioners, they had 1 forwarded copies of 
the plans of the proposed building and also 
the surrounding site plans were sent. It ap- 
pears that the petitioners in uate of the ae 
that the Rajkot Municipality had moa 
condition on the petitioners to 
. construction within a period of one year Be 
22nd May, 1968, started construction of the 
annexe according to the plans approved by 
the Executive Engineer. 
3. The period of the 
nual licence for the existing 


loners” an- 
Cinema 


Krishna Cinema v. 


‘From he 


a this ee notice, 


State (Vakil jf.) -A.L R. 


to expire on the 81st of December, 1963 
ad they had o SDP for renewal of the 
said licence and the impression that 
as -they were constructing a mere annex to 
their “Gaginal Krishna Cinema theatre, they 
by their letter dated 11th December, 1968, 

requested the District Magistrate to renew 
the tie liosnes and permit the addition of sitting 


éapacity so as to include the seats of the 
roposed new alee On the 2nd of 
Ja anuary, 1964, however, the District Magi 


trate informed the petitioners that as ey 
were constructing a separate auditorium wi 
a s te the existing licence could 


titioners, the peunoners had a 
wetter on the 2nd of January, 1964 (Annex- 
the Magistrate 


re- 


ee for E purpose of com a with ear 
annex and 


Oth enna 1964, Ta o ‘objections 
ies silane alle seek Gos 
8 to an PRE 
buldniy and the surrounding area are stat- 
ed. It is not a disputed fact that in reply 
no objections were re- 
public. On the 16th of 


submitting of such _ obj 


pies 
under Rula 5 a Tt may be noticed here 
that the District Magistrate is the Licensing 
Authority within the meaning of the Rules.. 
In the said report a copy whereof is pro- 
duced, with the rejoinder Aled by the pet- 
tioners at Annexure T the District Magis- 
trate has stated that the petitioner has re- 
quested the. ie t of n No Objection Certifi- 
a as he construct an annexe 
adjacent to his dine cinema house; that 
he has complied with the r ements of 
noa aion certificato from the Executive 
doa ou Le Beene a alo SPR f Ra 
a from the Borou uni o 
kot, He has also stated therein that a aoe 


ing to Rule 4, Public pulpy P blished 
in three local n ” but no 
objections were ‘bag es one; that 


he had filled ia ‘C form which as Bomani. 
ed with the letter and in his opinion, as the 
request was to permit him to construct an 
annexe adjacent to his existing cinema 
theatre, no new questions arise to be consi- 
dered and he recommended that the No ob- 
jection Certificate may be ted to the 
petitioners under Rule 5 (2). In the form 
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‘C’ sent with the letter, in column 18 the 
Licensing Authority has to give’ his opinion 
and also the recommendation, if any, and he 
has repeated in the said column what he had 
stated in his forwarding letter. But there 
ig one remark which need be noted. He has 
stated therein that the construction work which 
the petitioners have done, they should have 

ne after the No Objection Certificate was 
issued to them but the construction 
that they have made being in compliance 
with the requirement in accordance with the 
rules, and as the Executive Engineer and the 


P 
ere is no objection to the No Obfec- 
ton Certificate being granted by the State 
for the new construction and he recom- 
mended the issue of the certificate. The 
Government, however, did not t the cer- 
tificate but on the 9th of July, 1964, in- 
formed the petitioners that their application 
for constructing a permanent annex near the 
resent exi cinema and for obtaining a 
Ko Objection Certifi a could see ac- 
Petitioners thereu a to 
the State Government on: the 10% of July, 
1964, laining to the Government all the 
relevant’ facts which according to the peti- 
tioners were necessary to be placed before 
the Government to entitle them to the No 
Objection Certificate, However on the 21st 
of August, 1964, Government replied that 


the appeal was rejected as Government did. 


not see any reasons to change the decision 
already taken by the District Magistrate and 
which was communicated to the petitioners 
his letter dated 9th July, 19 There- 
er the petitioners made four representa- 
tions to the Government dated llth Septem- 
ber, ne 9th October, 1964, 28rd- January, 
1965 and 80th January, 1965. o peti- 
tioners however did not receive ay reply 
from the Government till the 2 une, 
1965 whereby the Government informed the 
pstitioners that the Government saw no rea- 
son for reconsidering the matter and making 
any alteration in the order passed by the 
District’ Magistrate. The petitioners were 
also informed not to make any further re- 
praata nion as they would not be consi- 
ered and will be filed. The petitioners 
were further told that if they desired they 
may undertake fresh proceedings under the 
Rules for constructing a parmanent cinema 
on the said site and make a new application 
under the relevant Rules to. the District 
Magistrate, Rajkot for obtaining a No Objec- 
tion ificate and on going mk those 
proceedings anew, the District - j 
and the ernment will take their decision 
on merits. Being dissatisfied with this, the 
titioners have come to this Court for re- 
. This petition is filed on the 80th of 
July, 1965.. 


4, Mr. B. ff. Shelat, the learned As- 


sistant Government Pleader appearing for 
the respondents raised the preliminary ob- 
jection that the petition be dismisséd 


\ ; 
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in limine as it suffers from the vice of extra- 
i dela d laches, As a first point 


eal li Ta rd d o fol ; 
app jes against the order Yy, 
1964 (Annexure T) because under the Rules 
it is not the Licensing Authority who refused 
the No Objection Certificate and -it is the- 
Government which has authority ‘under sub- 
ee ee eee t of such 
a iticate. The Licensing Authority mere- 
recommends to the Government. Under 
e circumstances when the Additional Dist- 
rict Magistrate informed that his request for 
No Objection Certificate cannot be ted, 
he merely communicated the decision -of the 
aae aryen Nal a 8 
pect argument is concern we 
not think that any fault could be fowmd. 
os eae sales eal ty pease that 
e act of filing the a e petitioners . 
and the time taken ia 
pe aon sh pb 5 eae Pi 
ourt were aggri 
assuming that the appeal would lie even 
then as the appeal was rejected on the 2Ist 


Au 1964 and the petition is filed on the 
80 ays 1965, there is great delay. The 
act of the petitioners’ in filing representations 


after representations cannot come to the 


- help of the petitioners to urge that there has 


been no-delay. Now in this particular case, 
we find that the authorities themselves in- 
cluding the State Government acted under 


the belief that an appeal was permissible 
against the order dated’ Sth July, 1964, -It 
would not therefore be p for us UD 


the circumstances to consider that the time 
taken by pe apes should not be taken into 
consideration tor 


said that the petitioners acted in such 
a manner as to deprive them of their right 
to approach this Court on the ground of 
delay or laches. It would be natural for the 
itioners to try and persuade the State 
vernment to grant the No Objection Certi- 
ficate to them and not rush to this Court all 
at once. There is nothing to indicate that 
the petitioners had made these various re- 
presentations merely in order to delay the 
matter or whileaway the time somehow òr 
other, Besides despite their representatio 
the State Government had not replied ti 
the 29th of June, 1965. But immediately 
the State Government informed the peti- 
toners that nothing could be done in the 
matter, within a month, they came to this 
Court filing this petition. It is also to be 


‘noticed that one of the petitioners’ conten- 


tion is that if it is the case of the respon- 
dents that untrammelled and absolute power 
was vested in the State Government to re- 
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fuse the grant of No Objection Certificate 
then the said Rule is ultra vires Articles -19 
and 14 of the Constitution as violative of his 
fundamental rights teed under the two 
Articles. Having regard to all these facts 
and circumstances, we do not think we would 
justified in refusing to exercise our dis- 
cretion to hear this petition on the ground 
of unreasonable delay or laches on the 
of the petitioners in filing this petition. e 
are, therefore, rejectin i liminary ob- 
on taisedon: ohall GF e ena ents. 

5. This takes us to the merits of the 
case. In the petition, the impugned order 
is tried to be ged on various conten- 
tions, But Mr. L M. Nanavaty, the learned 
Advocate for the. petitioners only placed the 
following su ore us for consi- 

tion: — 

L Under Section .5 (1) (a), the 

i be stati ty 


are to 
with and on the facts of this cas 
hong been. substantially complied with, the 
second respondent as Penang ay 
and the first respondent as_the final autho- 
rity were bound to issue No Objection Certi- 
ficate to the petitioners. - 

H. The power of granting or refusin 
No Objection ificate is not an unb 
power but it is controlled by the policy 
underlying the Act and the Rules so that on 
the tial compliance of the Rules the 
discretion must of necessity be exercised in 
favour of the applicants. 


II. If the provision as to issue of No 
Objection Certificate gives unfettered di 
tion on the Licensing Authority and the State 
Government, it is ultra yires Article 19 (1) 


ns 


(£ and (g) and Atticle 14 of the Constitution 
and in t event the petitioners are enti- 


tled to proceed to construct the annexe with- 
out No Objection Certificate. 


6. Now we find that the Points 
Nos. I and H more or less run into € 
other and they can dealt with together. 
In order to appreciate the submissions which 
are advanced before us on these contentions, 
it will be convenient to have a look at the 
televant sections of the Act and the Rules. 
The ble of the Act is: “Whereas it igs 
erpaiienE to provide for regulating exhibi- 
tions by means of nee cae hs and the 
licensing of places in which cinematograph 
films are exhibited in the State of Bombay. 
It is hereby enacted as follows:— 


Act extends to the ae of the 
Section 4 


which 
material section and we would 
“5. (1) The licensin 
icence under 
satisfied 


uce ft. 


authority shall not 
Act, unless it is’ 
that—. 


(a) the rules made under this Act have 
substantially complied with and 
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(b) adequate precautions have been 
taken in the place, in respect of which the 
licence is to be given, to provide for the 
safety of persons attending exhibition therein. 

(2) Subject to the provisions of sub-sec- 
tion (1), the licensing authority may, with 
the previous sanction of the State Govern- 
ment, grant licences under this Act to such 
persons as that authority thinks fit and on 
such terms and conditions and subject to 
such restrictions as may be prescribed 

(8) The State Government may, from 
time to time, issue directions to licensees 
generally or to any licensee in particular for 

e purpose of regulating the exhibition of 
any or class of so that scientific 
films, films intended for educational pur- 
poses, ing with news and current 
events, documentary films or indigenous films 
secure an re ls opportunity of being ex- 
hibited, and where any such ctions 
been issued, those directions shall be deem- 
ed to be additional conditions and restric- 
tions ee to which: the licence has been . 


gran 
Now it is obvious that this sub-section iD 
lays certain restrictions on the power of the 

no 


Licensing eny and it lays down that 


licence shall be-granted under the Act unless 
it was satisfied that the Rules made under 
the Act have been substantially complied 
with. So the requirement of compliance with 


‘the Rules before the licence could be issued 


is not strict compliance but substantial com- 
pliance. Section 8 empowers the Licensin 
Authority to revoke the licence or suspen 
it. Section 8 authorises the State Govern- 
ment to make rules for the purpose of carry- 
ing into effect the provisions of the Act. 
These afe all the sections of the Act which 
we need refer. We are more concern 

with the relevant provisions of the Rules. 


7. Rule 2 (b) lays down that 
“Cinema” means any place wherein an exhi- 
bition by means o RT is given. 
Rules 3 to 7 are to be found in Chapter I 
with the heading “No Objection Certifi- 
cate”. Rule 3 provides for the application 
to be given for “No Objection Certificate”. 
As arguments on both the sides have been 
advanced on the construction of this Rule, 
it would be proper to reproduce this Rule. 


2. Application for “No Objection Cer- 
cate” .— 
1) No person under 18 years of age - 
entitled to obtain or hold any licence 
under these Rules. 

(2) Any person desirous of erecting a 
cinema or converting ape premises into 
a cinema shall first make public his intention 
to do so by exhibiting a notice in Form “A” 
on a board on the proposed site in such a 
position that it can be plainly seen from the 
public esha eal upon w the site of 
such pono cinema abuts. The notice 
shall be in the language of the locality pro- 
vided that in the case of Greater Bombay 
the notice shall be in English as well as the 
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language of the locality. The notice on the 
Board shall be maintained on the site until 
the matter is decided by the Licensing Au- 
thority. 
The board shall be at least 4’ x 98’ in 
size and the notice shall be exhibited there- 
on in bold and clearly legible letters. 

(3) Such person shall also give a simi- 
lar notice in writing to the Licensing Autho- 
rity and make an application to the Licens- 
ing Authority for the t of a “No Objec- 
tion Certificate”, ec therein whether 
the application is in respect of a permanent 
cinema or a touring cinema, The application 
shall be accompanied by a plan of the pro- 
posed site drawn to scale and shall clearly 
indicate the surrounding roads and buildin 
which exist up to a ce of 200 y 
of the proposed site, schools, hospitals, tem- 
ples or other places ete., should be clearly 
indicated in the plan.” | 
As regards the construction of sub-rule (2) 
there is a controversy between the partes 
and we shall refer to the respective sub- 
missions on this behalf of the learned Advo- 
cates of the parties a little later. But what 
ig clear from sub-rule (2) is that when a per- 
son is desirous of erecting a cinema or con- 
verting an existing premises he has to pub- 
lish his intention to do so by exhibiting a 
notice in Form ‘A’ on a board on the propos- 
ed site. Sub-rule (8) requires that a similar 
notice in writing to be given to the 
Licensing Authority and make an application 
to the Licensing Authority to t a No 
Objection ificate and state therein cer- 
tain facts as laid down in sub-rule (3). 
Rule 4 then requires the Licensing Autho- 
rity to invite objections fom the public by 
publishing a notice in the newspapers and it 
also requires the Licensing Authority to con- 
sult the Executive Engineer or the P. W. D. 
Officer concerned in respect of the proposed 


site. 
18th August, 1969. 


Rule 5 (1) provides that on the expiry of 
the period fixed for receipt of objections, the 
Licensing Authority shall submit a report to 
the Government in Form “C. As we have 
already noted, with his 
whether a “No Objection Certificate” should 
be granted or not. Sub-rule 2) then requires 
the Government to consider that report and 
it vests absolute discretion in Government to 
grant permission to the issue of a No Objec- 
tion Certificate or to refuse to grant it, 
There is an explanation to that Rule but it 
has no bearing on the issue involved in this 
case. The construction to be placed on sub- 
rule (2) is one of the important questions 
which requires our consideration and we 
shall deal with it in due course. Rule 6 (1) 
authorises the Licensing Authority to do the 
physical act of issuing the No Objection Cer- 
tificate if the Government has granted per- 
mission under Rule 5. Such permission is 

iven without prefudice to the right of the 


recommendation 


censing Authority to refuse or grant the 
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licence under Rule 108 and Rule 104. What 
is to be noted however is that this Rule 

ecifically says that the No Objection Certi- 

cate is to the location of the cinema at the 
site notified by the applicant under Rule 38. 
Sub-rule a says that ihe No Objection Cer- 
ficate shall be valid for two years in the 
case of permanent cinemas and six months in 
the case of touring cinemas. Explanation to 
this Rule also need not be referred to. Rule 
7 then prescribes fees to be paid for the No 
Objection Certificate. The provisions of this 
Chapter therefore deal only with the ques- 
tion of the permission to be given or refused 
for the location of a cinema. 


8. Then in the order in which events 
would follow, we have to go to Chapter VI 
which deals with permission for building a 
cinema and contains Rules 89 to 100. We 
need not touch all of them and will refer 
only to some of them. Rule 89 prohibits 
putting up of a building or structure or con- 
verting an existing premises for being used 
as a cinema except with the previous written 
Bon ion of the Licensing Authority. Rule 

Q provides for application by the person 
desiring to put up such cinema house. 
No Objection Certificate must accompany 
such an application. This Rule unlike Rule 
89 does not specifically mention converting of 
existing premises for use as a cinema house 
in pe of which an application has to be 
made but there can be no doubt that the two 
Rules are to be read together and even when 
any person wants to convert any existing 
building for such use, he has to make an 
application under Rule 90. The thing to be 
noted is that in both rules, both are treated 
on par. Rule 91 requires very detailed plans 
as indicated in the Rules to be sent with the 
application. We are not concerned about 

6 details required to be stated in the plans. 


Rule 92 requires the plans to be approved 
by the P. W. D. authorities. Then Rule 93 
deals with the grant of permission by the 


Licensing Authority to pat up the cinema in 
accordance with the plans finally approved 
but the permission is granted subject to the 
requirements if any to be fulfilled regardin 
the sanction to be obtained from a loc 
authority or any other authority. The appli- 
cant has then to build within two years as 
laid down in Rule 94. 

9. In the order of sequence, comes 
Chapter MI which deals with building. Rules 
8 to 25 deal with questions of the type of 
materials to be used, the nature of the con- 
struction, how the exits will be provided etc. 
In short these Rules require certain condi- 
tions to be complied with by the building 
which is proposed to be utilised as a cinema 


house failing which no licence would be given 
under the provisions that follow. The condi- 
tions laid down in this Chapter are for the 


purposes of the safety, comfort and hygenic 
requirements of the cinema-goers. 

10. Chapter IV deals with electric 
installation. Chapter V with precautions 
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against fire; Chapter VII with the grant of 
the Cinema licence. We may refer to a 
few of the Rules in Chap. VI. 
down that no places be opened or allow- 
` ed to remain open for use as a Cinema unless 


the person being the owner, tenant or occupier . 


thereof shall have obtained a Cinema licence 
therefor. Now “place” is not de- 
fined in the Rules but Rule 2 (f) gh that 
the words and expressions used in the Act 
and not defined in the Rules shall have the 
meaning assigned to them in the Act. Sec- 
tion 2 (c) deals with the word “place” and 
says that it includes a house, tent 
and any description of. whether 
by sea, land or air. Therefore it is obvious 
that even when a building which may be 
constructed and though it may comply with 
the requirements of how it be construct- 
ed, it shall not be allowed to be opened for 
use as a Cinema unless a licence is obtained. 
Rule 102 provides for application for obtain- 
ing such a licence. In the application seve- 

facts have to be stated as indicated in the 
Rule and has to be accompanied amongst 
other things by a true copy of the No Objec- 
tion, Certificate under Rule, 6 and Sue cog 
ot the on issued under 8 
93. Then under Rule .103 the Licensing 
Authority has the power to issue the licence 
if he satisfies that all the necessary rules 
have been complied with. Rule 104 vests 
absolute discretion in the Licensing Authority 
to refuse the Cinema licence, if it appears to 
him likely to cause o ion, inconvenience, 
annoyance, risk, ger or age to resi- 
dents or passers-by in the vicinity of the 
Cinema. e may note this Rule with care 
because in our view it discloses the legisla- 


tive intent as to what factors have to be 
taken into consideration the PASSA 
while refusing a licence. ough the wo 


used by the Rulemaking authority are 
“absolute discretion”, the absolute discretion 
stil will have a play only within the bounds 
of those factors and no other extraneous 
factors can be taken into account in refusing 
the licence. The anxiety of the rule-makers 
hot to grant untrammelled powers is writ 
large in the provisions of these Rules. We 
are stressing this point here because when 
z aan e the a submissions n e 

of the parties, we point.out that these 
are the factors which the State Government 
may also take into consideration while grant- 
ing or refusing the No Objection Certificate 
under Rule 5 fo). We do not think it neces- 
sary to refer to the other Chapters of the 

es. 


ll. We may now turn to the first 
submission of Mr. Nanavaty. The first part 
of this submission is that Section .5 (1) (a) 
of the Bombay Cinemas (Regulation) Act, 
1953 (here referred to as “the Act”) 
only’ requires substantial compliance of the 
Rules and not .strict compliance of the 
Rules and the Rules in the present case have 
been substantially complied with and there- 


Krishna Cinema v. State (Vakil J.) 


A. L B, 


fore the State Government and the Licens- 
ing Authority were bound to issue the No 
Objection Certificate, Now there is a slight 
ambiguity that has crept in in this submis- 
sion of Mr. Nanavaty. Section 5 (1) (a) 
speaks about the issuance of the licence on 
substantial compliance with the Rules and 
not the No Objection Certificate. But in our 
view cannot make much difference to 
the question to be decided. The issuance 
of the licence, as we have seen while examin- 
ing the scheme of the Rules is the climar 
reached after the applicant satisfies. various 
narenn laid down by the Rules. These 
R only lay down the procedure to be fol- 
lowed in the final act of granting or refusing 
the licence and the islature has clearly 
expressed itself that in matter of compli- 
ance of these procedural Rules, substantial 
compliance only should be ired and not 
literal or strict compliance. e have while 
ing through the scheme of the Rules seen 
t the first stage of requirement is that tho 
location or site must be one which must be 
approved the State Government before 
e person desiring to put up the cinema can 
run the cinema there, This State is govern- 
ed by Rules 3 to 7 in Chapter Il. Ə Con- 
troversy in this case turns round the com- 
pliance or breach of these Rules and parti- 
cularly of sub-rule (2) of Rule 3. In our 
view therefore the Legislative intent ex- 
pressed in Section 5 (1) (a) that only sub- 
stantial compliance with the Rules is requir- 
ed to entitle a person to get a licence wi 
also govern the issuance of the No Objec- 
tion Certificate. In the early part of our 
judgment we have stated in detail the action 
taken by the petitioners to obtain the No 
Objection Certificate and how despite the 
recommendation of the Licensing Authori 
the State Government turned it down an 
directed the Dieng Authority to refuse 
issuance of the No Objection Certificate. In 
this order, on the face of it, no reason what- 
ever is given as to why the iticate was 
refused, Even when the petitioner being ag- 
ieved by the order approached the State 
ernment by way of appeal, in the order 
rejecting that appeal, no reasons are given 
as to why the appeal was rejected and as to 
why the certificate was not issued to them. 
The respondents disclosed the reason for the 
first time in the affidavit in reply filed on their 
behalf in this petition. In para 7 they have 
stated that as per Rule 3 of the said Rules 
it was incumbent upon the petitioner to have 
obtained No Objection Certificate from the 
Government before proceeding with further 
formalities of construction etc., but the peti- 
tioners had constructed the annexe 
before obtaining such a certificate. The 
District Magistrate (the Licensing Authority) 
while submitting his report for a No Objec- 
tion Certificate in Form ‘C had reported 
that the petitioners had announced that the 
annexe had already been constructed on the 
basis of the letters of the Executive Engi- 
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neer and the Municipality ae that ,the ac- 
tion of the petitioners was not le 
here for a moment, we Era o mes 

is not exactly what a 
rity has said. What the pene rear 
rity had said is that. “This construction the 
petitioner should have done eel the No Ob- 
fection Certificate was received by him. But 
in the Construction made by a petitioner, 
none of the Cinema Rules were controvert- 
ed”. Proceeding with the stand in the aff- 
davit we further find that it has been said 
that since the construction was unauthorised 
the question of the petitioner having already 
spent consi le amount on such construc- 
tion would not re relevant. Then further 
on in a e 8 it has been repeated that the 


rari considered by the Gov- 
P and evidence on record it 


a deli- 


berate breach of the Rules- and the a : 
y 


of the petitioners was therefore’ reject 
the Government. Then again-in para 10 the 
same is the stand of the State where it is 
stated that there was a clear breach of the 
Rule regarding No Objection Certificate of 
the Government committed by the Poen 
mad e ad coal A Ge cat that the 
titioners had substantially complied with 
ihe Rules by g on unauthorised con- 
mi of ie sorting 10 tho So it is 
amply clear accor to 
dents themselves, the only d on w which h 
pees ote 


ificates as this act amounts to 
sub-rule (2) of Rule 8, 


12. The learned 
ment pleader on behalf Page the respondent 
submitted that on a plain reading of Rule-3 
(2) the person desirous of obtaining the No 
Objection Certificate must desist from erect- 
ing a new building or converting the old pre- 
mises for use as a cinema till he secures No 
Objection Certificate. If he does not do so, 
he commits, a breach of this provision. So 
his desisting from so acting is a condition 
ae to et obtaining of the No Objec- 


breach of of 


13. The important question there- 
fore that arises is what is the content of sub- 
rule (2) of Rule 3 and whether if the 
desirous of obtaining the licence were to 
erect the building of the cin would: it 
amount to a breach of that sub-rule. we 
oe Fa the scheme of the Rules which 

the procedure to be follow- 
se arte for the of granting or refusing 
the licence under Section 5 the Act, i 
that the site or the location where the 
cinema is to ocated has to be approved 
of by the auod then the guthority has 
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to see that the building that is constructed 
is a safe and convenient building and has all 
the _ features and equipment for that 
o and thirdly that it is manned with 
e required staff. "Rules 8 to T. as we have 
noted. deal with tho fmt stage. is in- 
tended thereby is to see that the location is 
a suitable one for eg purpose from various 
angles. What may be taken into ao- 
count for this, are indicated by Rule ae as 
we have pointed out, They are 
Cinema. should not appear to the eee 
to cause o ction, inconvenience, annoy- 
oare isk, danger. or damage to residents, 
in the vicinity of the cinema. 


Jt is therefore “that Rule 3 (2) requires that - 


any person desirous of erecting a Cinema or 
wants to convert an existing building into 
a Cinema, must as a first step to obtaining 
the licence, publish his desire at the site to 
enable the authority to. know whether any 
valid objections are raised by those who are 
likely to be inconvenienced or affected in 


an ae or in the wider interests of the 
not be proper to permit a 
Cinema to exist in that ity. ow the 


wider interest will be tested, we have al- 
ready indicated. The emphasis therefore is 


not on the existence or non-existence of thé `` 


building on that site at the time when the 
appticcton is made by a person so desirous 
running a Cinema at 
pap for a No Objection Certificate. The 
is on the site or location where 
ultimately the building either newly erected 
or an existing: building converted for- the 
intended use as a cinema, should be allowed 
to be located on that site. Friss 


t site when he 


A at his own risk. e What is intended to 
be regulated Rule $ is the location or 
site on which Cinema will exist and not 
the structure. It is clear from the Rules 


or ee because the applicant has in 
tion of such No Objection Certificate 
a structure, it will not be any conside- 
ration Tor e Licensing Authority to take 
A P the No Objection 

iticate, i 


Au adi or pe 
State N may Seep ae 


No Objection Certificate amt arte iť is an 
that the location is such that a Cinema can- 
not be allowed to be run in that building, in 
public interest. The only requirement in our 
view, of Rule 3 (2) is that the person who 
desires to utilise å particular site running 
a Cinema in any “place” which is either to 
be erected or which -is to be con- 
verted for such use shall make public 
that desire in the manner stated therein. 
The same purpose is. emphasised in sub- 
rule (8) whereby the person so desiring to 
have his businesss of running a Cinema on 
that site shall inform the Licensing Authority 


e u 


` 


1 


- the site for a cinema 


~ emphasis. 
that sub-rule 
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and furnish him with all the details required 
to be given. What is to be noted is that 
the details required to be given are not in 
respect of the building either to be con- 
structed or already existing but of the site 
proposed to be so utilis The plans are 
to be given showing details but these plans 
are not of the building but of the site. So 
the sine quo non is not the building either 
newly erected or existing building converted 
for use but the site and its suitability for 
locating a cinema there. The purpose of the 
provision contained in sub-rule (2) is to 
make public the desire of the person to use 
house. Looked at 
from the practicat point of view when a 
Pe puts up the actual proposed build- 
g 
The purpose and requirement of 
is therefore doubly served. 
The popoe also does not get frustrated be- 
cause of the building having been erected 
because the No Objectidn Certificate and the 
licence can still be refused if either the loca- 
tion is not suitable or the building does not 
comply with the r ements of the other 
provisions of the Rules. 


14. This Act itself is a mere regula- 
eat Piece of Legislation. e v pre- 
amble shows that the provisions of the Act 
and the Rules obviously t restriction on 
the fundamental rights of the citizens under 
Article 19 (1) (€) and (g) of holding and 
enjoying property and carry on any trade or 
business. Such provisions are generally to be 
strictly pred sais Having i oe to the 
language and the purpose or object to be 
achieved by Rule 3 it is not possible for us 
to construe that the person intending to use 
the site is prohibited from erecting the pro- 
posed building on the site. The prohibition 
intended is to the use of a building on that 
site as a cinema. Even if the building is 


erected. the No Objection Certificate can 
still be refused on valid grounds that the site 
is not suitable. The mere erecting of the 
building therefore cannot be objected to by 
the Licensing Authority. We see no power 
vested in the Licensing Authority or the 
State Government under the Act or the Rules 
to prevent the person from erecting the 
quienes on that site. The authority vested 
under the Act or the Rules is only to pro- 
hibit the particular site or location being 
used for a “place” as a Cinema. On a pro- 
er and reasonable construction of Rule 8 


2), it is not possible to read therein any 


absolute prohibition on the erection of the 
building proposed to be used as a Cinema 
before obtaining the No Objection Certifi- 
cate, Therefore no question of any breach 
of the provision having been committed also 
arises. 


: That takes us to the question 
whether even if the erection of the building 
is not a breach of Rule 8 (2), can the im- 
pugned order of the State Government 
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directing refusal of'the No Objection Certi- 
ficate be sustained and this Court should re- 
fuse to interfere with that order having re- 
gard to the ers vested in the State - 
r Rule 5 (2). There is no 
doubt that the words “in its absolute discre- 
tion” used in this provision indicate that a 
very wide discretion is intended to be vested 
in the Government to grant or refuse the ap- 
plication for a No Objection Certificate. But 
even the learned Assistant Government Plea- 
der did not claim that it is intended to be 
any naked or untrammelled discretion in the 
State Government. What he urged was onl 
this that the discretion is so wide that fhoueh 
the Licensing Authority a have seen no 
objection to the grant of the certificate or 
even may have strongly recommended the 
grant of the certificate or even when no ob- 
jections have been received from any one the 
Government would be entitled to refus 
grant the No Objection Certificate in the 
exercise of that wide discretion having re- 
gard to the factors which the Government 
may be entitled to take into consideration 
under the other provisions of the Act. Prima 
facie it does appear that the words used in 
this sub-rule may justify this submission. 
But under the facts of this case we do not 
find it necesary to enter into the discussion 
and finally decide the point whether the dis- 
cretion is so wide or not and we may as- 
sume for the p e of this case that it is 
2 gout Ride then n a 
ether rejection e application. to 
grant the No Objection Certifies 
case can be said to be a valid exercise of 
that discretion accepting even the width of 
the discretion as claimed by the learned 
Assistant Government Pleader, We have 
come to the conclusion that the erecting of 
the building before obtaining the No Ob- 
jection Certificate is not an act which would 
amount to any breach of sub-rule (2) of 
Rule 3 and further that it is the only ground 
on which the No Objection Certificate was 
refused. In the light of these facts and the 
finding it is hard to hold that the discretion 
was exercised either validly or even reason- 
ably. As we have said, this is a provision 
which creates a restriction on the fundamen- 
tal: Ie of the citizens and any discretion 
vested must therefore all the more be used 
in strict compliance with the requirements of 
law and must not at least be exercised for 
negativing such a right: where the ape 
intended ta be achieved or the ais in- 
tended to be prevented in public interest is 
not in anyway being frustrated. We are 
aware that we are not sitting in judgment 
over the discretion used by the State Gov- 
ernment as in an appeal. But we have al- 
ready seen the policy underlying the Act 
and the Rules’and the mischief to be pre- 
vented and the factors to be taken into ac- 
count by the State Government in deciding 
the question of grant or refusal of the No 
Objection Certificate. Here the authority 
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exercising the discretion has not said that 
the No Objection Certificate was refused 
because of any other factors which it was 
entitled to take into account in the exer- 
cise of its discretion. The only ground dis- 
closed by itself in the affidavit in reply is 
that the breach of sub-rule (2) of Rule 3 
has been committed because the petitioners 
erected the building without waiting for the 
No Objection Certificate being granted to 
them. Finding himself faced with this diff- 
culty, the learned Assistant Government 
Pleader tried to argue that even apart from 
the question’ of the erection of the building 
there is a definite requirement by way of a 
condition precedent in sub-rule (2) that the 
person desirous of erecting a Cinema or 
‘converting an existing premises as a Cinema 
must first make public his intention and the 
Licensing Authority and the State Govern- 
ment has the right and discretion to refuse 
the No Objection Certificate on the d 
if that condition precedent is not Ned. 
We find it difficult to even to permit this 
line of nesses te be urged, in view of the 
definite case and pleading before the Court. 
The authority concerned not disclosed in 
either of the two orders any reasons for 
refusal. The only time when that disclosure 
is made is at the time of the affidavit-in-reply 
filed in Court and the sole ground is that 
the petitioners have erected the building 
without receiving the No Objection Certifi- 
cate. If the respondents had even while 
filing the affidavit in reply, raised such a con- 
tention though for the first time, the peti- 
tioners at least would have had an oppor- 
tunity to meet it, The question is necessarily 
a mixed question of law and fact whether 
this requirement can be said to be a condi- 
tion pe en of a mandatory nature or is 
merely directory, whether it is complied with 
or not whether it is complied with substan- 
tially if not strictly, are some of the im- 
pond questions that would necessarily arise 

r serious consideration before us if this 
plea is allowed to be taken at this stage. 
The respondents now having taken a speci- 
fic stand in their reply, cannot be allowed to 
adopt an argument or a contention, parti- 
cularly of such wide repercussions at this 
stage. Apart from that had the authority in 
fact considered the requirement of such 
publication to be a mandatory provision on 
the basis of which the State Government 
could refuse the No Objection Certificate, 
and had in fact refused it on this ground 
also, it would be reasonable for us to expect 
that when the affidavit was filed in reply to 
the petition challenging the orders, respon- 
dents would have stated so, It is futile to 
argue that the authority may have thought 
that the ground of the petitioners having 
built before obtaining the No Objection Cer- 
tificate was such a strong and glaring reason 
that they may not either have considered this 
other aspect at all or may not have thought 
it necessary to mention in the affidavit in 
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reply. Neither the Court would be justified 
in entering into such perambulations in the 
field of imagination nor can the respondents 
be allowed now to raise such a plea to de- 
feat the petitioners. We are quite satisfied 
on scanning the whole of the affidavit filed 
on behalf of the respondents that the sole 
ground on which it is stated, the No Objec- 
tion Certificate, was refused at the first stage 
and also at the stage of appeal was that the 
petitioner had erected the building without 
waiting for obtaining the No Objection Cer- 
tificate. Therefore the submission of the 
learned Assistant Government Pleader can- 
not be accepted. 


16. Having regard to the fact that 
the respondents have not claimed any ab- 
solute or uncanalised discretion in the State 
Government, or the Licensing Authority for 
refusal or granting of the No Objection Cer- 
tificate, Mr. Nanavaty has not pressed the 


point as re the vires of the relevant 
Rules on the ground of being violative of . 
Articles 19 (1) (f) and (g) and 14. 


17. The only question that remains 
for consideration now is to what relief the 
petitioners are entitled, On behalf of the 
petitioners it is submitted that on the cor- 
rect interpretation of Rule 8 (2), they had 
not committed any breach thereof*and there- 
fore the act of rejecting their application for 
obtaining No Objection Certificate is illegal. 
In any case the law requires only substan- 
tial thes aaa with the Rules and a have 
so complied because the application for No 
Objection Certificate was made as required 
by law, the permission from the P. W. D. 
authority was obtained and so was the sanc- 
tion from the Municipalty, the Licensing 
Authority had also forwarded in Form ‘C re- 
commendation to grant such a No Objection 
Certificate and no other factors except erec- 
tion of the building was shown to come in 
the way of granting' the No Objection Certi- 
ficate. The ey vested in the authority is 
therefore coupled with a duty and they are 
entitled to a writ of mandamus directing the 
authority to grant the No Objection Certi- 
ficate to them as applied. 


18. As against this, on behalf of the 
respondents it was contended that even sup- 
posing that on a wrong construction the au- 
thority has rejected the application it is an 
administrative order and a writ of manda- 
mus under such circumstances cannot be 
issued. This Court will not sit in Paa 
over the exercise of discretion by the a - 
istrative authority. In ort of this sub- 
mission reliance was placed upon Natrajan 
v. State of Kerala, AIR 1961 Ker 318. In 
the said decision it has been Jaid down that 
a writ of mandamus is not used to achieve 
what is directed through certiorari in judi- 
cial or quasi-judicial matters, nor can the 
writ in modified form be issued to vacate an 
administrative order that has been errone- 
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ous ed, They have further said that 
gualy Ba act, where it is nullity, should 
be treated as though not done, and the com- 

tent authority can be ordered to perform 
the do as d£ ik had reused th act in the 


ig lig Og every sak eA ae 
wer e authority legally v 
Gane be treated as nullity and by 


‘mandamus. They have held that the grant 
of licence by a properly vested authority on 
an erroneous interpretation of Rule 18 of 
the Abkari Rules made under Sec- 


corrected by a 

find that the learned Judges were of the 
view that the Supreme Court in none of 
the cases which were cited before them had 
laid that the writ in modified form 


@ pro 
rity and the mandamus would not issu- 
ed to correct the error that is of decision. It 
appears that before the learned Judges, deci- 
done Of ho Bombay: Pick Cont ware ala 
cited. Deáling with these two decisions, the 


with respect they differed from them in so 
they laid down the broad proposition 
hs e E to achieve 
Aa i nsbellet naa a udicial or 
quasi-judicial matters. e post 
as the constitutional 


+ 


rights are concerned, is 


to discharge the constitutional obligations. 
Therefore mandamus ean be issued to sti- 
mulate the States in discharging their consti- 
tutional obligations. Now it is obvious that 
the Kerala High Court could not fall in line 
min the principle laid- Ta by oe ee 

Court as regards the pro on that 
mandamus can be issued to achieve what is 
or quasi- 


of Bombay. We will therefore have to turn 
to these decisions-to find out what is the 
pene they have decided and whether on 

inciple, in the present case a writ of 


t 
EE R could or could not be issued, 


19. One of those decisions of the 
Bombay High Court is Dinbai Petit v. M. 
S. Noronha, AIR 1946 Bom 407. The ques- 
tion that came up before the Court was thé 
effect of Sections 45 and 50 of the Specific 
Relief Act on the power of the High Court 
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to issue writs of mandamus and prohibition. 
In this decision, no criterion is laid down as 
to when the High Court should exercise its 
jurisdiction of issuing a writ of mandamus. 
They have only explained the scope of the 
two kinds of writs. The other ision is 
State of Bombay v. Laxmidas, AIR 1952 
Bom 468. In this case the principle from 
which the Kerala High Court in their discre- 


para 5 the learned Judges have explained 
the main and principle bi i 
man ve said that that is to com- 
el Government or its officers to carry out 
ir statutory obligations. They have then 
examined the scope of certiorari and said 
that it should be issued only to persons or 
bodies discharging fudicial or quasi-judicial’ 
functions and it is issued when the person 
or the tribunal acts in excess of its jurisdic- 
tion or fails to exercise jurisdiction which is 
upon it or in the exercise of its 
jurisdiction contravenes the principles of 
natural justice. If the Tribunal 


and: correct the tribunal exercising judicial 

wers. At the same time it is pointed out 

at if the Tribunal was deciding facts in 
alae or ates ears z which Ser 
within its furisdiction and for the purpose o 
which it ce eee created, then however 
wrong the decision on the facts may be, 
because the decision is within the jurisdic- 
tion of the Tribunal the superior Court will 


not interfere, Then they have observed that - 


there was nothing in principle and none in 
authority either, why the same principle 
should not be applied to officers isi 


exercising 
the power co upon them by statutes. 
If ne aio is unlimited, the Court un- 
' doub y cannot interfere. If certain mat- 
ters are 


eft to the discretion of the officer, 
the Court cannot control that discretion un- 
less the discretion is arrived at mala fide or 
is not a proper exercise of discretion. But: 
if the power is not unlimited, but is a er 
conditioned by limitations, then the limita- 
tions or the conditions precedent, occu 

the same position as collateral facts in the 
case of a tribunal exercising judicial or quasi- 
judicial functions. Just as the Court will 
interfere to correct collateral facts wrongly 
decided, the Court .will also interfere when 
ad a cashiers his oe oo me 

ing the conditions precedent an ere 

violates the mandate of the Legislature. 
While stating that in the case of a discre- 
ton the Court cannot interfere by a writ of. 
mandamus, they have further observed that 
when the existence of an objective fact is 
laid down as a condition. precedent to the. 
exercise of power, there is no question what- 
ever of the exercise of any discretion by the 
authority which has got to be satisfied about 
the existence of that objective fact before 
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the power is exercised. They have further 
observed that if the Court is satisfied that 
Government or any Government Officer is 
acting contrary to statute or is contravening 
the limitations laid down upon the exercise 
of his power, the Court would interfere by 
a writ of mandamus and compel him to for- 
bear from so acting. It is obvious from these 
observations that the decision of the Bombay 
High Court clearly lays down that it is with- 
in the powers of the High Court to issue a 
writ of mandamus where it finds that the 
Government or the Government Officers in 
whom the discretion is vested has not’ exer- 
cised that discretion in accordance with the 
requirement of law, or has taken any extra- 
neous matters into consideration and further 
that in matters where the High Court has 
jurisdiction to issue writs of certiorari on 
the same principle the High Court has juris- 
diction to issue a writ of mandamus against 
the State or its Officers. Under these cir- 
cumstances, though the Kerala High Court’s 
decision does appear to help the submission 
made on behalf of the respondents by the 
learned Assistant Government Pleader, with 
prat respect we do not agree with them. 

part from that we are also bound by the 
decision of the Bombay High Court which 
we follow with respect. 


20, On behalf of the respondents, 
reliance was also plaċed on Vice-Chancellor 
v. S. K. Ghosh, AIR 1954 SC 217 and par- 
ticularly on the observations that in manda- 
mus petitions the High Court and the 
Supreme Court would not act as Court of 
appeal and consider and examine the facts 
for themselves. It was not the function of 
the Court of law to substitute their wisdom 
and discretion for that of the persons to 
whose judgment the matter in question was 
entrusted by the law. The University autho- 
rities acted honestly as reasonable and res- 
ponsible man confronted with an urgent 
situation were entitled to act. Therefore the 
case, before them was not the sort of case 
in which a mandamus ought to issue. We 
can have no quarrel whatever with the ob- 
servations made by the Supreme Court, We 
are quite conscious of the fact that we should 
not act as a Court of appeal in consideration 
and examination of facts for overselves. It 
is therefore that we have laboured to point 
out the policy underlying the Act, the quan- 
tum-of discretion vested in the State Gov- 
ernment in the exercisé of its right of refu- 
sal or grant of the No Objection Certificate 
and further the factors which the law would 
require it to take into consideration as ap- 
pear from the Rules. These are not ques- 
` tions of fact. Whatever references we have 

made to questions of facts they are only in 
the nature of a background and on examin- 
ing the requirements of law and the princi- 
ples of law we have come to the conclusion 
that the order made.in the discretion vested 
in the State Government is invalid. We, 
therefore, do not find anything in this deci- 
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sion of the Supreme Court which comes in 
our way to come to the conclusion which 
we have. On the other hand Mr. Nanavaty 
relied upon Mahboob Sheriff & Sons v. 
Mysore S. T. Authority, AIR 1960 SC 321. 
It was a case under the Motor Vehicles Act. 
The majority decision observed that it was 
true that where it was a case of discretion of 
an authority, the Supreme Court would only 
quash the order and ask the authority to re- - 
consider the matter.if the discretion has not > 
been properly exercised. But then they ob- 
served that in the case of renewal of permit 
under Section 52 (2), the discretion was not 
absolute; it was circumscribed by the pro- 
vision of Section 58 (1) (a), which laid down 
a duty on the Authority which granted a 
renewal to specify a period which was not 
less than three years and not more than five 
years. The duty being laid on the Autho- 
rity which has in the case decided to grant 
a renewal to specify a period not less than . 
three and not more than five years as the 
duration of the renewal, it was open to the 
Supreme Court to direct the authority to 
carry out the duty laid on it by Section 58 
(1) (a) read with Section 58 (2) when it had 
granted the renewal. Mr. Shelat, the learn- 
ed Advocate for the respondents tried to urge 
that this decision cannot have any bearing 
on the present case. In the said case the 
right to get the permit was established and 
yet the authority in whom the discretion 
was vested had not exercised the discretion 
according to law. The Court also found that 
under those circumstances there was a duty 
cast on the authority to. act in a parti 

manner which it had failed to do and it 
was therefore open to the Supreme Court 
to issue a writ of mandamus asking the 
officer to do what he had failed to do. We 
are not able to agree with the learned Coun- 
sel that this Supreme Court case has no 
bearing whatever on the present case. We 
shall point out how it has a bearing a little 
later. The other case relied upon by Mr. 
Nanavaty is an pares decision in Civil 
Appeal No. 2095 of 1968, D/- 5-12-1968 = 
(Since reported in AIR 1969 SC 655), P. 
Bhooma : Reddy v. State of Mysore. This 
decision was relied upon by Mr. Nanavaty 
only. to show that even where the question is 
about issuance or non-issuance of a licence 
a writ of mandamus could be issued by the 
Courts, exercising jurisdiction where writs 


‘could be issued. He pone out to us that 


the learned Judges of the Supreme Court 
ordered the respondents viz., the State of 
Mysore directing to grant immediately li- 
cences to the appellant by issuing a writ of 
mandamus. The learned Counsel for the 
respondents pointed out to us that in the 
said case there is a sale of right to vend 
certain articles which sale had been confirm- 
ed and despite the sale having been con- 
firmed and the petitioner having applied for 
the licence which he must have before he 
can take advantage of the sale in his favour, . 
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the Licensing Authority refused to issué the 
licence. Here also a right had accrued to the 
applicant to have the licence issued in hi 
favour and under those circumstances the 
Supreme Court had found that it should 
exercise its power to issue a writ of manda- 
mus. But in the present case, according to 
the learned Advocate, there was no right as 
such vested in the petitioner to obtain the 
No Objection Certificate and therefore the 
Court should not exercise its right to issue a 
writ of mandamus. We will keep in mind 
these principles and the authorities cited 
before us, while proceeding to examine the 
position in the present case. 


21. It is well established now that 
where it is a matter of discretion whether 
a public duty should have been performed 
or not ordinarily no mandamus will be issu- 
ed, Then again if the authority exercising 
.|the discretion is a high authority and if the 
discretion is used bona fide, and in conso- 
nance with the object and purpose to be 
achieved, the Court may not issue a man- 
damus. But at the same time it is also now 
well established that where the discretion is 
exercised taking into account any irrelevant 
or extraneous matters, a man us may 
issue, Then again if the right vested in the 
authority is couched in words which may 
apparently appear to be permissive or within 
a discretion vested, the provision in a given 
case ey be found to be obligatory then 
such right or power is coupled with a duty 
and the exercise of the power would then 
not remain in the realm of discretion once 
it is shown that the conditions requiring the 
exercise of such power have been complied 
with. In our view the law is also now 
crystallised that it is not necessary for any 
Poe of law to contain a superadded ob- 
igation to act judicially. The duty to act 
judicially or aus ety may arise from 
the very nature of the power to be exer- 
cised. The grant or refusal of a licence or 
a permit .or a certificate on which the right 
of a person to hold or enjoy property or to 
carry on trade or business Benen must be 
held to require the authority to act quasi- 
judicially even if there are no specific pro- 
visions in the Act or the Rules to that effect. 
In our view the provisions with which we 
are concerned are of such a nature. The 
provisions of the Act as well as the Rules 
are regulatory in their nature but at the 
same time they create restrictions on the 
fundamental rights of the citizens. The pro- 
visions of law with which we are concerned 
are Rules 3 and 5. The purpose of Rules 8 
and 5 as we have already pointed out is to 
regulate the location where the Cinema will 
be run. The other provisions regulate the 
building to be constructed and to be used 
as a Cinema. Therefore this legislation is 
not intended to be prohibitory. Having re- 
gard to the nature of the Act and its provi- 
sions, we are of the view that there is a 
jduty cast on the authority to act quasi-judi- 
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cially and also that if the conditions requir- 
ed are complied with, then there is a duty on 
the authority to issue the No Objection Cer- 
tificate. There is nothing in the provisions 
to make us hold that the authority can still 
refuse to grant the No Objection Certificate. 
The mere existence of the wide words “in its 
absolute discretion” cannot mean that the 
authority has the discretion to refuse even if 
rovisions which 
we have indicated is satisied and even 
if the requirements of the provisions are 
complied with the authority can still refuse 
the No Objection Certificate. Now in the 
present case the application required to be 
made was made, the public notice was issu- 
ed, objections from none had been received, 
there was nothing found on the record which 
in the opinion of the authority would be a 
factor such as indicated in Rule 104 which 
would entitle the authority to refuse the Cer- 
tificate. The Licensing Authority on the 
contrary had positively said that there exist- 
ed no such reasons or factors to justify re- 
fusal of the application to grant the certifi- 
cate. The only und on which it was re- 
fused, we have found to be unsustainable 
and which could not have been taken into 
account. Under these circumstances we feel 
that the authority is in duty bound to issue 
the No Objection Certificate. On the case 
stated in the affidavit in reply itself no other 
grounds exist on which the No Objection 
Certificate could be refused. This is there- 
fore a fit case to issue a mandamus. Had it 
appeared on the record that the State Gov- 
ernment or the Licensing Authority had also 
taken into account some other legitimate 
ground for refusing the certificate. We cer- 
tainly would not have interfered had it been 
said or established that apart from the 
ground taken into account and on which the 
order was based, there are other grounds 
which still require to be considered, and if 
such a plea had some substance, we would 
have issued a writ of mandamus directing 
the authority to exercise the discretion in 
accordance with law. But here such is not 
the case and we have no hesitation therefore 
in issuing the writ of mandamus directing the 
State Government to order the issue of the 
No Objection Certificate as recommended by 
the Licensing Authority. We are aware of 
the fact that in the reply (Annexure ‘L’) 
dated 29th June 1965 of the respondent 
No. 1, they had shown their willingness to 
consider the matter afresh and has stated 
that the petitioner may undertake fresh pro- 
ceedings under the Bombay Cinema Rules, 
1954 for constructing a permanent cinema 
and make a new application to the District 
Magistrate, Rajkot for obtaining No Objec- 
tion Certificate. On going through these 
new papers the District Magistrate and the 
Government will take their decisions on 
merits. In our view under the facts and 
the position of law that was not justifiable. 
That would have required the petitioners to 
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pull down the building and start as if on 
a clean slate. Any way, we feel that the 
No Objection Certificate could not have been 
refused on the ground it was refused and 
there are no other grounds that exist which 
the authority in its wide discretion even 
could take into account and this is on their 
own showing. We therefore feel that this 
is a fit case where we should exercise our 
jurisdiction to issue a writ of mandamus. 


22. Petition allowed with costs. The 
order dated 9th July, 1964 (Annexure T 
and the order of the State Government dat 
2lst August, 1964, (Annexure ‘K’) are set 
aside. A writ of mandamus to issue direct- 
ing respondent No. 1 to permit respondent 
No, 2 to issue a No Objection Certificate and 
respondent No. 2 to issue such a certificate 
to the petitioners as prayed in their applica- 
tion. Rule made absolute. 


Rule made absolute. 
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A, F. O. D. No. 146 of 1961, D/- 28+4- 
1969, from decision of P. P. Patel, Civil J. Sr. 
Division at Surendranagar, in Misc. Appln. 
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(A) Succession Act (1925), S. 263, Er- 
planation Cl. (d) and Illus. (vi) — This expla- 
nation and explanation 4 to S. 50 of Probate 
and Administration Act (1881) pari materia — 
Two wills by same testator — Last will ope- 
rative after his death — Just cause for reyo- 
cation of grant of letters of administration 
on basis of previous 


- A rule of law being that the 
later or last will operates after the death of 
the testator the last will would be a good 
defence to the grant of letters of administra- 
tion in the previous application. Conse- 
uently if the Jast will is discovered after the 
decision of the previous application, the pre- 
vious grant would become useless which is 
a first cause for revoking it under Sec. 268 
read with Explanation cl, (d) and Illustra- 
tion (vi) to that section. (1902) 4 Bom LR 
637, Followed. (Paras 6, 7, 8) 


(B) Sucession Act (1925), Section 268 
— Civil P. C. (1908), Section 11, Explana- 
tion 4 — Expression “save as er 
otherwise provided” in Section 268 covers 
Section 263 — No opportunity in previous 
application to put forward ground raised in 
E ERR application — Explanation 4 to 
Section 11, Civil P. C. does not therefore 
apply. AIR 1939 Rang 215, Rel on. 
(Paras 9, 10, 11) 
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Cases Referred: Chronological Paras 
(1989) AIR 1939 nae 215 (V 26) = 
1989 Rang LR 601, Yenkana v. 
Letchana 
(1902) 4 Bom LR 687 = ILR 26 
Bom 792, Bal Gangadhar Tilak v. 
Sakwarbai 6 


D. D. Vyas, for. Appellants; P. M. 
Raval, for Respondents. 

SHELAT, J.:— The facts giving rise to 
this appeal, broadly stated, are that on 16-8- 
1959 the respondents had filed an applica- 
tion (Varsa Case) No. 30/58 in the Court of 
the Civil Judge (S. D.) Surendranagar for 
obtaining the Letters of Administration, with 
the Will annexed on the basis of a will dated 
11-9-1985 executed by Bhura Punja Khachar 
who died at Sayla on 25-8-1958. The ap- 
pellants before this Court who were oppo- 
nents in that proceeding resisted the same. 
After hearing the parties, the Letters of 
Administration with the Will annexed were 
directed by the Court to be issued in favour 
of the respondents. After that decision was 
piven, the appellants learnt from Mr. Kanti- 

N. Vora, an advocate of Muli, about de- 
ceased Khachar Bhura Punja having made 
his last Will on 17-11-1956, and the same 
was duly attested and registered. He also 
told them that he had written the same at 
his instance, and had that will with him. 
That led them to file Misc. Application No. 
8/60 in the same Court, for having the t 
of Letters of Administration with the Will of 
1935 annexed to the respondents revoked or 
annulled under Section 268 of the Indian 
Succession Act, and for issuing a probate in 
their favour on the basis of his last Will 
made on 17-11-1956. 


2. The respondents resisted the ap- 
plication inter alia contending that they have 
been lawfully granted the Letters of Admin- 
istration on the basis of the will dated 11th 
September, 1936 made by deceased Khachar 
Bhura Punja, and since the applicants were 
the parties in that proceeding any such a 
plication by them was not maintainable, the 
same being barred by the principles of res 
ee and en he They also denied any 

owledge about the same having been exe- 
cuted in a sound disposing state of mind by 
deceased Bhura Punja or about the appli- 
cants having learnt about it in the manner 
sae by them. They, however, contend- 
ed that no such application can now lie and 
it should be peed with costs. 


3. The trial Court raised two issues. 
The first was whether the applicants prove 
that there was a just cause for the revocation 
of the grant of the Letters of Administration 
made in favour of the opponents in Varsa 
Case No. 80/58, and if so, whether th 
prove that the Letters of Administration wi 
the will annexed said to have been made on 
17th November, 1956, in their favour should 
be granted to them. While dealing with the 
first issue, he accepted the contention of the 
opponents that the applicants were parties to 
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the earlier proceeding and they had an op- 
po to contest the same. He further 
ound that the provisions of Civi] Procedure 
Code applied, and since they had failed to 
contest on any such ground, they cannot be 
heard te agitate the same cause later and 
therefore the application was barred by prin- 
ciple of res judicata. The application was, 
thus, held not maintainable, and in those 
circumstances, it did not consider issue No. 
2, and dismissed the application with costs. 
Feeling dissatished with that order passed 
on 10th January, 1961, by Mr. P. P. Patel, 
Civil Judge (S. D.) Surendranagar, the ap- 
pellants have come in appeal before this 
Court. 


4, The contention made out by Mr. 
Vyas for the appellants was that the Court 
has ignored the effect of the specific provi- 
sion contained in Section 263 of the Indian 
Succession Act, hereinafter referred to as the 
‘Act’, and more particularly arising out of 
Illustration (vi) there below in rejecting the 
application. According to him, the learned 
Judge was wrong in holding the application 
not maintainable as barred by the ee 
decision in the Application No, 80/58 to 
which they were contesting parties. It was 
pointed out that it was after the decision in 
that application that the applicants came to 
learn about the deceased Bhura Punja hav- 
ing made the last will on 17th November, 
1956 and it was that will which would stand 
as against any previous will said to have 
been made by him on lith September, 1986 
on the basis of which the Letters of Admin- 
istration with the said will annexed were 
granted by the Court in favour of the res- 
pondents. 


5. Now Section 263 of the Indian 
Succession Act says that the grant of pro- 
bate or letters of administration may be re- 
voked or annulled for just cause. The Ex- 
planation therebelow explains the term “just 
cause” used in the section as under:— 


“Tust cause’ shall be deemed to exist 
where— 
(a) x x x x x 


o x x x x x 
c) x x x xX x 
d) the grant has become useless and 
inoperative through circumstances; or 

e) x x x x X. 
Below this section, certain illustrations have 
been set out. Of those No. (vi) covers the 
present case. We would set out the same. 


“(vi) Since probate was granted, a later 
will has been discovered.” 


6. Thus on a plain reading of this 
section together with the Explanation and 
the Illustration (vi) given therebelow, it is 
abundantly clear that the Court which had 
power to grant probate or letters of admin- 
istration has been also invested with powers 
to revoke or annul the same. That power 
has to be, however, exercised where there 
exists a “just cause”. One of the grounds 
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set out therebelow is where the grant has 
become “useless and inoperative through cir- 
cumstances”. - The same words “become use- 
less and inoperative? were used in Explana- 
tion 4 to Section 50 of the Probate and Ad- 
ministration Act, 1881, and they came to be 
explained by saying that the discovery of 
something which if known at the date of the 
grant would have been a ground for refusing 
it in the case of Bal Gangadhar Tilak v. 
Sakwarbai, reported in (1902) 4 Bom LR 
637. Then it is said, “such, for instance, as 
the sal | of a later will, or codicil, or 
subsequent discovery that will was forged, or 
that the alleged testator is still living. 


. If, therefore, deceased Bhura 
Punja had made a will in November 1956 as 
is the case of the appellants, and if that will 
was set up as a defence in the previous 
application No. 30/58, no such letters of 
administration with the will of 11-9-85 
would have been granted. That no doubt 
would have depended on the legal and pro- 
per proof of the will said to have been 
made by him on 17-11-56. The rule of 
law is that the will operates after the death 
of the testator. That which comes in effect 
shall again be his last will duly executed 


by him in a sound a Se state of mind. 
if such a will is found to have been made 
before his death, and that is a later one or 
rather the last one, any grant of probate 
or letters of administration granted on the 
basis of his previous will would be inopera- 


-tive as it is rendered useless, and the Court 


is justified in annulling or revoking the same 
on such a finding recorded under Sec- 
tion 262 of the Act. Illustration (vi) below 
the section makes that position clear when 
it says that the Court would be justified 
in revoking or annulling a probate already 
granted if a later will has been discovered. 
It was, therefore, essential for the trial 
Court to go into the question as to whether 
the applicants knew about the existence of 
any such will at the time when the previous 
proceeding was heard and decided and if 
they did not, they could not have raised any 
ea contention which would defeat the 
claim of the opponents in that application. 


8. The case of the appellants is that 
after the decision in the previous proceed- 
ing when they happened to meet Mr. Kanti- 
Jal H. Vora, an Advocate practising at Muli, 
they learnt about Khachar Bhura Punja 
having made the Will on 17-11-1956, and 
that will was registered. They have also 
filed the affidavits of two attesting witnesses 
Virabhai Ex. 12 and Jiva Bhana Ex. 14 as 
also of Mr. Vora at Ex, 16 in the case. Mr. 
Vora’s affidavit makes it clear that the Will 
was written by him at the instance of de- 
ceased Bhura Punja and that it was duly 
executed and attested by the witnesses. Be- 
sides, as stated by him, he had identified him 
before the Sub-Registrar and the will was 
ar registered. Later on he got back the 
will from the Registration Office and when 
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the applicants met him a few days before 
this application was made, he had told them 
about it saying that they have been given 
the properly referred to therein. There is 
nothing said against that part of Mr. Vora’s 
evidence, and it can be certainly taken that 
the applicants knew from him and that was 
later on after the decision in previous pro- 
ceeding. Bhura Punja died on 25-8-58. It 
is thus clear that Bhura had made his last 
will in 1956 and that will would supersede 
‘his previous will made in 1935. e last 
will of 1956 becomes effective after his 
death in August 1958. 
that the learned Judge did not consider as 
to how and when the applicants came to 
know of this will of 1956, and only proceed- 
ed on the basis that since the applicants 
were party-opponents in their application, 
they were bound by the decision, little rea- 
lising that a point can.only be raised, if they 
were shown to have known about it before 
the date of even the decision in that pro- 
ceeding. 


9. The learned Civil Judge thought 
that the provisions of the Civil Procedure 
Code will apply by reason of Section 268 
of the Indian Succession Act, and by reason 
of the principle contained in Section 11 of 
the Civil Procedure Code and more parti- 
cularly in view of lanation IV the pre- 
sent application: was barred and not main- 
tainable in law. According to him, such a 
san might have been made ground of de- 
ence or attack in such former suit and it 
should be deemed to have a matter 
directly and substantially in issue in such pro- 
ceeding by Explanation IV of Section 11 to 
the Civil Procedure Code. He also found 
some support from the decision in the case 
of Yenkana v. Letchana, AIR 1989 Rang 215, 
where it was held as under:— 





“An application for revocation of a 
nt of letters of administration or probate 
yap 
time at which it was made is on an entirely 
different footing from such an application 
made by a party, who was a stranger to the 
ds pein which led to the making of the 
order and had no notice of them. In the 
ormer case, the matter is prima facie res 
judicata as between the parties. It is an 
elementary principle that where a party had 
an opportunity to put forward a particular 
just cause and had not chosen to put it for- 
ward, he cannot be heard to agitate the 
same cause later. The real question is whe- 
ther the party applying for revocation had 
an opportunity, before the t was made, 
of urging the very grounds he now puts for- 
ward or whether he urged any new grounds 
that have arisen since he had that opportu- 
nity, which he refused to utilize.” 


10. Now the learned Judge has lost 
sight of certain expressions used in Sec- 
tion 268 of the Indian Succession Act which 
provides that the proceedings of the Cotirt 
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It was unfortunate: 


, who contested the order at the. 


‘No. I in the negative. 
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of the District Judge in relation to the grant- 
ing of probate and letters of administration 
shall, save as hereinafter otherwise provi 
be regulated, so far as the circumstances o 
the case permit, by the Code of Civil Pro- 
cedure, 1908. The words “save as herein- 
after otherwise provided” were lost sight of. 
The provisions of the Civil Procedure Code 
would no doubt apply for the purpose of 
regulating any auch proceedings provided 
there is no other provision relating to the 
same in the Indian Succession Act, We have, 
as already pointed out hereinabove, Sec- 
tion 263 which entitles the Court to revoke 
or annul for just cause, grant of probate or 
letters of administration. Any of the provi- 
sions contained in Civil Procedure Code 
would, therefore, not help the other side in 
a matter where an application for revocation 
or annulment of any such grant or probate 
or letters of administration was made by any 
party before the Court. There is, thus, a 
specific provision in that regard and there 
would not arise any question of bar as sought 
to be applied by the trial Court. Apart 
from that position, this revocation or annul- 
ment is sought for on the clear basis that 
they did not know till then about deceased 
Bhura Punja having made any such will 
before his death. If they had come to know 
about it, they would have surely put up the 
defence in that regard and more particularly 
when the property has been given to them 
in his last will That was, thus, a subse- 
quent discovery viz., about the existence of 
the will made by deceased Bhura Punja 
which justified the annulment or revocation 
of the probate or letters of administration 
given to the opponents by the Court. 


ll. In fact the trial Court has ig- 
nored the subsequent part of the observa- 
tions in the case referred to above which 
clearly show that the real question is whe- 
ther the party applying for recovation had 
an opportunity, before the grant was made, 
of urging the very grounds he now puts for- 
ward. As already pointed out hereabove, 
they had no opportunity to do so for the 
simple reason that they did not know about 
it. The case, therefore, would not have anv 
application to the facts here, The applica- 
tion was, thus, maintainable and there was 
no such bar as thought by the learned Judge 
in refusing to deal with the application. The 
learned Civil Judge was, therefore, wrong 
in recording his finding in respect of issue 
In our view there 
was a just cause for the revocation of the 
grant of the letters of administration made 
in favour of the present opponents ip 
Varsa Case No. 80/58, provided the sub- 
sequent will was established in accordance 
with law. 


12. The learned Civil Judge has, 
however, not recorded. his finding in res- 
ect of issue No. 2 since in his view that 
id not survive on his recording the find- 
ing in the negative on issue No. 1. The 
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finding on issue No. 2 is essential to be re- 
corded before granting the piner made by the 
applicants for the grant of Letters of Admi- 
nistration with the will said to have been 
made by this Bhura Punja on 17th Novem- 
. ber 1956. The case shall, therefore, be 

sent back for recording his finding in ac- 
cordance with law on issue No, 2, The 
costs of this appeal shall be the costs in 


the cause. 
Appeal allowed and 
Case remanded. 
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Balwantrai K. Shukla, Appellant v. Dal- 
m Dahya Chhagan and others, Respon- 
ents. 


Criminal Appeal No. 698 of 1967, D/- 
8-12-1969, from Order of Judl. Magistrate 
Ist Class, Limbdi -in Cri. Case No. 425 of 
1968. 

(A) Municipalities — Gujarat Munici- 
palities Act 1963 (34 of 1964), Section 221 
(1) — Subjective satisfaction of Executive 
Committee as to existence of nuisance or 
danger cannot be questioned by any autho- 
rity. (Para 8) 

(B) Municipalities’ — Gujarat Munici- 
palities Act 1963 (84 of 1964), Section 221 
(2) — Court has jurisdiction to see that in- 
gredients of section are established. 


Where a notice under Section 221 (1) is 
given and the directions given erein are 
sought to be enforced recourse to Court is 
necessary. In these proceedings the Court 
has jurisdiction to determine that the premi- 
ses are used in such manner as to be a nul- 
sance to the neighbourhood or dangerous to 
‘life, health or property. AIR 1920 Bom 8 
& Cri Revn. No. 59 of 1951, D/- 8-4-1952 
(Sau), Distinguished. (Para 8) 


(C) Municipalities — Gujarat Munici- 
palities Act 1963 (84 of 1964), Section 221 


produced by machin 
means of electrical power is also included — 
{Words and Phrases —- “Mechanical Power”). 

(Para 10) 


(D) Municipalities — Gujarat Munici- 
palities Act 1968 (84 of 1964), Section 221 
(1) — Notice under, executive commit- 
tee — It is on behalf of municipality. 

(Para 14) 

(E) Municipalities — Gujarat “Munici- 
palities Act 1963 (34 of 1964), Sections 221 
and 227 — Breach of direction given in 
notice under Section 221 (1) is punishable 
under Section 221 (2) and not under general 
provision of Section 227. (Para 14) 

(F) High Court Rules and Orders — 
Bombay High Court Appellate Side Rules 
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1960, Rule 5 — Reference of matter by 
Single Judge to a Division Bench — Judge 
must be satisiied and must himself decide 
that the matter or question requires a deci- 
sion by the D. B. and he cannot place mat- 
ter before the Chief Justice to a deci- 
sion in the matter — Matter is placed before 
the Chief Justice only to pass administrative 
order constituting a Division Bench. 
(Para 16) 
(G) High Court Rules and Orders — 
Bombay High Court Appellate Side Rules 
1960, Rules 5, 6 — Reference of matter by 
Single Judge to Division Bench not in ac- 
cordance with Rule 5 — Jurisdiction of 
Chief Justice to refer matter under Rule 6 
not affected. (Para 16) 
Cases Referred: Chronological Paras 
(1952) Criminal Revn. No. 59 of 1951, 
D/- 8-4-1952 (Sau) 


(1920) AIR 1920 Bom 8 (V 7) = 22 
Bom LR 888, Nurmahomed Gulam 
Rasul v. Surat City Municipality 9 


P. M. Raval, for Appellant; D. D. Vyas 

(for Nos, 1 and 2) and B. J. Shelat, Asstt. 

Sa Pleader, (for No. 3 State), for Respon- 
ents. 


DESAI, J.:— This is complainant’s ap- 
peal directed against the judgment and order 
passed by the learned Judicial Magistrate, 
First Class, Limbdi, acquitting the opponents 
of having committed offences punishable 
under Sections 221 (2) and 227 of the Guja- 
rat Municipalities Act, 1963. 


2. Briefly stated the facts are that 
the appa is the Chief Officer of the 
Limbdi Municipality. opponent No. 2 is 
the son-in-law of opponent No. 1. The case 
of the appellant was that the opponents were 
running a flour mill in the house of oppo- 
nent No. 1 situated in the locality known as 
Ugamna Para in the town of Limbdi. On 
the sourthern side of this house is situated 
the house owned by Ranchhoddas Ramjibhai 
and between this house and the house of op- 
ponent No. 1, there is an old wall made of 
mud. The flour mill was worked by means 
of a 5 Horse Power electric motor. Oppo- 
nent No. 1 had obtained a permission to run 
the flour mill from the Limbdi Municipality. 
Ranchhoddas Ramji made applications to the 
Limbdi Municipality (hereinafter referred to 
as the Municipality) on November 2, 1965 
and May 4, 1966, alleging that as a result of 
the vibration caused by the running of the 
flour mill there was likelihood of damage to 
the wall, It was also alleged that the noise 
was caused due to the running of the flour 
mill endangered health of the persons resid- 
ing in the house. Mr. M. B. Bhala, the 
Chief Officer-in-charge of the Municipality 
along with a surveyor visited the premises 
of Opponent No. 1 on May 4, 1966. He 
drew up a Rojkam. The Executive Com- 
mittee of the Municipality (hereinafter re- 
ferred to as the Executive Committee) ins- 
pected the house of Opponent No. 1. The 


1971 


Executive Committee thereafter passed a 
resolution on June 18, 1966 to the effect 
that the running of the flour mill by the 
opponents was likely to cause saat to 
the northern wall of the house of Ranchhod- 
das Ramji was injurious to the health of the 
persons residing therein and decided to give 
notice to the ee igs eee to stop the running 
of the flour mill. ` In pursuance of this reso- 
lution of the Executive Committee a notice 
dated June 23/24, 1966 was issued to the 
opponents to stop the running of the flour 
mil within 3 days of the receipt of the 
notice, This notice was not complied with 
by the opponents and a complaint was filed 
on August 16, 1967, by the Chief Officer of 
the Municipality in the Court of the Judi- 
cial Magistrate, First Class, Limbdi against 
the opponents for running the flour mill in 
the premises in respect of which the notice 
was eun by the Executive Committee and 
also for committing breach of the directions 
given in the notice and thus having com- 
mitted offences punishable under Secs. 221 
(2) and 227 of the Gujarat Municipalities 
hes 1968 (hereinafter referred to as the 
Act. 


3. Opponent No. 1 in his statement 
under Section 342 of the Criminal Procedure 
Code stated that he had sold the flour mill 
to Opponent No. 2 and he was not running 
the flour mill at the date of the notice. The 
defence of Opponent No. 2 was that no 
doubt he was running the flour mill but the 
running of the flour mill did not cause any 
nuisance or damage to the property of Ran- 
chhoddas Ramji. ` 


4. The learned Magistrate held that 
the question of nuisance was a matter of sub- 
jective satisfaction of the Municipality and 
the same could not be challenged except on 
_the ground of mala fide. He further held 
that evidence led in the case disclosed that 
no proper inquiry was made by the Exe- 
cutive Committee that the running of the 
flour mill by the opponents caused nuisance 
to the persons in the neighbourhood, The 
evidence on the record indicated that the 
inquiry made by the Executive Committee 
was to the effect that the running of the flour 
mill caused nuisance to Ranchhoddas Ramfi 
alone. He, further, held that the Municipa- 
lity failed to prove that the Executive Com- 
mittee was satisfied that the running of the 
Hour mill by the opponents caused nuisance 
to the neighbourhood. He, therefore, ac- 
quitted both the opponents., This app 
filed by the Municipality came for hearing 
before a Single Judge of this Court. Mr. 
Vyas appearing for the opponents challenged 
the constitutionality of the provisions of Sec- 
tion 221 of the Act and, therefore, the matter 
has been referred to this Bench. 


5. Mr. Raval appearing for the ap- 
pellant contended that under the provisions 
of sub-sec. (1) of Section 221 of the Act the 
Executive Committee had to satisfy itself 
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that any building or place used or intended 
by any person to be used for the lu 
mentioned in the section is or is to 
become by reason of such use and its 
situation a nuisance to the neighbourhood or 


'dangerous to life, health or property. The 


Executive Committee on being _ satisfied 
about the existence of the nuisance or dan- 
ger may by notice require the owner or oc- 
cupier of the building or the place at once 
to discontinue the use or upon either of 
them to use it in such a manner as the Exe- 
cutive Committee may in such notice pres- 
cribe. On receipt of the notice the owner 
or the occupier of the building or the place 
is bound to comply with the directions given 
in the notice. If the owner or the occupier 
disobeys or fails to comply with any lawful 
direction given in the notice the Municipa- 
lity can ae the remedies provided in sub- 
section (2) of Section 221 or Section 227 of 
the Act. In the proceeding under sub-sec- 
tion (2) of Section 221 of the Act, the opin- 
ion of the Executive Committee relating to 
the subjective satisfaction of the existente ot 
nuisance or danger cannot be subject to a 
challenge except on the ground of mala fide. 
In suc Dee all that the Municipa- 
lity has to establish is that a notice ae 
sub-section (2) of Section 221 of the Act is 
served on the person who is prosecuted and 
that he uses any building or place or per- 
mits it to be used in such a manner as to 
be a nuisance or likely to be a nuisance to 
the neighbourhood or dangerous to life, 
health or property. The Legislature has 
made the Executive Committee a sole Judge 
as to whether a building or a place is or is 
likely to become by reason of its use or of 
its situation a nuisance to the neighbourhood 
or is so used or so situated as is likely to be 
dangerous to life, health and property. It is 
not for the Court, contended Mr. Raval, to 
deal with the question whether what is 
complained by the Municipality is likely to 
be a nuisance and whether as a matter of 
fact that particular use of the building or 
place within the Municipal limits is a danger 
or is likely to become a danger to life, health 
or property of the resident of the locality. 
To put the argument in short, the conten- 
tion was that the existence of nuisance is 
purely a matter of subjective satisfaction of 
the Executive Committee, and it is not justi- 
ciable even at a stage of proceeding under 
sub-section (2) of Section 221 of the Act. 
All that the Court has to decide in such 
proceeding is whether the person to whom 
notice ig issued has complied with the direc- 
tions given in the notice or not. 


6. Mr. Vyas, appearing for the op 
ponents, on the other hand argued that in 
order to issue notice under sub-section (1) of 
Section 221 of the Act, the existence of a 
nuisance in the terms of the sub-section may 
be within the subjective satisfaction of the 
Executive Committee but when the proceed- 
ing under sub-section (2) of Section 221 of 
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the Act is taken, different considerations 
arise. The scheme of Section 221 of the 
Act is to permit the Executive Committee, 
if it is satisfied that a nuisance or danger in 
terms of sub-section (1) of Section 221 of 
the Act exists, to issue a notice requiring 
either the owner or occupier to discontinue 
at once the use of the premises or at once 
to desist from carrying out or allowing to 
be carried out the intention so to use, such 
building or place or to use it in such a manner 
or after such structural alterations as the 
Executive Committee in such notice prescri- 
bes so that it may not become or may 
be no longer, a nuisance or danger. This 
subjective satisfaction on the basis of which 
the notice is issued is not subject to chal- 
lenge but different considerations arise when 
proceeding under Sub-section (2) of Sec- 
tion 221 of the Act is taken. In the said 
proceeding the Mie oray has to establish 
that the notice under sub-section (1) was 
iven and that the owner or occupier after 
e receipt of the notice uses any buildin 
or place so as to be nuisance to the neigh- 
bourhood or that the owner or the occupier 
permits any building or place to be used 
in such a manner as to be dangerous to life, 
health or property. In the p ing under 
sub-section (2) it is open to the Court to 
investigate into the existence of the nui 
ance or danger. 


7. The question thus raised is one 
of construction of section 221 of the Act. 
The material part of Section 221 (1) runs 
as under:— 


“221 (1) : I£ it be shown to the satis- 
faction of the executive committee that any 
building or place used or intended by any 
person to be used:— 

fa) OO ecr eal aa kaka SOEs 

(q) as a factory, workshop or place of 
business in which anim are employed 
or intended to be employed for doing work 
or in which steem, water or any mechanical 
power is used or intended to be used, 

i s)... ae as bi 
is likely to become by reason of such use 
and of its situation á nuisance to neighbour- 
hood or is so used or is so situated as to 
be likely to be dangerous to life, health or 
property, the executive committee may by 
written notice require the owner or occu- 
pier— 

(i) at once to discontinue the use of or 
at once to desist from carrying out or al- 
lowing to be carried out the intention so to 
use, such building or place, or 

(ii) to use it in such manner or after 
such structural alterations as the executive 
committee in such notice prescribes so that 
it may not become or may be no longer, a 
nuisance or dangerous. 


(2) Whoever ‘after notice has been given 
under sub-section (1), uses any cari | or 
place or permits it to be used in such a 
manner as to be a nuisance to the neigh- 
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bourhood or dangerous to life, health, or 
property, shall be marie with fine which 
may extend to five hundred rupees, and with 
further fine which may extend to seventy- 
five rupees for every day on which such use 
or permission of use is continued after the 
date of the Ist conviction. 


(3) Upon a conviction being obtained 
under this section, the Magistrate shall, on 
the application of the executive committee 
but not otherwise, order such place to be 
closed and thereupon appoint persons or 
take other steps to prevent such place being 
used rat any purpose mentioned in sub-sec- 
tion (1).” 


. 8. Now to justify the notice issued 
under sub-section a) of Section 221 of the 
Act, there must in existence to the satis- 
faction of the Executive Committee such a 
nuisance to the neighbourhood or a danger 
to life, health or property. The satisfaction 
is the subjective satisfaction of the Execu- 
tive Committee and no authority can ques- 
tion the action of the Executive Committee 
in issuing the notice on the ground that the 
Executive Committee should not have been 
satisfied. On the notice being issued, it is 
open to the owner or the occupier of the 
premises on whom the notice is issued 
under sub-section (1) of Section 221 of the 
Act to accept the assertion of the Executive 
Committee that the nuisance or danger in 
question exists and to comply with the direc- 
tions given in the notice. In such cases 
there is no conflict between the Executive 
Committee and the person to whom the 
notice is issued. This authority or power is 
conferred on the Executive Committee by the 
provisions of sub-sec. (1) of Section 221 of 
the Act in order that a nuisance or danger 
which an ese ey or owner does not object 
may be immediately remedied. © owner 
or the occupier to whom the notice is issued 
and who does not comply with the directions 
given .in the notice is Hable to be prosecut- 
ed under sub-section (2) of Section 221 of 
the Act. The sub-section refers to 2 cases 
namely (1) where the owner or occupier after 
the .receipt of the notice uses any building 
or placé in such a manner as to be a nui- 
sance to the neighbourhood or dangerous to 
life, health or property; and (2) where the 
owner or occupier permits any building or 
place to be used in such a manner as to 
be.a nuisance to neighbourhood or dange- 
rous to life, health and property. In both 
these cases when it is challenged in the pro- 
ceeding under sub-section (2) that the user 
or the intended use of any building or place 
for the purposes mentioned in clauses é) to 
(s) of sub-section (1) of Section 221 of the 
Act does not amount to a nuisance or dan- 
ger, it would be then for the Court to deter- 
mine the actual existence of the nuisance or 
danger. The-owner or occupier of the pre- 
mises who does not comply with the direc- 
tions given in the notice can challenge the 
existence of a nuisance or danger in the pro 
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ceeding under sub-section (2) but he does so 
at the risk of prosecution and conviction. If 
the intention of the Legislature in enacting 
sub-section (2) was that the person to whom 
the notice is issued under sub-section (1) 
cannot object to the subjective satisfaction 
arrived at by the Executive Committee or 
that the subjective satisfaction of the Exe- 
cutive Committee was final even at the stage 
of the proceeding under sub-section (2), the 
sub-section would have been differently 
worded, In order to attract the provisions 
of sub-section (2) of Section 221 of the Act 
it is necessary to establish that the notice is 
given under sub-section (1) of Section 221 
of the Act and that the owner or occupier 
uses any building or place or permits it fo 
be used in such a manner as to be a nui- 
sance to neighbourhood or dangerous to life, 
health or property, Sub-section (3) of Sec- 
tion 221 of the Act provides that upon a 
conviction obtained under sub-section (2), 
the Magistrate shall on the application of 
the Executive Committee but not otherwise 
order such place to be closed and thereupon 
appoint persons or take other steps to pre- 
vent such place being used for any purpose 
mentioned in sub-section (1). Hence the 
Executive Committee after obtaining a con- 
viction under sub-section (2) of Section 221 
of the Act has to make an application to the 
Magistrate for the premises to be closed. 
The scheme under the provisions of Sec- 
tion 221 of the Act is, therefore, to leave to 
the subjective satisfaction of the Executive 
Committee as to the existence of the nui- 
sance or danger upto the stage of notice to 
be issued under the provisions of sub-sec- 
tion (1) of Section 221 of the Act. Sub- 
section (1) of Section 221 of the Act refers 
only upto the stage of notice and provides 
for a machinery by which the scheme under 
Section 221 of the Act can be set in motion. 
When the question of enforcement of the 
directions given in the notice arises recourse 
to the Court is necessary and all the ingre- 
dients of sub-section (2) have to be esta- 
blished in order that the owner or the occu- 
pier can be convicted of disobedience or 
failure to obey the directions given in the 
notice. It is important to note that Sec- 
tion 221 of the Act provides for regulations 
of certain trade and occupations. Under 
sub-section (1) the Executive Committee is 
to be satished itself as to the existence of 
nuisance or danger. There is no obliga- 
tion on the Executive Committee under the 
provisions of sub-section (1) to hear the 
owner or the occupier of the premises before 
the Executive Committee satisfies itself 
about the existence of nuisance or danger. 
The said satisfaction, therefore, can be ar- 
rived ex parte i, e., without hearing the per- 
son tu whom notice under sub-section (1) of 
Section 221 of the Act is to be issued, The 
person on whom the notice under sub-sec- 
tion (1) of Section 221 of the Act is issued 
has no further remedy by way of an appeal 
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or a revision against the subjective satisfac- 
tion of the Executive Committee. It is, 
therefore, obvious that upto the stage of 
notice the subjective satisfaction is that of 
the Executive Committee and no other au- 
thority can question the action of the Execu- 
tive Committee. When the proceeding 
under sub-section (2) of Section 221 of the 
Act is taken, it is within the jurisdiction of 
the Court to determine that the premises are 
used in such manner as to be a nuisance to 
the neighbourhood or dangerous to life, 
health or property. Mr. Vyas at this stage 
made a statement that he does not press his 
arguments challenging to the constitutionality 
of the provisions of Section 221 of the Act. 


9. This being the correct interpreta- 
tion of the provisions of Section 221 of the 
Act, we will now proceed to consider autho- 
rities cited at the bar Mr. Raval relied on 
the decision in Nurmahomed Gulam Rasul 
v. Surat City Municipality, 22 Bom LR 838 
= (AIR 1920 Bom 8). The decision inter- 

rets the provisions of Section 151 of the 
District Municipal Act which are in material 
respect similar to the provisions of Sec- 
tion 221 (1) of the Act. The facts of the 
Case were that Nurmahomed, who was the 
plaintiff in the case, owned a limekiln within 
the limits of the Surat Municipality, The 
Health Officer of the Municipality reported 
that the limekiln was likely to be a unisance 
to the inhabitants of the locality. The 
Municipality, therefore, issued a notice to 
the plaintif under the provisions of Sec- 
tion 151 (1) of the Bombay District Muni- 
cipal Act, calling upon the plaintiff to stop 
the working the kiln on the ground that it 
was likely to cause a nuisance. The plaintiff 
then filed a suit to obtain a declaration that 
the said notice was illegal, wanton, capri- 
cious and oppressive and for a permanent 
injunction restraining the Municipality from 
interfering with the plaintiff in carrying on 
his work in the kiln in question. The learn- 
ed Judge while interpreting the Section 151 
(1) observed that it was not for the Court 
to deal with the question whether what was 
complained of by the Municipality had been 
or was likely to be a nuisance and to consi- 
der whether as a matter of fact that particu- 
lar use of the land was a nuisance or likely 
to become a nuisance to the neighbourhood. 
Sub-section (2) of Section 151 of the Bom- 
bay District Municipal Act is in the same 
terms as that of sub-section (2) of Sec. 221 
of the Act. The learned Judge was only 
concerned with the interpretation of sub-sec- 
tion (1) of Section 151 of the Bombay Dist- 
rict Municipal Act. No proceedings under 
sub-section (2) of Section 151 of the Bombay 
District Municipal Act were taken in that 
case and the said sub-section did not come 
for interpretation before the Court. Under 
the circumstances the said decision could 
not be of any assistance in the interpretation 
of sub-section (2) of Section 221 of the Act. 
Reliance was placed on the decision of the 
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Saurashtra High Court, in Criminal Revn. 
No. 59 of 1951, D/- 8-4-1952. The judg- 
ment was delivered by Division Bench con- 
sisting of thé learned Chief Justice and 
Baxi, J]. The facts of the case were that 
Manilal Ranchhoddas owned a tobacco fac- 
tory. A notice was served under the provi- 
sions of sub-section (1) of Section .151 of 
the Bombay District Municipal Act to the 
effect that the tobacco factory owned by him 
was in midst of the town and running of it 
was harmful to the people residing in the 
neighbourhood. Manilal Ranchhoddas was 
called upon to do the needful within 4 days 
of the receipt of the notice. Manilal did not 
comply with the notice and, therefore, he 
was prosecuted under sub-section (2) of Sec- 
tion 151 of the Bombay District Municipal 
Act. The learned First Class Magistrate 
convicted Manilal under sub-section (2) of 
Section 15] of the Bombay District Munici- 
pal Act. An appeal filed against the said 
conviction was dismissed and a revision ap- 
plication was preferred to the High Court. 
It was argued before the Court that Muni- 
cipality had no jurisdiction to issue the 
notice and while considering this point the 
Court observed that the question whether 
the building used for the manufacture of 
tobacco was a nuisance to the neighbourhood 
or was likely to be dangerous to the life, 
health or property was a matter of subjec- 
tive satisfaction of the Municipality and 
could not be challenged except on the 
ground of mala fide. It is obvious that these 
observations wére made by the Court while 
considering the question whether the Muni- 
cipality had eee to issue the notice 
or not, The learned Judges did not consider 
the provisions of sub-section (2) of Sec. 151 
of the Bombay District Municipal Act, This 
decision, therefore, cannot render any assis- 
tance in interpreting the provisions of Sec- 
tion 221 of the Act. 


10. Mr. Vyas then raised a conten- 
tion about the construction of clause (a) of 
sub-section (1) of Section 221 of the Act. 
The contention was that the power confirm- 
ed by sub-section (1) of Section 221 of the 
Act on the Executive Committee is to satis 
itself that any building or place used or in- 
tended to be used by ay person as a fac- 
tory, workshop or place of business in which 
animals are employed or intended to be em- 
ployed for doing work or in which steam, 
water or any mechanical power is used or 
intended to be used is or is likely to become 
by reason of such use and of its situation 
a nuisance to neighbourhood or is so used 
or is so situated as to be likely to be dan- 
gerous to life, health or propery: The fac- 
tory or the workshop or the place of busi- 
ness which causes nuisance or likely to cause 
nuisance or danger to life, health or pro- 
perty must be one which is run by an animal 
or by steam, water or any mechanical 
power. In the instant case the flour mill 
was run by means of an electrical power. 
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The electrical power is different than the 
mechanical power. A factory, workshop or 
place or business run with the help of elec- 
tric power does not fall within the clause (q) 
of sub-section (1) of Section 221 of the Act 
contended Mr. Vyas, and, therefore, the Exe- 
cutive Committee had no authority to issue 
a notice under clause (q) of sub-section (1) 
of Section 221 of the Act, Now the words 
“mechanical power” means power produced 
by a machine. The expression “factory or 
workshop or place of business in which 

EE any mechanical power is employ- 
ed” would also include a hour mill run by 
means of an electric power. The provisions 
of the section have drawn a distinction be- 
tween machinery worked by animal and the 
machinery worked by steam, water or any 
mechanical power. It is, therefore, obvious 
that the flour mill run by the opponents with 
the help of electric power oed be includ- 
ed within the provisions of clause (q) of sub- 
section (1) of Section 221 of the Act. 


ai. Having thus considered the 
argument fuera. to the construction of 
section 221 of the Act, we will now pro- 
ceed to consider the merits of the present 
case. It is argued by Mr. Raval that there 
is evidence on the record to show that the 
running of flour mill constituted a nuisance 
or danger to life, health and property. In 
order to establish its case the Municipality 
relied on the evidence of Balvantrai Shukla 
who was the Chief Officer of the Munici- 
pality. He deposed that on the receipt of 
the report from Mr. Jhala, he had gone to 
see the premises wherein the opponents 
were running the flour mill. He noticed 
that the vibrations due to the running of 
the mill caused jerks like an earth-quake. 
The mud wall was likely to fall down. After 
the notice was served on both the opponents 
the flour mill was continued to be run, He 
deposed that there was a partition wall be- 
tween engine of the flour mill and the 
mud wall. The engine of the flour mill had 
a foundation and it was an engine of 5 Horse 
Power. He admitted that he had not sub- 
mitted any written report to the Executive 
Committee and that the wall in question was 
in existence when he gave his evidence in 
the Court. He stated that he had accom- 
panied the Executive Committee and it did 
not make any record of what it saw. No 
member thereof was expert in machine. The 
inspection was taken for 20 minutes and 
from the house of Ranchhoddas. The wit- 
ness had not stated that he found any 
damage to the mud wall. According to the 
witness there was a partition wall Been 
the mud wall and the engine of the flour 
mill. He had not deposed that he found 
any damage to this wall or that the working 
of the flour mill caused any noise. According 
to the witness the mud wall existed even 
at the time when he gave his evidence. 
Under the circumstances the evidence of the 
witness is not sufficient to prove that. the 
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running of the flour mill was a nuisance or 
danger to life, health and property of the 
residents. 


12. Ranchhoddas Ramļibha, Ex. 17, 
deposed that the running of the flour mill 
caused vibrations. He apprehended that the 
mud wall might collapse at any time. Due 
to the working of the flour mill vibrations 
were received and, therefore, he had com- 
plained to the Municipality. He stated that 
there was a partition wall between the mud 
wall and the engine of the flour mill. The 
partition wall was of lime or cement. He 
stated that he had not given any notice to 
the opponents about the damage to the mud 
wall. He stated that he had not talked to 
any person about the vibrations due to the 
working of the flour mill. The evidence of 
this witness is the evidence of an interested 


witness. According to the witness there is’ 


a partition wall between the mud wall and 
the engine of the flour mill which is con- 
structed of lime or cement, This wall is 
nearer to the engine of the flour mill. No 
damage is noticed to this wall. It is not 
the say of the witness that the mud wall 
had received any damage after the notice 
was served on the opponents by the Execu- 
tive Committee, He had not given any 
notice about the damage to the opponents. 
The evidence of the witness, therefore, is 
not sufficient to establish that the running 
of the flour mill caused the nuisance or was 
dangerous to life, health and property of the 
residents of the house. Thus the prosecu- 
tion has failed to prove that the opponents 
were running the mill so as to cause nui- 
sance or that the running of the mill was 
dangerous to life, health and property of 
the residents. 


13. It was contended by Mr. Raval 
that the opponents were at least guilty under 
the provisions of Section 227 of the Act, in 
so far as they disobeyed or failed to compy 
with the la direction in the notice under 
sub-section (1) of Section 221 of the ‘Act. 
Now Section 227 of the Act runs as under:— 


“297. Whoever disobeys or fails to 
comply with any lawful direction aie by 
any written notice issued by or on f of 
a municipality under any power conferred 
by this Chapter, or fails to comply with the 
conditions subject to which any permission 
was given to him by or on behalf of a muni- 
cipality under any power so conferred, shall, 
if the disobedience or failure is not an of- 
fence punishable under any other section, be 

unished with fine which may extend to one 
panel rupees and with further fine which 
may extend to ten rupees for ay day on 
which the said disobedience or failure con- 
tinues after the date of the first conviction: 


Provided that when the notice fixes a 
time within which a certain act is to be 
done, and no time is specified in this Act, 
it shall rest with the Magistrate to determine 
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whether the time so fixed was reasonable 
time within the meaning of this Act.” 

It was contended by Mr. Vyas that the 
provisions of the section are inapplicable to 
the facts of the present case. The argu- 
ment of Mr. Vyas was twofold: The t 
contention was that the provisions of the sec- 
tion contemplate disobeyance or failure to 
comply with notice given by the Municipa- 
lity. the present case what is alleged 
is the breach of the directions given in the 
notice issued by the Executive Committee 
and the Executive Committee is not the 
same authority as the municipality. The 
second contention was that the section itself 
provides that it would not be applicable if 
the disobedience of or failure to comply with 
the directions given in the notice is an of- 
fence punishable under any other section. 
In the instant case the breach of the direc- 
tions given in the notice is made punish- 
able under sub-section (2) of Section 221 of 
the Act and, therefore, Section 227 of the 
Act is inapplicable. 


of Section 227 


The provisions 
ance or failure to 


14. 
of the Act refers to disob 
comply with any lawful directions given in 
the notice issued by or on behalf of a muni- 
cipality, The words “on behalf of a Muni- 
cipality” are of importance because it was 
contended that the Executive Committee dis- 
charges its statutory function under Sec- 
tion 221 of the Act on behalf of the Muni- 
pee Now sub-section (1) of Section 44 
of the Act provides that except as otherwise 
provided in the Act, the municipal govern- 
ment of a municipal borough vests in the 
Municipality. Sub-section (1) of Section 58 
of the Act refers to the constitution of the 
executive committee. The members of the 
Executive Committee must the council- 
lors of the Municipality. Sub-seetion (2) of 
the said section provides that the Executive 
Committee s exercise the functions al- 


cutive Committee in issuing the notice under 
Section 221 is an action taken on behalf of 
the Municipality and any breach of direction 
given in the notice would be covered by 
provisions of Section 227 of the Act. The 
important question is whether the breach of 
the direction given in the notice is made 
punishable under any other section of the 
Act. Now sub-section (2) of Section 221 of 
the Act would also cover the breach of the 
direction given in the notice under Sec- 
tion 221 of the Act and makes the same 
punishable. Section 221 (2) of the Act is a 
special provision providing for punishment 
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and, therefore, the general provisions of Sec- 
tion 227 of the Act are not applicable to 
such a case. Therefore, the argument of Mr. 
Raval that the opponents are guilty under 
the provisions of Section 227 of the Act 
cannot be accepted, 


15. Our attention was drawn to the 
order of reference passed by the learned 


Judge of this Court referring the matter to. 


a Division Bench. The material part of the 
order runs as under:-— 


“There is no doubt that the matter is of 
public importance. No doubt the Appellate 
Side Rules provide that in cases a peti- 
tions under Article 226 wherein the vires of 
a statute are challenged are not triable by a 
Single Judge. However as this matter is of 
considerable importance it is desirable that 
the matter may be considered by a Division 
Bench and the papers may be placed before 
the Honourable the Chief Justice for consi- 
deration and necessary orders. In the event 
of the matter being placed before a Divi- 
sion Bench the notice to Advocate-General 
may be necessary”. 


Now sub-rule (1) of Rule 5 of the Bombay 
ie h Court Appellate Side Rules, 1960 is as 
ollows:-— 


“5 (1): A Single Judge 
matter be 
such matter to a 
Judges”. 
Under the provisions of the said rule, a 
Single Judge of the Court is empowered to 
refer the matter x x x x or question aoe 
in such matter to a Division Beach provid 
he is satisfied that the matter or any ques- 
tion raised in the matter is such that it re- 
quires to be decided by a Division Bench of 
two Judges. What the rule requires is that 
a Single Judge himself must come to a con- 
clusion that the matter or any question raised 
in the matter is such that it requires to be 
decided by a Division Bench. The question 
as to whether the matter or any question 
arising in the matter is such that it requires 
to be referred to a Division Bench or not 
has to be decided by the Judge himself 
and the same cannot be left to the decision of 
any other authority. A Single Judge himself 
should come to the conclusion that the mat- 
ter is such or raises such questions that a 
decision by a Division Bench is necessary. 
On a Single Judge deciding that the matter 
or any question raised in the matter is such 
that it requires to be decided by a Division 
Bench, the matter has to be placed before a 
Division Bench, In such a case, after the 
order of reference is passed by a Single 
Judge, the papers of the matter are placed 
efore the learned Chief Justice only for an 
administrative order for determining a Divi- 
sion Bench before which the matter is to be 
placed for final disposal. In the present case 
the observations in the judgment of the 
learned Judge viz. “The papers may be plac- 
ed before the Honourable the Chief Justice 
for consideration and necessary orders. In 


may refer any 
ore him or any question arising in 
Division Bench of two 
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the event of the matter being placed before 
a Division Bench the notice to Advocate- 
General may be necessary”, indicate that the 
learned Judge did not come to his own con- 
clusion but left the matter for consideration 
of the learned Chief Justice. The learned 
Judge was of a prima facie opinion that the 
instant’ case required to be decided by a 
Division Bench but he did not decide the 
matter in that manner but left it for the 
determination of the learned Chief Justice. 
Such an order of reference is not in accord- 
ance with law. 


16. It is however necessary to refer 
to the provisions of Rule 6 of the Bombay 
High Court Appellate Side Rules, 1960 
which provides that notwithstanding any- 
thing contained in these rules, the Chief Jus- 
tice may by a special or general order direct 
that any matter or class of matters be plac- 
ed before a Division Bench of two or more 
Judges. The provisions of Rule 6 empower 
the Chief Justice to refer a matter to a Divi. 
sion Bench. In the instant case there is an 
order passed by the learned Chief Justice 
referring this case to this Court for final 
hearing and disposal, and therefore, even 
though the order of reference passed by the 
learned Judge is not in accordance with law 
it does not affect our jurisdiction to hear and 
decide this case. 

17. The result is that the criminal 


appeal is dismissed, 
Appeal dismissed. 
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ORDER :— This reference made by 
the learned Sessions Judge of Junagadh in 
respect of a proceeding falling under Sec- 
tion 488 (3) of the Criminal Procedure Code 
1898, (hereinafter referred to as the Code) 
has raised a pointed question. That ques- 
tion is whether husband has to prove suffi- 
cient cause for not complying with the order 
of monthly allowance passed ‘under sub-sec- 
tion (1) of Section 488 or wife has to prove 
absence of sufficient cause before the order 
is enforced by way of arrest and detention 
of husband in jail under sub-section (8). 
This question has arisen in the following 
facts of this case:— 


2. The wife obtained an order for 
monthly allowance at the rate of Rs. 30/- 
against the husband payable to her from 
1-7-1968. Direction to pay this monthly al- 
lowance was not complied with for a period 
of 12 months. Theretore, on 15-7-1969, the 
wife gave an application to the learned 
Magistrate stating that the total arrears of 
monthly allowance payable to her for a 
period of 12 months are Rs. 300.00 P. and 
that this is the amount of arrears from 1-7- 
1968 to 30-6-1969 and this amount was not 
paid by the husband. She, therefore, pray- 
ed for realisation of this amount along with 
0.65 Paise as the amount of Court-fee Stamp 
affixed on the oon On this applica- 
tion, the learned Magistrate issued notice to 
the husband to show cause. The husband 
= ota ae but did not show any cause. 
Therefore, on 10-10-1969, the ieaeaed Magis- 
trate passed the following order:— 


“The opponent is present. He does not 
file any objection. He has not paid the 
amount and hence J. warrant be issued, 

10-10-1969” 

It appears that the learned Sessions 
Judge understood the term “J. warrant” em- 
ployed in the aforesaid order to mean {fail 
warrant and on that basis, he observed in 
the order of Reference while narrating facts 
as under in, para 3 

“In pursuance to this notice, the appli- 

cant put in his appearance but did not file 
any reply, and, consequently, on 10-10-1969 
the learned Magistrate passed an order for 
issue of arrest warrant, as no reply was filed 
by the applicant and no arrears were depo- 
sited.” 
Perusal of record would have shown that no 
warrant of arrest was Sees, the learned 
Magistrate on 10-10-1969. at he issued 
was distress warrant or warrant of attach- 
ment of moveables and that warrant is on 
the record at Ex. 3, That warrant was fer 
a sum of Rs. 860/- being the arrears of 
maintenance for 12 months. By J. warrant 
the learned Magistrate meant Jangam war- 
rant, 


3. In the course of attempt to exe- 
cute this warrant, the police head-constable 
entrusted with execution thereof, made at- 
tempts to find out properties of the husband. 
He found that there was no property be- 
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longing to the husband in the village. 
Therefore, he returned that warrant with 
endorsement, dated 11-11-1969. The learn- 
ed Sessions Judge in making his order of re- 
ference has observed another fact which 
again does not appear to be correct. He 
says in para 4. 


“In between the presentation of the ap- 
plication on 15-7-1969 and the passing of 
the aforesaid order on 10-10-1969 the learn- 
ed Magistrate had asked for the police in- 
quiry to know, whether the applicant pos- 
sessed adequate means and whether he, in 
spite of having possessed means, was wilfully 
neglecting to maintain and to evade payment 
of maintenance.” 


He has not referred to any order passed by 
the learned Magistrate for this inquiry. It 
is not possible to find from the record also 
that any such inquiry was ordered between 
15-7-1969 and 10-10-1969. This impression 
of the learned Sessions Judge was Rss. 
created on account of the report of the head 
constable below the distress warrant which 
contains certain facts about his having made 
inquiry about the property of the husband. 
But then, that inquiry was in the course of 
execution of the Jangam warrant itself and 
not as per any order given to him by the 
learned Magistrate. 


' 4, The fact remains, however, that the 
distress warrant was returned unexecuted be- 
cause no moveables were found which could 
be attached and proceeded against. It ap- 

ears that on 15-11-1969, this warrant came 

ack to the Court unexecuted. Thereafter 
on 8-12-1989 the wife gave another appli- 
cation Ex. 4 stating therein about the previ- 
ous application and further alleging that the 
husband was in a position to pay arrears and 
have moveable property, but he did not allow 
moveables to be attached and thus arrears 
remained unpaid. She, therefore, prayed 
that the husband may be detained in prison. 
On this application, a second notice was issu- 
ed to the husband on 8-12-1969 calling upon 
him to show cause why he should not be 
detained in prison. He was required to at- 
tend the Court on 5-1-1970 for this purpose, 
and it appears from the order passed by the 
learned Magistrate that on 5-1-1970, the 
husband appeared but did not file any ob- 
jections against the application of the wife 
and did not show any cause why he failed 
to comply with the order of maintenance. 
The learned Magistrate further found that 
the opponent is an able bodied man and 
must comply with the order of Court in the 
absence of sufficient cause and that he has 
not led any evidence to show that there is 
sufficient cause for non-compliance with the 
order. Therefore, the learned Magistrate 
sentenced the husband to suffer simple im- 
prisonment for three months or till payment 


of Rs, 800.65 paise being the amount of 
maintenance and cost whichever event hap- 
pens earlier. 


5. The aforesaid facts clearly show 
that before issuing distress warrant, the 
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learned Magistrate had given a notice to the 
husband and the husband appeared pursuant 
to the notice but did not show any cause. 
Thereupon, the learned Magistrate issued 
distress warrant in pe ae of moveable pro- 
perties of the husband. This distress war- 
rant was returned unexecuted for want of 
moveable property by 15-11-1969. There- 
after, the wife gave application for detain- 
ing the husband in prison and at that stage 
also, the learned Magistrate was careful en- 
ough to issue another notice to the husband 
to show cause why he should not be detain 

in prison. The husband appeared on 
5-1-1970 but neither filed any objections nor 
showed any cause, The learned Magistrate 
found that the husband was an able bodied 
man and he had not shown any cause why 
order of maintenance was not complied with. 
Therefore, he sentenced the husband to im- 
prisonment. 


6. The learned Sessions Judge 
thinks that this order passed by the learned 
Magistrate is illegal. In making the Refer- 
ence, he has observed that before order of 
commitment to jail is passed, the Court has 
to comply with two statutory obligations 
namely “(1) to issue a notice to show cause. 
and (2) to hold an inquiry in presence of 
the husband for the pure of determining 
whether the husband was ilfully 


avoiding the service of warrant of 
attachment or wilfully neglecting to 
ay the amount of maintenance’. So 
ar as first obligation is concerned, it has 






under sub-section (8) of Section 488 of the 
Code. In the present case, the husband 
appeared in response to the notice served 
upon him and said nothing. He did not 
plead any cause. Therefore, there was no 
occasion for the learned Magistrate to hold 
an inquiry as seat ena y the learned 
Sessions Judge. And is the point which 
arisen upon the Reference made by the 
learned Sessions Judge and the point is 
whether burden is on the husband to prove 
sufficient cause or burden is on the wife to 
prove its absence before an order for de- 
tention of husband in yet can be made. 
Now it would be desirable to examine 
question on the terms of the provisions of 
Section 488 itself in the first instance. 


7. When the wife approaches the 
court under Section 488 (1) complaining of 
neglect or refusal by husband to maintain 
her, the Magistrate has to be satisfied 
about his neglect or refusal and if he 
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finds that in spite of having sufficient means, 
the husband neglects or refuses to main- 
tain the wife, he can pass an order 
monthly allowance for maintenance of the 


wife, at the rate not exceeding Rs. 500/- 
in the whole. The passing of this order in 
favour of the wife postulates two things (i) 


that the husband sufficient means to 
maintain the wife and (ii) that he has neglect- 
ed or refused to maintain the wife. ‘When | 
such an order is not complied with and 
sought to be enforced under sub-section (8); 
the reason for not complying with the order 
should be pleaded and proved by the hus. 
band. It is not possible for the wife, in the 
nature of things, to conceive of all possible 
reasons for not complying with the order on 
the part of the husband and to proceed to 
lead evidence to prove that these reasons 
do not exist in her case. The husband would 
be the best person to know the reason why 
he has not complied with the order passed 
under sub-section (1) which pre-supposes 
that he has sufficient means to maintain his 
wife. Sub-sections (8), (4) and (5) would be 
relevant and they are as under:— 

“(3) If any person so ordered fails with- 
out sufficient cause to comply with the order, 
any such Magistrate may, for every breach 
of the order, issue a warrant for levying 
the amount due in manner hereinbefore pro- 
vided for levying fines, and may sentence 
such person, for the whole or any part of 
each monthly allowance remaining unpaid 

er the execution of the warrant, to impri- 
sonment for a term which may extend to 
one month or until payment if sooner made; 


Provided that, if such person offers to 
maintain his wife on condition of her living 
with him, and she refuses to live with him, 
such seed pelos may consider any grounds 
of refusal stated by her, and may make an 
order under the section notwithstanding 
such offer, if he is satisfied that there is just 
ground for so doing. 


If a husband has contracted marriage 
with another wife or keeps a mistress, it 
shall be considered to be just ground for 
his wife’s refusal to live wi im, 

Provided further, that no warrant shall 
be issued for the recovery of any amount 
due under this section unless application be 
made to the Court to levy such amount with- 
in a period of one year from the date on. 
which it became due. 


4) No wife shall be entitled to receive 
an allowance from her husband under this 
section if she is living in adultery, or if, with- 
out any sufficient reason, she refuses to live 
with her husband, or if they are living sepa- 
rately by mutual consent. 


(5) On proof that any wife in whose 
favour an order has been made under this 
section is living in adultery, or without suffi- 
cient reasons she refuses to live with her 
husband, or that they are living separately 
by mutual consent, the Magistrate shall can- 
cel the order.” 
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8. It appears fairly clear that in 
reply to a notice to show cause under sub- 
section (3), the husband may make an offer 
to maintain his wife on condition of her liv- 
ing with him or may plead some cause show- 
ing his inability to comply with the order 
of maintenance, The plea may be that since 
the order the wife is living in adultery or 
that he offered to keep the wife with him 
but she refuses to do so without sufficient 
reason. These may be considered to be suffi- 
cient causes for not enforcing order. Of 
course, this does not mean that these would 
be the only sufficient causes which can be 
pleaded. But the point to be emphasised is 
that causes contemplated by sub-sections (4) 
and (5) on the very terms of those sub-sec- 
tions have to be made out by the husband. 
Therefore, these sub-sections also give us an 
indication on the question posed in this case. 
Thus, apart from the general principle that 
the Rabad being the best man aware of 
the cause for not complying with the order 
has to prove the same, the provisions of sub- 
sections (4) and (5) also are helpful in 
coming to the conclusion that the husband 
has to plead and prove sufficient cause when 
order under sub-section (1) of Section 488 
of the Code is sought to be enforced against 
him. This would be quite natural in view 
of the position that at the time of passing 
the order of monthly maintenance the Court 
- |has already held that the husband has suff- 
cient means to maintain the wife and stil] 
he is neglecting or refusing to maintain her. 
Sub-section (3) is not in the nature of a 
penal provision in which husband is in the 
position of an accused and the wife in the 
position of prosecutor so that prosecutor has 
to prove absence of sufficient cause before 
husband is detained in prison. The object 
of sub-section (3) is only one and that is en- 
forcement of the order passed by the Court. 
It is for the purpose of enforcement of this 
order that the husband is sentenced to im- 
prisonment. This order of sentence is also 
conditioned by payment. Therefore, if pay- 
ment is made before the expiry of the term 
of imprisonment, the order of imprisonment 
does not survive with regard to the remain- 
ing term. This is clear from the words — 
“Until payment if sooner made” — occurr- 
ng in sub-section (8) of Section 488 of the 

e. 


9. The learned Sessions Judge re- 
ferred to sub-section (6) observing that, that 
provision permits the Magistrate to record 
ex parte evidence only in case where it was 
shown that there was wilful avoidance of 
service of notice or that there was wilful 
neglect to attend Court. In his opinion, 
when the husband appeared in obeyance to 
this show cause notice, it was the duty of 
the Court to record evidence which the wife 
wanted to adduce in the presence of the 
applicant that is the husband and to allow 
her husband to cross-examine the witnesses 
quaint him and to afford him an opportunity 
of being heard. The learned Sessions Judge 
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observed that the learned Magistrate has not 
recorded such evidence in the presence of 
the husband. On the contrary he, says the 
learned Sessions Judge, “before the receipt 
of the police report asked by him, straight- 
way passed the order for issue of a jail war- 


rant merely out of the consideration that the 
applicant had not filed any reply to the 
show cause notice and had not paid the 


maintenance.” As observed earlier, there 
was some wrong impression in the mind of 
the learned Sessions Judge that the learned 
Magistrate had called for police report be- 
tween 15-7-1969 and 10-10-1969. There is 
nothing in the record of the case to show 
this. This rozmama of the case before the 
learned Magistrate also does not show that 
any such report was called for from the police 
by the learned Magistrate. In this case, it could 
not be said that the proceedings were ex 
parte. The husband did appear in response 
to the notice served upon him to show cause 
why he should not be detained in prison. 
He did not show any cause. Therefore, 
there was no question of recording evidence 
under sub-section (6). If he had pleaded 
any cause, then certainly, it was the duty 
of the learned Magistrate to inquire into 
that cause and find out whether the cause 
pleaded was proved and if proved, whether 
it was sufficient. Therefore, the observa- 
tions of the learned Sessions Judge with re- 
gard to recording of evidence which the wife 
wanted to adduce and cross-examination of 
the wife are not applicable to the present 
case. If the husband failed to plead a 
cause no question of making an inquiry into 
that cause arises. Under these circumstan- 
ces if the learned Magistrate sentenced the 
husband on the ground that he was an able 
bodied man that he was bound to comply 
with the order of the Court in the absence 
of sufficient cause and that he has not led 
mn evidence to show that there was any 
sufficient cause for non-compliance with the 
order, that order for oe the husband 
in jail cannot be said to be illegal. 


10. We may now go to two or three 
cases which have been referred to at the bar. 
The first is Laxmi Narain v. State, AIR 1959 
All 556. In that case, the wife obtained 
order for maintenance and applied for en- 
forcement of the order alleging non-payment 
of any allowance. The learned Magistrate 
ordered process to be issued without issuing 
any notice to the husband before ordering 
that process. Thus the husband had no op- 

ortunity to plead any cause, In these facts, 
ollowing observations are made by Desai, J., 
in delivering the judgment:— 


“It must be proved that the husband 
was ordered -to pay the maintenance allow- 
ance, that he failed to comply with the order 
and that his failure was without sufficient 
cause, the wife must adduce evidence to 
prove these facts and since the evidence 
must be taken in the presence of the hus- 
band it necessarily follows that a notice 
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should be given to him and that the enquiry 
should be made in his presence, unless he 
refuses or fails:to be present.” 


These observations no doubt represent the 
view that it is for the wife to plead absence 
of sufficient cause. With respect, however, 
it is not possible to agree with these observa- 
tions for the reasons given earlier in comin 

to the conclusion that it is for the husban 

to plead and prove a sufficient cause. There 
is no discussion in the judgment of the Alla- 
habad High Court, for coming to the conclu- 
sion that the wife has to prove absence of 
sufficient cause. Another decision is report- 
ed as Moddari Bin v. Sukdeo Bin, AIR 1967 
Cal 186. The facts of that case are that the 
wife applied for enforcement of the order 
complaining that the total amount of Rupees 
450/- was due under the maintenance order 
and was not paid. She, therefore, prayed for 
warrant against the husband and the learn- 
‘ed Magistrate issued distress warrant for 
Rs. 482.50 paise. That distress warrant 
could not be successfully executed for about 
three months; nothing was paid in the mean- 
while also by the husband, Thereafter, dis- 
tress warrant was returned with the report 
that the husband had no fixed place of resi- 
dence, and the warrant could not be execut- 
ed. Thereupon, the leamed seams issu- 
ed a warrant of arrest without bail against 
the husband. When the husband was pro- 
duced under that warrant before the Court, 
the learned Magistrate made an order of im- 
prisonment which was challenged before the 
High Court. It was held that the circum- 
stances that the husband did not pay any 
amount, that the distress warrant could not 
be executed and that the husband did not 
take any step under Section 489 of the Code 
to make any alteration in the order of al- 
lowance or to cancel the order under sub- 
sections (4) and (5) of Section 488, consti- 
tuted cient material before the ' Magis- 
trate to’ come to the conclusion that the 
husband had sufficient means to pay and he 
was wilfully avoiding to carry out the order 
of maintenance and there was no excuse for 
not making payment. This case also does 
not deal directly with the question of bar- 
den of proof and will not be FEGT There 
are some observations in Patel Mulchand 
Joitaram v. Bai Amthi, (1968) 9 Guj LR 878 
at p. 882 which are in accord with the view 
taken by me that the burden is on the hus- 
band to prove and plead sufficient cause 
when the order of maintenance is sought to 
be enforced against him. My brother Shelat, 
J., speaking tor the Division Bench, after 
referring to provisions of Section 488 observ- 
ed at page 882 as under:— 


“Apart from that, sub-section (8) of 
Section 488 of the Code relates to the en- 
forcement of an order and as provided there- 
in, the Magistrate may, if any person so 
ordered fails without sufficient cause to 
comply with the order, issué a warrant for 
every breach of the order.,...... In other 
words, the order would be-enforced by a 
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Magistrate against a person provided he fails 
to comply with the order without’ sufficient 
cause. The party affected therefore gets the 
opportunity of meeting the order sought to 
be enforced against him under sub-sec, (8) 
and if he shows sufficient cause why the 


order should not be enforced against him, 


the Magistrate has wide discretion not to en- 
force, that order.” (Emphasis eae 

In the present case, the husband ving 
failed to plead any cause, the order pass 
by the learned Magistrate is correct. 

11. Looking to the question of con- 
struction of sub-section (8) of Section 488 of 
the Code involved in this case and looking 
to the fact that husband and wife were un- 
represented in this case, I requested Mr. D. 
C. Trivedi to appear amicus curiae and make 
submissions. ccordingly, he appeared and 
made his submission. He was also of the 
view that under sub-section (3), husband has 
to plead and prove a cient cause. I 
place on record my appreciation of the ser- 
vices rendered by Mr. Trivedi. 

No order is made on this Reference. 

Answered accordingly. 
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Vikyamal Dakumal, Petitioner v. Pra- 
kashsing Atmasing and others, Opponents, ` 

Criminal Revn. Appln, No. 401 of 1969, 
D/- 18-3-1970 against order passed by City 
Magistrate, 10th Court Ahmedabad in Cri. 
C. No. 1868 of 1969. 

(A) Criminal P, C. (1898), S. 202 — 
It is illegal for Magistrates to order enquiry 
being made except upon reasons stated in 
writing. (1969) 11 Guj LR 967, ILR 20 
Mad 387 and AIR 1920 All 77, Followed, 


n (Para 5) 
(B) Criminal P. C. (1898), S. 202 — In 
cases of complaints against Police Officers, it 
would be unjust exercise of discretion to 
order for enquiry and report from another 
Police Officer belonging to the same police 
station even though he be superior in rank. 
(X—Ref. Cri. P. C. $. 203.) AIR 1920 All 77 
& (1969) 11 Guj LR 967, Followed. 
(Paras 5 & 6) 
Dismissal of complaint based on such 
report is liable to be set aside. It is the 
Magistrate himself who must in such case 
enquire himself, (Paras 5 & 6) 
(C) Criminal P. C. (1898), Section 203 
— Delay in filing complaint not always fatal 
if properly explained. (P 
Cases Referred: Chronological 
(1969) Criminal Revn. Appin, No. 289 
of 1969, D/- 1-8-1969 = 11 he 
LR 967, Ramanlal Chhaganla 
Bhavsar v. P. M. Desai 
(1920) AIR 1920 All 77 (V 7) = 21 
Cri LJ 348, Harihar Prasad v. Em- 
peror 
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 Vikyamal v. Prakashsing N. G. | Shelat 1) Guj. 129 
920) ATR 1920 All 125 tion 203 of tho Criminal Procedure Code. 
ne ee LJ: 416, Mewa SA Pa F dissatisfied ue that order pass ato 10 
B Mr. N. Doctor, City aca ate l 
1897) ILR 20 Mad 387 = 2 Wel Court, ` Ahmedabad, -complainan 
Pa Queen-Empress_ v, ni in revision. 


L. Patel, for Petttioner; 7 U. Meh 
‘Asst. “Govt Pleader for. Opponents Nos. 
and 2; A. H. Thaker, Asst. Govt. Pleader, 
for the State-Opponent No. 8. 


ORDER :— This application în revi- 


sion is directed an order passed on 
10-9-1969 Mr. B. N. Doctor, City Magis- 
trate, 10th in Criminal Case No. 1868 


of 1969 whereby ‘the complaint came to be 
dismissed under Section 208 of the Criminal 
Procedure Code, 


2, The ts Nos. 1 and 2 are 
the Police Consta y and oa Police e 
ae respectively an ey were atta 
to the Shaherkotda Police ma 
aa. The petitioner-complainant has 
been doing cloth business in Pan 
Sindhi Market at Ahmedabad. Accordin 
to him at about 6-00 p. m. on 26-6- 


while he was having a oycle repaired at a 
cycle shop near upur Gate, the Police 
Constable opponent No, I asked him to ac- 


him to the police ging with- 


catching hold of 

people had collected 

the Constable not to be- 
lainan 


epponeat No. 2 then came up to the police 
owkey where he was made to sit. Both 
of them then started gtving foul abuses and 
searched his pockets without calling the 
_panchas and removed Rs, 85/- from his 
pocket. He was then handcuffed and tied 
with a rope. In that manner, he was taken 
from that place to the Shaherkotda Police 
Station aaa a false case under Sections 110 
and 117 of the Bombay Police Act was filed 
against Some time after he was re- 
leased on bail, he had sent an application to 
the Police Commissioner, Ahmedabad. He 
also sent similar applications to various du- 
thorities and since he received no reply 
whatever, he filed his complaint in the Court 
of the Ci Magistrate on 21-7-1969 in i 
pe of offences under Section 504 of 

dian Penal Code and Section 147 (d) ana 
(e) of the Bombay Police Act against both 
the opponents. 

8. The learned Magistrate TEREA 
. passed z order which runs thus:— 
aS Sherkotda to key and abe a 
ee A 202, Criminal 
e 


After receiving the report, the leaned Magis- 
trate heard the complainant’s learned advo- 
cate and dismissed the complaint under Sec- 
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aa to the samo police station. 


The contention made out by Mr. 
Patel, the learned Advocate a fhe ary 


fared Ma M es ie as hg lh 


dent of te rome Police Station, 
tp mai an inquiry ander Section 202 oF the 
Criminal Proced 


closes no reasons required in 
further contended that cae i the order 


being ill it was 
the feo Car ae ae Ge the fan police 


station to make any such oa e 
complaint was against the two police oin 
was 
E the learn Magistrate has 
a a co to the statements 
hardy ad by officer and that 
without any aes his 
plaint had come to be camara under Sec- 
ton 208 of the Indian Penal Code. 


per ier 
In, No. 289 of 1969 Gu) 
the judgment whereof was delivered by this 
Court on 1-8-1969. Im that case the accus- 
ed were police officers attached to the same 
Shaherkotda Police Station and the Superin 
tendent of Police was directed 
report under | 
Procedure Code in planant. the complaint 
n a t for the of- 
fences under and 504 of 
the Indian Panel Cog Code, that order was also 
made by the same learned cen aie whose 


order has been questioned in case. The 
wording of the Eas in both the cases 
been In that- case the 


effect of Section 202 was considered. and it 
was held as under:— 


“It was Imperative for the learned City 
Magistrate ‘to give some reasons which indi- 
cate. application of n mind to the facts of 
en e he eigen 


before 

against him. The order hade speak 8 -e a 

what led him to postpone issuing pro 
and fon wil reason MICU was at de 
cessary to be made some other pn 
Merely directing a police officer to 
and report under Section 202 of the Crimi. 
nal Procedure Code is, in my view, not 
enough and cannot Sa said oe Have — 
with Section 202 (1) of 


In that very case, I had a pon to con- 

oul the eae ‘or otherwise of the order - 
inasmuch as the Superintendent of Police at- 

tached to the same police station was 

ed. to make inquiry against the police offi- 

cers who were Hie accused persons. While 
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considering that aspect of the a the fol- 

lowing o tions were ma 
“The Magi on nean any such 

complaint for an offence of which he is au- 
thorised to take co ce has therefore to 
think in the first place whether any inquiry 
or investigation is at all essential to be made 
in regard to the facts disclosed in the com- 

plaint. Then he should also, if he does so 
think and desires to postpone the issue of 
process for compelling the attendance of the 
person complained i set down his 
reasons for so doing. He should then con- 
sider as to who should make inquiry, whe- 
ther it sho 9 done by himself or that it 
should be sent to the police officer or such 
other person as he fit.” 

Then it is observed:— 


“It is true that the S$ tendent of 
Police is a superior officer. However, he is 
also attached to the same a are Police 
Station where th 


t = well oe feel that 
an independent Boe ice officer 
making an inquiry, he would be (sic) to- 
wards that police officer who was attached to 
that very police station. It is in such circum- 
sige that the Magistrate has to take care 
a ey his on to ee Page and contents 
e compiamt an e person a 

ee the complaint is made and apar 
as to yie er he should himself conduct the 
inquiry betore issuing any process against 
any such officer. The discretion has, in- our 
view, not been properly exercised in direct- 
ing an inquiry to 
cer attached to the same police station wees 

aoe is working as an Inspector of 

olice 


A little later, it has been observed:— 


“However, when the Magistrate Is given 
an authority and power to exercise his juris- 
diction, we have no desire to fetter the poise 
except saying that whenever any such 
or authority is exercised, it should su a 
done kesping proper eye at the provisions of 

w and at the same time with a desire not 
only to do justice but to see that the jus- 
tice is felt to have ies done to the parties 
affected in the liti 
It would, thus, follow that m ae order 


passed under Section 202 ce Criminal 
Pee dure Code was both ill e impro- 
per and any such inquiry tenk e in nee 


such police officers and even a feeling may 


be 
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of their raising heads against them. At the 
same time it is equally necessary to carefully 
examine the aleak against polico off- 
cers to avoid putting them to any harass- 
ment by false and frivolous complaints, But 
whenever any police officers are sought to 
be prosecuted, by being required to file a 
ae complaint before a . Magistrate, the 
ae of the Magistrate, is, oi it eee be 
and more eF ly in such 
a be careful and a Ee RA Era not 
bo ‘allowed to be created ds of 
such persons that they would not get proper 
justice against such officers. In this con- 
nection reference was la o some a 
sions which I a. brief] refer to. 
Queen-Empress aera (1897) DR 
‘20 Mad 887, it it ite hel on Magistrate can 
send a case for enquiry by the Police under 
Criminal Procedure Code, Section 202, only 
when for reasons stated by him he distrusts 
the truth of the complaint. Then it has 
been observed that in cases where the accus- 


cases, 


is a mem of the Police nae it is 
generally better that the enquiry should be 
a Magistrate. In fact the 


ecuted by 
Division Beach expressed the opinion 
t caution should be shown în send- 


d hen they 
be better that the he enquiry shoul ould be prose- 
cuted by a Magistrate another case 
Harihar Prasad v. Emperor, AIR 1920 All 
77, it was vender as under:— 


a proper Ea in 
Section 203, Criminal 

the mere po of a oe Bve a by 
a oe him- 


plainant relies to establish the truth of his 
allegation, and give his 9 consideration 
to statements along with the report of 
the local investigation.” 


Another case on the same lines on the point 
ats also referred to and that is of Mewa Lal 

eror, reported in AIR 1920 AN 125 
(i), “here it was similarly observed as fol 


“Where a complaint is made against an 
officer of pone it is improper to direct an- 
other oe officer to conduct the investiga- 
tion: investigation should be conducted 
by the Magistrate receiving the complaint or 
by some other Magistrate”. 


It would, thus, follow that the initial order 

under Section 202 of the e 
cedure Code oe an Day to be 

made by the police off 

pointed out hereabove. Te also lack 

priety in the sense that the police oker at at- 

tached to the same Pe station was asked 

to make an inquiry in t of a com: 

piani made against the police officers at- 
tached to the same police station. It would 

not be too much if this Court were to as- 

sume that the decision of this Court refer- 
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red to hereabove was known to the learned 

Magistrate for the reason that the judgment 

of t case must have reached him before 

ee the opportunity to pass the orders in 
case 


6. It was, however, pointed out by 
the learned Assistant ernment Pleader 
that the earlier order was not challenged and 
the present application is directed against 
the order passed after the report has been 
received from the police officer who was 
directed to make an inquiry. D gacees 
is against the aries ed er 
Section 208 of the Criminal ure Code 
and that is based on an inquiry made by 
police officer in pursuance of an order pass- 
ed under Section 202 of the Criminal Pro- 
cedure Code. Now if the order passed under 
Section 202 a both from econ ris 
impropriety, the report cannot be made the 
basis for dismissing the complaint, That 
inquiry is vitiated and a h inquiry is 
essential to be made. In such cases pru- 
dence requires that the Magistrate should 
himself make an inquiry and after consider- 
ing the material before him, pass adequate 
orders. Even otherwise, on a perusal or the 
order passed by the learned Magistrate, it is 
difficult to think that he had seriously a 
lied his mind to the papers of inquiry made 
by the police officer. The only ground 
which spree to weigh with him in dis- 
missin complaint against the accused is 
that the complaint was filed so late as on 
21-7-1969 whereas the incident had taken 
place on 26-6-1969. Now it appears clear 
that immediately on his being released on 
bail m respect of the complaint given by 
those police officers against him, he had -ent 
an application to the Commissioner of Police 
of the City of Ahmedabad to make inquiry 
into the matter against them. They were sub- 
ordinate to him. Naturally he would expect 
some inquiry to be made by that authority, 
and if he waited for some time before filing 
the complaint which he did when he receiv- 
ed no response whatever, it would be hardly 
proper to say that the complaint was fals 
on that ground of delay. In filing a criminal 
ne delay is not necessarily and always 
if properly explained, and the evidence 
in that regard has to be properly considered 
by the Court. Then the report shows that 
as many as six witnesses were examined by 
the complainant in addition to the complain- 
ant himself. While all of them suppor the 
complainant in the allegations ma i 
the accused, without any good 
shown, the inquiry officer has stated in his 
report that they should be disbelieved, and 
that some of the police officers who came to 
be examined by him should be believed and 
the complaint should be dismissed. In such 
circumstances, it was the duty of the learn- 
ed Magistrate to scan and consider the evi- 
dence to ascertain the truth or otherwise of 
the incident, for after all, his duty was to 
sce at that stage whether the evidence was 
such which would justify an issue of seed 
against the accused. The learned Magis- 
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trate mon E en in ssid in arag 
upon the report without properly applying 
his n and that has resulted. in eee 
riage of fustice requiring an interference by 
this Court, The order is thus liable to be 
set aside. 

T: In the result, therefore, the order 
passed by the leamed Magistrate dismissing 
the complaint under Section 203 of the Cri- 
minal Procedure Code is set aside. The case 
shall be sent to the learned Chief City 
Magistrate who shall send it on to the Court 
other the one presided over by Mr. 
Doctor. If the leamed Magistrate considers 
necessary to postpone the process before 
makin g the inquiry, it is desirable that he 
shall do so himself and not act upon the 
report of the Superintendent of Police who 
made the Pan This will not, however, 

revent him looking into the same ag 
thioks proper. 
Petition allowed. 
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Govindsin Ramsinghbhai Vaghela, 
Applicant v. & Subbarav and others, Op- 
ponents. 


Spl. Civi AARE Nos. 977 and 1532 
of 1968, 630, 218 and 220 to 222 of 1969, 
D/- 18-8-1969. 

(A) Tenancy Laws —— Bombay Preven- 
ton of Fragmentation and Consolidation of 
Holdings Act (62 of 1947), Ss. 31 (a) and 
87 (2) (n) — Ss. 31 (a) and S. 87 (2) n) 
are not invalid on the ground of i 
delegation of legislative power — (Constitu- 
tion of India Art, 245). 

Power conferred on State Government 
under Section 37(2) (n) read with Section 31 
(a) to prescribe conditions according to 
which consolidated holdings may be trans- 
ferred is conditioned by the requirement 
that it must be exercised for carrying out 
the purposes of the Act. The preamble 
an Ive provisions of the Act clearly 
indicate what is the purpose or policy o 
this enactment. It is fe within. the limit 
of this policy or principle and for effectuat- 
ing it and carrying it out that the State 
Government can prescribe conditions in 
accordance with which consolidated hold- 
ings may be transferred under Section 81(a). 
Moreover, what conditions should be pre- 
scribed would necessarily depend upon such 
factors that would require constant assess- 
ment and evaluation of facts and circumstances 
which the State Government would be the 
most competent authority to perform: The 
legislature accordingly laid down the legisla- 
tive policy and left it to the State Govern- 
ment to prescribe conditions within the 
frame work of that policy or priaciple. 


ara 
(B). Tenancy Laws —— Bombay Preven- 
tion of Fragmentation and Consolida 


tion of 
LN/AO/F828/70/MLD/C 


in eine rn 
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Boldin: a (62 of 1947), S. 9 (8) — Vali- 

dity of S. 9 (3) cannot be challenged on the 

ground of aE delegation Eas 

tive power because power co on 

Hector ‘under the. cdon is not a | 
adjudica 


(Para 13) 


Tt is an adjudiostory power in so far as 
fia, Collection uke ant onder 


he is sati -person falls i 
ies yee he E It is an 
executive power in so far as it authorises 
the Collector to summarily evict such per 
aaa aaa ee 
him. _ (Par 18 


gmentation and 
Holdings Act (62 of eae 
oe a aenn ated Art. 3 


(D) i 
Art. SI-A is applicable 
alata aa laws but also to 


The word “law” in Art, 81-A cannot be 
limited ‘to post-Constitution laws, it must 
include existing w as well. 


falling of oe categories specified 
in n clause A oa con ie Since 
seas 18 refers both to ng law as ssh 


to post-Constitution Ja 
be Article 31A must 
post-Constitution law but also aW. 
The first proviso to Article 83SIA which 


as to read the word law in the main part of 
Article 31-A in aoo and constricted 


sense so as to Constitution law 
which otherwise ooe y within it. 
(Para 14 


on of Fragmentation snd on 
of E Holdings Act (62 of ea 31 ida t 
31 (a) is protected by Article $1-A and is 
arabes imoume. from challenge ager’ 
Arts. 14, 19 and 31 — ae. 
Art. $1-A). 16, 17 
ection 81 Clause (a) is A eres 
inte part of the eme relating to to con- 
solidation of holdings embodied in the. Act 
and its validity cannot be tested as if it 
were an independent provision having an 
existence of its own divo m the other 
provisions relating to consolidation of hold- 
ings. ‘The provisions of pas Act relating to 
coon of holdin a measure 
ofa n reform. 
the Act are E law providing for 
extinguishment and modification of rights in 
‘ ” within the meaning of Article SLA 
(1) (a), Since Section 81 (a) is an integral 
the provisions of the Act ae to 
eonselidatiok of. holdings, it is enti to 
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o these provisions of 


A. LR, 
2 eee with 


El 
ey rE 
tion of eed = Bombay, Proven 
Holdings Act ct (63 c oy “ied, S. 9 TOE — ar 


summarily unauth 

pant under $. So i the Collector can order 

Aes of possession the original 
(Para 19) 


protection n a 81-A (1) 
O86 a 


lopli ia Tho Cole 
that 


the Collector 

ment of the salutary an and beneficent provi- 
se on the If a transfer has been 
to © ti Pon of the Act, 

fe mest not ve any effect at all and the 
wise. o ante arasi be restored, for other- 

e object the Act wou o 
frustrated. The ee ute 
oe of specific provision to that ae 
the owner of the 


aa back ng th 
Sepal, ession to the 
son who is the pais of the land. ve 


(G) T A hae 
tion of Fragm on and 
Holdings Act 62. of of l 1947), 

— By virtue of S. 10 Paras I and 
Revenue 


entitled to exercise powers of coll 
S. 9 (2) and (8) in respect of those talukas 


of which he. is f revenue 
nk Te 


administration, "6. 
Gode (5 of T876), S. 10 — n 
ier Doctrine pe ue 
1911) 18 Bom LR 1031 eae 57 Bor a 


816, Followed; Aih Bom 17 
ted ca 21, 22) 
There is no scope to ae joao 


of ejusdem generis for the interpretation of 
any law a the ae being in 
force” in Section 10 of the Revenue Code 
and Aven ia those words cannot be con- 


their toll and. Sie ee and so ‘he 
Bombay Act 62 ‘of 1947 = clearly be 
within those w aras 21, 22) 

(ŒŒ) Natural justice — Traj of sum- 


mary eviction made by collector under Sec- 
tion 9 (3) of Bombay Act (62 of 1947) with- 


out giving opp of being pa 
null and void — (Tenancy 
— Sa ee Prevention. of Fragmentation 


and Conso on of Holdings Act (62 of 
1947), S. 9 ( (Para 23 


a. ae — nature of this 
er of Collector under Bombay Act 
No. 62 of 1947 that the Collector is under 
a duty to act judicially in determining whe- 
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ther an order of summary eviction should 
be made. The Collector must therefore, 
before making an order of summary evic- 
tion, comply with the principles of natural 
justice and give an opportunity of being 
eard to the person who is sought to be 
summarily evicted. ere thero is brea 
of audi alteram partem rule, the order of 
summary eviction would be null and void 
and the question whether the person evicted 
is prejudiced or not is irrelevant. (Para 23) 
Interpretation of Statutes —- Though 
the marginal note cannot be relied upon as 
an aid in interpretation of a section, it can 
certainly be referred to as indicating the 
drift of the section, (Para 25) 
() Tenancy Laws — Bombay Preven- 
tion of Fragmentation and Consolidation of 
Holdin Act (62 of 1947), S. 81 (a) — 
S, 81 ta) comes into force only when the 
consolidation scheme comes into force and 
not when the scheme is confirmed or when 
the certificates of transfer of holdings are 
issued. ara 
There can be no consolidated holding 
in law until the scheme of consolidation has 
come into force. So long as the consolida- 
tion scheme has not come into force, it has 
no effect and it cannot be said that a nee 
cular area reaa a consolidated holding. 
Even after the scheme is confirmed, there 
may be changes in the allotment of consoli- 
dated holdings on account of sub-ss. (4) and 
of Section 21. It is only when the con- 
solidation scheme comes into force on pos- 
session a a of the respective con- 
solidated holdings by persons entitled to the 
same under the scheme, that the rights are 
crystalli and the persons to whom the 
consolidated holdings are `alotted become 
the respective owners of such consolidated 
holdings. Moreover the heading of chap- 
ter IV shows that Section 31 Clause fa) is 
intended to deal with the effect of consoli- 
dation of holdings and there can be no ques- 
tion of ascertaining the effect of consolida- 
tion of holdings when the scheme is con- 
firmed before the Scheme has come into 
force. So also the operation of S. 81 (a) 
cannot be extended to the point of tme 
when certificates of transfer of holdings are 
issued under Section 24. The reason is the 
certificate is merely evidence of title which 
is already acqui e owner on coming 
into force of the Scheme under Section 22. 


= (Para 25) 

(K) Natural Justice — Order of Collec- 

tor declaring a sale to be void under Sec- 

tion 9 (1) of Bombay Act (62 of 1947), 

based on grounds other than those mention- 

ed in show cause notice is null and void 

(Tenancy Jaws — Bombay Prevention of 

Fragmentation and Consolidation of 
Holdings Act (62 of 1947), S. 9 (1).) 

(Para 27) 

Cases Referred: Chronological Paras 
(1969) O. J. Appeals Nos. 1 and 2 of 
1969, D/- 25-6-1969 = Il Guj LR 
457, East India Co. v. Oficial 

Liquidator 23 
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. ernment, as the case may 
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(1965) AIR 1965 SC 682 (V 52) = 

(1965) 1 SCR 82, Ranjit Singh v. 

State of Punja 15, 16, 17 
(1961) AIR 1961 SC 954 (V 48) = 

(1962) 1 SCR 44, M/s. Burrakur Coal 

Co. v. Union ot Indi 17 
(1960) ATR 1960 SC 1080 (V 47) = 

(1960) 8 SCR 887, Kochuni v. States 


of Madras and Kerala 16 
(1959) AIR 1959 SC 519 46) = 
(1959) Supp (1) SCR 748, Atma 
v. State of Punj 15, 17 


Ram ja 
(1955) AIR 1955 SC 810 (V 42) = 
1955-2 SCR 867, State of Bomba 


v. Ali Gulshan 
(1955) 57 Bom LR 816, Vishnu Dadu 


Lo de v. Umabai 22, 
(1944) 1944-1 KB 362 = 118 LJ KB 

216, Allen v. Emmerson D1 
(1989) 1989-1 All ER 423 = 55 TLR 

382, United Towns Electric Co. v. 

Att. Gen., Newfoundland 21 
(1915) AIR 1915 Bom 17 (V 2) = 
17 Bom LR 579, Sonu v. Arjun 22 
(1911) 18 Bom LR 1081, Keshav v. 


airam } 
BHAGWATI C. J.:— These petitions 
challenge the constitutional validity of cer- 
tain provisions of the Bombay Prevention of 
Fragmentation and Consolidation of Hold- 
a Act, 1947. The petitions divide them- 
selves in two groups: one group ee, 
Special Civil Applications Nos. 977/68, 1533/ 
68 and 630/69 relates to lands situate in three 


villages, namely, Rampur, Dhori and Saroda 


and the other group consisting of Special 
Civil Applications Nos. 218/69 and 220 to 
222 of 1969 relates to lands situate in village 
Sarendi. The facts giving rise to the two 
ours of petitions are a little different 

ough most of the questions of law are 
common and it is, therefore, necessary to 
state the facts separately in relation to each 
group. But before we do so, we may point 
out one common feature in all the petitions, 
namely, that in each of these villages, at one 
time or the other, the scheme of consolida- 
tion of Tori was Poi by the Con- 
solidation Officer and confirmed by the 
Sottlement Commissioner or the State Gov- 
be, in accordance 
with the procedure prescribed in the Act 
and consolidated holdings were allotted to 
owners of lands under the relevant consoli- 


dation scheme. 

2 - In Special Civil Application 
No. 977/68 which may be taken as a repre- 
sentative petition of the first group, Survey 


No, 59 which was a consolidated holding 
was allotted to respondents Nos. 8 to 5 
under the consolidation scheme and by a 
registered sale deed dated llth May 1964, 
the petitioner purchased this land from res- 
pondents Nos. 3 to 5 for price of Rs. 3,000/-. 
The Assistant Collector, on coming to know 
about the sale, instituted a proceeding, 
namely, Consolidation Case No. 6 of 1968 
under Section 9 read with Section 31 and 
issued notice dated 18th May 1968 to the peti- 
tioner and respondents Nos. 3 to 5 calling 
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on them to show cause wh 

ould not be deelared void and 
extent of Rs. 250/- not imposed on respon- 
dents Nos. 8 to 5. The petitioner appeared. 
before the Assistant Collector in response to 
the show cause notice and submitted’ his 
reply but the Assistant Collector by an order 
dated 25th July 1968 declared the sale fo be 
void, imposed a fine of Rs. a on respon- 
dents Nos. 3 to 5 and directed thaf posses- 
sion of the land be restored to the original 
owners, namely, respondents Nos. 8 fo 5. 
Similar order was also passed by the Assis- 
tant Collector in Special Civil Application 
No. 1583/68, while in Special Civil Appli 
cation No. 680/69, only a show cause notice 
was issued the Assistant Collector. The 
petitioners sg filed eee Civil 
Applications Nos. 977/68 and 1533/68 chal- 
lenging the validity of the orders passed by 
the sistant Collector and Special Civil 
Application No. 630/69 challenging the vali- 
dity of the show cause notice issued to the 
petitioner. 

3. So far as Special Civil Applica- 
tions Nos. 218 and 220 to 222 of 1969! are 
concerned, the scheme of consolidation in 
village Sarandi was confirmed by the State 
Government on 29th March 1956 and - 
session of consolidated holdings: was 
by persons entitled to possession of the 
same under the scheme om 8/7th May 1956. 
The sale of the land in special Civil Appli- 
cation No. 2178/69 was effected on 20th 
April 1956 while in Special Civil’ Applica- 
tion No. 220/69 the sale of the land was 
efiected on 19th March 1957. The Assist- 
ant Collector, ir each of these cases issued. 
notice fo the ftramsferors and the trans- 
ferees and after hearing them, made orders 
declaring the sale im each case to be void 
under Section 9 read with Section SI and 
imposed fine on the ftransferors. No direc- 
tions were pie by the Assistant Collec- 
tor for handing over possession of the res- 
pective lands to the transferors since the 

erees were fenants of the lands and 
were as such entitled to continue in posses- 
sion of the Jands. The lands forming the 
subject matter of Special Civil Ap lications 
Nos. 22T and 222' of 1969: were so T on [5th 
March 1956 and [8th July 1956 respective- 
ly before the consolidation scheme came 
info force but the notices issued by the 
Assistant Collector to the transferors and 
the transferees called upon them to show 
cause why the sale should not be declared 
void under Sectiom 9 read with Section 81 
and the fine of Rs. 250/- not imposed on 
the transferors. The transferors and the 
transferees appeared in answer to the show 
cause notices and after hearing them, the 
Assistant Collector passed similar orders 
declaring the sale in each case to be void 
on the ground that it was effected în viola- 
tiom of Section 27 (bì and imposing fine on 
the transferors. In these cases foo, no direc- 
tions were given by the Assistant Collector 
for handing over possession of the res- 
pective lands to the transferors since the 


the sale 
e to the 
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transferees: were tenants. of the lands and as 
such they were entitled to continue to 
remain in possession of the lands. The peti- 
tiomers thereupon preferred Special Civil 
Applications Nəs. 218 and 220 to 222 of 
1969 challenging the validity of the orders 
passed by the Assistant Collector in each of 
these cases. : 

4, The main grounds of challenge in 
the petitions relate to the validity of Sec- 
tions 9, 31 and 37 (2) (nm) of the Act but 
before we seft out these grounds, it would 
be convenient af this stage to refer briefly 
to the relevant provisions of the Act and to 
analyse the scheme underlying those provi- 
sions. e Act was passed as the preamble 
shows “to prevent the fragmentation -of 
agricultural holdings and to provide for the 
consolidation of agricultural holdings for the 

urpose of the better cultivation thereof”. 
This is also evident from paige ices 
enactment of the Act which we find set out 
in the affidavit-in-reply filed by Kumari G. D. 
Desai, Deputy Collector, on 26th March 
1969 in reply to the petition im Special 
Civil Application No. 977/68. Section 2 
sub-section (2) defines “consolidation of 
holdings” to mean the amalgamation and 
where necessary the redistribution of hold- 
ings or portions of holdings in any village, 
or taluka or any part thereof so as 
to reduce the number of plots in holdings. 
“Fragment” is defmed in Section 2 (4) to 
mean a plot of land of less extent than the 
anpeoiete standard area determined under 
e Act and “standard area”, according to 
Section 2 (10) means the area which the 
State Government may from time to time 
determine under Section 5 as the minimum 
area necessary for profitable cultivation in 
any particular Jo area, and includes a 
standard area revised under the said section. 
Chapter HT comprising Sections 3 to 14 
d with the subject of defermination of 
local and standard areas and treatment of 
fragments, Section 6 sub-section (1) provides 
that all fragments in the area shall be 
entered as such in the Record of Rights and- 
notice of every entry so made sh says 
Section 6 sub-section (2), be given in the 
manner prescribed for the giving of notice 
of an entry in the register of mutations. 
Section 7 imposes a prohibition on transfer 
or lease of any fragment in respect of which 
a notice bas been given under Section 6 
sub-section (2) except in certain specified 
circumstances and Section 8 declares that no 
land in any local area shall be transferred 
or partitioned so as to create a fragment. 
Section 9 which is one of the sections im- 
pugned in these petitions, then proceeds to 
state:— 

“9. (1) The transfer or partition of any — 
land contrary to the provisions of this Act 
shall be void. 


(2) The owner of any land so transferr- 
ed or partitioned shall be liable to pay such 
fine not exceeding Rs. 250 as the Collector 
may, subject to the general orders of the 
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State Government, direct. Such fine shall 
be recoverable as an arrear of land revenue. 
(3) Any on unautherizedly oecupy- 
or ~wron y in possession of, ae land, 
the transfer or partition of which, either by 
the act of ae or by the operation of law, 
is void under the provisions of this Act, may 
be summarily evicted by the Collector. 
The remaining Sections in Chapter II make 
certain other provisions in regard to frag- 
ments but we are not concerned with them 
in the present petitions and they need not, 
therefore, detain us. 

. 5. Then we come to Chapter HI 
which contains a fasciculus of Sections from 
Section 15 to Section 25. This Chapter, as 
the heading shows, deals with the pro- 
cedure for consolidation. Section 15 pro- 
vides that with the object of consolidating 
holdings in any village, mahal, taluka or 
tehsil ce ook sg ack ce er Vl ag) Sr 
of better cultivation of lands, the State 2 
ernment may declare a notification in 
the Official Gazette and publication in 
the prescribed manner its intention to make 
a eae for the consolidation of holdings 
in such village or villages or part thereof as 
may be specified and on such publication in 
the village concemed the State Government 
may appoint a Consolidation Officer who 

proceed to prepare a scheme for the 
consolidation of holdings. Section J5A lays 
down the principles to be followed by the 
Consolidation Officer in preparing the eon- 
solidation scheme. Section 16  sub-sec- 
tion (1) says that the scheme prepared by 
the Consolidation Officer shall provide for 
the payment of compensation to any owner 
who is allotted a holding of less market 
value than that of his original holding and 
for the recovery of compensation from any 
owner who is allotted a holding of greater 
market value than that of his original hold- 
ing. Section 17 contemplates that by 
folowing the procedure prescribed therein 
street, lane or ~- may be 
amalgamated with any holding in the 
scheme of consolidation and in that event 
the rights of the pubHe as well as of all 
ae tis or Abed the seed Soe street, 

or path may be extinguished or, trans- 
ferred to a new road, street, lane or path 
laid out in the scheme of consolidation. 
Section 18 declares that it shall be Jawful 
for the Consolidation Officer, in consultation 


with the village committee — 
(a) to direct that any land peal 
s cease 
and to assign any other 


a oa for any lic purpose 
to be so assi 
land in its place; 

(b) if in any area under consolidation 
no land is reserved for any publie purpose 
including extension of the village sites, or if 
the iad so reserved is inadequate, to assi 
other land for such requirements and for 
that purpose to effect a proportionate cut 
in all the holdings of the village, 


subject to payment of compensation to 
every person affected by the proportionate 
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eut in the holdings of the village. Sec- 
tion 19 provides : publication of draft 
scheme of consolidation and filing of objec- 
tions relating to the scheme by persons 
likely to be affected by the same. The 
Consolidation Officer is required to consider 
the objections received and to submit the 

eme with such amendments as he con- 
siders to be necessary, together with his 
remarks on such objections, to the Settle- 
ment Commissioner. Section 20 then pro- 
vides for confirmation of the scheme by 
the Settlement Commissioner or the State 
Government according as the objections are 
received or not. Section 21 states as to 
what is to happen after the scheme of con- 
solidation is confirmed by the Settlement 
Commissioner or the State Government— 

“21. (1) Upon the confirmation of the 
scheme er sub-section (I), (8) or (4) of 
Section 20, a notification stating that the 
scheme has been confirmed shall be publish- 
ed in the Official Gazette and the scheme 
as confirmed shall be published in the pre- 
scribed manner in the village or villages 
concerned. If two-thirds or more of the 
owners affected by such scheme agree to 
enter into possession of the holdings allotted 
to them thereunder, the Consolidation Off- 
cer may allow the owners to enter into 
such possession forthwith or from such date 
as may be specified by him. 

(2) E two-thirds or more of such 
owners do not agree to enter into posses- 
sion under sub-section {1), all the owners 
shall be entitled to possession of the hold- 
ings allotted to them under the scheme 
from the commencement of the agricultural 
year next following the date of lication 
of the notification im the Offcial Gazette 
under sub-section (1). 

(2A) In enforcing the provisions of sub- 
s. (1) or (2) the Consolidation Officer shall 
if necessary, put the owners in possession 
of the holdings to which they are entitled 
under the scheme and for doing so may, in 
the prescribed manner, evict any person 
from any land. 

(3) Notwithstanding anything contained 
in sub-section (2) no owner shall be entitled 
to possession of any holding allotted to him 
under the scheme less he deposits in the 
prescribed manner within fifteen days of 
the commencement of the said agricultural 
year such compensation as is recoverable 
from him under the scheme. 

{4) Where an owner fails to ly 
with the provisions of sub-section (3) his 
right in such holding may be allotted in the 
prescribed manner by the Consolidation Off- 
cer to any person who pays the value of 
the holding, and in such case the value 
realised after deducting the expense (herein- 
after called the net value) shall be paid to 
the owner and a other person having an 
interest in the holding. 

xx xx” 
important section and 
e persons entitled 


(5) xx 
Section 22 is also an 
it says that as soon as 
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to posssession of holdings under the Act 
alla eared o on of the holdin 
to them, the scheme sh 


be e to have come into force. Sec- 
tion 24 provides issue of a certificate 
transfer to every owner to whom a holding 
has been allotted in pursuance of a scheme 
of consolidation. Section 25 is not material 
and we need not refer to it. 


Sa ay which is the next 


This cha also comprises sere 
but we are concerned 
four of them. Section 27 Clause 
vides tat when a Consolidation 
to prepare a scheme under Section 15, 15, 
during the betas of a consolidation 


no person - 
respect 


) se 


transfer any 
din of which a notification 
ada Section 15 has been issued. Sec- 


wise provided ` have the 
same rights in such holding as he had in his 
h peace Section 29 ge al for 


ing of an owner 


o adod in a scheme of eae is ` 
Section 29 


burdened with a lease, em- 
powerrs the Consolidation Officer to eai, 
whether such lease should be transferred. to 
the new holdi 
is the next important Section and since it is 
alg ecco eg aii ed in these peti- 
tions, it would be 

extenso:— 

“31. Notwithstanding an 
ed fo aay Taw for the time | 
no ho 
part thereof shall be— 

transferred, whether of sale 

including salo a in execution of a decree of 
aT Goce or for recovery of arrears of 

fond aba or for sums recoverable as 
arrears of land revenue) or by way of gift, 
exchange, or lease, or otherwise, except in 
cael with such conditions as may be 


mG) ‘sb divided | or eer 

“other o a — ie ) cag ith 
any other com u wi 
ay S in writing te Tu 
sioner, subject AS the general je of the 
State Governm 


T. Then ie certain other 
visions ina Chapter Vo dealing with Fhe 
variation of the scheme of consolidation but 
they are not material. 

l 8. The last Section to which we 
must refer is Section 87 which is contained 
in Chapter V. That Section, omitting 


portions immaterial, reads as Ows:— 
“87. (1) The State Government may 
no in the ial. Gazette make 
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allotted to him. Section 31 - 


d in these peti- . Co 


ALR. 
rules for carrying out the purposes of this 


2) In sr gi and with 
i ae of th o forgoing power, to 


eas Government ma’ 
ing for— 

(n) the be conditions in eho denise va 
ma transferred 
Clause (a) of ings A D 


ection $1;” 
The State Government has, in exercise of the 


ee ae 
contemplated in Sooten Sy) Ga” a) as 


Having referred to the relevant 
provisions of the Act and the Rules, we will 
ow proceed to set out the grounds on 
which the challenge in the present petitions 
is based. These grounds are seven in 
elas and. they may be formulated as 


_ (A) The power to ng 
according to which consolidated holdings 
may be transferred, on the State 


ip 
Cla and § 37 sie 
ket! Age n 
ive power and are, ore, Voi 
(B) Sec Section 9s 9 sub-section (8) confers. 
ed and ettered on. Bites 


a ° th 
should be summarily evi under . 9 
sub-section (8) : even amongst pe fall- 
ing within the specified category, it is eo 


ae ae and thus 
amon em; Section 9 pb section Rn l 
therefore, goes beyond the 
limits of constitutional delegation a legis- 
Yt Lerig and is in any event violative of 


P Section 81 Pr (a) discriminates 
unj tween eror and the 
EERE in that - na owers the Collector 
to restore possession. the land to the 
transferor though the transferor is the 
person who commits breach of the inhibi- 
So ee 
provide for r o e 8 price to 
the transferee though the transferee is not 
under any direct prohibition from has- 
ing and is, therefore, less blame-wo m Wan 
the transferor and it, therefore, ges 


ee iy protection clause contained in 
(D) Section 81 Clause a) is violative 


of Article 81 (2) : It also i es Art. 19 


1971 
(1) (f in that it imposes unreasonable res- 
trictions on the right of the owner to frans- 

the consolidated holding allotted to him 


under the consolidation scheme. | 

(E) Rule.27 is beyond the scope of 
the rule-making power conf under Sec- 
fon 37 (2) (n) : in any event it is violative 
of Articles 19 (1) (6) and 81 (2). 

(F) Section 9 sub-section (8) merely 
empowers the Collector to y evict 
the transferee: it does not authorise him 
to take possession of the land from the 


(G) The show cause notice in Special 
Civil Application No. 630 of 1969 is issued 
and the orders impugned in the other peti- 


tions are made by the Assistant Collector - 


and not by the Collector as under 
Section 9 sub-sections (2) and (8) and being 
made by an officer without authority, they 
are null and void. 

These grounds are common to all petitions 
but there are certain additional grounds 
which are iar only to some of the peti- 
ey are:— 

(H) The ri esis order of possession 
in pe Civil Application No. 977/68 was 
made by the Assistant Collector without 
g any opportunity to the petitioner to 

ow cause why he should not be summarily 
evicted and possession of the land restored 
to respondent Nos. 8 to 5 and it was, there- 
fore, void as being in breach of audi alteram 
partem rule. 

(I) The sales in Special Civil Applica- 
tions Nos. 218/69 and 220/69 were effect- 
ed prior to the date when certificates of 
transfer were issued by the Consolidation 
Officer under Section 24 and Section 83l 
Caluse (a) was, therefore, not attracted and 
the sales could not be declar 


ed to be void 
on ground of contravention of Section 31 
Clause (a). 


(J) The show cause notices issued to 
the parties in Special Civil Applications 
Nos. 221/69 and 222/69 alleged contraven- 
tion of Section 31 and ed upon the 
parties to show cause why the sale should 
not be declared to be void under Section 9 
read with Section 81 while 
orders were based on contravention of Sec- 
tion 27 Clause (b); the impugned ers 
were, therefore, based on a ground in rela- 
tion to which no opportunity to show cause 
was given by the Assistant Collector and 
they were accordingly null and void. 


0. We shall examine these grounds 
In the order in which we have set them out 


ove. 

11. Re: Ground (A):— The ques- 
tion as to whether a Legislature which has 
limited powers under the Constitution can 
delegate its legislative power to any other 


authority and if so to what extent is now 
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no longer o to doubt or debate and isg 
well se by sev: isions of the 


Supreme Court. These decisions clearly esta- 
blish that the Constitution having conferred 
a power and a a a duty on the Legis- 
lature to make laws, the Legislature cannot 
abdicate or efface itself. The Legislature 
alone must Po om the essential legislative 
function and the essentia] power of legisla- 
tion cannot be delegat The essential 
legislative function consists in the determina- 
tion or choice of the legislative policy and 
its formulation as a rule of conduct. The 
Legislature cannot, therefore, delegate to an 
extraneous authority its function of laying 
down legislative policy in respect of a 
measure and of formally enacting that policy 
into a binding rule of conduct. That must 
be done by the eg itself. Now 
though the aim of the Legislature be to 
roject its mind as far as possible into the 
A o ok tein Rta ee or 
possible for contingencies that are likely 
to arise in the application of the 
may not be possible to provide ey 
for all cases and the application of the law 
many cases may depend on ascertain- 
ment of facts and ces which 
must necessarily be a “subject of inquiry 
and determination outside the halls of the 
Legislature, It may, therefore, become 
necessary for the Legislature to delegate 
subsidiary or anci powers of legislation 
to delegates of its choice for carrying out 
the a laid down in the enactment and 
this would be particularly so in modern 
times when the j i 


law, it 


is oe 
to meet the chal- 
of complex socio-economic pro- 
; e gislature, must theretore, 
ENa delegate subsidiary or ancillary 
powers of legislation to the executive or 
other authority and leave the executive or 
such other authority to work out the details 
within the framework of the policy laid 
down by it to suit the varying aspects and 
n of a complex and sometimes rapidly 
ehon PIRE situation. The power conferred 
on the delegate must not, however, be so 
wide that it is impossible to discern its 
limits. There must be definite boundaries 
within which the power of the delegate 
must be confined. The Legislature must 
lay down the legislative policy and the legal 
principles which are to control any given 
cases and must provide a sandard which 
would afford guidance in ing out that 
policy before it delegates its subsidiary 
power in that behalf. Where therefore, 
there is a challenge to the vires of a statute 
on the ground excessive delegation, it 
becomes necessary to inquire whether the 
impugned delegation involves the delega- 
tion of an essential legislative function or 
power or whether the Legislature has 
enunciated its policy and principles and 
delegated to the subordinate authority ac- 
cessory or subordinate powers for the pur- 


pose of working out the details within the 
framework of that policy and principle, If 


ems 


A aiaiai 
x ee 


Sii tee a paii 
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it is the former, the de 
excessive but not so, if it 


ion would be 
the latter, 


holdings may be f 
Clause (a) is clearly legislative power and 


the question, erefore, becomes relevant 
whether the delegation of this legislative 
power is within permissible limits or not 


and to answer this question it Is necessary 
for us to inquire whether or not there is 
any legislative policy or A aia laid down 
by the Legislature and the power delegated 
to the State Government under Section 31 
Clause (a) ee he with sen (2) (n) = 
merely an ‘anci or subsidi power 
Seed within the framework of that 
policy or principle. If there is legislative 
licy or principle to guide and control the 
State Government in the exercise of its 
power under Section 81 Clause (a) and Sec- 
tion 37 (2) ke the EA would be a 
constitutionally valid d ton. Now Sec- 
tion 31 Clause (a) prima facie does not seem 
to impose any fetter on the power to pre- 
scribe conditions in ance with which 
consolidated holdin may be 
But the words used are “such conditions as 
may be prescribed” and “prescribed” accord- 
ing to Section 2 sub-section (9) means pre- 
scribed by rules mad the Act. These 


e under 
words, haere take us to 
ich confers Ə 


section we find that the ral 
made by ae ia Government o that 
section are rules “for carrying out the pur- 
this Act” The rule-makin 









ce with 
which consolidated holdings may be trans- 
erred. under Te Clause (a) za which 

: sans 


poses of the Act. If any conditions are pre- 
scribed by the State Government which do 
not subserve the purpose or policy of the 
Act which are so unrelated to the purpose 
or policy of the Act that they cannot 
ly fe said to be condition which would carry 
out the es of the Act. They would 
be outside the scope of the rule making 
power conferred on the State Government. 
The power to prescribe conditions contem 
lated in Section 81 Clause (a) and Section 37 
(2) (n) is, therefore, a power which is guid- 
and controlled the purpose and policy 


cretion: it must run withi e confines of 
the policy and principle laid down in the 
Act. And this 


policy or principle inspiring 
and underlying the Act is not far to seek. 
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A. L R. 
The preamble and the operative provisions 


_ of the Act clearly indicate what is the pr 
e 


pose or policy of this enactment. 
avowed purpose of the Act is to prevent 
fragmentation of agricultural holdings and 
to provide for consolidation of agricultural 
holdi for the ose of better cultiva- 
tion of the lands. It is with this central 
object and purpose in view that the Legisla- 
ture has enacted in the Act two different 
sets of provisions. Both sets of provisions 
are in a sense complementary to each other 
and they are both intended to remove the 
evil arising from fragmentation and scatter- 
ed holdings and to improve the cultivation 
of lands by enabling economic and efficient 
use being made of . The first set of 
isions freezes alienability of existing 
gments and prohibits creation of further 
fragments while the second set provides for 
consolidation of scattered hok i and 
realignment of consolidated holdings with a 
view to economic and efficient cultivation 
of land. It is only within the limits of this 
policy or principle and for effectuating it 
and carrying it out that the State Govern- 
ment can prescribe conditions in accordance 
with which consolidated holdings may be. 
transferred under Section 31 Clause (a). 
Even a little reflection would show that thi 
task of prescribing conditions could not 
possibly be Toa by the islature 
itself and had to be left by it to the State 
ernment. conditions should be 
prescribed for eras transfer of con- 
solidated holdings would necessarily depend 
ge the changing circumstances, the impact 
of the legislation, its operation and working, 
the reaction of the agricultural community 
to it and the socio-economic impulses acti- 
vated by it and all that would require con- 
stant assessment and evaluation of facts and 
circumstances which the State Government 
would be the most competent authority to 
cao wees TOE e accordin gly ae 
own the legislative icy or principle an 
left it to the State dov o Peai 


vemment to prescribe 
within the 


framework of that 
We are, therefore, of 
the view that the power to prescribe condi- 
tions contemplated under Section 81 Cl. (a) 


power there is 
a legislative policy or pa to guide and 
control it and it is only within the confines 
that policy or principle and for the pur- 
pose of effectuating or carrying it out that 
the State Government can, in exercise of the 
delegated power, make rules Dees 
conditions according to which consolidate 
holdings may be transferred under S. 31 
Clause (a). Section $1 Clause (a) and Sec- 
tion 87 (2) (n) cannot, in the circumstances 
be held to be invalid on the ground of 
excessive delegation of legislative power. 
18. Re: Ground (B):— The validity 
of Section 9 sub-sec. (8) was challenged on 
two grounds: one ground was that it was 
outside the- permissible limits of constitu- 
tional delegation of legislative power 


1971 


the other was that it was violative of Art. 14. 
So far as the first ground is con it is 
difficult to see what delegation of legis- 
lative power is involved in Section 9 sub- 
section (8). The power conferred on the 
Collector by Section 9 sub-section (8) is not 
a legislative se It is an adjudicatory 
power in so as it empowers the Collector 
to make an a of 5 E 
against a person when he is sati 
such on is unauthorizedly occupying, or 
wronghully in possession of, any the 
er or partition of which, either by the 
act of parties or by the operation of law, is 
void under the provisions of the Act and is 
an executive power in so far as it authorizes 
the Collector to summarily evict such person 
in enforcement of the order made by him. 
If the er conferred on the Collector 
under Section 9 sub-section (8) is not a 
legislative power, no question of excessive 
delegation of legislative power can possibly 
arise. The other ground of challenge under 
Article 14 of course does arise but for rea- 
sons, which we shall presently state, a com- 
plete answer to it is provided by Article 314A 
Clause (1) (a). 
14. Re: Grounds (C) and ():— 
These two grounds may be considered 
together since a common answer given on 
be of the respondents is sufficient to dis- 
pose them of. That answer is furnished by 
Article 814. Now there can be no doubt 
that if the impugned provisions come within 
the purview of Article 31A, they would be 
immune from attack on any of the grounds 
based on Articles 14, 19 and 31. But a 
threefold contention was urged on behalf of 
the petitioners in order to repel the appli- 
cability of Article 831A. The first contention 
advanced on behalf of the petitioners was 
that Article 31A is applicable only to post- 
Constitution Jaws and since the present Act 
is a pre-Constitution legislation, it is not 
sav tainly Article eee this Suara 
is plai contrary to the language o 1- 
cle 81A. That Article provides that not- 
withstanding anything contained in Art. 18, 
no law fallin g within any of the categories 
set out in Clauses (a) to (0 shall be deemed 
to be void on the ground that it is incon- 
sistent with, or takes away or abridges any 
of the rights conferred by Articles 14, 19 or 
31. On a plain natural construction, the 
word “law” cannot be limited to post-Con- 
stitution laws, it must include existing law as 
well. Moreover, it is apparent that Art, 31A 
is intended to negative the effect of Arti- 
cle 18 in so far as any law falling within any 
of the categories specified in clauses (a) to 
(e) is concerned and since Article 18 refers 
both to existing law as well as to post-Consti- 
tution law, the law protected by Article 831A 
must comprise not only post-Constitution law 
but also existin ting law. Some relance was 


laced on be of the petitioners on the 
proviso to Article 831A but that proviso 
cannot compel us to read the w “law” 


in the main part of Article 31A in a narrow 
and constricted sense so as to exclude pre- 
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Constitution law which otherwise would be 
clearly within it; that would be contrary to 
all canons of construction. The main part 
of Article 31A takes within its broad sweep 
pre-Constitution law as well as post-Constitu- 
tion law and all that the first proviso says 
is that if the law which claims the protec- 
tion of Art. 31A is a post-Constitution law 


made by the Legislature of a State then, in 
order to be entitled to the protection, it shall 
have to satisfy a er requirement, 


namely that having been reserved for the 
consideration of the President, it has receiv- 
ed his assent. It, therefore, becomes neces- 
sary to consider whether the impugned pro- 
visions of the present Act fall within any of 
Clauses (a) to Te) of Article 31A (1) so as to 
be entitled to the protection of Article. 


15. The petitioners contended—and 
that was the second contention advanced on 
their behalf to repel the applicability of 
Article 31A —-that Section 31 Clause (a) 
was not a law involving agrarian reform 
and it was, therefore, not protected by Arti- 
cle 31A. Now it can hardly be disputed, 
having regard to the consistent course of 
decisions of the Supreme Court, that Arti- 
cle 31A is intended to protect only laws 
which envisage agrarian reforms. One of 
the earliest cases in which this was pointed 
out by the Supreme Court was Atma Ram 
v. State of Punjab, AIR 1959 SC 519 where 
Sinha J. as he then was delivering the judg- 
ment of the Court observed at page 526:— 

“Keeping in view the fact that Art. S1A 
was enacted by two successive amendments 
— one in 1951 (First Amendment), and the 
second in 1955 (Fourth Amendment)—with 
retrospective effect, in order to save legisla- 
tion effecting agrarian reforms, we have 


every reason to hold that those expressions 
have been used in their widest amplitude, 
consistent with the purpose behind those 
amendments”. (Underlinin ing is ours). 


These observations were quoted with ap- 
proval in a subsequent decision of the 
Supreme Court in XKochuni v. States of 
Madras & Kerala, AIR 1960 SC 1080. 
Subbarao J. as he then was pointed out that 
it was clear from these observations that the 
Supreme Court had recognised that the 
amendments inserting Article 381A in the 


Constitution and subsequently amend- 
ing it were “to facilitate agrarian 
reforms”. This view has been sub- 


sequently reaffirmed by the Supreme Court 
in several other decisions of which we may 
mention only one, namely, Ranjit Singh v. 
State of Punjab, AIR 1965 SC 682. It is 
therefore, evident that Section 81 Clause (a} 
cannot claim the otection of Article SIA 
unless it can be said that it is a law relating 
to agrarian reform. 


16. But in order to determine whe 
ther Section 31 Clause (a) is a law fen 
agrarian retorms, it is not correct to loo 
at it in isolation. It is not an independent 
provision standing by itself unconnected or 
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ted with tho 
of the 


other provisions 
Act. Tt is an al oe part 
of the 


of Act relat- 
ing to ATA of holdings. 
ponia contained in Chapter rovide 
or consolidation of holdings and tment 
of consolidated holdings m when consoli- 
dated holdings are allotted, th 
necessaril 


the owners in “the 
allotted to them and for that, some 
i be made in the statute. 


found in Sections 28 and $1. Section 28 
that every owner to whom consoli- 


rights m Art holding as he had in his 
original h but with this ication 


eee ee ection 81 that no such con- 


introd 
solidated holding or any part cine a 


be transferred except T acco 
such conditions as ma: be prescribed o or pS 
divided except with ion in writ- 


of the State E r Section 81 


and 


own. 






e question of appli 
cle 81-A not from the se oe view whe- 
ther Section 81 Clause 

ian reform but whet 


rovisions 
the Act relating to consolidation of hold- 


fo 


solidation of sca 

ment of consolidated holdin 

edly lead to economic an 

oe of land and pronon a Rae 
one 


OF te a a 
the objectives behind the Fourth end. 
aes which amended ot S1-A age ag 


inted out by Se Ae aar-re) oe Ranjit 
Singh’ s case, (AIR 1965 SC 682) (supra) 
“consolidation of holdings is really nothing 


efficient cultiva- 


or an a a ea D e moa 
If a are to succeed, mere 
distribution of fend | to the landless is not 


There must be proper plannin 7 
shied economy and any measure intend 
cca economy and to bring Soak 
ae “aad more efficient cultivation of land 
would clearly be a measure of a re- 
form. The conclusion is, therefore, irresis- 
ible that the ions of the Act relating 
to consolidation of holdings embody a mea- 
sure of a reform and since Section = 
Clase 7 is an int part of those 
fyisions, it must be held to be entitl 
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in ce of a 
shall have the same ` 


“estate”, “rights inan 
extin 


A. L EB 


th tection of Article 31-A 
E e odio fal no poaa 


17. 


that i bviously the 
clause of Article SIA Clause (1) 
could be invoked on behalf e respon 
ı dents was Clause (a) and, therefore, so far . 
as this contention is concerned the contro- 
versy the Pane centred round the 
question whether Section 81 Clause (a) was 
a law providing for “acquisition of any 
estate by the State or of any rights therein 

th ent or modi 


or modifica 
Now it is wall settled aes the expressions 
estate” and “the 

ent or modification of any such 
rights”, occurring in Article 81-A Clause (1) 
at receive a liberal interpretation. Vide 
80 630 SC. 519 (supra) and AIR 1965 


SC 632 (supra). Even a E on the 
right to er be comprehended 
wi expression “modification”. The 


Supreme Court had Densa pA consider the 
proper scope an 


sion in Article S1-A ‘Clause aoe 
Burrakur Coal Co. v nse (D, @) 2 ‘a A 
1961 SC 954. ere the question ace 


whether a certein 


ing by 
a pa n purpose of searching 


mineral within 

Article” 31A Clause (1) (e). 
Court pointed out that the word “m 

means, Rese to Oxford Dictionary, . “to 

assuage, to make less 

$ Tigorons or decisive, to tone down” 

owland and Burrows and 

pi SPRER, C meaning - 

extend o lmit or restri 

and d held that the restriction on the right of 

a mine owner or lessee to work his mine for 

a temporary period was „included within the 


where the statute cna Os was the Punish 


namely, it modified his right of rae in 
so far as it obliged him to sell lands not at his 
own price but at a price fixed under the 
statute, and not to any one bt to specified 
persons in accordance with the’ provisions 
of the Act and the question was whether 
is restrictive provision eae be re 
as “modification” withm th 


L971 


Article SIA Clause (1) (a). 


The Supreme 
Court held that = amounted to 


to resist the usion 

on the right to transfer a consolidated hold 
osed under Section 81 Clause ( 
Se ee ee heer 
the owner 


of land within th ho eld 
. Artic SIA Clause (I a) aud ace be eld 


cl te 1S a) ae 31. In ae eeu da this 
an : reaching 
endian ve examin e validity 







already pointed, out al at “the Blom Sec- 
ion 831 Clause (a) is an int of the 
provisions of the Act g to consolida- so 

provisions 


of holdings and since those 
law 


mod 
within the meaning of Art. SIA Clause id 
(a), Section 81 Clause (a) must be hel 
entitl protection of Article 8 


18. Re: Ground <a This ground 
challenges the validity Rule 27 but it is 
difficult ae see how the petitioners ure 
o Sia gn the validity of this Rule. 

Biama of the petitioners are 
hola z be yod not because of the EA 


transferred. If a holdings may be § 
with Rule 27, it would go € outside pe ni 
bition of Section 31 Clause (a) and oe 
be valid but if it is not, it would be wi 
the mis Section 81 Clause ae pie 
would be void. What therefore hurts the 
etitioners is not Rule 27 but Section 81 
se a: ). and that being so, it is immaterial 
nsider whether Rule 27 is valid or not. 
Even if it is invalid, it cannot ot help the Mee 
tioners. This ground is 
vant oa we do not propose T decide — 


Re: Ground (F):— It is no 
doubt ae a words ased in Section 9 


sub-section (8) are o these, namely “any 
) a nly y 


person y be evicted by 
the Collector” ad the sub-section does not 
say in so many terms that having summarily 
evicted such person, the Collector may res- 
tore possession of the d to the original 
owner but that is clearly implicit in the sub- 
a. ae Collector is given the power 
evict a person when it is 

fousd th that ae reason of the transfer being 
void, he is unauthorisedly in occupation or 
wrongfully in possession of the land. d 


this power is obviously conferred upon the 
Collecto orcement of 


r to secure e salu- 
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toners, therefore, 
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tary and beneficent of the Act. 
ee ee ee 
Provisions 6 it must not have any 
effect at all and the status quo ante must 


be Even 
is declared void, the transferor may 
not take action of me 


him which hø 


in possession of it, 
be restored to the 


ed ier the Legislature that the Collector after 
evicting the araa ould re- 
tain the lan Sah hima or it 


should be a lee to the use of the 
State. If cs had been the intention, there 
Ww have clear and express words to 


that effect. There being no such 

Pte must ee ; mai 
evicting the unautho occupant, 

back possession to the pe on who is the 

owner of the land. The Collector cannot, in 

the absence of specific provision to that 


provision 


after summari- 


effect, ie ossession as against the owner 
of the lan pe ovens! is, therefore, with- 
out and must be rejected. 


a ee 
On the 


coated on the “Coll and unlike the 
Bomba va and Agricultural Lands 
ee m oo the Gujarat Agricultural 
Lands Act, 1960, the word “Collec- 
tor” ong Bees in the Act to ee 
t Collector and Deputy Collec 
In fact there is no definition of the jenna 
“Collector” in the Act. Section 2 elses 2 = 
doubt Doran that words an 
the Act but not defined ‘shall have 
the same meaning assigned to them in the 
Bombay Land Revenue Code, but in the 
Bombay Land Revenue Code also the word 
“Collector” is nowhere defined. The peti- 
urged that “Collector” in 
Section 9 cal ge dial (2) and (8) must mean 
the Collector and cannot include Assistant 
Collector or Deputy Collector and in support 
of aa contention, the a oral relied 
eas ae on oe 8 ) of the Bombay 
Gen Clauses Act which provides that in 
all Bombay Acts ess there is anything 
repugnant in ` the is or context, the 
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‘Collector shall mean, ia the City of Bom- 
d else- 


Bea Be particnlerty ivi 
ere can no arly in view 
e Bombay General 


there is nothing 


pression 
tions (2) and (8) must mean the 
who is the Chief Officer in’ 


expression. But Section 10 of the Bombay 

Land Revenue Code provides in the first 

two parigrapos which are the only material 

le or the purpose of the present 
on: 


“Subject to the general orders of the 
State Government, a Collector may place 
any of the assistants or deputies in © 
of the revenue administration of one or 
more of the talukas in his district, or may 
himself retain charge thereof. 
ra a a eon 
p in e subject to the pro- 
visions of Chapter XDI, perform all the 
duties and exercise all the conferred 
upon a Collector by this Act or any other 
law at the time beimg in force, so far as 
taluka or talukas in his charge.” 
It is clear on a plain reading of these two 
paragraphs that when an Assistant Collector 
or Deputy Collector is placed by the Collec- 
tor in charge of the revenue administration 
of one or more of the talukas, he is, subject 
to territorial limits, entitled to exercise all 
the powers conferred upon a Collector by 
the Bombay Land Revenue Code or any 
other law for the time being in force. Now 
it was pointed out in the affidavit-in-reply 
in each petition and this statement was not 
controverted by the petitioners by filing an 
affidavit-in-rejoinder ` that the Assistant 
Collector who made the impugned order 
was - placed the Collector of 
Ainscdabad District in charge of the Dholka 
Taluka in which the villages in question are 
situate and the present Act was clearly “any 
other law at the time being in force”: The 
Assistant Collector was, erefore, entitled 
under the second paragraph of Section 10 to 
exercise the powers of the Collector under 
Section 9 sub-sections (2) and (8) so far as 
regards the villages situate in Dholka Taluka. 


21. The petitioners, however, con- 
tended that the words “any other law at the 


, said the 


petitioner, though general-in character, were, 
eceded th “this Act” 


word 
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A. L R. 
ing to land revenue, it was not covered by 
the words “any other law at the time bein 
in force”. We do not think this 
is well-founded. i 
no scope here for the application of the 


ciple of ej generis. The principle of 
ejusdem generis postulates that the parti- 
cular and specific words vane precede the 


wi 
peace words and 
Ə members of 
co 


out the genus constituted su 





English 

on this point, chief aT them bein 

Allen v. Emmerson, (1944) 1 KB 362 and 
United Towns Elec. Co. v. Att. Gen. New- 
foundland, eee 1 All ER 423, where it has 
been held that there is no room for the ap- 
plication of the principle of ejusdem generis 
in the absence of any mention of a genus, 
since the mention of a single specie ...... 
does not constitute a genus”. But it is not 
necessary to make any detailed reference to 
these decisions for we find that there is a 
decision of the Supreme Court in State of 


Bombay v. Ali Gulshan, (1955) 2 SCR 867 
== (ATR 1955 SC 810) where the same view 
has been by Chandrasekhara 
Aiyar J, sp g on behalf of the Supreme 
Court:— 

“With great we are constrained 
to say that the em generis rule of con- 


struction, which found favour in the Court 
below for reaching the result that the words 
‘any other public se’ are restricted to a 

lic purpose which is also a purpose of 
the State, has any application. 
Apart from the fact that the rule must be 
confined within narrow limits, and general 
or comprehensive words should receive their 

and natural meaning unless they are 
clearly restrictive in the iIntendment, it is re- 
quisite that there must be a distinct genus, 
which must comprise more than one species 


before the rule can be applied”. 


It is, therefore, clear that in the present 
case there is no scope for the application 
of the doctrine of ejusdem generis and the 
words “any other law at the time being in 
force” must receive their full and natural 
meaning and if that be so, the present Act 
would clearly be within those words. - 

22. This view which we are taking 
receives considerable support from two deci- 
sions of the Bombay High Court. The first 
is an early decision of a Division Bench in 
Keshav v. Jairam, (1911) 18 Bom LR 1081. 
The Division Bench pointed out in that case 
that it would be stretching the interpreta- 
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tion of the expression “any other law at the 
time being in force” too far to hold that 
laws or Acts ejusdem generis with the Bom- 
bay Land Revenue e alone were intend- 
ed to be covered thereby and not other Acts 
such as the Mamlatdars’ Courts Act 1906, 
with which the Division Bench was con- 
cerned in that case. The same view was 
also taken another Division Bench in 
Vishnu Dadu Lokhande v. Umabai, (1955) 
57 Bom LR 816. The Coe however, 
relied upon a decision of the Bombay High 
Court is Sonn v. Arjun, (1915) 17 Bom LR 
579 = (AIR 1915 Bom 17) where a Divi- 
sion Bench refusing to follow the earlier 
decision in (1911) 13 Bom LR 1081 held 
that the expression “any other law at the 
time being in force” “must mean any law 
ejusdem generis with the Bombay Land 
Revenue Code and would not embrace any 
law relating to Mamlatdars’ Courts 

such as is found in the Act of 1906. Now it 
is no doubt true that the Division Bench in 
17 Bom LR 579 = (AIR 1915 Bom 17) 
applied the principle of ejusdem generis in 
e construction of the words “any other 
law at the time beng in force” and that 
decision, therefore, does support the conten- 
tion of the petitioners but we are afraid, we 
cannot follow that decision since, as pointed 
out above, it Baa age -upon a misapplica- 
tion of the e of em generis and 
moreover, there are two other decisions of 
Division Benches in (1911) 18 Bom LR 1081 
and (1955) 57 Bom LR 816, where a different 
view has been taken. There being conflict- 
ing decisions of Division Benches on the 
same point, it is open to us to follow that 
which commends itself to us for our accept- 
ance and we are, of the view the deci- 
sions in (1911) 18 Bom LR 1081 and (1955) 
57 Bom LR 816, lay down the correct law 
and we prefer to follow them. We 


must, therefore, hold that graph 2 
of Section 10 applies in the present 
case and the sistant Collector was, 


y virtue of that graph entitled to oe 


cise the ers ot the Collector under 
tion 9 sections (2) and (8). 

23. ` Re: Ground :— This ground 
is available only in Special Civil Applica- 


tion No. 977 of 1968 since in this case the 
show cause notice issued by the Assistant 
Collector did not give any Spon to 
the petitioner to show cause why he should 
not be summarily evicted and possession 
to respondents Nos. 3 to 5. The 
opportunity to show cause given by the 
show cause uotice was limited only to the 
matters, namely, wy the sale should not be 
declared void and why penalty to the 
extent of Rs. 250/- should not be imposed. 
The argument of the petitioner was that 
since the impugned order of possession was 
made by the Assistant Collector without 
giving any opportimity to the petitioner of 
being heard in his defence, there was breach 
of audi alteram partem rule and the im- 
ma order of possession was, therefore, 
and void. Now on this argument the 
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- have to adjudicate whether the 
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first question which arises for consideration 
is whether audi alteram partem rule has ap- 
plication when the Collector proposes to 
make an order of summary eviction under 
Section 9 sub-section (8). To determine 
this question we must turn to the provisions 
of Section 9. That Section declares in sub- 
section (1) that the transfer or partition of 
any land contrary to the provisions of the 
Act shall be void and then in sub-ss. (2) and 
(3) it proceeds to constitute the Collector 
an authority for imposition of fine and 
summary eviction. When the Collector pro- 
ses to impose fine on the owner of an 
d under Section 9 sub-section (2), he wi 
: o B 
partition is contrary to the provisions of the 
Act and if he so finds, he will then have 
to determine what fine should be imposed 
on the owner of the land. This process is 
clearly an adjudicatory process and there 
can be no doubt or dispute that in this pro- 
cess the Collector must follow the principles 
of na justice and observe the audi 
alteram partem rule. That was admittedly 
done in the present case. Then the Collec- 
tor would have to determine under 5. 9 
sub-section (3) whether the person in posses- 
sion of the Jand should be summarily evict- 
ed. The Collector can make an order of 
summary eviction only if he finds that such 
Person is umauthorisedly in occupation or 
wrongfully in possession of the land, It is 
clear from the nature of this power that the 
Collector is under a duty to act judicially 
in determining whether an order of summary 
eviction should be made and the Collector 
must, therefore, before makin 
summary eviction, comply wi 
ples of natural foe and give an oppor- 
ity of being heard to the person who is 
sought to be summarily evicted. No such 
opportunity was admittedly given to the 
petitioner in the present case. The argu- 
ment of the respondents was that on the 
facts of the case no such opportunity was 
necessary, for there were no other facts than 
those set out in the show cause notice on 
which the order of summary eviction was 
founded and if the sale was void, the peti- 
tioner was indisputably a on unautho- 
risedly or wrongfully in posses- 
sion of the land. But in our view this is 
no answer to a breach of audi alteram 
partem rule, when there is a breach of audi 
alteram partem rule, the question of pre- 
judice is irrelevant. As pointed out by 
Vakil J. and myself in a judgment delivered 
on 25-86-19 in Orgi Jurisdiction A 
peals Nos. 1 and 2 of 1969 (Guj), “The audi 
alteram partem rule is indeed so vital and 
fundamental as a basic concept of justice 
that where it is infringed, the Courts do not 
pause to inquire whether there bas been 
any miscarriage of ice as a result of its 
breach. The breach of 
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must, therefore be held to be null and void 
directs eviction of 
oe and restoration of possession of 


e the respondents Nos. 3 to 5. 


/ith May 1956 when possession of 
o aeclida holdings was taken by 
entitled to possession of the same er tho 
scheme. The sale of the ad n eer 
Civil App k Apell 1988 218 of 1969 was 


on 20th A before the scheme came 
into oa i368 t Civil Application 
No the sale of the 
land a Footed 19th 957 
after the coming “into force of the 
Scheme. However, in cases the 
sales were prior to the date when 
certificates of transfer were issued by the 


on danon Officer aur Sec. 24. The 
questi is: wh the sales were 
favelidated pie Section 31 Clause NG 
The argument of the petitioners was 
the see E in Section $1 Clause (a) 
es after certificates of 

ae eae Section 24 while 
tion of the respondents was that 
Clause (a) comes into pla 

eme is confirmed. e do not think 
either of the two contentions is well-found- 
ed. We are of the view that both the con- 
tentions proceed upon a misinterpretation 
of the provisions of the Act, - 


Hon 31 clause (a) imposes 
transfer of ATE holding allotted 
under the A AnD ag bag Mial aah con- 
solidated holding shall sferred ex 
in accordance with such condition as may 
prescribed. Now obviously -there can be 
no consolidated holding in law until the 
scheme, of consolidation has come into 
force. So long as the consolidation scheme 
has api oe MO Sor T bis no ie end 
it cannot be said that a 


an owner 

S Aiea a holding of oo market value 

olding fails to pay 

compensation sages 
im under the consolidation schem 

aes sey in the el see holding may be 

to any other person who. pays the 

value of the holding and in that event when 

the scheme comes into force, it would not 

be possible to say that the particular con- 

solidated holding in question is allotted to 

ori owner. It is a when the 


holding has been 
Tt is no doubt true that the mar- 


A.L R. 


consolidation scheme comes into force on 

Asriy 
conso t 
the sumo under the scheme that the 
persons to 


are crystallized and 
the ap pe heads are 
become the ective ovate of such con- 
solidated haldings. Then 


the 
tion arise as to what “thould be tho ht 


ascertaining 
holdings before the Scheme has come into 
force. It is, therefore, incontrovertible that 
Section 31 Clause (a) comes into operation 
only when the scheme comes into force and 
not before. It is no doubt true that the 
Consolidation O is required er Sec- 
tion 24 to a red og ea are 
holding has 


a scheme of ‘consolidation, 
the prescribed. form to the see He Ge 

transferred to him in pur- 
suance of; the scheme but the certificate is 


vesting of the title in the consolidated hold- 
ing in the owner does not depend on the 
t of pad certificate of transfer. It is, 
nor pae a , Gre the date the 
operation o use to the 
point of time eta Certificates of tn of transf 
are issued by the Consolidation 


Heatiga n ar of 1969 
cannot eg ws Lol o the ground 
of infraction of Section 81 ai Ce. (a) since 
it was effected prior to the coming into 
force of the scheme and the impugned order 
made the Assistant Collector declaring 
the sale to be void and imposing fine on 
the transferors on the ground ce violation of 
Section 31 Clause (a) must be held to be 
invalid. S Civil 


ed, sal 
admittedly effected on 19th March 1 
after the coming into force of the scheme 
and was, therefore, affected the inhibi- 
tion contained in Section 31 Clause (a) and 
the impugned order made by the 
Collector must be held to be valid. 


27. Re: Ground (J) :— This ground 
is self-evident and does not need alos Hon, 
The im orders were clearly based on 
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a ground not mentioned in the show cause Cases Referred: Chronological Paras 
notice aoe must, pa ar aga held ‘to a 41909) AIR 1969 SC 329 (V 56) = 
The only answer Bom LR 488, Maharashtra State 
dents attempted. to giv as oe Section 27 Koad Transport ae v. Shri 
Clause (b) clearly 2 the facts Balwant Regular tor Service 
Taper A be futile to fesuo fresh Amravati 
show cause notices alleging contravention of (1968 bee Gee a ape a aial 
Section 27 Clause (b), the résult would (1968) 9 Guj 
the same. Pnt as already pointed out A n Ahmedabad Municipal, 
T A e "The im (1968: AIR 1968 Guj 88 (V 
au teram e impugn- 
orders based as they are on a ground ia 8 Guj LR 225, Dal bai team 
a ES opportunity to show chand v. M ipality of Chansma 8 
the t Collector (19867) AIR 1967 74 W 54) = 
A ther be held to be null and void. E A Corpora- 4 
28. We, therefore, allow Special 
Civil Application } No, 8 977 cf 1968 and is case ATR 1968 8 Bom 86 a 53) = 
i rule issued G ar absolute by aa LR 85, K bai Harjivan- 


ten de writ and Tigh aside the 
Collector onl ra sats far as k Pa 
eviction of petitioner and handin oe 
possession of fig land to respondents Nos. 3 
to 5. We etitions me ee 1588 of 1968 
and 6380 o i 69. We. spe 
Nos. 218/69, 221 and 299, pe a 
ke the rule issued in e these three 


ol ee e N 


and pay his own costs of the petitions. 
Order accordingly; 





AIR 1971 GUJARAT 145 (V 38 C 24) 
B. J. DIVAN AND S. H. SHETH, Jy. 
Isabhai Musabhai Patel and another 
Applicants v. The Ahmedabad Municipal 
Corporation and agree sag Cea 
Special Civil Nos. 41 of 1967 
and 1589 of 1985, ye 16-2-1970. 
(A) Constitution of India, Art. 226 — 
Laches — Petitioner who is indifferent to 
his interests cannot be to agitate 


stale Eee 
pre ee into 
sion of ce ward cannot be loved 


to challenge ae aad after remainin 
indifferent for over five years and paste 
cularly when no infringement of le 
fundamental right is e out, 


(Para 6) 
(B) Land Acquisition Act (1894), Ss. > 
18 — Tenant entering into possession 

is not ‘person interested’ 
within meaning of Act who can challenge 
notifications or a i (Para 7) 


LN/AO/F859/70/JHS/C 
1971 Guj./10 VI G—28 


(1965) “ATR 1865 beg 410 (V B2 
1964 Cur vy eee Chand iat m 
Abuna District Food & Sanla 


troller 
1960) AIR 1960 J. & K. 128 (V 47), 
( 60) ALK aed: (V 47) 


re ey ae r 
Subbaramiah ieee 


955) AIR 1955 Hyd 208 (V 42 
vo (1955) Bh Hyd dod pL ae Italia 
(8) 


v.- Sta H 
(1874) 5 PC 221 = 22 ae 492, 

Lm a Petroleum Co. urd 6 
f M SEY for ir As; bo a 
Ə Miss A Dab or No an 

Govt. Pleader with 
Dahe a Mie 
oa R Nos. 2 a 3), for 


for ` ; 
CE (In bo the Applns 
S. H. SHETH, J. :— The petitioners in 
Special Civil Application No. Pa of 1967 
are tenants in ae ea the tar under 


acquisition Special 
Civil Application ion NO tes 1582 © of 1965 are also 
tenants in respect of the land under acquisi- 
tion. In both the cases the notifications issu- 
ed under Section 4 and under Section 6 of 


sth nen 1940. The notification 
Section 6 was issued on 18th-April 1942. 
The award of compensation a geen’ on 
29th February 1960. Special sed 

tion No. mer de Ve potted an 12 Jan- 


vary 1967. eB was fi Civil Application 
No. 1532 of 19 filed in tember 
1965. So far as Civil Application 


No. 41 of 1967 : ed it was filed 
"was made and 


Application No. 1582 of ae is concerned, 
it was filed five years after the a was 
made and 28 years after the notification 
mige A 6 was issued. 
On these ‘facts the H- 
minary objection which has been M pe 
of the State Government is that both 
the petitions are barred by gross delay and 
laches. It is contended that even a civil suit 


. stated is that the Ahmedabad 
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en aoo of th oop in question 
petition was filed. 
a Therefore, Pica ry z to j A er 
elay on their part A reterrin ‘to e al- 
lesed gross delay on th Det oF th the Govern- 
ment. The second ped og which they have 
d been chan th fee 
Corporation had been ging the street line 
from - time to time and that therefore, certain 
De were a peas from the acquisition 
proceedings and certain ae were included 
therein. The third ground is that ani were 
faced with the~ arte of eviction my ia 
Por Similar grounds have been stated by 
etitioners in the other Special Civil 
pplication explaining the delay in filing 


a In the affidavits-in-reply the State Gov- 
ernment has tried to meet the allegations 
against them on this: count. our 


opinion, both these petitions suffer from 
-gross delay. 

3. Mr. Mehta who appears for the 
petitioners in both the petitions has tried to 
argue that the question of delay is not a 
material question in these two petitions 
because what is involved is a fundamental 


right of the pe etitioners. He has invited our- 


attention to the decision of this High Court 
in al alent aap Hemchand v. ee Se of 
Hes in 8 Guj LR 225 
1968 1068 Cui wherein the question which 
ee pee considered was the ques- 
ting to the effect of delay on the 
a eee of fundamental rights. He has 
then invited our attention to the decision 
of the High Court of poe in the case of 
Kamalabai Harfivandas T. B. oo 
reported in AIR 1966 Bom 36.° In that 
case the constitutional validity of the Re- 
quisitionin are eaa of Eae 
Prop ct, was challen and it 
eb dele ae connection that e learned 
Fades were cment of the question of delay 
on the enforcement of the petitioners fimda- 
mental rights. 


A. The next daoi to which he 
has invited our attention is the decision of 


Ja 
Supplies Controller repo 
Punj 410. The learned Judge im that case 
the effect delay on en- 
e petitioners fundamental 


attention to the decision of the Calcutta 
i Court in the sige ae m 
Qureshi v, Corporation cutta, report 
in AIR 1967 Cal 174, In that case a learn- 
ed Judge of the Calcutta High Court was 
considering the effect of delay in respect of 
an action which was instituted the peti- 
tioner challenging the imposition of the 
licence fee which was ultra vires the powers 


ALR. 
‘and aprile of the Municipal Co oration 
of Bel 7 


En the present cases the ‘tenants 
in beth the petitions entered into the posses- 
sion of d in question after the award 
was made. Assuming that they have some 
right to possession, the ri l which they 
aave is subject 2 the lan tion pro- 

The decisions cited ore us by 
Mr. Mehta wherein the effect of delay on 
the enforcement of the petitioners funda- 
mental rights was considered have no rele- 
vance and have no application to the pre- _ 
sent case. The petitioners, in the facts and 
circumstances of these two cases, have no 
fundamental right to enforce and, therefore, 
they cannot e recourse to them and ex- 
plain away the gross delay from which the 
petitions suffer. 

6. Mr. Mehta has then invited our 
attention to the decision of the Supreme - 
Court in the case of Maharashtra State Road 
Transport Corporation v. ot pombe 
Regular Motor Service, Amrava 
in 71 Bom LR 488 = (AIR 1969. SC KESS 
In -that decision the Supreme Court bas re- _ 


poua with approval a- passage 
om the case of F dsay Petroleum Co 
v. Hurd, (1874), 5 PC. 221 where- 
in Sir Barnes Peacock dealt with the question 
of laches. - It has been laid down therein 


the doctrine of laches in Courts of 
Equity was not an arbitrary or- technical 
doctrine. The validity of the defence of 
delay and laches must be tried upon prin- 
ciples, it is laid down in that case, substan- 
tially equitable. Two circumstances, always 
ae in such cases, are- the len of 
ce and the nature of acts done during 
the aiken which might affect either party 
ae ee a balance of justice or injustice 
the one course or the other, so far 
tes to the remedy. Applying these 
two circumstances to the two petitions 
before us we find that in one case the 
length of delay is seven years and in another] . 


a ae 


case the len of delay is five years. In 
th the cases, it is inordinate Next, 
during the- period commencing from the 


date when the award was made until the 


adc ta petitions niffer Eee gross delay and 


ches and that the petitioners are not 
entitled to any relief from this Court. They 
were torons y indifferent to their rights, 
if they had any. _We cannot encourage 


age 
7. Another ioia 
which has been a era by none State is that 
the present petitioners have no locus standi 
to file these petitions, The petitioners in 
both n titions are tenants and not the 
goals S property under acquisition. 
tered into possession of the land in 
1980, that is to say, 20 years after the noti- 
fication under Section 4 of the Land Acqui- 
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sition Act was issued and 18 years after the 
notification under Section 6 of the said Act 
was issued. Next, they entered into posses- 
sion after the a of compensation was 
made. Mr, Mehta, appearing for the peti- 
tioners in both the petitions, has contended 
before us that the petitioners are ‘the per- 
sons interested’ within the meaning of the 
Land Acquisition Act. According to him, on 
account of the pases’ ' possession of the 
p which they have, even though they 
might ve obtained it atter the award was 
made, th have sufficient interest to 
challenge the validity of the acquisition. 
According to him, the physical possession 
confers upon them sufficient interest. It is 


beyond dispute that- the petitioners in both 


the petitions entered into possession of the 
land after the award for compensation was 
made on 29th February 1960. In our 
ane tenants who enter into possession 
of the land under compuls 


acquisition notifications, To hold otherwise 
is to defeat the object of the Land Acquisi- 
tion Act. An owner of a property may g 
on inducting tenants after tenants into the 
land under acquisition in anticipation of 
successive attempts to take its possession. If 
such tenants one er ano go on 
challenging the acquisition, there will be no 
end to litigation-and no acquisition of pro- 
can be made, The petitions, there- 

ore, must fail on that ground also. 
8. Mr. Mehta, appearing for the 
petitioners, has invited our altention to cer- 
tain sections of the Land Acquisition Act in 


aa to show that the petitioners, in the.. 


and circumstances of the present case, 
are the persons interested and he has also 
invited our attention to certain decisions. We 
mention them out of fairness to him. 


9. The first decision is in the case 
of Dinshaw Italia v. State of Hyderaba 
reported in AIR 1955 Hyd 208. The secon 
is in the case of Jia v. Om -Prakash 
reported in AIR 1960 J and K 128 and the 
third is in the case of Boregowda v. Subbara- 
miah reported in AIR 1959 Mys 265. We 
have looked into these decisions and ` we 
find that the principle laid down in those 
decisions has no app ication to the facts and 
o ; ces of 8 Presont case. It is, 

erefore, not necessary for us to examine 
those decisions in details. | 


In view of our decision on two 
oints it is not n or us 
e mn of the ee However 


10. 
preliminary 


to examine 


ey not enge the i 
eee Hee ap F of ae 
cquisition Act. o not enge 
the validity of the * notification under S. 6 
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- them’ now to complain of 
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of the Land dag nae ion Act. They also do 
not challenge the validity of the award 
made’ under the Land Acquisition Act. 
What th challenge is the mode and ' 
manner, of the exercise of power and the 
contention that he has raised is that the 
land acquisition proceedings have taken as 
long as 25 years and that therefore, the 
exercise of power under the Land Acquisi- 
tion Act in this case is vitiated by SS 
delay on the part of the Government. It is, 
therefore, contended that we must strike 


in reply has been An affidavit in 
reply has also been filed by the Special 
Land Acquisition “Officer. Detailed facts 


have been stated in paragraph 3 of the 
affidavit in reply filed by Mr. K. T. Parmar, 
Under Secretary to the Government of 
Gujarat, Revenue ent, explainin 
e circumstances under which the lan 
acquisition proceedings came to be protract- 
ed. Similarly, Mr. Mehta, the Special Land 
Acquisition Officer, has in paragraph 8 of his 
affidavit in reply stated in detail the facts 
which were qe apes for the protracted 
ings in these cases. We have taken 
into account all those facts and, in our opin- 
ion, the delay which has been caused in 
these cases in ee the award and taking 
ssession of the land under ‘acquisition has . 
satisfactorily explained. the peti- 
tioners had any interest in the property they 
could have instituted the proceedings earlier 
claiming writ to compel’ the Land Acquisi- 
tion cer to complete the Pae e and 
to make an early award. ey did not do 
so. Not having done so it is not open to 
the delay on the 
part of the Government and to pray for 
striking down the land acquisition i 
ings on the ground of delay in making the 
award and g possession of the propery 
under acquisition. Mr. Mehta in this con- 
nection has invited our attention to the deci- 
sion of the Supreme Court in the case of 
Ambalal Purshottam v. Ahmedabad Munici- 
pal Corporation, reported in (1968) 9 Guj 
R 809 = (ATR 1968 SC 1223). A similar 
uestion was considered by the Supreme 
ourt in that case. It has been observed by 


‘their Lordships as follows: 


still trying to purchase the land 
y private treaty and when it was found 
that it could not e the lands, the 
Land Acquisition cer was requested to 
expedite the determination of compensation. 
We are unable to hold that there is any evi- 
dence that the Government of Bombay issu- 
ed the notification under Section 4 of the 
Land Acquisition Act, not for the bona fide 
purpose of acquisition, but with the object of _ 
pegging down prices so that the lands may 
when needed be obtained at. those rates in 


- tal defect in the 
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future. The land was within the line of the 
street and could not without the mee ge of 
the ase oar Se to profitable 
use. peng by gr eae or the tenants 
were aggriev y. was 

to them to claim writs or orders compelling 
the State Cana to "complete the assess- 
ment and payment of 


justified the mat- 
edie for assessment 
i a think it 


of prgper to don y 


ossession 


rily explained. 
facts on record, we are unable to find 
the Land A ition Officer had allowed the 
matters to Therefore, on one hand the 
Land jeter Officer did not allow in 
these cases the matters to drift and on the 
other hand we find ne the petitioners did 
not take any steps, if interest 


in the pro pe i h e award made ex- 
onu ee ee see that the possession of 
the land was expeditiously tee For these 


reasons, we find no substance in the conten- 


tion raised by Mr. Mehta, 

12. At the close of the hearing Mr. 
Mehta states to us that, in view of our deci- 
sion to dismiss the petitions on these three 
grounds, he does not raise other contentions. 

18. The result is that none of the 
contentions raised by Mr. Mehta succeeds. 

14. Both the tions, therefore, 
fail. Rule in each of the two petitions is 
discharged with costs. 

Petitions dismissed. 


‘i fi 
faac 
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N. G. SHELAT, J. 
The State of Guiarat, Applicant v. 
Ibrahim Ladha, Opponent. 

Criminal Ref. a 5 of 1970, D/- 9-3- 
11970, made by S. J. Kutch at Bhuj in 
Criminal Revn. Appin. No. 32 of 1969. 

Criminal P. C. (1898), Section 249 — 
The discretion to stop the proceedings 
withont first hearing the accused and the 
complainant can be exercised only m 
exceptional circumstances. 

Such exceptional circumstances may 
arise in a case in which not even a prima 
facie case is made out against the accused 
or the accusation may not actually con- 
stitute any offence or the prosecution may 
ee invalid for not following a parti- 
cular formality or on account of techni- 

prosecution. Thus the 
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to drift and to tako in hand tho pro- 


A. L. E. 


offence under Section 124 of the Bombay, 
Police Act, 1951, is o £ minor AE 
dence 


owing 

or fraudulently obtained and reasonable 
inference can be drawn from the set of 
circumstances established by the prosecu~ 
tion. In such a case discretion to stop 
proceedings cannot be exercised. AIR 
1960 Bom 481, Followed; 1962 (1) Cr LJ 
817 (MP), Dissented from. 

(Paras 2, 3} 


Cases Referred: Chronological Paras 
(1968) Criminal Ref. No. 2 of 1968, 
D/- 8-2-1968 (Gui) l 
a 1962 (1) Cri LJ 817 = ILR 
(1962) Madh Pra 740, State of 
Madhya Pradesh v. Shantilal 
Dayashankar 


(1960) AIR 1960 Bom 481 (V 47) = 
LJ , Marotrao 


(V 37) = 51 Cri LJ 590, Semel | 

Raja. v. The Crown 2 

A. H. Thaker, Asstt. Govt. Pleader, 
for Applicant. 

JUDGMENT: The facts giving rise 
to this reference are very simple. During. 
the course of investigation of Case No. 41 
of 1969 of the Mandvi Police Station in 
respect of offences under Sections 457 and 
380 of the Indian Penal Code, the P. S. I, 
Mandvi had gone to the village of Pipri 
on 17-5-69 and taken search of the house 
of Sanghar Ibrahim Ladha in the pre- 
sence of panchas. In that search certain 
articles such as three aluminium wire 
bundles, one iron-board, one iron pointed 
bar, iron rod with nuts and bolts and one 

iron saw etc. were found. Since 


ae accused could not give any satisfac- 


tory explanation as to how he came in 
ieee they came to 


j y anchanama 
respect thereof. A conplent was filed by. 
Mr. S. V. Tahilramani, the P. S. I. 
Mandvi, against the accused foran offence 
under Section 124 of the Bombay Police 
Act, 1951, in the Court of the Judicial 
Magistrate, First Class at Mandvi. On 
the date of hearing of the case viz. on 
24-7-69, before recording the plea of the 
accused, the Court adjourned the case. for 
hearing the Police Prosecutor on the 
point whether the offence was a cogniz- 
able one or a non-cognizable one. Then 
on the next date of hearing, after hearing 
the learned Police Prosecutor, he ad- 
journed the matter for passing orders. It 
was, however, adjourned on that day as 
the papers could not be gone through by 
the learned Magistrate though the parties 
It was then on 18&-8-69 

Magistrate passed an 
order whereby the accused came to be 
released under Section 249 of the Crimi- 
nal Procedure Code. He also directed 
the muddamal articles to be returned to 
him under Section 517 of the Code.. The 


1971 
material parf of the order runs thus :— 


"There is nothing in the record in 
evidence to show that the complaint is 


fence the police has filed’ non-cognizable 
offence against the present accused. In 
view of this the accused is released 
u/s. 249 of the Criminal Procedure Code. 


-The Muddamal articles are ordered 

to be returned to accused Ibrahim Ladna 

las 517 (1) of the Criminal Procedure 
e n 


Feeling iara nol with that order pass- 
ed by Mr. P. N. Trivedi, Judicial Magis- 
trate, First Class, Mandvi-Kutch. The 
State filed Criminal Revision Application 
No. 32 of 1969 in the Court of the Sessions 
Judge, Kutch District at Bhuj. The learn- 
ed Sessions Judge found that the order of 
releasing accused under Section 249 
of the Criminal Procedure Code was 
wrong and in his view the case should 
have been proceeded further according to 
the procedure laid down in Chapter XX 
of the Code. In regard to the order 
relating to the muddamal articles, he 
found that the order was not wrong. In 
the result, he made a reference for setting 
aside the order passed the learned 
Magistrate under Section 439 of the 

Criminal Procedure Code. The accused is 
absent and no one appears on his behaif. 

2. It was, however, pointed out 
by Mr. Thaker, the learned Assistant 
Government Pleader for the State, that 
the order passed by the learned Sessions 
Judge in respect of the muddamal arti- 
cles directed to be returned to the accus- 
ed by the learned Magistrate is not pro- 
per. Before we go to that aspect of the 
matter, it would be necessary to consider 
the effect of Section 249 of the Criminal 
Procedure Code. The learned Sessions 
Judge appears to have thought ‘that the 
proper course for him was.to proceed 
with the case and to record a finding of 
acquittal after taking the evidence 
following a procedure laid down in Chap- 
ter XX in respect of the trial of sum- 
mons cases by the Magistrates. He found 
support for the same from the decision in 
the case of State of Madhya Pradesh v 
Shan Dayashanker, 1962 (1) Cr LJ 817 
(MP), whereit has been laid down that in 
a trial of summons cases, it is only after 
the procedure prescribed in Section 244 
is followed and the evidence is recorded 
that the Magistrate can under Section 245 
acquit the accused if he finds him not 
guilty. The ‘directions contained in Sec- 
tions 244 and 245 are mandatory and 
without complying with them the Magis- 
trate has no jurisdiction to pass an order 
under Section 245 acquitting the accused. 
Reliance was, however, placed on further 
observations which run thus :— 

“The fact that the police papers do 
not disclose any offence committed by the 
accused or that the evidence that mav 
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be produced Is not likely to advance the 
geet ater case any further can hardly 
made as a valid ground for stopping 
the proceedings under Section 249 with- 
out pronouncing any judgment either of 
acquittal or of conviction. In such a case 
the proper course “would be to proceed 
th the case and to record a finding of 
acquittal after taking the evidence.” 
If we peruse the provisions contained in 
Chapter XX which lay down the proce- 
dure in summons cases, on the accused 
appearing on a warrant before the 
Magistrate, the particulars of the offence 
have to be stated to him, and if the accus- 
ed admits the truth of the accusation, he 
may be convicted. However, if he does 
not admit the truth of the accusation, the 
Magistrate has to proceed to hear the 
complainant and take all such evidence 
as may be produced by him. After 
taking the evidence and examining the 
accused, the Magistrate may either acquit 
or convict him. Section 247 lays ah 
the procedure when the complainant does 
not appear on the day fixed for hearing 
and Section 248 states the circumstances 
in which a complaint can be withdrawn. 
Then comes the relevant Section 249 
under which the accused has come to be 
released by the learned Magistrate. This 
Section 249 runs thus:— i 
“249. In any case instituted other- . 
wise than upon complaint, a Presidency 
Magistrate, a Magistrate oi the frat class 
or any other Judicial Magistrate. PETTE TTT 
may for reasons to be recorded by % 
the proceedings ‘at any stage without 
pronouncing any judgment either of ac- 
quittal: or conviction, and may thereupon 
release the accused.” 
With this section, Chapter XX site toa 
close. On a plain reading of this Sec- 
tion 249, it appears that in any case 
ituted oth upon complaint, 
and tried under a procedure applied to 
summons cases, the Magistrate been 
piven a wide discretion, though no ars 
for reasons to be recorded in writing. 
stop the proceedings at any stage, and io 
that event he has the power and authority 
release the accused without giving any 
Judgment either of conviction or acquit- 
tal. The words “at any stage” contem- 
plate any stage with the appearance of 
the accused before the Magistrate and 
before any order of acquittal or convic- 
been passed against him by pro- 
nouncing the judgment. In other words, 
the discretion has been extremely wide 
and can well be exercised in the circum- 
stances of the case justifying 


reported in AIR 1950 East Puni 83, it ie 
been observed that the wording of Sec 

tion 249 itself is undoubtedly very wide 
and can cover any set of c ces in 
which a Magistrate thinks that the pro- 
ceedings in a summons case ought not to 
be continued any longer. It has been 


tion has 
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further observed that itis however doubt- 
ful whether the section was intended to 
be applied in cases in there are no 


special or unusual ces which 
make it difficult or impossible or even 
highly undesirable to -in the 


normal way under Section 244: and 
arrive at a finding on the guilt or inno- 
cence of the accused. We have, further 
been referred to a decision in the case of 
Marotrao Ganpatrao Jadhav v. The State, 
ATR 1960 Bom'481. In that case, a cam- 
Plaint against the accused was for an 
offence of espass punishable 
under Section 447 of the Indian Penal 
Code. The learned Magistrate, First Class, 
Amravati issued process and without 
following the procedure for the trial of 
summons cases contained in Sections 241 
to 245, Criminal Procedure oe he pass- 
ed an order under Section 249, Criminal 
Procedure Code, holding thet oe did not 
think Secti 


prima facie, and that in 
the result, he discharged him under Sec- 
tion 249 of the Code. The matter was 
taken to the Sessions Court in revision 
end in the view of the learned Sessions 
Judge, the learned Magistrate should 
have followed the proper procedure under 
` Sections 242 to 244 of the Code and 
_ acquitted the accused but that he was 
not justified in passing an order - under 
Section 249, Criminal Procedure Code. 
He, therefore, set aside the.order under 
Section 436 of the Code and directed 
er enquiry in the Pat ei That 
order was challenged in the High Court 
Screg at Nagpur and it was held 


"Where the Magistrate comes to the 
conclusion that no case, not even a prima 
facie case, under Section 447, I. P. C. 
was made out, he is perfectly justified in 
stopping the proceedings under Sec. 249, 
Criminal P. C. without first following the 

under Sections 242 to 244, 
Criminal P. C. The words of Sec. 251-A 
P. C., cannot be read into 
: Criminal P. C. and the Magis- 
trate before releasing the accused under 
sec. 249, need not hear the accused and 
‘the complainant.” 
It was also held that iis tise oP the Sota 
“discharge” -by the 
order under Section 249, merely amounts 
to a release of the accused and stopping 
of the proceedings without -a conviction 
or an acquittal. This appears to be quite 
a contrary view to the one taken by the 


‘Madhya Pradesh High Court in the case. 
of 1962 (1) Cri LJ 817 (MP), referred ‘to - 


hereabove and relied upon by the learn- 
ed ions Judge. To: say that in every 
ch case where the summons procedure 
to be followed contemplated under 
Chapter XX, the case must necessarily 
roceed and must end in acquittal or con- 
iction of the accused, can make 
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Magistrate in his - 


Sec- 


A. ILE 


tion 249 nugatory. It will be of no con- 
Sequence if no such power existed in the 
Magistrate. may arise cases in 
which on the face of it. taking all the 
averments made in the accusation con- 
tained in the complaint may not consti- 
tute any offence at all or where any such 
complaint would become: invalid for want 
of any Particular formality to be gone 
into. There may arise cases where on 
account of certain technical defects in 
any such prosecution there would not 

any purpose for proceeding with the 
matter till the end. At the same time 
there may arise some cases in which after 
the evidence of the complainant is over, 
and which does not help his case, it may 
not require to. call upon the accused to 
meet the accusation as was found in the 
Bombay Case and in those circumstances 


' which can be characterised as special or 


unusual which make it difficult or im- 
possible to proceed in the normal way or 
that by reason of such circumstances the 
Court considers highly unnecessary. to 
proceed further in the matter in which 
event it will be open to the Magistrate to 
exercise such powers and stop the pro- 
ceedings without pronouncing any judg- 
ment either of acquittal or conviction and 
would be justified in releasing the accus- 
ed. With respect, therefore, while I am 
unable to agree with the view taken by 
the High Court of Madhya Pradesh in 
the- decision referred to hereabove, I 
agree with the view taken by the High 
Court of Bombay in the decision referred 
to above and at the same time observe 
that such powers have to be sparingly 


‘used and that too particularly in the 


exceptional or unusual circumstances 
attending the case. The order of releas- 
ing the a therefore, under Sec- 
tion 249 cannot be said to be in any way 
So illegal or wrong on a consideration of 
the effect of. Section 249 of the Code. 

3. In the present case, however, 
the learned Magistrate can hardly be 
said to have exercised the discretion pro- 
perly under Section 249 of the Criminal 
Procedure Code for the simple reason 
that he has ignored the nature of the 
offence said to have been committed by 
the accused by reading the complaint and 


the learned Magistrate some offence must 


have been registered in respect of those 
muddamal articles which came to be 
found from the possession of the accused. 
In other words, he thought that there 
must have been a complaint’ ‘for an of- 
fence of theft or of receiving stolen pro- 
perty as a result of theft having been 
committed at somebody’s place and such 
a property or a part thereof ae been 
found the accused. If that were 
really so, the prosecution of the accused 
would not have been under Section 124 
of the Bombay Police Act but would be 


= 


w 
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one under Section 379 or Section 411 of 
the Indian Penal Code. The offence under 
Secticn 124 of tne Bombay Police Act is 
of a minor character inasmuch as while 
the property may not be strictly esta- 
blished as one having gone from the 
bouse of any particular person or even 
the property fraudulently obtained from 
any parti person in respect of which 
any complaint is lodged, it contemplates 
an offence in respect of any such preperty 
found from his possession where there is 
reason to believe the same to be stclen 
property or the property obtained frau- 
dulently and that if he fails to account 
for such possession to the satisfaction of 
the Magistrate, he can be punished under 
Section 124 of the Bombay Police Act. 
The essence of the offence is the posse- 
sion of any particular property in res- 
pect of which there is reason to believe 
the same to be stolen property or pro- 
y fraudulently obtained. When these 
o ingredients are established, he would 
be required to account for such posses- 
sion and if he fails to so account to the 
satisfaction of the Magistrate, he can well 
be convicted for the said offence. In 
Criminal Reference No. 2 of 1968 decided 
by this Court on 8th February 1968. it 
was observed that for showing that there 
is reason to believe a particular property 
to be stolen property or one fraudulently 
obtained, the direct evidence can hardly 
be had and if it were available, he would 
be charged for the substantive offence 
under the Indian Penal Code. If, how- 
ever, any such evidence is available, the 
prosecution can certainly produce the 
same, but not having done so, does not 
entitle the Court to ignore the effect of 
the circumstances disclosed from the evi- 
dence adduced in the case. Those circum- 
stances may well arise having regard to 
the type of a person from whom any 
such property is found, or about the kird 
and quantity of property showing unusual 
character thereof, or in his conduct when 
found with the property, in not being 
able to explain about the same. In such 
circumstances it would be a reasonable 
erence to be drawn from the set of 
circumstances established by the prosecu- 
ition before holding him liable for an of 
fence under Section 124 of the Bombay 
'Police Act. It would not, therefore, be 
‘proper for the learned Magistrate to 
ignore the nature of the offence said to 
have been committed by the accused by 
reference to Section 124 and on a mere 
ground that no such complaint in respect 
of those muddamal articles was ever 
lodged. The learned Sessions Judge 
iwas, therefore right in holding that the 
learned Magistrate has failed to proceed 
in the matter by allowing the prosecution 
ito examine its witnesses and summarily 
stopping the proceedings and releasing 
ithe accused under Section 249 of the 
\Criminal Procedure Code. I would. there- 
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fore, accept the reference made by the 
learned Magistrate in that respect. 

4 Once the learned Sessions Judge 
thought of referring this matter to this 
Court for quashing the order passed by 
the learned Magistrate, the other order 
passed under Secton 517 of the Criminal 
Procedure Code would have to be auto- 
matically set aside. When the case had 
to be proceeded further against the ac- 
cused, the property found from his pos- 
session in respect of which the offence 
was said to have been committed, ought 
to have been before the Court. It may 
well be that at the end of the triak the 
learned Magistrate would be justified in 
considering as to whether the property 
should be confiscated to the State or be 
returned to the accused, whether the ac- 
cused is convicted or not. That order can, 
however, be passed after the trial is over. 


Su L MaRe accept the refer- 
ence and quash the order passed by the 
learned Magistrate releasing the accused 
under Section 249 of the Criminal Pro- 
cedure Code. The case shall, however, 
be sent to the Court of some other 
Magistrate than the one who passed the 
order for disposal in accordance with law 
that would be so transferred by the 
learned Sessions Judge as he thinks pro- 
per. I also set aside the order passed for 
returning the muddamal articles to the 
accused under Section 517 (1) of the Cri- 
minal Procedure Code. The trial Court 
would pass such orders as it deems pro- 
per at the end of the trial under Sec 517 
of the Code. 

Reference accepted. 
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J. B. MEHTA, J. 
Shardaben, Applicant v. M. I. Pandya 
and another, Opponents. 
Special Civil Appin. No. 362 of 1966, 
D/- 23-1-1970. 


(A) Motor Vehicles Act (1939), Sec- 
tions 110-C, 111-A. — Both the scheme of 
the Act and particularly provisions of 
Bules 294 and 310 invest Claims Tribunal 
with all the powers of a Civil Court — 
Hence any presumption that application 
for compensation under Section 110-A 
cannot be filed as a pauper by applying 
provisions of Order 33, Civil P. C. stands 
negatived. (Paras 3, 4) 

(8) Constitution of India, Article 226 
—- Interference with exercise of discre- 
tion by statutory tribunal can be made 
where discretion is exercised on extrane- 
ous considerations. (Para 5) 

Thus where the Motor Accident 
Claims Tribunal considered the question 
of condonation of delay not according to 
proviso to S5. 110-A (3) of the Act but by 
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Invoking Sec. 5 of the Limitation Act the 
case was sent back for fresh determina- 
tion. (Para 5) 
Cases Referred: Chronological Paras 
(1967) ATR 1967 SC 1494 (V 54) = 

4967 Cri LJ 1380, Jugal Kishore 

of : Pitamarhl Central Co-op. Bank 


(1957) AIR 1957 SC 444 (V. 44) = 
41957 SCR 370, Harishchandra 


v. Triloki Singh 4 
(1953) AIR 1953 Bom 293 (V 40) ‘= 
TLR (1953) Bom 865, Sitaram 
Hirachand Birla v. Yo 
Shankarsingh Parihar fi 


K. K. Chokhavala for N. H. Bhatt, 
for Applicant; K. T. Pathak, . for Oppo- 
nent No. 2 

JUDGMENT: The petitioner widow 
challenges in this petition the order 
of Motor Accident Claims 
Tribunal, dismissing the petitioner’s claim 
for compensation under Section 110-A of 
the Motor Vehicles Act, 1938, h 
referred to as “the Act” on the ground 
that it was time-barred and there was no 
sufficient reason to condone the delay, 
and that there was no provision to permit 
the institution of such a claim for com- 
pensation as a pauper by resorting to the 
-provisions of Order 33 of the Civil Pro- 
cedure Code, hereinafter referred to as 
“the Code’. The petitioners husband 
met with an accident while he was travel- 
ling in the truck of respondent No. 2, 
which truck got over-turned on July 8, 
1965, the petitioners husband died on 
that very day as a result of this accident. 
Thereafter, the present 
pensation for a sum of Rs. 25,000/- was 
made before the Motor Accident Claims 
Tribunal, hereinafter referred to as “the 
Tribunal”, on September 9, 1965. An ap 
plication for permission to proceed -with 
the application as a pauper was made on 
October 1, 1965, and an application for 
condonation of delay was also filed on the 
same day. The learn Tribunal held 
that there was no provision for pauperism 
as Order 33 of the Code had no applica- 
e question of limita- 


tion 110-A (3) of the Act was 60 days 
from the date of the occurrence of the 
accident and not two months and there- 
fore the application was time-barred. The 
learned Tribunal further held that igno- 
rance of law was no excuse and that the 
subsequent application, Ex. 5, embodying 
various grounds for condonation of delay 
could not be legally taken into considera- 
tion because such an application for con- 
donation was not presented along with 
the main application, Ex. 1. It is this 
order, which is challenged by the peti- 
tioner in this petition. 


2: Section 110-A (1) provides that 
an application for compensation arising 
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claim for com~ 


ALE 


out of an accident of the nature specified 
in sub-section (1) of Section 110, that is, 
in respect of accidents involving the 
death of, or bodily injury to persens 
arising out of the use of motor vehicles . 
may be made to the Motor Accidents 
Claims Tribunal for ga eee rari (8) oeni 
(b) where death has resulted from the 
accident, by the legal representatives of 
the deceas Section 110-A (2) provides 
that every application under sub-sec. (1} 
shall be made to the Claims Tribunal, 
having jurisdiction over the area in which 


culars as y be prescribed. Sec. 110-A 
(3) provides: Tor limitation as under :—- 

“No application for compensation 
under this section be entertained 
unless it is made within sixty days of 
the occurrence of the accident: 

Provided that the Claims Tribunal 
may entertain the application after the 
expiry of the said period of sixty days if 
it is satisfied that the applicant was pre- 
vented by sufficient cause from making 
the application in time.’ 

Section 110-B provides that on receipt of 
an application for compensation made 
under Section 110-A, the Claims Tribunal 


after giving the parties an opportu- 
nity of being h an. inquiry in 
the claim and may make an award deter- 


the amount of compensation 

which appears to it to be just and specify- 
ing the person or persons to whom com- 
in making the 


the amount which shall be paid by 

Insurer. Section 110-C provides for the 
cedure and powers of the Claims 
unal It runs as er:— 

(1) In ee any inquiry under 
Section 110-B, the Claims Tribunal may, 
subject to any rules that may be made in 
this his behalf, cereal eu summary proce- 
dure as it thinks fit. - 

(2) A Claims ae shall have alf 
the powers of a Civil Court for the pur- 
pose of taking evidence on oath and of 
enforcing the attendance of witnesses and 

compelling the very and produc- 
tion of documents and material objects 


d . 
be deemed to be a Civil Court for all the 
purposes of Section 195 Chapter XXXV, 
of the Code of Criminal Procedure, 1898. n 
Section 110-E on for recovery of 
money from ‘insurer arrear of land 
revenue. Section 110-F, Pe which is material 
for our purpose, bars the jurisdiction of 
civil Courts. It runs as under :— 


‘Where any Claims Tribunal has 
been constituted for any area, no Civil 
Court shall have jurisdiction to entertain 
any qu relating to any claim 


compensation which may be adjudicated 
upon by the Claims Tribunal for that 
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area, and no Injunction in respect of any 
aoon AEC OL OREA ee 
the Claims Tribunal in respect of the 
claim for compensation shall be granted 
the Civil Court’. 
or the purpose of carrying into effect 
the provisions of Sections 110 to 110-5, 
the State Government empowered 
under Section 111-A to make rules gene- 
aly. e in particular, for the follow: 
g.: — 

(a) The form of application for claims 
for compensation and the particulars it 
may contain; and the fees, if any, to be 
paid in respect of such applications; 

(b) The procedure to be followed by. 
a Claims Tribunal in holding an inquiry. 

under this Chapter; 
(c) The powers vested in a civil Court 
which may be exercised by a Claims 


ep en ees HORKRDOEEDEE DS esevesesseseeeetetazcend 


T TIAA T STSSEREHHSSESESAERHKESEER FSS SEES 


Yt Is in the exercise of powers under Sec- 
tion 111-A that the relevant rules have 
been framed by the State Government, 
namely, Rules 291 to 312. Rule 291 pres 
cribes the form for the application. 
Rule 292, which is material for our pur~ 
pose, provides that an application for 
compensation under Rule 291 shall be 
accompanied by an amount equal to one- 
half of ad valorem fee leviable on the 
amount at which the claim is valued in 
the application according to the scale 
prescribed under Article 1 of Schedule I 
.to the Bombay Court-fees Act, 1959; pro- 
vided that if the person making 
plication succeeds, he shall be liable to 
make good the deficit, if any, 
the full ad valorem fee payable on the 
amount at which the er Kd valued in 
the application according to the said scale 
and the fee already paid by Pa Rule 294 


ate for the powers to be exercised ' 


e Claims Tribunal as under: 


“The Claims Tribunal may exercise 
all the powers of a-Civil Court save in sa 
far as the same are not inconsistent with 
the provisions of the Motor Vehicles Act, 
1939, and the rules framed thereunder.” 
Rule 295 provides for the examination of 
applicant after receiving the application 
under Rule 291. Rule 297 provides for 
notice to opposite party, and appearance 

and examination of the opposite party is 
ded in Rule 298. Issues are to be 

d under Rule 299. Under Rule 300, 

the issues, the Claims 

Tribunal shall proceed to record evidence 
therein which each party may desire to 
produce: Rule 301 provides for the 
method of recording evidence: and R. 302 
deals with local inspection. Rule 303 
rovides for power of summary examina- 
on. The Tribunal has to keep 
a brief diary of the proceedings on the 
ipa te under Rule 304. A judgment 
Is to be passed under Rule 306 by the 
Clans Tribunal, recording concisely there- 
in the finding on each of the issues fram- 
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ed and its reasons for such finding. 
Rule 307 deals wth summoning of wit- 
nesses. Rule 308 provides for appearance 
of legal practitioner, who may be per- 
mitted e Claims Tribunal. Rule 310, 
which is pateeal and which provides for 
application of Civil Procedure Code, runs 
as un 
“In so far as these rules make _no 


e Claims Tribunal shall follow the pro- 
cedure laid down j 
Procedure, 1908 CY of 1908). for the trial 
of suits.” 


Gaj. 153 


ae 


3. From this Act and the scheme 
of the Act and the Rules, it is clear that 
the Claims Tribunal is constituted under 


in the notification for 
adjudicating upon claims for compensa- 
tion in respect t of accidents involving tne 
death of, or bodily injury to, persons 
arising out of the use of motor vehicles. 
The institution of the proceeding is by an 
application for compensation as stated in 
Section 110-A in the form prescribed. 
Limitation for such application is provid- 
ed in Section 110-A (3) of only sixty days 
from the date of the occurrence of the 
accident. But the Claims Tribunal can 
entertain the application even after the 

iry of sixty days if it is satisfied that 


expiry oj 
the applicant was prevented by sufficient 


cause from making the application ın 
time. Under Section 110-B, the C 
of this application 


the claim, and it has to make an award 
determining the amount of compensation 
which appears to it to be fust specifying 
the person or persons to whom compensa- 
tion is to be paid and the amount which 
Under Sec- 


taking evidence on oath 

and of enforcing the attendance of wit- 
nesses and of compelling the discovery 
and production of documents. Rule 294 
also confers the . powers of a civil 
Court on the Claims Tribunal in so far 
as the same are not inconsistent with the 
rovisions of the Act and the rules made 
ereunder. Therefore, all the powers of 
a civil Court are conferred on the Claims 
Tribunal. Right of appeal is also provid- 
ed under Section 110-D of the Act to the 
High Court. A material provision in Sec- 
tion 110-F of the Act ousts the furisdic- 
tion of the Civil Court. The said section 
provides that where any Claims Tribunal 
is constituted for any area, no Civil 
Court shall have jurisdiction to entertain 
any question relating to any claim for 
compensation which may be adjudicated 
upon by the Claims Tri for that 
area. Therefore, it is obvious on a bare 


ahaa of the scheme of the Act that the 
urisdiction of the Civil Courts is ousted 


- mw 
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and the Claims Tribunal is constituted 
under the Act to discharge the duties, 
which would have otherwise fallen on an 
ordinary civil Court of tbe land. The 
relevant provision in Section 110-C of the 
Act as regards procedure and powers of 
a Claims Tribunal provides that* the 
Claims Tribunal shall have all the powers 
of a Civil Court for the purpose of taking 
evidence on oath and of enforcing: the 
attendance of witnesses and of compelling 
the discovery and production of docu- 
ments and material objects and even a 
local inspection, and under Rule 294 it 
has all the powers of a Civil Court. 
Having regard to the other provisions 
already referred fo; the Tribunal pos- 
sesses all the attributes of a Court and 
it has to decide the claim on the basis of 
legal’ evidence in accordance with law by 
The Tribunal 





similar 
Registrar under the Co- 
rative Societies Act was held to be a 
urt, even such a Claims Tribunal must 
be held to be a Court of law to which the 
Civil Procedure Code would clearly ap- 


sideration the provisions of Order 33: of 
the Code. 


4. Even otherwise Rule 294 itself 
i all the powers of a 





specific provision of Rule 294. Mr. Pathak 
was unable to point. out any inconsistency 
in the language of any of the provisions 
of the Motor Vehicles Act itself or the 
Rules framed thereunder, which would 
negative the application of the salutary 
provision for the protection of an im- 
pee litigant. The poverty of a 
itigant would be no ground, which should 
deprive him of his right of such an equit- 
able and just compensation from the Tri- 
bunal. The present applicant widow has 
claimed a compensation of Rs. 25,000/-, 
and merely because she is not in a posi- 
tion to pay half the amount of ad valorem 
court-fees, thereon, the Claims Tribunal 
has refused to entertain this claim. The 
hinge Tribunal was obviously in error 
in presuming that there was no  provi- 
sion which would make the Civil Proce- 
dure Code and in particular, Order 33 of 
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the Code applicable to such an applica- 
tion for compensation under Sec. 110-A 
of the Act. The Claims Tribunal can be 
treated as a Court possessing all the 
powers of a civil Court, and even the 
wide ambit of Rule 294 confers such a 
power, and even if there be any doubt, 
the same is further clarified by the provi- 
sion contained in Rule 310, which pro- 
vides that in so far as the rules make no 
provision or make insufficient provision, 
the Claims Tribunal shall follow the 
procedure laid down in the Code of Civil 
Procedure. The learned Claims Tribunal, 
however, held that Rule 310 could not 
help the petitioner, as it would bring in 
those provisions of the Code which appty 
at the stage of ‘trial, and the ‘trial’ 
would mean only the hearing of the suit. 
The trial of a suit involves a much wider 
concept than only the hearing of the suit. 
All the procedural stages right from the 
institution of a suit till the suit ends in 
a decree would be included in the broader 
concept of the term “trial.” Mr. Chokha- 
wala, in this connection, relied upon a 
decision of a Division Bench of the High 
Court of Bombay, consisting of Chazla 
C. J. and Dixit J., in Sitaram Hirachand 
Birla v. Yograising Shankarsing Parihar, 
AIR 1953 Bom 293, where the Division 
Bench construed Section 90 (2) of the Ke- 
presentation of the People- Act, 1951, 
which provided that every election . pet- 
tion shall be tried by the Tribunal, as 
nearly as may be, in accordance with the - 
procedure applicable under the Code of 
Civil Procedure, in the trial of suits. The 
Court in terms held that the “trial” of 
suits did not mean the same thing as “the 
hearing of a suit,” which was referred to 
in Order 18 of the Civil Procedure Code 


and subsequent Order. A Court is con- 


cerned with the trial of a suit from the 
time when it is instituted, and the hear- 
ing of a suit is only a part of the trial of 
the suit. But a great many things go on 
after a suit is instituted which are all 
concerned with the trial of a suit- and 
Section 90 (2) could not be restricted only 
to the stage of the hearing of the suit: 
Therefore, it was held that the power of 
amending a petition could be exercised 
under Section 90 (2) of that Act. This 
decision is in terms approved. by the 
Supreme Courtin Harishchandra v. Triloki 
Singh, AIR 1957 SC 444 at pp. 454-455, 
which now settles this wider meaning of 
the term “trial” as connoting the entire 
the Tribunal and 
that ‘powers’ and ‘procedure’ are inter- 
changeable terms. Mr. Pathak sought to 
distinguish this decision on the ground 
that even that decision only held that 
after the suit is instituted, the provisions 
regarding the trial would have to be ap- 
plied as per the Code. In the present 
case, however, no application for com- 
pensation could be entertained by the 


- Claims Tribunal in view of Rule 292, un- 


1971 


less the application for compensation was 
accompanied with half the ad valorem 


court-fees at least in the first. instance. © 


Mr. Pathak ignores the fact that Rr. 291 
to 312 have been enacted by the State 
Government under the power conferred 
under . Section 111-A to carry into effect 


the provisions of Sections 110 to 110-E 


and particularly, to lay down the proce- 
dure to be followed by the Claims Tribu- 
nal in holding an inquiry under the 
Chapter and to prescribe the powers of 
the Civil Court to be exercised by -the 
. Claims Tribunal and to fix the court-lees 
payable on such applications. Therefore, 
it is obvious from the rule making power 
itself, which is conferred under R. 111-4, 
that the provision of court-fees itself is 









or the Act to permit an application under 
section 110-A of the Act to be filed by 
the petitioner as a pauper and that 
Order 33 of the Code was not applicable 
to this case, and by committing this 
atent error of law, the Claims Tribunal 
refused to exercise further jurisdic- 
tion in the matter. Therefore, the order 
of the Claims Tribunal must be quashed. 


5. As regards the second ground 
given by the Claims Tribunal, Mr. Pathak 
vehemently argued that the question of 
delay could not be raised before this 
Court, as the Tribunal has used its dis- 
cretion judicially in holding that there 
was no sufficient cause for condoning the 
delay. It is true that the question’ of 
condonation of delay would not involve 
any jurisdictional error. „There is vital 
difference between the question of limita- 
tion decided under Section 3 and Sec. 5 
of the Limitation Act. When a claim of 
limitation is sought to. be decided under 
Section 3 of the Limitation Act, there 
would be a jurisdictional error, 
when a claim is disposed of under Sec- 
tion 5 of the Limitation Act on the ground 
that there was no sufficient cause for 
condoning the delay, the Tribunal wouid 
be within its jurisdiction in determining 
fhe question whether sufficient. cause 
existed or not, and its finding that there 
was no sufficient cause for condoning the 
delay cannot be ordinarily reviewed in 
the supervisory jurisdiction under Art. 226 
or Article 227 of the Constitution by this 
Court. Even so, the question may arise 
whether the order refusing to condone 
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the delay has been passed arbitrarily or 
the order is ultra vires or whether the 
order is passed on extraneous considera- 
tion, & if itis found that the orderis pass- 
ed on any of the aforesaid grounds, then 
the jurisdiction to review such an order 
would exist in this Court to require the 
Tribunal to conform with the rule of law. 
In the present case, what the Claims 
Tribunal has done, is that it has invoked 
the provision of Section 5 of the Limita- 
tion Act,. and it has er assumed that 
a subsequent application for condonat:on 
of delay could not be taken into consi- 
deration. It should be kept in mind that 
there was no question of invoking Sez- 
tion 5 of the Limitation Act. The Motor 
Vehicles Act itself while creating a 
limitation under Section 110-A (3) of sixty 
days from the date of the occurrence of 
the accident, has conferred a power oan 
the Claims Tribunal that it may entertain 


' the application after the expiry of the 


said period of sixty days if it is satisficd 
that the applicant was. prevented by 
sufficient cause from making the applica- 
tion in time. It is obvious from this pro- 
viso to Section 110-A (3) of the Act, that 
the applicant should satisfy the Claims 
Tribunal that she was prevented by suf- 
cient cause from making the application 
in time, and if the Tribunal is so satisfied 


. then even after the expiry of the said 


period of sixty days it may entertain the 
application. ` Mr. Pathak vehemently 
argued that she had ‘received an advice 
that the claim could be filed within two 
months. All these are grounds, can- 
not summarily be dismissed without 
applying the mind in the context of the 
provisions .of the Act which invest such 
a wide jurisdiction to do justice to such 
claims in the Claims Tribunal. As the 
Claims Tribunal has not disposed of the 
question of condonation of delay as per 
the provisions laid down by the proviso 
and has disposed of this question on 
extraneous ground without applying its 
mind to the relevant consideration and 
it has failed to hear and determine this 
matter in accordance with law as laid 
down in the said proviso, to Sec. 110-4 
(3), the matter must go back for hearing 
and disposal in accordance with law in 
the light of the aforesaid observations. 


6. In the result, this petition must 
be allowed, and the matter must go back 
to the Claims Trbunal for further hearing 

and in accordance with law on 
questions as to whether the 
delay should be condoned on the grounds 
alleged by the applicant and whether the 
applicant should be permitted to proceed 
with this application as a pauper. Ruse 
is, accordingly, made absolute with costs. 


Petition allowed. 
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P. N. PAOWA ae AND 
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Chimanbhai Dadubhai Desai and 
another, Applicants v. Seal haf P. 
Patel and others, Opponen’ 

Special Civil Appin. a 1558 of 1969, 
D/-24~12-1969. 

perative Societies -—- Guijara 

Co-o ee Societies Act (10 of ipa), 
Ss. 155, 86 (1) — Order under S. 86 (1) 
dir an enguiry is revisable. AIR 
1969 SC 707, Rel. on ` (Para 5) 

It is also not essential to attract revi- 
sional jurisdiction under Section 155 that 
the decision or order sought to be revised 
must be one affecting rights or liabililies 
of parties (Para 4) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 707 (V 56) = 

ne . SCR 108, ae Industries 


Ltd S. D. 
(1965) Spl. Civil Appln. No. 585 of 
1961 D/- 21-4-1965 = ILR (1965) 
Alibhai Narsinhbhai 
Chhaganbhai K. Patel 4 
C. T: tee ee M. Vin, for Ap- 
plicants; J. S. Patel of M/s. H. Desai & Co. 
Addl. Govt. Pleaders, for Opponents. 
BHAGWATI C. J.: By an order dated 
19th September 1969, the District Regis- 
trar, Co-operative Societies, Nadiad, in 
exercise of the power vested in him under 
Section 86 (1) of the Gujarat Co-operative 
Societies Act, 1961, directed that an in- 
quiry be instituted into the working, con- 
stitution and finan | affairs of Charotar 


oars before us and 
Shri Harivadan M. Parikh, District Regis- 
trar, Co-operative Societies (Rural) 
Ahmedabad be appointed as the Inquiry. 
Officer for the purpose of holding the in- 
quiry. The petitioner being aggrieved by 
the order instituting the inquiry, pre- 
ferred a Revision Application to the 
Registrar, Co-operative Societies, Gujarat 
State, who is respondent No. 3 before us, 
under Section 155 of the Act. This Revi- 
sion Application was rejected by the 
Joint Registrar, Administration and Abp- 
peals, Co-operative Societies and the rea- 
sons which weighed with the Joint Regis- 
trar in rejecting the revision application 
were as follows :— 


“With reference fo your application 
dated 6-10-1969 bearing on the above sub- 
u/s. 86 does not affect as 
such the rights of any party. Inquiry 
under Section 86 is only a fact finding 
process and hence there cannot be any 
appeal or revision against such an order. 
Under the circumstances, your revision 
application is filed in this office.” 


This order made by the Joint Registrar is 
challenged in petition. The petitioner 
also challenges the original order of the 
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‘admission before us on 3rd 


District Registrar insti 


ground relating to the constitu- 
Haga aridity of Section 86. 
2. When the petition came up for 
December 
oe we directed issue of notice to the 
ents as we felt prima facie that 
Section 155 was wide enough to nia = 
Revision Application against an 
made under Section 86 (1) and the Sola 
Registrar was in error in rejecting tne 
Revision Application as not maintainable 
and an ia e A may, maS be. 
given to the Join rectify 
the said error. patie sead tee by 
the Registrar at the hearing of the notice 
was that no revision application was 
maintainable ` against an order made 
under Section $ 86 (D. We, therefore 
issued a limited rule directed against res- 
pondent No. 3 to show cause why the 
order rejecting the revision application 
should not iss quashed and set aside. We 
postponed the consideration of the ques- 
tion as to whether a rule as to the other 
reliefs should be issued or not since it 
was apparent that if the order rejecting 
the revision application was bad, the 
Registrar would have to hear the revi- 
sion application and in that event we may 
not, in the exercise of our discretion, 
Interfere at this stage with the original 
order made under Section 86 (1). That is 
how the petition is before us to-day only 
for hearing of the rule as to the validity 
of the order rejecting the revision appli- 
cation. 
3. The sbort question which gea 
for consideration on these facts is whe- 
ther a revision application lies under Sec- 


Section 86 sub-section (1). 
which confers the revisional power Is in 
the following terms :— 


"155. The State Government and 
the Registrar may call for and examine 
the record of any inquiry or the proceed- 
ings of any other matter of any officer sub- 
ordinate to them, except those referred 
to in sub-sec.. (9) of Section 150 for the 
purpose of satisfying themselves as to 
the legality or propriety of any decision 
or order and as to the regularity 
of the proceedings of such officer. If in 
any case, it appears to the State Govern- 
ment, or the Registrar, that any decision 
or order or proceedings so called for 
should be modified, annulled or reversed, 
the State Government or ee Registrar, 
ag the case may be, may after giving per- 
sons affected thereby an opportunity of 
being heard pass such order thereon as 
it or he may deem just.” 

Section is couched in very wide 
language and it empowers the State Gov- 
ernment and the to call for and 
examine not only the aioe of any in- 
quiry but also “the proceedings of any 
other matter” of any officer subordinate 
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to them for the purpose of satisfying 
themselves as to the legality or propriety 
of any decision or order passed and as to 
the ty of the proceedings of such 
Officer. The words “the proceedings of 
any other matter” are words of an 
width and amplitude and they take 
proceedings before any officer subordi. 
nate to the State Government or the 
ar. Now where an order under 
Section 86 sub-section (1) is made by the 
District Registrar on the basis of the 
material before Seg there is obviously a 
proceeding before him relating to the 
question whether an inquiry should be 
ordered or not and the Registrar can 
call for and examine the record 
of that proceeding for the purpose of 
satisfying himself as to the legality or 
ropriety of the order passed by the 
District Registrar in such proceeding. 
The same would be the case where the 
order under Section 86 sub-section (1): is 
made by the ar: in such a case the 
State Government would have the power 
to call for and examine the record of the 
proceeding before the Registrar and to 
satisfy itself as to the legality or pro- 
priety of the order made by the Registrar. 
It is no doubt true that power is con- 
ferred on the Registrar or the District 
Registrar under Section 86 sub-sec. (1), 
to make an order for inquiring suo motu; 
but it is apparent that he would act only 
on the basis of material which may be 
placed before him either by some person 
interested or an appropriate officer. Here 
in the present case the order“of the Dis- 
trict Registrar shows that he acted on 
the basis of an application dated 7th 
August 1969 made by Manubhai Magan- 
bhai Patel and Jairambhai Manibhai 
Patel. This application obviously initiat- 
ed a proceeding before the District Regis- 
trar and in this proceeding the District 
Registrar made an order directing an in- 
quiry. The order made by the District 
Registrar therefore, clearly fell within 
the plain language of Section 155 and 
was revisable by the Registrar since the 
ede Registrar was an officer subordi- 
na g 


4. Mr. Patel, learned Advocate 
appearing on behalf of the third respon- 
dent, however contended that the power 
of r ion under Section 155 was exer- 
elsable only where the order or decision 
sought to be revised affected some right 
or liability of the parties. Here in the 
present case, said Mr. Patel, the order 
passed by the District Registrar was 
merely an order directing a fact-finding 
inquiry and it did not affect any sub- 
stantive right or Usability of the peti- 
tioner. This contention was sought to be 
supported. by reference to a decision 
given by a Division Bench of this Court 
on 21st April 1965 in Special Civil Appln. 
No. 585 of 1961 (Guji). We do not think 
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this decision supports the contention 
urged on behalf of the third respondent. 
This case arose under the Bombay Co- 
operative Societles Act, 1925 and the 
question was whether an appeal lay 
under Section 64 ag an order passed 
3A the Deputy Registrar under Sec. 50-A 
referring a_case for inquiry to his 
nominee. We pointed out in that case 
that having regard to the context and tha 
juxtaposition in which the words “order 
or decision” occurred in Section 64, if 
was clear that an appeal under Sec. 64 
ay only against a decision or order which 


and since the order of the Deputy Regis- 
trar under Section 50-A referring a case 
for inquiry to his nominee was merely a 
processual order, not affecting any right 
or liability of parties, it was not appeal- 
able under Section 64. This decision can 
have no application in construing the 
Scope and ambit of Section 155 of the 
Gujarat Co-operative Societies Act, 1961. 
Neither the context nor the juxtaposition 
of the words “order or decision” on which 
we relied in construing Section 64 exists 
in Section 155. Here the words used are 
of the widest character and they take in 
all proceedings in which an order may 
be made by a subordinate officer. It is 
a power of a residuary nature empower- 
ing the State Government and the Regis- 
trar to revise decisions or orders which 
are not otherwise appealable to the Co- 
operative Tribunal under Section 150 and 

is a necessary power for it is em- 
inently desirable that against orders or 
decisions which may be passed by the 
subordinate officers in respect of various 
matters which are entrusted to them 
under the Act, there must be a revising 
authority which can rectify errors arising 
from bona fide mistake, incompetence, 
inefficiency or even fraud or corruption 
or else the object of entrustment of such 
functions might be frustrated. We are, 
therefore, not at all satisfied that in order 
to attract the revisional jurisdiction under 
Section 155, the decision or order sought 
to be revised must be a decision or order 
affecting any right or liability of the 
parties. But even if this requirement 
were insisted upon, we think it is satisfied 
in the present case. An order directing 
an inquiry is a serious matter for a Co- 
operative Society. As pointed out by 
the Supreme Court in Rohtas Industries 
. ©. D. Agarwal, AIR 1969 SC 707, 
while dealing with the power of tha 
Central Government to order an inquiry 
under Section 235 of the Companies Act, 


ae 

f is true that the investigation 
gee rot 237 (b) is of a fact are 
nature. The report submitted by 
Inspector does not bind anybody. The 
Government is not required to act on the 
basis of that report, the company has to 
be called upon to have its say in the 
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matter but yet the risk—it may be a 
grave one—is that the appointment of an 
r is likely to receive much press 


publicity as a result of- which the reputa- ` 


tion and prospects of the company may 
be adversely affected.” 
order directing an inquiry under Sec- 
86 sub-section (1) may, therefore, 
involve serious consequences to the Co- 
operative Society and it is not possible to 
y that such an order does not affect 
rights or liabilities of the Co-operative 
Socie 





was vested in him by 
therefore, issue a writ of certiorari quash- 
ing and setting aside the order dated 15th 
October 1969 passed by the Joint Regis- 
trar, Administration and Appeals, reject- 
ing the revision application of the peti- 
tioner and direct him to entertain the 


Section 155. We 


revision application under Section 155 
and to decide it after complying with 
. the principles of natural justice. In this 
view of the matter it is not necessary for 
us to issue a rule as regards the other 


reliefs claimed in the petition in regard_ 


to the order of the District Registrar 
under Section 86 sub-section (1). The 
third respondent will pay the costs of 
the petition to the petitioners. 

Petition allowed. 
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P. N. BHAGWATI, C. J. AND 

N. K. VAKIL, J. 

Musamiyan Imam MHaidarbux Razvi 
and others, Petitioners v. The State of 
Gujarat and others, Respondents. 

Special Civil Applns. Nos. 180, 181 
and 635 of 1965 and 845 of 1969, D/- 24- 
11-1969. 

(A) Land Acquisition Act (1894), Sec- 
tions 3(f), 4 and 6 — “Public purpose” 
— General interest of community and 
not the interest of few individuals is the 


Acquisition of land for E TN 
of houses for members of a particular 
- Co-operative Housing Society cannot be 


said to be an acquisition for public pur- 


pose. Basic concept underlying the ex- 

ression “public purpose” is general 

terest of community. The test is whe- 
ther the purpose is primarily and predo- 
minantly for general interest of the com- 
munity or it is mainly or primarily to 
serve the interests of a few individuals. 
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State (Bhagwati C. J} A.LE 


AIR 1952 SC 252 & AIR 1914 PC 20 & 
AIR 1966 SC 1788 & AIR 1955 SC 41 
Relied on. (Paras 8, 9) 


(B) Land Acquisition Act (1894), Sec- 
tion 6 — Jurisdiction of Court — Declara- 

tion can be challenged on ground that it 
was in colourable exercise of power of 
the State Government — Court can en- 
quire into question of public purpose. 
AIR 1963 SC 151, Relied on. (Para 3) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 1788 (V 53) = 
1966-3 SCR 885, Arnold Rodricks 
v. State of Maharashtra . 9 
(1965) AIR 1965 SC 1096 (V 52) = 
1965-1 SCR 636, Jeejeebhoy v. - 
Asst. Collector, Thana i 3 
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BHAGWATI C. J.: These petitions 

raise an interesting question whether ac- 
quisition of land for construction -of 
houses for members of a Co-operative 
Housing Society can be said to be an 
acquisition for a public purpose. The 
facts giving rise to these petitions follow 
a common pattern and it would, there- 
fore, be sufficient if we set out the facts 
of only one petition, namely, Special 
Civil Application No. 180 of 1965. The 
petitioner in this petition is the owner 
of a piece of land situate in Ahmedabad. 
There is a Society called Patel Baug. Co-~ 
operative Housing Society Limited, (here- 
inafter referred to as the Society) regis- 
tered under the Bombay Co-operative 
Societies Act, 1925. It is a Co-operative 
Housing Society formed with the object 
of enabling its members to construct 
houses. The petitioner’s land being well 
situate, the Society moved the State Gov- 
ernment to acquire the petitioner’s land 
for construction of houses by its members 
and the State Government accordingly 
issued a notification dated 13th April 
1961 under Section 4 stating that the peti- 
fioner’s land was likely to be needed for 
a public purpose, namely, “for construc- 
tion of houses for members of Shri Patel 
Baug Co-operative Housing Society Ltd. 
Ahmedabad”. Within thirty days of the 
issue of this notification, the petitioner 
filed his objections against the proposed 
acquisition of his land and the Collector, 
after holding an inquiry, made his report 
to the State Government under Sec. 5-A, 


1971 


sub-section (2). The State Government, 

considering the report, issued a 
notification dated 27th August 1964 under 
-Section 6 declaring that the petitioner's 


land was needed to be acquired at the | 


public expense for the purpose specified 
in column 4 of the Schedule, namely, “for 
a housing scheme undertaken by Shri 
Patel Baug Co-operative Housing Society 

. Ahmedabad, with the sanction of 
the Government”. These words were 
obviously taken from the extended defini- 
tion of “public purpose” introduced in 
Section 3 (f) by the Land Acquisition 
(Bombay Amendment) Act, 1948. Though 
this statement of the public purpose in 
Section 6 notification was worded slightly 
differently from that contained in Sec. 4 
notification, the case of the respondents 
was that there was no difference in sub- 
stance, as the housing scheme referred to 
in Section 6 notification was a housing 
scheme for the members of the Society 
and not for the public. The petitioner 
thereupon filed Special Civil Application 
No. 180. of 1965 challenging the validity 
of the acquisition sought to be made by 
the State Government. Similar petitions 
were also filed by other petitioners chal- 
lenging the validity of the acquisitions 
sought to be made for other Co-operative 
Societies, namely, Malaya Co-operative 
Housing Society Limited in Special Civil 
Application No. 181 of 1965, Sanyoian Co- 
operative Housing Society Limited in 
Special Civil Application No. 635 of 1965 
and Anupam Co-operative Housing Socie- 

ty Limited in Special Civil Application 
No. 845 of 1965. 

2 Though several grounds were 
taken in the petitions for challenging the 
validity of the acquisitions, only one was 
pressed at the fime of arguments and 
that was that there was colourable exer- 
cise of power on the part of the State 
Government in issuing the impugned Sec- 
tion 6 notifications since the purpose for 
which the acquisition was made in each 
case, namely, construction of houses. for 
members of the Society was ex facie a 
private purpose and what the State Gov- 
ernment was Satisfied about was, there- 
fore, not a public purpose but a private 
purpose and the declaration contained in 
the impugned Section 6 notifications was 
colourable as ‘being outside the scope of 
the power conferred on the State Govern- 
ment under the Act. This ground was 
resisted by the respondents and a two- 
fold answer was sought to be. given - to 
it. One was that the declaration in the 
impugned Section 6 notifications that the 
purpose for which the acquisition was 
made was a public purpose was conclu- 
sive and it was not open to the petitioners 
to assert or establish to the contrary and 
the other was that, in any event, in the 
context of the facts set out in the am- 
davit-in-reply, the purpose of construc- 
tion of houses for members of a Co-onera- 
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tive Society was a public purpose and the 
acquisition in each case was; therefore, 
supported by a public purpose. These 
rival contentions we shall . now proceed 
to consider. 


3. It is well settled law that once 
a declaration is made under Section 6, 
sub-section (1), it is conclusive not only 
in regard to the question of need but also 
in regard to the question whether the 
purpose for which the land is needed is 
a public purpose. As pointed out by the 
Supreme Court in Somavanti v. State of 
Punjab, AIR 1963 SC 151: 


“It is the existence of the need for 
a public purpose which gives jurisdiction 
to the Government to make a declaration 
under Section 6 (1) and makes it the sole 
judge whether there is in fact a need 
and whether the purpose for which there 
is that need is a public purpose. The 
provisions of sub-section (3) preclude a 
Court from ascertaining whether either 
of these ingredients of the declaration 
If the purpose for which the land is being 
acquired by the State is within the legis- 
lative. competence of the State, the 
declaration of the Government is conclu- 
sive and it is not open to the petitioner 
to contend that the purpose is nota 
public purpose. But this proposition is 
subject to one exception and that excep- 
tion is, to quote again from the decision 
of the Supreme Court in Somavanti’s 
case, AIR 1963 SC 151 (supra):— 


een If there is a colourable exercise 
of power the declaration will be open to 
cern at the instance of the aggrieved 
The power committed to- the Guv- 
ee by the Act is a limited power in 
the sense that it can be exercised omy 
where there is a public purpose, leaving 
aside for a moment the purpose of a com- 
pany. If it appears that what the Gov-- 
ernment is satisfied about is not a public 
purpose but a private purpose or no pur- 
pose at all the action of the Govt. would 
be colourable as not being relatable io 
the power conferred upon it by the 
Act and its declaration will be a nullity.” 
If the purpose for which the acquisition 
is made is clearly and manifestly a pri- 
vate purpose the inference would be 
irresistible that in making the declaration 
the State Government has failed to apply 
its mind or misapprehended the true 
meaning and import of what is a pubhe 
purpose or taken into account extraneous 
or irrelevant considerations for otherwise 
it could never have stated that the land 
is needed for a public purpose. The action 
of the Government in such a case would 
be colourable as not being relatable to 
the power-conferred upon it under the 
Act and the acquisition would be bad. 
It is, therefore, clearly permissible to the 
petitioners- notwithstanding the declara- 
tion to show, if they can. that the pur- 
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p of construction of houses for mem- 
s of a Co-operative Society is not a 
public purpose but a private purpose. As 
a matter of fact, this inquiry is permis- 
sible also for another reason. The words 
in which the public purpose is expressed 
in the impugned Sec. 6 notifications are 
borrowed verbatim from the extended 
definition of “public purpose” introduced 
by the Land Acquisition (Bombay Amend- 
ment) Act, 1948, and the argument of the 
petitioners, therefore, was that it was by 
reason of this extended definition that the 
purpose for which acquisition was made 
was a public purpose. But this extended 
definition was ab initio void as the entire 
Land Acquisition (Bombay Amendment) 
Act, 1948, was declared ultra vires by the 
Supreme Court in Jeejeebhoy v. Assistant 
Collector, Thana, AIR 1965 SC 1096 and 
the satisfaction of the State Government 
was, therefore, vitiated and ae Po 
afford ay foundation for issuing the im- 
pugned Section 6 notifications. This aria 
ment was combated on behalf of the res- 
pondents and it was urged that the satis- 
faction of the State Government was not 
based on the extended definition of “pub- 
He purpose” but the State Government 
was satisfied aliunde and, therefore, even 
if the extended definition was void, it 
did not affect the validity of the acquisi- 
tion. Now it is evident that if the pur- 
poaa of construction of houses for mem- 

ts of a Co-operative Society is mani- 
festly not a public purpose it would con- 
siderably fortify the inference that the 
State ent must have relied on 
the extended definition of “public pur- 
pose” a the purpose of 
opinion that this purpose is a public pur- 
pose and that would greatly support the 
argument of the petitioners. It is, there- 
fore, necessary for this reason also to 
inquire whether the purpose of construc- 
-:tlon of houses for members of a Co-opera- 
tive Society can be said to be a public 
purpose. 

4. That raises the question: wan 

is a public purpose? The 
“public purpose,” as pointed out by 
Mahajan J„ in State of Bihar v. Sir 
Kameshwar Singh, AIR 1952 SC 252 at 
p. 311 “is not capable of precise definition 
and has not a rigid meaning. It can only 
be defined by a process of judicial inclu- 
Sion and exclusion.” However a broad 
test has been formulated by judicial deci- 
Sions and it is that— 


“whatever furthers the S inter- 
est k the community as opposed to the 
interest of the individual must 

S Ee as a public purpose.” 
This test is by its very nature elastic and 
it is as well that it should be so. So 
diverse and varid can be the activities. 
engagements and operations which may 
redound to the general benefit of the 
public and in which the general interest 
of the public can be said to be really 
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involved that it is impossible to expect a 
definition exclusive or inclusive which 
will aptly T every particular objec- 
tive within the matrix of public purpose 
and yet not fail in some circumstances. 
But the basic concept underlying the ex- 
pression “public purpose” is general 
interest of the community. 
feld of economic activity indivi- 
dual interest in its ultimate conse- 
quence is necessarily related to the 
general interest of the community. ' Any 
economic activity which primarily serves 
individual interest would also ordinarily 
in its operation and effect tend to benefit 
the community. Take for example an 
individual who deals in textile goods pu 
profit. His activity though carried 
elie and exclusively for his Se 
enefit must inevitably result in benefit 


not make the activity a public purpose. 
There must be something more—some 
characteristic which es a public 
Purpose from a private purpose. The pur- 
pose to be a public purpose must be one 
which is primarily or predominantly for 
the general benefit of the community. 
It is not enough that it benefits the com- 
munity incidentally for, as stated above, 
every economic activity is bound to have 
that effect. It must be mainly and 
primarily designed to serve public inter- 
est and though in its implementation it 
may incidentally benefit particular in- 
dividuals, such incidental benefit to pri- 
vate individuals would not convert it into 
pee purpose. The test which has, 

erefore, to be applied is whether the 
purpose is one which is primarily and 
predominantly one for T general inter- 
est of the community or it is mainly or 
Pa to serve the interest of a few 

dividuals. Is the emphasis on the gene- 
ral benefit of the community or is it on 
the benefit of some specified individuals? 
If it is the former, it would be a public 
purpose but not so, if it is the latter. 
That is the only way in which a line can 
be drawn to distinguish a public purpose 
from a private purpose. The difference 
between the two can become recognizable 
and m interpreta- 
tion is accepted. And this interpretation 
is clearly borne out by the classic state- 
ment of “public purpose” given by 
Batchelor J.. and approved by the Privy 
Council in Hamabai Framiee Petit v. 
Secy. of State for India, 42 Ind App 44 = 
that 1914 PC 20), where it was said 


Tt may be noticed that the oe 


dentally concerned.” E 

5. To apply this test, let us see 
what is the purpose for which acquisition 
ig made in the present cases. The pur- 
pose appearing on the face of the impugn- 
ed Section 6 notifications is construction 
of houses for members of a Co-operative 
Society. Prima facie this is a purpose 
for the benefit of a few private indivi- 
_ duals who constitute members of the 
Society and, therefore, on an application 
of the above test, it would appear that 
it is a private purpose and not a public 
purpose. But the respondents ‘attempted 


acquisition was sought to be made was a 
public purpose. - The respondents relied 

bce set out in paragraph 15 of the 
affidavit-in-reply filed by T. B. Desai, 
Under-Secretary to Government of Guia- 
rat, Revenue Department, in Special Civil 
Application No. 180 of 1965—-which was 
also by common consent treated as an 
affidavit-in-reply in Special Civil Appli- 
cation No. 845 of 1969, namely :-— 

“J submit that the public purpose 
varies with the times, prevailing condi- 
tions of localities, and in some towns 
like Ahmedabad, the conditions are such 
that it is imperative that the State should 
do all it can do to increase the availability 
of residential sites. Though such residen- 
tial sites will be ultimately allotted to 
certain members of the public and they 
would get individual benefit even then it 
is in the interest of the general commu- 
nity that those members of the public 
should be able to have sites to put up 
residential houses. The main idea in 
issuing the impugned notification is not 
to think of the private comforts or advan- 
tage of the members of the Society but 
the general public good. I submit that 
the welfare of a large number of persons 
living in Ahmedabad is a matter of pub- 
lic concern and the notification serves to 
enhance the welfare of this section of the 
community and therefore the acquisition 
of land in question is per se a public pur- 
DOSC+ ees sscee I say that in the present case, 
when there is acute shortage of residen- 
tial accommodation, the Government is 
solving such problems by various methods 
for example through the Housing Board, 
the Co-operative Societies, ete. I submit 
that there is nothing if the public are 
provided the facilities of housing accom- 
modation through the machinery of the 
Co-operative Housing Societies. I say 
that as a result of b tion of the 
former State of Bombay into two States 
viz., the State of Mahar 
State of Gujarat, the demand for resi- 
dential accommodation in the City of 
Ahmedabad has tremendously increased. 
I say that it was because of the establish- 
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ment of Secretariat, various other Gov- 
ernment offices and an influx of Govern- 
ment servants and varlous business people 


. and business institutions in the City of 


Ahmedabad, as also establishment of 
various industries in and around the City 
that there is considerable increase in the 
population of the City of Ahmedabad. All 
such. factors have created acute housing 
shortage. I say that in addition to the 
above, various officers of the Cen 
Government have also been located in the 
inter’ alia 
with a view to solving the acute housing 
shortage, the te Government has 
devised various schemes of increasing the 
residential accommodation. Some of such 
schemes are administered through the ` 
Gujarat Housing Board, some by 
Government itself, some by the Ahmeda- 
bad Municipal Corporation, for its staff. 
ermore, the State Government has 
also devised subsidised housing schemes 


- for residential purposes of similar other 


workers. As a part of the general scheme 
for easing the acute shortage of residen- 
tial accommodation in the City of 
Ahmedabad, the State Government is also 
encouraging the formation of Co-opera- 
tive Housing Societies and assisting such 
Co-operative Housing Societies in various 
ways through financing agencies Ike 
Gujarat Co-operative Housing Finance 
Society Ltd., Central Co-operative Banks 
etc. If necessary I crave leave to produce 
the various reports published by the then 
Bombay Co-operative Housing Finance 
Society Limited, till the year 1960 and of 
Gujarat Co-operative Housing Finance 
Society Limited on and from the year 
1960 upto date showing the various 
es of applications and the amounts 

of loans sanctioned for the establishment 
of the Co-operative Housing Societies 
etc. I say that such amounts of loan run 
to several crores of rupees. I say that 
the aforesaid Society is also to get the 
loan of 60% of the cost including cost of 
land from the said Institution. 'Thus in 
effect 60% subsidy in shape of long term 
loan is made available to the said Socie- 
TY aseeel further submit that the acquisi- 
tion of land for enabling groups in the 
community to build houses for them- 
selves as a part of the general scheme to 
relieve the acute shortage of residential 
houses, is a public purpose per se. I say 
that formation of the Co-operative 
Housing Societies would enable thelr 
members to avail themselves of various 
facilities and financial assistance on easy 
terms and such facilities and finances 
would not otherwise be available to them 
as individuals......I submit that construc- 
tion of more houses through the Co- 
operative Housing Societies as a part of 
the general scheme to ease the acute 
shortage of residential accommodation in 
Ahmedabad is therefore a public purpose. 
I further submit that although the direct 
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and immediate beneficiaries under the 
aforesaid scheme may be the individual 
members of such. various Co-operative 
Housing Societies, the construction of 
houses by various Co-operative Housing 
Societies eases the general acute shortage 
of residential accommodation in the City 
of Ahmedabad to a considerable extent 
and is therefore a public purpose.” 

and urged that in the context of these 
facts the purpose of construction af 
houses for members of a Co-operative 
Society De held to be a public pur- 
pose. Mr. B. Vakil, learned Advocate 
appearing = behalf of the petitioners in 


the first two petitions objected against ` 


this line of approach. He contended that 
it was not open to the respondents to 
show that there was a general scheme for 
easing acute shortage of housing accom- 
modation in the City of Ahmedabad and 
that the acquisition was made as a part 
of such scheme for carrying out this pur- 
pose which was a public purpose. He 
urged that the purpose for which the 
acquisition was made’ was required to be 
stated in Section 6 notification and, there- 
fore, it was only with reference to that 
purpose that the inquiry was to be made, 
namely, whether it was a public purpose 
or a private purpose. Now we agree with 
Mr. S. B. Vakil that the only question 
before the Court is whether the purpose 
stated in the impugned Section 6 notifica- 
tions, namely, construction of houses for 
members of a Co-operative Housing 
Society, is a public purpose. - w in order 
to determine the nature and character 
of that purpose, it. ig necessary to look 
into the surrounding circumstances. Whe- 
ther a particular purpose is a public pur- 
pose or a private purpose cannot be decid- 
ed in the abstract. What may be regard- 
ed as a private purpose in a parti 

set of circumstances may well acquire the 
character of a public purpose in the con- 
text of a different set of facts. It is, 


therefore, always open to the State Gov-. 


ernment to place before the Court facts 
which would show that the particular 


really and truly a public purpose. 
sequently, we must approach considera- 
tion of this question in the light i the 
facts placed before us on behalf of the 
respondents. 


- 6. It is apparent on an analysis of 
the facts set out in paragraph 15 of the 
affidavit-in-reply which we. have quoted 
above, that there was acute shortage of 
housing accommodation in the City of 
Ahmedabad and as a part of the scheme 
for relieving this shortage, the State Gov- 
ernment inter alia decided to encourage 
the formation of Co-operative Housing 
Societies and to assist them in construct- 
ing houses for their members by financing 
them through agencies like Gujarat Co- 
operative Housing Finance Society Limit- 
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ed and other Co-operative Banks. The 
question is whether acquisition of land 
for construction of houses for members 
of a Co-operative Society “as a part of 
the general scheme to relieve the acute 
shortage of residential houses” could be 
said to be an acquisition for a public 
purpose. Now it is difficult to see how 
even in the context of acute shortage of 
housing accommodation construction of 
houses for a few specified individuals 
who are not homeless but who have no 
houses of their cwn would directly in- 
volve the general benefit of the com- 
munity. How would any public advan- 
tage accrue by providing these specified 
individuals with land for construction of 
houses? If it could be said that public 
benefit. does accrue in such a case, it 
would equally have to be held that even 
if the State Government acquires land 
for one private individual who is stay- 
ing in rented house and who has no 
house of his own, it would be a public 
purpose. But this conclusion is patently 
and manifestly absurd. If land cannot be 


acquired for one private individual for con- 


struction of house by him, equally it can- 
not be acquired for a few specified in- 
dividuals for construction of their houses. 
The mere fact that a few private indivi- 
duals have gathered together to form a 
Co-operative Society would not affect the 
nature of the purpose. It would not in- 
vest what is otherwise a private purpose 
with the character of a public purpose. 
A Co-operative Society merely constitu- 
tes the mechanics for carrying out the 
purpose of construction of houses for the 
members. It is a matter of their inter- 
nal organization which has no bearing on 
the nature of the purpose. It may be 
that from a social or economic point of 
view, it would be a highly desirable form 
of association between individuals for 
carrying out any object, as it is based on 
principles of co-operation and eliminates 
exploitation of many by a few. But 
that circumstance is irrelevant to the 
question whether its purpose is a public 
purpose. Take by way of illustration a 
case where there is a Co-operative Society 
which is trading in goods for profit. 
Can an acquisition for construction of a 
gfodown for such a Co-operative Society 
be regarded as an acquisition for a pub- 
lic purpose? Let us take a case ofa 
Limited Liability Company which wants 
to construct houses for its share-holders. 


Obviously, and indeed this was not 
disputed, that this purpose would not be 


a public purpose. But then does it be- 
come a public purpose if, instead of a 
Company, it is a Co-operative Society 
which wants to construct houses for its 
members? We should not allow our 
minds to be distracted from the real 
issue by protestations and declarations 
in regard to the highly commendable 
ideal of co-operation, for catchwords and 
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high sounding phrases have always a 


subtle and insidious appeal and they 
often tend to confuse the real issues. 


T. It is no doubt true that the 
State Government as a matter of policy 
has decided to encourage formation of 
Co-operative Societies in its efforts to 
solve the acute shortage of housing acco- 
mmodation in the City of Ahmedabad 
and with that end in view the State 
Government is sar financial assis- 
tance available to Co-operative Socie- 
ties for construction of houses for their 
members but that does nòt make the 
acquisition for construction of houses for 
members of a particular Co-operative 
Society an acquisition for a public pur- 
pose. There is no scheme of acquisition 
of land for Co-operative Societies pur- 
suant to which or in implementation of 
which a particular acquisition is made by 
the State Government. Every  acquisi- 
tion is an ad hoc acquisition on its own 
merits. When the State Government 
makes acquisition for a particular Co- 
operative Society, it has in mind only the 
need of the members of that Society. 
The accent is on the need of the members 
of that particular Society and not on the 
general interest of the community. A 
brooding omnipresence of public welfare 
cannot convert an isolated act of acquisi- 
tion into one for a public purpose. The 
position would have been different if 
there were a scheme of acquisition of 
land for Co-operative Societies. The 
scheme would have provided that as a 
matter of policy the State would acquire 
lands for Co-operative Societies of a par- 
ticular class. The benefit of such a 
scheme would have been open to all and 
if any particular Society fell within the 
specified category, it would be able to 
have land acquired for construction of 
houses for its members but in such a case 
it would come in incidentally in imple- 
mentation of the scheme which is for a 
publie purpose. The acquisition for such 
a Co-operative Society would be really 
an acquisition in implementation of the 
public purpose. When such an acquisi- 
tion is made, the accent would be on the 
Sasa interest of the community sought 

to be served by the scheme and not on 
the benefit to the members of a particular 
Co-operative Society. The question is 


really one of emphasis and it is this em- 


ieee which constitutes the dividing line 
etween a public purpose and a private 
purpose. The dividing line is thin but 
it exists and is vital and any obliteration 
of it in a welfare State like ours would 
enable the State to expropriate land for 
a private purpose in the garb of a public 
purpose, for every action of the State 
would in the ultimate analysis be motivat- 
ed by a public purpose. Moreover, it 
may alo. be noticed that if there "no 
scheme of acquisition of land for Co- 
operative Societies but acquisitions are 
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permitted to be made on an ad hoc basis 
merely. on the ground that if formation 
of Co-operative Societies is encouraged 
and they construct houses for their mem- 
bers, acute shortage of housing accom- 
modation would be relieved, that would 
introduce a large element of arbitrariness. 
The State Government may acquire land 
for one Co-operative Society and not for 
another. There will be no common 
standard or yardstick to govern the ac- 
quisition in case of Co-operative Societies 
which would necessarily be there if there 
is a Scheme for acquisition. We must of 

course concede that this is not a con- 
sideration which is directly germane to 
the question before us but it does em- 
phasize that in one case where there is a 
scheme for acquisition of land for Co- 
operative Societies, there is accent on the 
general interest of the community and 
the particular Co-operative Society comes 
in only incidentally while in the other 
case where acquisitions for Co-operative 
Societies are made on an ad hoc basis, 
there is accent on the particular Co- 
operative Society and the general in- 
terest of the community comes in only in- 
cidentally. 

8. We may take two or three 
illustrations to bring out clearly and for- 
cibly the point we are making. These 
examples would show that absurd con- 
sequences would arise if the contention 
urged on behalf of the respondents were 
accepted. Suppose the Government with 
a view to relieving acute housing short- 
age, decides to encourage construction of 
houses by individuals and for that pur- 
pose persuades the Life Insurance Cor- 
poration to give loans to individuals for 
construction of houses. We are told that, 
in fact, as a matter of policy of Govern- 
ment, loans are granted by Life Insurance 
Corporation to policy-holders for con- 
struction of houses. Can it be said in 
such a case that an acquisition of land by 


-Government for construction of house by 


an individual who has been given a loan 
by the Life Insurance Corporation is an 


‘acquisition for a public purpose? A forti- 


ori an acquisition of land for construction | 
of houses for members of a particular Co-' 
operative Society cannot be said to be an 
acquisition for a public purpose, eae 
because the Government, as a matter of 
policy, is encouraging the formation of 
Co-operative Societies and providing them 
financial assistance with a view to reliev- 
ing acute housing shortage. 


9. Take another case where the 
Government is anxious to promote indus- 
trial development in the State and with 
a view to attracting industrialists to put 
up industries in the State, it arranges for 
financial assistance and other facilities 
being given to them either by itself or by 
statutory Corporations controlled by it 
such as the Gujarat State Financial Cor- 


ra or’ the Gujarat Industrial 
Deh. Corporation and the like. If 
in this situation the Government acquires 
land for a particular industrialist with a 
view to enabling him to put up an indus- 
try which does not of itself resound to 
the general benefit of the community, 
can it be said that the acquisition is for 
a public purpose merely because the 


is obviously ‘No’. The acquisition for a 
particular industrialist would clearly be 
an acquisition for a‘ private purpose un- 
less of course, as pointed out, the industry 
itself is of such a nature that it serves 
public 
Sarabhai Chemical’s case 
Motilal Patel v. State, (1961) 2 Gul 
1 = (ATR 1961 Gui 93). But if on the 
other hand acquisition of land is made 
for development of- an industrial site or 
estate and thereafter plots of land are 
given to industrialists for the purpose of 
putting up industries, it would clearly be 
an acquisition for a public purpose. Vide 


the benefit in implementation of the 
scheme which is for public benefit. He is 
not the person primarily intended to be 
benefited. He comes in only incidentally 
because he is the person who qualifies for 
etting the benefit. So also if there is a 
scheme for acquisition of land for Co- 
operative Societies and In implementation 
of the scheme, acquisition is made for a 
particular Co-operative Society, the ac- 
quisition would be for the public pur- 
pose intended to be served by the Scheme 
and the particular Co-operative Society 
would come in only incidentally asa 
part of the implementation of the scheme. 
But where the acquisition for a particular 
Co-operative Society is not made as $ 
part of the Scheme for acquisition of lan 
for Co-operative Societies but on an ad 
hoc basis on its own merits, it cannot be 
said to be an acquisition for a public 
purpose, merely because it is the policy 
or scheme of the Government with a 
view to relieving acute shortage of 
housing accommodation: to encourage 


formation of Co-operative Societies and to_ 


provide financial assistance to them. 

10. Before we part with this point 
we must refer to a decision of the 
Supreme Court in State of Bombay v. 
Bhanji Munii, AIR. 1955 SC 41. The ques- 
tion raised in this case was whether an 
order of requisition made by the State 
Government was for a public purpose. 
The purpose for which the premises were 
requisitioned was not set out in the im- 
pugned order of requisition. But a detail- 
ed affidavit was made by the Government 
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showing the purpose of requisition and 
the con between the parties 
centred round the question whether it 
was a public purpose. The requisition 
was made pursuant to a scheme or policy 
of the Government to requisition pre. 
mises for homeless persons and to allot 
them to those homeless persons whoa 
brought the vacancies to the notice of the 
Government. When any particular pre- 
mises were requisitioned and allotted to 

a particular informant, it was done in. 
Rese ee of a scheme or policy 
which was intended to serve the general 
welfare of the community and the parti- 
cular informant was the recipient of the 
benefit only incidentally.as he fell within 
the category of homeless persons. The 
purpose of requisition was, therefore, nof- 
the purpose of an individual. It was a 
public purpose where the individual came 
in only incidentally in implementation of 
that purpose. j decision of the 
Supreme Court clearly supports the view 
we are taking as regards the correct ap- 
proach to be adopted in determining 
whether a particular purpose is a public 
purpose or not. 


11. We are, therefore, of the view 
that the purpose of construction of houses 
for members of a Co-operative Society is 
not per se a public purpose. 
there may circumstances in ° which 
even such a purpose may be a public 
purpose, as for example, when the Co- 
operative Society is formed of persons 
belonging to Scheduled Caste or Back- 
ward Class whose welfare in the context 
of the prevailing socio-economic condi- 
tions is a matter cf serious concern ` to 
the entire community. But we are nof 
concerned here with any such case. It 
must, therefore, be held that the purpose 
for which the acquisition was made in 
each of these cases was clearly and mani- 
festly not a public purpose and the acqui- 
sition must be struck down as being out- 
side the scope of the power conferred on 
the State Government under the Act. 


12. We, therefore, allow the peti- — 
tions and make the Rule issued in each 
petition absolute by issuing a writ of 
mandamus quashing and setting aside 
the notification under Section 6 impugn- 
ed in each petition. The respondents will 
pay the costs of the petitioner in each 
petition. 
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J. M. SHETE, J. 
M/s. Chhaganlal Pratapchand, Appli- 
cant v. State of Gujarat and others. 
Opponents. 


Civil Revyn. Appln. No. 726 of 1967, 
D/- 24-12-1989, against Order of V. R. 
Shah J. City Civil 2nd Court, Ahmeda- 
bad, D/- 9-12-1966. 


Court-fees and Suits Valuations — 
Bombay Court-fees Act (36 of 1959), S. 43 
( 3] — Notification No. CCC. 1061/7005-(1) 
D/- 4-11-61, Item 3 — al for want 
of prosecution” -= Grant of permission to 
withdraw from suit with liberty to bring 
fresh suit on same cause of action — 
Withdrawal is not dismissal for want of 
prosecution — Application for refund of 
court-fee not maintainable. 


An application by the plaintiff under 
Item 3 of Notification No. CCC 1061/7005- 
(1) D/- 4-11-1961 issued under Section 43 
(2) of Bombay Court-fees Act, 1959, for 
refund of court-fees after permission 
being granted by Court to withdraw from 
the suit with liberty to bring fresh suit 
on the same cause of action is not main- 
tainable as it cannot be said that the suit 
is got dismissed by the plaintiff for want 
of prosecution within meaning of Item 3 
of Notification. (Para 38) 


Such withdrawal from a suit could 
never be deemed to be a dismissal of the 
suit and could not be equated with the 
dismissal of the suit. The obvious reason 
is that the litigation does not end. The 
plaintiff withdraws from the suit as the 
suit is likely to fail on account of some 
formal defect or for such analogous 
grounds, with liberty to bring a fresh 
suit on the same cause of action. When 
such withdrawal is permitted, the effect 
is that in the eye of law there is no such 
suit filed. (Distinction between with- 
drawal of suit and withdrawal from suit 
pointed out.) (Paras 26, 27) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 111 (V 55) = 

ee 3 SCR 886, M/s. Hulas Rai 

. K. B. Bass and Co. 36 

(1965) ATR 1965 SC 1457 (V 52) = 
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(1960) AIR 1960 Mys L Ba 56), 
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(1957) ATR 1957 Cal 57 (V 44) = 
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bala v. Surabala Dassi 23 


(1941) AIR 1941 Bom 290 (V 28) = 
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(1941) ATR 1941 Rang 118 (V 28) = 
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Ma Lay 
(1934) AIR 1934 Mad 307 (V 21) = 
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v. Meyappa Chettiar 37 
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Mutappa Biradar v. Mallappa Ram- 
chandrappa Biradar 30 
(1925) ATR 1925 Cal 845 (V 12) = 
ILR 52 Cal 894, Becharam Chou- 
dhuri v. Purna Chandra Chatterii 
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5. K. Zaveri, for Applicant; G. N. 
ee Pri Pleader, for Opponent No. 1 
— Sta 


ORDER: This is a revision petition 
filed by the original plaintiffs under Sec- 
tion 115 of the Civil Procedure Code 
(which will be hereinafter referred to as 
the Code), against the order passed by 
learned Judge, City Civil Court, 2nd 
Court, Ahmedabad City, Mr. V. R. Shah 
(as he then was), below Ex. 16, dated 9th 
December, 1966, rejecting the application 
filed by the plaintiffs for refund of the 
court-fees paid by them in Summary 
Suit No. 645 of 1965, withdrawn by them 
with liberty to bring a fresh suit on the 
ae cause of action on 19th August, 


2. A short, but interesting ques- 
tion which is of general’ importance, 
arises in this revision petition. 

3. ‘An application for refund was 
made by the present plaintiffs in view of 
Notification No: CCC 1061/7005-(1) D, 
dated 4th Nov., 1961, issued by the Gov- 
ernment under S. 43 (2) of the Bombay 
Court-fees Act, 1959 (which will be herein- 
after referred to as the Act). The said 
notification provides for refund of court- 
fees paid on the plaint in certain circum- 
stances mentioned in the Schedule to the 
The Schedule mentions 
Six separate sets of circumstances under 
which the court-fees paid on the plaint 
can be refunded. In the instant case, the 
plaintiffs claim refund of court-fees on 
the basis of item No. 3 referred to, in the 
Schedule which reads: 

“Suit which is not dismissed by the 
plaintiff for want of prosecution before 
settlement of issues or recording of any 
evidence.” 

If that item is applicable fo the circum- 
stances of the present case, the plaintiffs 
would be undoubtedly entitled to refund 
of the court-fees to the extent of two- 
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thirds of the court-fee paid by them on 
the plaint- 


4. Item No. 4 reads: 

“Suit which is withdrawn uncondi- 

tionally by the plaintiff (before the 
settlement of issues or of any 
evidence) as settled out of court.” 
It is admitted on both sides before me as 
well as before the trial court that the 
present case does not fall within the cate- 
gory of the suit disposed of as referred 
to, in Item No. 4. 


5. The important question, there- 
fore, that arises for consideration is whe- 
ther it could be said that the suit which 
was permitted to be withdrawn by the 
court with liberty to bring a fresh suit 
on the same cause of action can be said 
to be a suit got’ dismissed. by the plaintiffs 
for want of prosecution. If answer is 
given to that question in the affirmative, 
the petitioners would be undoubiedly en- 
titled to refund of the two-third of the 
court-fees. Mr. S. K. Zaveri, learned 
Advocate appearing for the petitioner 
urged that the disposal of the suit in this 
- marmer would R to getting the 
suit dismissed by the plaintiffs for want 
of prosecution. Tt es urged by him that 
the scheme of the Code recognized only 
two modes of disposal of the suit (1) by 
decreelng the suit, and (2) by dismissal 
DË the suit. No third mode of disposal of 
‘the ‘suit was contemplated by the Code. In 
the instant case, the suit was not decided 
on merits. The suit came to be 
of as the petitioner withdrew the sult. no 
doubt, with the permission to bring a 
fresh suit on the same cause of action. 
No relief was granted by the court. It 
was, therefore, submitted that it would 
be said that the sutt was got dismissed by 
the plaintiffs for want of prosecution. In 
support of his arguments, he invited my 
attention to certain decisions to which I 
ie make reference at an appropriate 

fe. 


6. He invited my attention to the 
wording of Order 23, Rule 1 of the Code 
and urged that Rule 1 of Order 23 of the 
Code dealt with “withdrawal of suit or 
abandonment of part cf claim’. Sub-rule 
(1) of it dealt with liberty to bring a fresh 
suit on the same cause of action and sub- 
rule (2) of it dealt with withdrawal from 
suit with a liberty to institute a fresh 
Suit on the same cause of action. In both 
the categories referred to, in those two 
sub-rules, undoubtedly. there was with- 
drawal. It was, therefore, submitted by 
Mr. Zaveri that no distinction can be 
made as regards grant of refund of court- 
fees in two categories. (1) whether the 
suit is wn without liberty to bring 
a fresh suit on the same cause of action, 
and (2) where there is withdrawal from 
the suit with Wherty to bring a 
suit on the same cause of action. Accord- 
Ing to Mr. Zaveri, there is withdrawal 
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from the suit in both the categories and 
eventually, there is dismissal of the suit 
and that dismissal of the suit is really on 
account of non-prosecution of the suit. 


Te Order 23, Rule 1 of the Code 


“(1) At any time after the institution 
of a suit,the plaintiff may, as against all 
or any of the defendants, ‘withdraw his 
suit or abandon part of his claim. 


~~ (2) Where the Court is satistied— 

(a) that a suit must fail by reason of 
some formal defect, or 

(b) that there are other sufficient 
grounds for allowing the plaintiff to in- 
stitute a fresh suit for the subject-matter 
of a suit or part of a claim, 
it may, on such terms as it thinks ft, 
frant the plaintiff permission to withdraw 
from such suit or abandon such part of a 


claim with liberty to institute a. fresh 
suit in respect of the subject-matter of 
Buch suit or such part of a claim”. 
If we bear in mind the difference in the 
e used in sub-rule {1) of Rule 1 of 
Order 23 of the Code and sub-rule (2) of 
it, it appears that in case of withdrawal 
under sub-rule (1), there is withdrawal 
of suit. In case of withdrawal under sub- 
rule (2) there is withdrawal from a suit 
and furthermore, i{ is with liberty to in- 
stitute a fresh suit on the same cause of 
action. The language used in sub-rule 
(1) makes it clear that it is an unquestion- 
able right of the plaintiff to withdraw 
the suit. Under sub-rule (2) there is no 
such absolute right vested in the plain- 
tiff. It is only if the Court permits to 
withdraw from such suit with liberty to 
Institute a fresh suit on the same cause 
of action, there is such withdrawal. 


8. Sub-rule (3) of Rule 1 of Order 
23 deals with consequences of withdrawal 
from a suit without the premission re- 
ferred to in sub-rule (2). It reads: 

“Where the. plaintiff withdraws 
from a suit, or abandons part of a- claim 
without the permission referred to, in 
sub-rule (2), he shall be- Hable for such > 
costs as the Court may award and shall 
be precluded from instituting any fresh 
suit in ae = such subject-matter or 
such part of th 

Order 23, Rule 2 of the Code states: 


rule, the plaintiff shall be bound r the 
law of limitation in the same manner as 
if the first suit had not been instituted”. 
When the withdrawal from a suit is per- 
mitted by the Court with liberty to bring 
a fresh suit on the same cause of action, 
the Court ae 
permission only if th 

to, in aa: -rule (2) of Rule 1 of Order 23 
of the Code are satisfied. It is not the 
plaintiffs absolute right to get such with- 
Grawal. It is only if the Court is satis- 
fied that a suit must fail by reason of 
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some formal defect or that there are other 
sufficient grounds for allowing the plain- 
tifE to institute a fresh suit or part of a 
claim, the Court is empowered to grant 
permission to such withdrawal . with 
liberty to institute a fresh suit on the 
Same cause of action on such terms as 
thought fit by the Court. It, therefore, 
presupposes that the Court has to apply 
its mind and find out whether the condi- 
tions to, in this sub-rule (2) exist 
which would empower the Court to exer- 
cise such power. So far as withdrawal 
of a suit is concerned as contemplated 
under sub-rule (i), it is the absolute rgbt 
of the plaintiff and the Court has not fo 
apply its mind except in certain specified 
cases with which we are not concerned 


t case. 

e a d and appreciate 
the rival contentions at the Bar. I pro- 
pose to refer to the scheme of the Code 
which would indicate the  Iegislative 
intent to a certain extent before I refer 
to the authorities cited at the Bar. : 

10. Section 2(2) of. the Code de- 
fines “decree”. The definition includes 
by a deeming fiction the rejection of a 
plaint. But it oe not include any order 
of dismissal r default. Section 12 
reads: 

“Where a plaintiff is precluded by 
rules from instituting a further suit m 
respect of any Particular cause of action. 
he shall not be entitled to institute a suit 
in respect of such cause of action in anv 
Court to which this Code applies.” 


Order 7, Rule 10 of the Code deais 
with — ‘Return of plaint”, and Order 7, 
Rule 11 deals with “Rejection of plaint”. 
It reads: 


a “The plaint shall be rejected in the 


of action; 

(b) where the relief claimed is un- 
dervalued, and the plaintiff. on being re- 
quired by the Court to correct the valua- 
tion within a time fo be fixed by the 
Court, fails to do so 

(c) where the velief claimed is pro- 
perly valued, but the nlaint is cit ets 
upon paper insufficiently stamped, and 

he plaintiff, on being required by the 
oF to supply the requisite stamp paper 
within a time to be fixed by fhe Court 
fails to do so; 

(d) where the sult appears from fhe 
statement in the plaint to be. barred by 
any law.” 

This Order 7, Rule 11 refers to different 
circumstances when the plaint is to be 


rejected. 
‘Order 7, Rule 13 of the Code 


a 6 
indicates: 

‘The rejection of the plaint on any 
of the grounds hereinbefore mentioned 
shall not of 
plaintiff from presenting a fresh plaint 
in respect of the same cause of action. 
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owing cases , 
(a) where it does not diselose a cause 


its own force preclude the | 
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12. Order 9, Rule 2 of the Code in- 
dicates that the Court is empowered to 
order dismissal of suit where summons 
ig not served in consequence of plaintiffs 
failure to pay costs. reads: 

“Where on the day- so. fixed it is 
found that the summons has not been 
served upon the defendant in consequence 
of the failure of the plaintiff to pay the 
court-fee or postal charges if any. 
geable for such service, the Court may 
make an order that the suif be 

13. Rule 3 of Order 9 of the Code 
empowers the Court to dismiss the suit 
where neifher party appears when the 
suit is called on for hearing. A perusal 
of these two rules indicates that there 
could be a of suit even though 
the suit is not decided on merits. But ir 
is significant to note that the legislature, 
by engrafting Rule 4, in this Order, has 
made a clear indication that where a suit 
is dismissed under Rule 2 or Rule 3, the 
plaintiff subject to the law of limitation 
is entitled to bring a fresh suit or he is 
entitled to apply to set aside the order. 

14. Order 9, Rule 5 of the Code 
empowers the Court to dismiss 
where the plaintiff, after a summons is 
returned unserved, fails to PPR for three 
months for fresh summons. 

15. Order 9 Rule 8 of the Code 
empowers the Court to dismiss the suit 
Where the defendant appears and the 
plaintiff does not appear when the suit 
is called on for hearing, _in the circum- 
a referred to, therein 

16. Order 9, Rule 9 9 of the Code 
indicates that where a suit is wholly or 
partly dismissed under Rule 8, the plain- 
tiff is precluded from bringing a fresh 


- suit in respect of the same cause of action. 


But he is entitled to apply for an order 


to the power of the Court to dismiss the 
suit even though the suit is not decide 
on merits in the circumstances referred 
to, in the aforesaid differente rules. In 
Order 23, there is no such specific refer- 
ence of of a suit when the suit 
is withdrawn under sub-rule (1) or is per- 
mitted to. be withdrawn with liberty to 
bring a fresh suit on the same cause of 
action under sub-rule (2) of if 


17. Order 22, Rule 3, sub-rule (2) 
of the Code refers to the circumstances 
when the suit will abate. That is also one 
of the modes of disposal of the suit. It 
cannot, therefore, be said that the legis- 
lature has contemplated 


of the suit, as has 
been urged by Mr. Zaveri. 


18. Rule 8 of Order 22 of the Code 
reads: 


“(1) The insolvency of a plaintiff in 


ditors, shall not cause the suit to abate, 
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unless such assignee or receiver declines 
to continue the suit.or unless for any 
special reason the Court otherwise directs, 
to give security for the costs thereof 
within such time as the Court may 


(2) Where the assignee or receiver 
neglects’ or refuses to continue the suif 
and to give such security within the time 
so ordered, the defendant may apply for 


the dismissal of the sult on the ground 


of the plaintiff's insolvency, and the 
Court may make an order dismissing the 
suit and awarding to the defendant the 
costs which -he has incurred in defending 
the same to be proved as a debt against 
rae plaintiffs estate.” 

t is significant to note that Rule 9 of 


Gas 22 of the Code deals al “effect 
of abatement or er this 
order. 

19. Sub-rule (i) of that Rule 


which is material for our purposes, reads: 
"Where a suit abates or is dismissed 
under this Order, no fresh suit shall be 
brought on the same cause of action.” 
These provisions make it quite clear that 
the, legislature has all along made a dis- 
tinction between an- abatement and dis- 


20. We will now refer to certain 


visions of Order 33 of the Code, Order » 


pro 

33, Rule 5 of the Code mentions the 

grounds when an application for permis- 
sue as a pauper can be rejected. 

Oder. 33, Rule 11 of the Code reads: 


"Where the plaintiff fails in the suit: 


or is dispaupered, -a 


withdrawn or 

(a) because the Euomans for the de- 
fendant to appear and answer has not 
been served upon him in consequence of 
the failure of the plaintiff to pay the 
court-fee or postal charges if any, charge- 
able for such service, or 

(b) because the plaintiff does not ap- 
pear when the suit is called on for hear- 


ing, 

the Court shall order the plaintiff, or 
any person added as a co-plaintif? to the 
suit, to pay the court-fees which would 
have been paid by the plaintiff if he had 
not been permitted to sue as a pauper.” 
A close reading of this rule indicates that 
the legisla has the dis- 


the suit dismissed. 
is dismissed not on merits, b 
ed on account of default or bay suit is 
dismissed as the summons to the defend- 
ant has not been served upon him in con- 
sequence of the failure of the plaintiff to 
pay the court-fee or postal ges, char- 
fleable for such service, Court is required 
to order recovery of court-fees. 


Rule 11-A-of Order 33 of the 
Code reads: 

"Where the suit abates by reason of 
- the death of the plaintiff or of any per- 
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son added as a co-plaintiff the Court shall 
order that the amount of court-fees which 
would have been paid by th 
he had not been permi 
pauper shall be recoverable by the State 
Government from the estate of the de- 
ceased plain 
It thus aas that this Order 33 deals 
with the question regarding the recovery 
of court-fees from the plaintiff who has 
been allowed to file a suit in forma pau- 
in cases where the plaintiff fails in 
e suit or is dispaupered or the suit. is 
thdrawn or is dismissed on the grounds 
referred to above, or the suit abates. It 
is, therefore, indicative of the position 
that the legislature has kept in mind dif- 
ferent modes when the suit may termi- 
nate or come to an end. It cannot, there- 
fore, be said that there are only two 
modes of disposal of suits contemplated 
as has been vehemently urged by Mr. 
Zaveri. The learned trial Judge ‘was, 
therefore, quite justified in observing in 
order as under: 


“It is true that when the Court 
decides that it will grant no relief to the 
plaintiff, it mak dismissing th 
suit. Therefore, the dismissal of a suit 
of a plaintiff necessarily involves a deci- 
sion of the Court that it-will not grant 
any relief to the plaintiff, on the basis of 
the plaint brought before it. But it is 
not only the case of dismissal of a suit 
wherein the plaintiff fails to get any 
relief from the Court. There are also 
other causes which lead to the same ~ 
the denial to the 
tiff of any of the reliefs asked for by 

in the plaint. A suit may be dis- 
missed under provisions of Order IX, 
Rules 2, 3, 4 and 6 for failure to take 
some steps necessary for further proceed- 
ing with the suit. Piatt may also be 
dismissed under Order IX, Rule 3 for 
default of appearance by a plaintiff. A | 
suit may also be dismissed after it is 
heard on merits. These are all instances 

of of ‘a suit, which result in 
denial of any relief to the plaintiff. There 
are, however, other modes also in which 
the suit is disposed of and which disposal 
also results in denial of any relief to the 
plaintiff. Such modes of disposal of sults 
are abatement of suit under the provi- 
sions of Order XXII and withdrawal of 


Civil Procedure Code. It is not, there- 
fore, correct to say that in.all cases where 
the plaintiff is denied the relief. asked for, 
by him in the plaint, it necessarily occurs 
in a dismissal of a suit. The denial of any 
rellet to the plaintif can ales. ocan arth. 
out there being a dismissal of a suit. I am, 
therefore, not prepared to accept the 
argument on behalf of the plaintiff that 
‘because the Court has 


Code makes a 
distinction between the various 
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modes In which a suit may come to an 
end in a Court. Where a suit comes to 
an end by dismissal, the Civil Procedure 
Code has stated so expressly; where a suit 
comes to an end by abatement, the Civil 

Procedure Code does not say that there- 
by the suit is dismissed. Similar is the 
case in respect of withdrawals also.” 

22. In my opinion, these observa- 
tions made by the learned trial Judge ap- 
pear to be quite correct, on examining 
the scheme of the Code. 

23. In Smt. Saraswati Bala v 
Surabala Dassi, AIR 1957 Cal 57. Bacha. 
wat, J. (as he then was), speaking for the 
Division Bench of the Calcutta High 
Court, observed: 

“Tf the plaintiff desires to withdraw 
his suit and does not want permission to 
institute a fresh suit he is at liberty to 
do so. The Court has no discretion in the 
matter and the plaintiff is entitled to 
withdraw the suit as a matter of right. 
The consequences of withdrawal are 
mentioned in Order 23, Rule i, sub- 
rule (3). The plaintiff withdrawing the 
suit without the permission of the Court 
is liable for such costs as the Court may 
award and is also preciuded from institut- 
ing any fresh suit in respect of the sub- 
ject-matter of the sult. The withdrawal 


of the suit does not amount to dismissal 
of the suit for non-prosecution or to dis- 


missal of the sult at all. 
The order recording the withdrawal of 
the suit is not a decree.” 
Tf the ratio of this decision is accepted as 
a correct ratio, it is evident that the con- 
cept of withdrawal ef the suit is quite 
different from that of a dismissal of the 
suit for non-prosecution or the dismissal 
of the suit at all. 

24. In Para. 9, while referring to 
cerlain rules framed by the Calcutta High 
Court for calculation of fees payable to 


legal practitioners, the following observa- 


tions have been made. 

“Rule 721 applies to a case where the 
suit is either dismissed upon merits or is 
decided in favour of the defendant. It is 
to be noticed that Rules 717 and 720 ap- 
ply to a case only where the plaintiff 
succeeds. Rule 718 specifically pr evides 
for cases where the suits included in 
Rule 717 are settled, withdrawn, com- 
promised, decided on admission of claim 
or dismissed for default. There is no 
specific provision in the rules providing 
for cases where suits not included in 
Rule 717 are withdrawn. The Rules how- 
ever are intended to be exhaustive and 
to deal with all suits. In this view of the 
matter we think that the words “to be 
decided in favour of the defendant” in 
Rule 721 ought to be given a wide inter- 
pretation. In our opinion, the word 
‘decided” means “disposed of’. Where a 
suit is withdrawn, there is no adjuaica- 
tion of the disputes in the suit. The suit 
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is however, finally disposed of as a re- 
sult of the withdrawal. In our opinion,’ 
therefore, where the plaintif withdraws 
a suit not included in Rule 717, Rule 721 
applies and the fees of the defendant’ 8 
pleader ought to be calculated in accord- 
ance with Rule 721.” 


25. Mr. Zaveri for the petitioner, 
invited my attention to certain observa- 
tions made by the Supreme Court in 
Patel Chunibhai Dajibhai v. Narayanrao 
Khanderao Jambekar, 6 Guj LR 742 = 
(AIR 1965 SC 1457), in support of his 
argument that the concept of withdrawal 
of the suit is not different from that of 
the dismissal of the suit, meaning there- 
by, that the withdrawal of the suit tant- 
amounts to dismissal of the suit. His 
Lordship Sarkar, J., in his CHETIDA Judg- 
ment, in Para. 16 observes: 


“It might be somewhat unfortunate 
that the landlord withdrew the appiica- 
tions filed before March 31,1957 pursuant 
to the notice under Section 51. It might 
be that the landlord would have succeed- 
ed on merits in them. As they were with- 


drawn, they must in law be deemed to 
have been rejected.” 


These observations do not in terms state 
that as these applications were with- 
drawn, it would mean that they were dis- 
missed. It is only stated that as tney 
were withdrawn, they must in law, be 
deemed to have been rejected. 


26. His Lordship Bachawat, J., in 
the majority judgment, at p. 752 (of Gui 
LR) = (at p. 1464 of AIR), observes in 
this behalt as under :— 


EEE subsequently on March 1, 1958, 
the a ea must be deemed to have 
purchased the lands in view of the with- 
drawal and consequential rejection of 


the previous application filed under Sec- 
tion 29, read with Section 14........ 

These observations only go to iniicate 
that in view of the withdrawal, there will 
be consequential rejection. These observa- 
tions do not go so far as to indicate that 
the withdrawal of the suit would tant- 
amount to the dismissal of the suit. Even 
if we assume for the sake of argument 
that the withdrawal of the suit without 
permission to bring a fresh suit on the 
same cause of action, could be deemed to 
be in law the dismissal of the suit as the 
litigation finally ends, as the plaintiff in 
case of such withdrawal of the suit is 
precluded from bringing a fresh suit on 
the same cause of action, the further im- 
portant question will still survive whe- 
ther the withdrawal from a suit with 
liberty to bring a fresh suit on the same 
cause of action could be deemed to be 
in law the dismissal of the suit. In my 
opinion, such withdrawal from a suit 
could never be deemed to be a dismissal 
of the suit. Such withdrawal could not 
be equated with the dismissal of the suit. 


170 Guj. [Prs. 26-30] 


e obvious reason is that the litigation 
oes not end. The plaintiff withdraws 
from the suit as the suit likely to fail 
on account of some formal defect or. for 
ch analogous grounds, with liberty to 
bring a fresh suit on the same cause of 
action. When such withdrawal is per- 
mitted, the effect is that in the eye cf law 
ere is no such suit filed. 


27. This conclusion of mine gets 
support from a Full Bench decision of the 
Calcutta High Court in Becharam Chou- 
dhuri v. Purna Chandra Chatterji, AIR 
1925 Cal 845. Suhrawardy, J.. in his 
judgment at p. 851 observes: 

“By giving liberty to bring a fresh 
‘suit’ I take it that the ‘Revenue Offlcer’ 
meant to permit the applicant to pre- 
sent a fresh. application before him. 


What is the effect of such an order? — 


When a suit is allowed to be withdrawn 
with leave to bring a fresh sult under 
Order 23, Civil Procedure Code, it should 
be regarded as never brought. It is 


available for no purpose. It does not save 


or give’fresh start to limitation: nor does 
it afford a fresh cause of action.” 

28. In Bhimangouda v. S. I. Patil 
AIR 1960 Mys 178, a Single Judge of the 
Mysore High Court, at p. 180, observes: 

“The question for consideration, 
therefore, is what would be the position 
if a suit filed before a Civil Court was 
withdrawn with liberty to bring a fresh 
suit on the same cause of action. l am 
inclined to hold that In such cases the 
suit is deemed as not being filed by the 
plaintiff at all, it is clear when a Court 
grants leave to file a fresh suit on the 
identical cause of action the withdrawn 
suit has no existence in the eye of law. 


It is available for no purpose and the 
parties are relegated exactly to the same 
position, which they occupied before the 
suit was brought.” 

In view of that conclusion of his, it was 
held that though a particular claim was 
omitted in the previous suit, there would 
be no bar under the provisions of Order 2, 


ne 2 of the Code in regard to that 
29. In the Secy. of State for Fadia 


in Council v. Bhagirathibai,- (1907) SLR 


31 Bom 10, a Full Bench of the Bombay 


High Court has observed : 

“If a plaintiff, who has. been per- 
mitted to sue as a pauper, withdraws from 
the suit without permission under Sec- 
tion 373 of the Civil Procedure Code 
(Act XIV of 1882) as the result of a com- 
promise by which he obtained a substan- 
tial part of the relief claimed, he does 
not succeed in the suit within the mean- 
ing of Section 411 but he fails in the suit 
within the meaning of Section 412 of the 
Civil Procedure Code.” 

An argument advanced on behalf of 
the Government in that case was that the 
Government was entitled to court-fees in 
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every suit which was brought to a 
termination without reference to 

mode in which it might have been dis- 
posed of, though it was wrong to hold 
that the success or failure mentioned in 
Sections 411 and 412 of the Code meant 
an adjudicated success or adjudicated 
failure —a qualification not contemplated 
by the Legislature, that when the plain- 
tiff withdrew without permission to bring 
a fresh suit, she obviously failed in the 
suit within the meaning of Section 412 of 
the Civil Procedure Code, and that the 


. plaintiff having succeeded in getting some 


relief from the defendants in respect of 
her claim she should be deemed to have 
succeeded in the suit to that extent with- 
in the meaning of Section 411. It was 
observed : 

“It cannot be said, that where a 
plaintiff withdraws from a suit without 
obtaining any advantage by way of com- 
promise outside the suit, that he has 
succeeded in the suit. 

Nor do we think that it is a proper 
construction of Section 411 to say that a 
plaintiff succeeds in the suit where the 
withdrawal has been in consequence of 
an advantage gained by him outside the 
suit. The inconvenience of holding cther- 
wise is obvious.” 

It has been further observed: 

“It may be that she has obtained a 
substantial advantage; but it has not been 
in the suit. The only order in the suit 
has been that Ta is equivalent to a 
dismissal of the 
No doubt, in this d A the Full Bench 
of the Bombay High Court has observed 
that such withdrawal on account of settle- 
ment outside the Court would be equi- 
valent to a dismissal of a suit. It will be 
significant to note that it was a case of 
withdrawal of a suit as contemplated 
under sub-rule (1) and it was not with- 
drawal from a suit with liberty to bring 
a fresh suit as contemplated by sub-rule 
(2) of R. 1 of Order 23 of the Code. By 
the relevant provisions of Order 33 to 
which -I have already made reference, in 
this new Code, the Legislature, to 
remove any such doubt, has laid down 
that in cases of such withdrawal and in 
cases of dismissal on the grounds men- 
tioned therein, even though the dismissal 
of the suit is not on merits, the plaintiff 
who was allowed to file a suit.in forma 
pauperis is liable to pay the necessary 
court-fees on the plaint. 

30. In Shidramappa Mutappa 
Biradar v. Mallappa Ramchandrappa 
Biradar, ILR 55 Bom 206 = (ATR 1931. 
Bom 257), a Division Bench of the Bom- 
bay High Court has observed: 

“Under Order XXIII, Rule 1 of the 
Civil Procedure Code, 1908, where a 

laintiff is alowed to withdraw a suit and 
eave is granted to bring a fresh suit on 
condition that the plaintiff paid the de- 
fendant’s costs, the plaintiff is precluded 
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from bringing a second suit unless the. 


costs are paid before the institution of 
the second suit. If a second suit is insti- 
tuted without paying the costs of the 
first suit and leave is granted to with- 
draw that suit with liberty to bring a 
fresh suit such leave will not be valid 
in law and the fresh suit will not be 
maintainable even if the costs of the first 
suit are paid before the institution of the 
fresh suit.” 

This decision only indicates that the view 
taken by the Madras High Court in 
Seshayya v. Subbayya, 47 Mad LJ. 646 = 
(AIR 1924 Mad 877), was approved and 
followed and the view of the Calcutta 
High Court in Shital Prosad v. Gaya 
Prosad, 19 Cal LJ 529 = (AIR 1914 Cal 
207), was not followed. The view taken 
by the Madras High Court was: 


“As the withdrawal of the sult does 
not require the permission of the Court, 
it must be taken that tbe first suit is 
withdrawn when the order is passed 
and that the permission granted refers 
only to the filing of the subsequent suit 
on certain conditions, and that if the first 
suit was considered as pending, it could 
be open to the plaintiff instead of com- 
plying with the conditions of the permis- 
sion, to go to the Court and demand that 
the trial on the first suit should be 
proceeded with, however long the inter- 
val might be.” 

It was observed Ae the Full Bench .of the 
Bombay High Co 

“I am ae to agree with the view 
of the Madras High Court and most res- 
pectfully dissent from the view of the 
Calcutta High Court. When once a suit 
has been withdrawn, it is no ged pend- 
ing, and the permission given by Court 
relates to the bringing of the fresh suit.” 
This decision, in my opinion, does not 
throw any light on the question 
arises for our consideration. It only 
indicates that under Order 23, Rule 1, 
clause (1) the plaintiff has an absolute 
right to withdraw his suit if he likes and 
the permission granted under Order 23, 
Rule 1 1, clause (2) relates not tothe with- 
drawal but to the right to bring a 


on In Jaijibai heyy v. Bhikhi- 

bai Chandulal AIR Bom 290, 

ee J.. has taken eile 
as under: 


“If the plaintiff simply wishes to 
withdraw rat a suit he can do so with- 
out asking for any permission from the 
Court. But if he wishes to withdraw it 
with liberty to institute a fresh suit in 
respect of the same subject-matter, he 
has to ask for permission from the Court, 
and it could be ae ee on such terms as 
it thinks fit. e permission relates not 
to the arp ec from „the suit but to 
the filing of another suit.’ 

The view accepted by the Bombay High 


view 
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Court is that when once a suit has been 
withdrawn, it is no longer pending. and 
the permission given by the Court relates 


‘to the bringing of the fresh suit.. A suit 


should be regarded as having been with- 
drawn when an order is made by the 
Court on the application to withdraw. 
This order, therefore, terminates the suit 


although it is not a decree within the 


meaning of the Civil Procedure Code. 


These observations made by 
J. at p. 292 only indicate that 


order terminates the suit. 
mean that there is a 
suit. This decision, therefore, relied upon 
by Mr. Zaveri does not, in my opinion 
lend support to his arguments. 

Another decision of the Bom- 
bay High Court relied upon by 
Zaveri was a decision in Yeshwant 
Goverdhan v. Totaram Avasu, AIR 1958 
Bom 28. It is observed therein: 


“It is true that Order 23, Rule 1 does 
not require in terms that the Court 
should make an order in case in which 
the plaintiff withdraws his suit without 
any permission to bring a fresh suit. But 
under Order 23, Rule 1 the Court has to 
make an order about costs, which suggests 
that the Court has to make an order after 
the plaintiff withdraws his suit. More- 
over, the. consequence ee the plaintiff, 
withdrawing his suit, is to debar the 
panes from instituting any fresh suit 

respect of the subject-matter or part 
of the claim withdrawn by him. Surely. 
if that is the consequence of a with- 
drawal, the proceedings before the Court 
must show that.the plaintiff has with- 
drawn elther his suit or part of his 


In my opinion, the ratio of this decision 
is that there must be some order on the 
record to indicate that the suit has been 
disposed of in a particular manner. Till 
such an order is made, the plaintiff would 
be at liberty to withdraw his prayer 
regarding the withdrawal of the suit. 
That was the question agitated in that 
case and it was observed that in law the 


fresh .. true position is that it is open to a plain- 


tiff to withdrew -his application for with- 
drawal of his suit, so long as the with- 
drawal has not become effective by an. 
order of the Court. 


34. In U. Sin v. Ma Ma Lay. AIR 
1941 Rang 118, the relevant observations 
made at p. 119 are: 


“At the trial the wife sought leave 
to amend her pleading; she wanted to 
bring an action for a declaration that the 
marriage was no longer subsisting. Leave 
to do this was refused to her, the learned 
Judge pointing out that she was 
to substitute a new and entirely different 
cause of action against the defendant. 
The wife thereupon offered no evidence 
in support of her suit for divorce and it 
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was dismissed because she did not 
choose to pursue it on the unamended 
plaint. It is not quite right to say, as we 


were asked to do, that it was dismissed 
On the footing that the marriage had 


already been dissolved. There was no 
finding to that effect; It was dismissed 
for want of prosecution. The learned 


Judge was asked to give leave to the 
plaintiff under Order 23 to file a fresh 
Sars He stated that if it was necessary 
for him to give leave (which he doubted} 
he would do so. It seems that no autho- 
rities on this point were cited to him, but 
a trial Judge cannot give leave to a plain- 
tiff to file a fresh suit upon the dismissal 
of an earlier suit but only upon its with- 
drawal. The plaintiff here did not with- 
draw her suit, but it was ed. An 
having -had it dismissed she could not 
bring a fresh suit on the same cause of 
action.” 

These observations Indicate difference in 
consequences that flow when there is 
withdrawal of ue suit and when there 
is dismissal of the suit. 

35. In Mulla’s Code of Civil Pro- 

cedure, 13th Edition, umder the caption — 
“Dismissal of suit coupled with liberty to 
bring a fresh suit” — the comments made 
are: 


“There is no power In the.Courts of 
India to dismiss a suit with liberty to the 
plaintiff to bring a fresh suit for the same 
matter, and obviously a Judge cannot 
five leave to file a fresh suit to a plaintiff 


whose suit is dismissed for want of pro- 
secution.” 
This opinion expressed also lends sup- 
port to my conclusion that when the 
plaintiff is allowed to withdraw from the 
suit with liberty to bring a fresh suit on 
the same cause of action, it cannot be 
said that a suit is got dismissed for want 
of prosecution. 
36. In M/s. Hulas Rai v. K. 
Bass & Co., AIR 1968 SC 111 at p. E 
in Para. 2, ‘it has been observed : 


“The short question that, in these 


circumstances, falls for decision is whe-— 


ther the ESE E ae entitlėd to with- 
-- draw from the suit and have it dismissed 


by the application dated 5th May, 1953 
at the stage when issues had been fram- 
ed and some evidence had been recorded 
but no preliminary decree for rendition 
of accounts had yet been. passed. The 
language of Order 23, Rule i, sub-rule (1), 
Civil Procedure Code, gives an unquali- 
fied right to a plaintiff to withdraw from 
a suit and if no p on to file'a fresh 
suit is sought umder sub-rule (2) of that 
Rule, the plaintiff becomes liable for such 
costs a9 the Court may award and ia 
comes precluded from instituting 
fresh suit in respect of that sublet. 
matter under sub-rule (3} of that rule. 


C. Pratapchand v. State (J. M. Sheth JJ- 


d .no impediment to the 


There is no provision In the 
Civil Procedure which requires the Courf 


the plaintiff to proceed with it. It is, of . 
course, possible that different considera- 
tions may arise where a set-off may have 
been er Order 8, Civil Pro- 
cedure ear ae or a Spanier csi may have 
been filed, if permissible by the proce- 
dural law applicable to the proceedings 
governing the suit.” 


37. Reliance was placed before 
the Supreme Court on behalf of the ap- 
pellant on the views expressed by the ~ 
Division Bench of the Madras High Court. 
in Seethai Achi v. Meyappa Chettiar, AIR 
1934 Mad 337, where the Court held: 

*‘Ordinarily, when the Court finds 
of a suit 
after the announcement of the withdrawal 
of the claim by the plaintiff, it will 
Simply say that the suit is dismissed as 
the plaintiff has withdrawn from it. An 
order as to costs will also be passed. But 
several exceptions have been recognised 
to this general Tule. 


several parties, the suit will not be dis- 
missed by reason of any subsequent with- 
drawal by the plaintiff, for the obvious 
reason that the rights declared in favour 
of the defendants under the preliminary 
decree would be rendered nugatory 
if the suit should simply be dis- 
missed. So also in partnership suits and 
suits for accounts, where the defendants 
too may be entitled to some reliefs in 
their favour as a result of the settlement 
of accounts, the withdrawal of the suit 
by the plaintiff cannot end in the mere 
dismissal of the suit’.” 
This decision of the Supreme Court also 
does not indicate that when the plaintiff 
withdraws from the suit with liberty to 
bring a fresh suit on the same cause of 
action, the Court has to pass an order to 
dismiss the suit for want of prosecution. 
As said earlier by me, when the plaintiff 
is permitted to withdraw from the suit 
with permission to bring a fresh suit on 
the same cause of action, the consequence 
of it is that there was no suit filed in the 
Court as has been observed by the Cal- 
cutta High Court and the Mysore High 
Court in the decisions referred to earlier. 
No doubt, in such withdrawal also, there 
is a tion of a suit. As said earlier, 


tion of suits where no relief is granted or 
where ‘no question of granting any relief 
survives, it cannot be necessarily said 

dismissal of the suit. One 


tween the withdrawal of a suit as con- 
templated by sub-rule (1) of Order 23, 
Rule 1 of the Code and withdrawal from 
the suit with liberty to bring a fresh suit 
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on the same cause of action. It could be 
said that in the withdrawal of suit under 
sub-rule (1), the plaintiff out of his own 
e Court to dismiss 

It. could, Pere tore. We said with 
some ae t in such withdrawal, he 
ot the suit dismissed for want of pro- 
secution. One. could plausibly urge that 
position in cases of such withdrawal. In 





sed for non-prosecution. 
Examining the question from 





fication. The result is that the revision 
petition fails. 


39. Taking into consideration that 
_there was no clear authority on this point 
and the question was a debatable one, it 
will be proper and just to -order each 
party to bear its own costs in this revi- 
sion petition. 


The revision setio is A 


missed. Each party ,is ordered to bear, 
revision petition. 


Revision dismissed. 
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Houses Rents — Saurashtra 
Rent Control yee (22 of 1951), S. 4 (2) — 
Where premises are erected and let for 
first time on or after 1-1-1951, Act has no 
application — A subsequent letting of 
premises (e. g. for 2nd or 3rd time) can 

make no difference. S. A. No. 443 of ge 
D/~ 13-12-1968 (Guj) not in oppositio 
S. A. No. 328 of 1962 D/- 11-10-1968 (Gan. 


2, 8, 10, 11) 
Cases Referred: P 
(1968) Second Appeal 
1963, D/- 18-12-1968 (Gui), H. 
Ismail v. Kantilal P. lie 
(1968) Second Appeal No. 467 of 
1965, D/- 20-11-1968 (Guj) 9, 1f 
(1968) "Second Appeal No. 328 of 
1968, D/- 11-10-1968 (Guj) 
arene l a LR 861 = ILR (1966) 
2, Lalsing v. Hamidmiyan E 


D. U. Shah, for Appellant; M. P. 
Sompura, for Responden 

JUDGMENT : This k a second appeal 
filed by the original defendant-tenant, 
under Section 28 of the Saurashtra Rent 
Control Act, 1951 (which will be herein- 
after referred to as ‘the Act’), against the 
decree for eviction passed against him 
and in favour of the respondent in Civil 
Appeal No. 111 of 1963 by learned Dis- 
trict Judge, Bhavnagar, Mr. N. J. Mankad. 


2. The material facts for this 
second appeal, briefly stated, are as 
under : 

The respondent owns a house in 
Marine Society, Bhavnagar, which is 
rented to the defendant on a monthly 
rent of Rs. 45/-. He had filed Civil Suit 
No. 636 of 1958 to evict the defendant on 
the ground of personal requirement, but 
that suit was settled and the defendant 
continued under a fresh rent note of lst 
July, 1959 on the same terms. The res- 
pondent filed present Civil Suit No. 316 of 
1961 against the appellant-defendant to 
recover possession of the leased premises, 
arrears of rent and mesne profits, etc. 
Possession was sought for, initially on 
several grounds with which we are not 
concerned in the present appeal. We are 
concerned with a ground raised by him 
by a subsequent amendment made in the 
pan: He pleaded therein that the suit 

ouse was co cted in the year, 1956 
A. D. and, therefore, in view of the provi- 
sions of sub-section (2) of Section 4 of the 
Act, he was entitled to exemption and 
hence, the provisions of the Act did not 
apply to the suit house. 


3. The learned trial Judge record- 


` ed a finding that though the premises had 


been erected anew after ist January, 
1951, the landlord was not entitled to the 
exemption clause as the suit premises 
were again let to the defendant after 
compromise in the earlier suit on execu- 
tion of a rent note dated Ist July, 1959. 
According to the learned trial Judge, this 
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being a second letting of the suit premises 
after Ist January, 1951, the plaintiff was 
not entitled to get exemption from the 
provisions of the Act. In that view of 
the matter, he dismissed the plaintiff's 
suit for possession with costs in propor- 
tion to the relief claimed. Regarding the 


money-claim, a decree was passed against . 


the defendant for an amount of Rs. 395- 
50 Nps. 

4. Against that judgment and 
decree passed against the plaintiff, the 
plaintiff filed Civil Appeal No. 111 of 
1963 in the District Court at Bhavnagar. 

The learned District Judge 
found that the plaintiff was entitled to 
exemption in view of the provisions of 
Section 4, sub-section (2) of the Act. 
According to him, this subsequent letting 
will not mean that the condition of the 
premises having been let for the first 
time on or after Ist January, 1951, is not 
Satisfied. According to the learried Dis- 
trict Judge, if the premises were new 
premises erected on or after lst January, 
1951 and they were let for the first time, 
on or after Ist January, 1951, such pre- 
mises were intended to be exempted from 
the provisions of the Act. It did not 
matter if such a newly constructed house 
which was first time let on or after ist 
January, 1951, came to be let second time 
or third time after its construction. He 
interpreted that section in that manner, 
observing : 

‘The object of sub-section (2) is clear- 
ly to encourage construction of new pre- 
mises by allaying the fears of the land- 
lords and assuring them that they would 
not be subjected to the rigours of the 
Rent Control Act so far as their houses 
constructed after Ist January, 1951 are 
concerned. The provision is clearly 
intended to encourage  house-building 
activity which would also be for the 


benefit of the general body of tenants. If 


the Legislature had intended that the Act 
should not apply to premises erected on 
or after lst January, 1951, it is difficult 
to appreciate that it should have further 
intended that the benefit would be lost 
as soon as the first letting ends and the 
newly constructed house is let for the 
second time after its construction. To say 
this is not merely to interpret sub-sec. (2) 
with reference to the real, apparent or 
supposed intention of the legislature. 
Even the words used in sub-section (2) 
cannot mean that the Act would apply to 
new premises when they are let for the 
second time in their career. New pre- 
mises let for the second time would also 
be premises which were ‘let for the first 
time on or after Ist January, 1951.’ So, 
even on the very words of sub-section (2), 
it is not possible to argue that the benefit 
conferred on new premises by  sub-sec- 
tion (2) enures only for the period of its 


first letting and it is lost from its second 
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letting. The meaning which the lower 
Court : appears to have assigned to this 
sub-section cannot be supported either in 
view of the intention of the legislature or 
the words of the sub-section. This provi- 
sion for the benefit of new premises, 
meant for encouraging house-building 
activity for the benefit of both classes of 


. landlord and tenant has been in force for 


over 13 years dnd so far I have not heard 
it being suggested at any time that land- 
lords of new premises cannot evict their 
tenants under second further letting 
except on the grounds laid down in Sec- 
tion Ps K 

In view of a opinion of his, 
passed a decree 
for eviction in favour of the plaintiff, 
directing the defendant to givé vacant 
possession of the suit house to the plain- 
tiff.on or before Akha-Trij, i.e. 14th May, 
1964. “Parties were ordered to bear their 
own costs in both the Courts. 

7. Against that judgment 
decree, the original defendant-tenant has 
preferred the present second appeal to 
this Court. 

8. Mr. D. U. Shah, learned Advo- 
cate, appearing for the appellant, urged 
that this interpretation made by the 
learned District Judge was not justified. 
If the legislature had intended to five 
exemption from the provisions of the Act, 
to the new premises erected on or after Ist 
January, 1951, irrespective of the fact 
that they were being let or re-let from 
time to time after 1st January, 1951, the 
legislature would have used the words in 
sub-section (2) of Section 4 of the Act— 
“this Act shall not apply to new premises 
erected on or after Ist January, 1951.” It 
would not have been necessary for the 
legislature in that event to introduce the 
words “and let for the first time on or 
after lst ‘January, 1951.” It was contend- 
ed by Mr. Shah that the real obiect of 
the legislature was to see that this build- 
ing activity goes on and the landlords are 
induced to erect new buildings and as 
they would be assured that for the Ist 
letting they do, during the period of that 
first letting. the rigours of the Act would 
not apply. The legislature never intend- 
ed that such new premises erected on or 
after ist January, 1951. were to be 
exempted for all time to come, so long as 
this Act remains in force, even if there 
was 2nd letting, 3rd letting and so on. In 
support of his argument, he invited my 
attention to two unreported decisions of 
this Court, one decision of a Division 
Bench and one decision of a single Judge 
of this Court. 

9. I will first refer to the decision 
of a single Judge of this Ceurt. relied 
upon by Mr. Shah. Sompura J.. in Second 
Appeal No. 467 of 1965, D/- 20-11-1968 
(Guj), had to deal with a case where in 
an old building owned by the landlord, 
there was a tenant. A compromise was 


and - 
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entered into between the parties whereby 
the tenant was to be given the premises 
which were to be reconstructed after the 
demolition of the old building on an 
agreed rent of Rs. 10/- per month ‘The 
tenancy of that tenant had admittedly 
come into force prior to 1st January. 1951. 
As the premises were re-erected on of 
after Ist January, 1951, the landlord 
came forward with a plea that he would 
get the benefit of this exemption clause 
and the tenant could not get the protec- 
tion under the Rent Act. That contention 
le negatived by Sampura, J. observ- 


“In order that Section 4 (2) of the 


Act would apply, two conditions should 
be fulfilled: 


(1) The premises must be newly 
erected for the first time on or after ist 
January, 1951. 


(2) The premises must be let for the 
first time after Ist January, 1951. 


It is an admitted fact that the pre- 
mises in this case were erected from the 
foundation in the year, 1959 or 1960. 
Hence the first condition that the new 

Premises are erected for the first time 
after 1-1-1951 is satisfied in this case. But 
we will have to consider whether second 
condition as to they were let for the first 
time on or after ist January, 1951 is 
satisfied. This is not the case in which 
after reconstruction in the year 1959-60 
the premises were let to a new tenant or 
to the present-defendant afresh.” 

As there was'‘letting prior to the Ist 
January, 1951, Sompura, J, came to the 
conclusion that the landlord was not 
entitled to the exemption from the provi- 
sions of the Act. That decision does not 
support the submission made by Mr. 
Shah. On the contrary, that decision 
indicates as to Biles the legislature was 
careful in wording this sub-section (2) of 
Section 4 of the Act in the manner it has 
been worded. There could be cases where 
there may be previous tenants In the old 
building. That building may be demolish- 
ed and the building reconstructed after 
Ist January, 1951. That condition re- 
ferred to in Section 4 (2) of the Act would 
be satisfied in that event. But the legis- 
lature intended that this’ exemption 
should be confined to the cases where 
such newly erected premises are let for 
the first time after Ist January. 1951, 
otherwise such old tenants who agreed to 
hand over possession for reconstruction 
Pa lose benefit of the provisions . of 


: 10. Mr. H. P. Sompura, learned 
Advocate, appearing for the respondent, 
in support of his argument, relied upon 
the decision of a single Judge of this 
Court in Second Appeal No. 328 of: 1962, 
D/- 11-10-1968 (Gui), Mehta J.. who has 
decided that appeal, had to deal with this 
very question in that that aa appeal. After 
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referring to Section 4 (2) of the Act, 
which reads: 

“This Act shall not apply to new 
premises erected and let for the first time 
on or after the Ist January, 1951.” 
it is observed: 

“This is the exemption section and 
the exemption is attracted to the new pre- 
mises. The exemption is with reference 


‘to the particular premises falling within 


Section 4 (2) and it does not depend on 
the person concerned. The entire scheme 
of Section 4 is to exempt certain pre- 


eee euntnnace 


mises 
It is further observed therein: 
. “Exemption under Sec. 4 (2) would 
be attracted if the premises in question 
fulfil the following conditions: 
(1) they must be new premises, 
(2) erected and let, 
(3) for the first time, 
(4) on or after 1-1- 51. di 

that case also, there was no contro- 
versy that the premises were erected and 
let for the first time on or after ist 
January, 1951. The = contention raised 
therein was that as part of the new pre- 
mises was further let on more than one 
occasion subsequentiy, such letting ceased 
to be the letting for the first time and, 
therefore, the premises to which the 
exemption was originally attracted ceased 
to enjoy such exemption. The whole 
controversy therefore.was in regard to the 
interpretation of the words “let for the 
first time on or after 1st January, 1951” 
and particularly, as regards the expres- 
ea “first”. It was observed by Mehta, 


“Ona plain, literal, grammatical inter- 


‘pretation, in the context of the exemption 


in respect of certain newly erected pre- 
mises, it is obvious that once the exemp- 
tion is attracted on fulfilment of these 
two conditions, to the new premises, 
which are erected and let for the first 
time on or after Ist ‘January, 1951. the 
exemption could never be lost because of 
the subsequent letting of the premises. 
The exemption does not depend on the 
different occasions when it is let. What 
is material is that the new premises 
which are erected must have been let 
for the first time on or after 1-1-51. It 
is not for me to go into the question as to 
whether the expression “for the first time 
on or after 1-1-51” governs both the 
words “erected and let” in this case. In 
Lalsing v. Hamidmiyan, (1968) 7 Gui = 


861, my learned brother Sarela, J., 


in terms held at p. 864 that the expres- 
sion “for the first time” has reference to 
“erection” and “letting”. My learned 
brother in terms held that for a building 
to be new or newly erected it was not 
necessary that there should be no build- 
ing at that place before. If a building 
was destroyed and a different building 
took its place, whether on the whole or 
part of the area on which the old building 


= 
a 
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stood, it would be reasonable to call it a 
new building. If the building was not 
destroyed but underwent a reconstruc- 
tion, then whether or not the result was 
. would depend upon the 
nature of the reconstruction. _ there 
had been change of identity. then what 
had come into existence was a new build- 
ing. If the building was new in accord- 
ance with this test, the premises could be 
called new premises within the meaning 
of Section 4 (2). In such cases if the 
letting was done prior to 1-1-51 and the 
old tenant had continued, it is obvious 
that the second conditlon would not be 
fulfilled, even if the construction of tne 
new building in this sense had been done 
after 1-1-51. That explains the import of 
the expression “for the first time” even 
in the context of letting, and these words 
would not be redundant as contended by 
Mr. Shah. Mr. Shah’s argument that what 
is let for the second or third time could 


never be said to be let for the first time: 


a or after 1-1-51 is completely miscon- 


cause of being erected and let for the first 
j Televant date, they would 
the said two conditions 


third letting would itself imply 
that there was first letting and so lorg 
as the first letting was on or after 1-1-51, 
d ingredient in Section 4(2) 

y fulfilled, even on 
subsequent letting. 





legislature could have equally contended 
itself by deleting that clause, if it intend- 
ed to exempt all such new premises erect- 
ed and let on or after 1-1-51. As we have 
already stated, the context of this exemp- 
tion is by reference to certain 

let first on or after 1-1-51, and so if the 
letting of the premises satisfied this rele- 
vant condition of the first letting on or 
after 1-1-51, the exemption would not be 
lost because of any subsequent letting. 
This construction would be more in ac- 
cordance with the scheme of this exemp- 


tion which is not with reference to per- 


sons who are on the premises, but with 
reference to premises itself, it would 
also carry out the purpose of this exemp- 
tion. The legislative intention of exemp~ 
ting new premises would be of encourag- 
ing building activity so that more houses 
can be provided for the tenants. If any 
other .construction is adopted, the whole 
urpose of encouraging. building activities 
exempting new premises constructed 
and let after ae relevant date would be 
frustrated, as the exemption which would 

be attracted would be lost immediately 
after the first letting was over. It may 
be within few days or few months or even 


A LE. 


years, it was made to depend on subse- 
quent letting. That wo not only 


to 
4(2), but would defeat its very object of © 
encouraging building activities, sought to 
be achieved by taking out these new pre- 
mises from the scope and ambit of the 
rent control legislation.” - 
It thus appears that all these questions 
y Mr. Shah were raised by him 
before my learned brother Mehta, J. and 
those contentions have been negatived.) 
In my opinion, that has been rightly done. 
Furthermore, that decision also j binding 
on me. 


11. It was contended by Mr. Shah 
that in view of the decision of a Division 
Bench Co S d A 


of- urt in Secon ppeal 
No. 443 of 1963, „pI 13-12-1968 (Guj) the 


of vision 

Bench in Second Appeal No. 443 of 1963, 
I do not find any ratio therein which 
runs counter to the decision of Mehta, J. 
The Division Bench also referred to ‘the 
decision of Sarela, J., in- (1966) 7 irs as 
861 (supra) and approved the -view tak 

by Sarela, J. It was contended before the 
Division Bench on ae of the respon- 
dent (original plaintiff) 


“If the present premises are ae ereid 
for the first time or after January 1, 1951. 
then only they can be let out and no ques- 
tion of letting out would arise unless the 
new premises are first erected. It was, 
therefore,. contended that the only pos- 
sible construction would be that Section 


` 4(2) applies to those new premises which 


are erected. but which are erected- at any 
time either before or after Jaruary 1, 
1951; but are Jet out for the first time on 
or after January 1, 1951. This construc- 
tion was accepted by the learned District 
Judge. With respect, we are unable to 
accept his conclusion. In. the first place, 
it is possible that there may be an exist- 
Ing tenant in a building, which was in ex- 
istence prior to January 1, 1951 and the 
existing tenant may enter into an argrea- 
ment with the landlord under which the 
old building is pulled down and a new 
building with a new identity comes into 
existence: but by virtue of the agreement 
under which the landlord was permiited 
to pull down.the old building and put up 
the new building, the old tenancy is 


agreed to be continued between the land- 


lord and the In such a case 


cted 
January 1 1951, they cannot be said to 
have been let for the first. time on or 
after January 1, 1951. The  Iegisleture 
had to provide for all possible contingen-~ 
cies when it laid down the exemption 
clause under Section 4(2) and, therefore, 
it has laid down the datum line both as 
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regards the erection as well as for prin 
out. An illustration of the kind which 
we have just given is provided by th 
facts in Second Appeal No. 467 of 1985 
Gui) decided by our learned brother 
ompura, Ja on November 20, 1988.” 
The Division Bench has approved the 
correctness of that decision of Som- 
pura, J.. which I have also referred 9 
earlier. There is, therefore, nothing in 
this decision of the Division Bench which 
_ |runs ue to the ratio of the decision 
of Mehta, J 


12. Mr. Shah lald emphasis on the 
observations made in the decision of this 
Division Bench which I will presently. 
refer to. It is observed therein: 


‘Tt is, therefore, to provide against all 
possible contingencies that the legislature 
has advisedly laid down three conditions, 
viz, that the premises must be new, 
secondly, that the new premises must be 
erected on or after January 1, 1951: and 
thirdly, that they must be let out for the 
first time on or after January 1, 1951. 

It was contended on behalf of tne ori- 
Pinal plaintiff before us that the wordsi 
“for the first time” occurring Immediately. 
after the word “let” in Section 4(2) indf: 
cate that the datum-line of January T, 
1951, is applicable only to letting and noft 
to the erection of the building. It was 
contended in this connection that once the 
building is erected, the erection lasts per: 
manently and there cannot be any ques- 
tion of a building being erected for the 
first time and since the words: “for the 
first time” are connected with the words: 
“on or after 1st January, 1951”, it must 
be taken that only it is letting which is 
capable of being for the first time on or 
after Ist January 1951 and not the erec« 
tion of the building. This argument can- 
not be accepted because there cannot be 
any question of building being erected for 
the first time. The words “for the first 
time” must go with “letting”? but so far 
as the datum-line ist January 1951, is 
concerned, it must go both with the erec: 
tion and letting for the first time.” 


. The construction of Section 4(2Y, 
which has appealed to us, is, in our opl- 
n, also in consonance with the policy. 

of ie legislature under which on the one 
hand protection is sought to be given to 
the tenants and on the other hand an af- 
tempt is made to encourage new construc- 
Hon so that the landlords and owners of 
properties might be induced to put up 
new structures and let them ouf. In res- 
pect of such premises which are erected 


` after Ist January, 1951 and let for the ` 
first time after ist January, 1951, there . 


cannot be any question on the interpreta- 
tion that we puf upon Section 4(2), that 
such premises would not be exempt from 


the operation of the Saurashtra Rent Con-. 


trol Act, and thereby there would be an 
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-founded. In my opinion, Mehta, A 
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Inducement to the owners of property and 
landlords to put up new structures and 
let them out.” 


‘The only. contention negatived therein 
was that such premises which are newly 
constructed need not have been erected 
or constructed before. Ast January 1951. 
There is nothing in this decision even to 
suggest indirectly irae such second let- 
ting of admittedly new premises erected 
after 1st January. 1951’ and which were 
first let on or after Ist January, 1951, 
would lose the benefit of exemption as 
they came to be re-lef. I am, therefore, 
oak opinion, that the argument of Mr. Shah 


a doubt about 
the correctness of the decision of my 
learned Brother, Mehfa, J. is not sie 
rightly decided the case and I see no good 
reason to refer it to a ar Bench. The 
result is that the appeal fails 

13. On behalf of the plaintiff-res- 
pondent, cross-objections have been filed 
in regard to the mesne profits in lieu of 
rent for use and occupation from the 
date of the suit upto. the date of the deli- 
very of possession. 

14. It appears that through over- 
sight, the learned District Judge has 
forgotten to pass this order regar 
mesne profits. Such an order ought to 
have been passed when the plaintiff 
succeeded in getting a decree for eviciion 


‘The agreed rent was Rs. 45/- per month. 


Mesne profits have been claimed at that 
rate. The plaintiff is entitled to claim 
mesne” profits at that ‘rate from the date 
of the suit till the delivery of possession. 
Tt is stated at the Bar that possession of 
the suit premises has swipe been hand- 
ed-over by the appellant to the respun- 
dent. : Cross-objections are, therefore. 


W 

_ Ub. The point that was raised by 
Mr. Shah In the appeal was a Sanat 
sial question. When the appeal was fil 
there was no decision of this Court oA 
this point. The question was a debalable 
one. Taking into. consideration these 
facts and circumstances, it will be proper 
and just to order each party to bear its 
own costs in this appeal as -well as in 
¢cross-objections. 

16. So far as cross-objections are 
concerned, through oversight, the learned 
District Judge had forgotten to pass an 
order reg mesne profits. 


_ 47. ‘The appeal is dismissed, Cross- 
objections are allowed -and the decree 
passed by the learned District Judge is 
modified. The appellant-defendant is 
directed to pay mesne profits at the rate 
of Rs. 45/- per month to the plaintiff-res- 
pondent from the date of the suit upto the 
delivery of possession of the suit premises, 
The decree passed for eviction is cons 


3 


inte ae nei ee en 
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firmed. Each party is ordered to bear its 
own costs in this second appeal as well as 


in cross-objections. 
Appeal dismissed. 
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Shankarrao Ramrao Mairal, and an- 
other, Appellants v. Sumati Bhika 


- Second Appeal No. 676 of 1962, Dj- 
24-2-1970 against Order: of- D. De 
Dist. J. Baroda, in Civil Appeal No. 41 
9 


(A) Civil P. C. (1908), Section 100 — 
Person whether a bona fide purchaser for 
value without notice is a question of fact. 
i (Para 11) 

(B) Civil P. C. (1908), Order 7, R. 1 
— Mention of Agents name along 
that of the principal does not make the 
suit one against the Agent. (Para 12) 


(C) Specific Relief Act (1877), S. 12, 
Explanation —— Agreement Le meh 


decision is not dis- 
turbed merely because the question can 
be viewed at a slightly different angle. 


Thus where municipal. requirements 
opening a road altered the boundaries of 
a plot of land which was agreed to be 


of the agreed land it was held that specific 

shea ne of the agreement could not 

ordered. (Paras. 15 to 17) 

N. V. Karlekar, for Appellants ; C. K. 
Patel, for Respondent. . 


JUDGMENT:— This appeal is direct- 
ed against the appellate judgment and 
decree in Regular say Appeal No. 41 of 
1961 decided by Mr. D. A. Desai, District 
- Judge, Baroda. 

2. The facts of the case briefly. 
stated are as under. 


. 3. The defendant No. 1 owned a 

piece of land in the Wadi locality of the 
city . of Baroda. He farmed out plots in 
that piece of land and started selling th 


em 
as building sites. There were several 


rows of plots known as A, B, C and so on, . 


Row C contained 10 plots which were num- 
bered as C10. On 26th August 1958 the 
plaintiff entered into an agreement of sale 
with the defendant No. 1 for 

plot C-5. The defendant No. 1 agreed to 
sell it to her for a sum of Rs. 326.25 p. 
The agreement of sale is evidenced by re 
ceipt of payment Ex. 43 under which on 
27th August 1958 the plaintiff paid to the 
defendant No. 1 a sum of Rs. 51/- as ear- 


nest money. On 3rd March 1959 the bal- 
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the def 
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ance of Rs. 275.25 p. was paid by the 
plaintiff to the defendant No.1. It is the 
plaintiff's case that thereafter the defen- 
dant No. 1 did mot execute the sale-deed 
in spite of the plaintiffs attempts to zetit 
radial ep eg! him. Th laintifi, there- 
fore, filed Regular Civil Suit No. 1252 of 
1959 In the Court of the Civil Judge (Seni- 
or Division) at Baroda for obtaining decree 
for T c performance of the said agree- 
men 

4. The defendant No. 1 filed his . 
written statement. He contended tha 
though he had farmed out the plots and 
numbered them it was only a provisional 
lay-out because it- was subject to the ap. 
proval of the Municipality of Baroda. Ac- 
cording to him, since the Municipality of 
Baroda did not accord immediate approval 
to his lay-out of the plots he could not 
execute a sale-deed in ror of the plain- 
tiff. ADN that he did’ was to register the 
intending purchasers of the plots. He 
further contended that plot C-5 had not 
been in existence at the time of the final 
lay-out because it had merged Into a road. 
Therefore, according to him, no specific 
Performance can be ordered against him. 


5. The trial Court raised the is 
sues and recorded evidence. It held the 
agreement of sale to have been ed. 
But it further held-that plot C-5 as if 
existed at the date of the suit was mate- 
rially different from the original plot C-5 
and that, therefore, the identity of the 


_ original plot C-5 had been lost. In that 
sold so materially as to alter the identity ` 


view of the matter the learned trial Judge 
dismissed the suit. 


6. The plaintif? filed in the Cour - 

of the District Judge at Baroda Regular 

Civil Appeal No. 41 of 1961 challenging- 
passed by the learned triak 


Te The learned District Judge, on 
consideration ‘of evidence, arrived at the 
finding that though original plot C-5 had 
undergone alterations they were not sub- 

stantial or material alterations and that, 
therefore, the plaintif was entitled, tg 
obtain paa for specific ormance 
against the defendant No. 1. In that view 


of the matter the learned District Judge 


allowed the appeal, set aside the decree 
of the trial Court and passed decree fon 
p raa performance against the defen- 


I may. state here that the de 


was that he is a bona 
value without notice. On appreciation of 
evidence his plea has been negatived by; 
the Courts W. 


Q It Is against this appellate .de- 
crec of the learned District Judge tha% 
endants have led the presenf 

Appeal. 


t 
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10. Mr. Karlekar who appears for 
the original defendants has raised three 
contentions before me; (1) Identity of the 
original plot C-5 has been lost and, there- 
. fore specific performance cannot be or- 

dered, (2) Application Ex. 58 was made to 
the trial Court for framing an issue whe- 
ther the power of attorney holder had the 
authority to transfer the property and the 
trial court was in error in rejecting that 
application, (3) There is an error in hold- 
ing that the defendant No. 2isnot a bona 
fide purchaser for value without notice. 


11. So far asthe third contention is 
concerned, the decision ‘of both the Courts 
below thereon has been based upon ap- 
preciation of oral evidence in the case. 
Therefore, whether the defendant No. 2 
is a bona fide purchaser for value with- 
aut notice or not is a question of fact 
and pores interfere with it in secand 

ppeai. 


12. So far as the second conten- 
tion raised by Mr. Karlekar is concerned, 
his submission is that the plaintiff has 
sued the holder of power of attorney and 
not the principal. Shankarrao Ramrao 
Mairal is the principal. Vishnu Narayan 
Malthankar is the holder of power-of- 
attorney. In the plaint the defendant No. 
L has been described as follows. 


“Shri Shankarrao Ramrao Mairal by 
his constituted attorney Shri Vishanu 
Narayan Malthankar, residing at Baroda. 
Dandia Bazar.” 


In my opinion, the manner in which the 
defendant No. 1 has been described in 
the plaint clearly shows that the plain- 
tiff has been suing the principal Shankar- 
rao Ramrao Mairal and not the holder 
of power of attorney Vishnu Narayan 
Malthankar. It was not necessary for 
the plaintiff to write the name of the 
of power of attorney while stat- 
ing the name of the principal Shankarrao 
Ramrao Mairal as the defendant No. 1. 
But in any case by doing so the plain- 
tiff has not sued the holder of power 
of attorney. The suit which she has 













filed is, so far as the defendant No. 1 is- 


concerned, against Shankarrao Ramrao 
Mairal, the principal. Therefore, the 
second contention which Mr. Karlekar 
has raised fails. 


13. So far as the first contention 
of Mr. Karlekar is concerned, I shall first 
state certain facts which both the Courts 
below have found. Plot C-5 as it was ať 
the date of the suit was mot the same as 
it was at the date of the agreement of 
sale. Plot C-5 was reconstituted by the 
defendant No. 1 after he entered into the 
present agreement of sale with the plain- 

The reconstitued plot C-5 is differ- 
ent from the original plot C-5 in certain 
respects. Firstly, the boundaries have 
undergone alterations. The northern 
boundary of the original plot C-5 has been 
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shifted 4 feet to the south. Therefore, a 
stretch of land 4 feet in width in the north 
which earlier formed a part of the origin- 
al plot C-5 has now been excluded from 
the reconstituted plot C-5. The southern 
boundary of the original plot C-5 has been 
shifted 4 feet further to the south. There- 
fore, a stretch of land 4 feet in width to 
the south has been added to it with the 
result that this new piece of land is an 
addition so far as the reconstituted plot 
C-5 is concerned. With the refixing of the 
northern and the southern boundaries as 
stated above the western and the eastern 
boundaries have necessarily undergone al- 
terations. ‘Both of them have been extend- 
ed in the south to the extent of 4 feet 
each and have been cut down in the 
north to that extent. The learned Dis- 
trict Judge has been in error in observing 
that the reconstitution of the original plot 
C-5 bas mot produced any impact whatso- 
ever upon its western and eastern boun- 
daries. However, the total extent of the 
area Of the reconstituted plot C-5 has re- 
mained the same as the original plot C-5 
had. However. even though the extent 
of the area of the reconstituted plot C-5 
has remained the same all its boundaries 
have undergone alterations and its physi- 
cal situation has also been altered with 
the exclusion of a 4 feet wide piece of 
land in the north and inclusion of a new 
4 feet wide piece of land in the south. 


14. All these alterations were ren- 
dered necessary for the defendant No. 1 
to make because at the time of according 
the sanction to his lay out of the plots the 
Municipality of Baroda imposed a condi- 
tion that there must be a road interven- 
ing between plots C-5 and C-6 and extend- 
ing on both the sides. The fulfilment of 
this requirement of laying outa road be- 
tween the original plot C-5 and the orizi- 
nal plot C-6 necessitated the reconstitution 
of plots and in the process of reconstitu- 
tion row C which had 10 plots originally 
came to have only 9 plots. This process 
of ‘reconstitution has been described by 
the learned District Judge in his judg- 
ment quite clearly. It is, therefore. not 
AS for me to repeat all those facts 

e. 

15. Laying out of a road between 
the original plot C-5 and the original plot 
C-6 which were earlier adjacent to and 
conterminous with each other has also al- 
tered the situation of the original plot 
C-5. The reconstituted plot C-5 now 
opens out and abuts on the road. So far 
as the alterations are concerned, the learn- 
ed District Judge has not found anything 
more than what the learned trial Judge 
has found. Taking into account all these 
alterations it cannot be said that what the 
defendant No. 1 agreed to sell and the 
plaintiff agreed to purchase was such a re- 
constituted and physically altered plot. 
Merely because a plot the same 
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umber C-5 it cannot be sald to be the 
same property agreed to be sold. A 
mere number determines notbing. The 


the reconstituted plot 


nal plot C-5. Supposing’A and B enter 
into an agreement of sale in respect of a 
plot of land which bears No. 10. The plots 
are subsequently re-numbered. Plot No. 
25 comes to be renumbered as plot No. 10 
and plot No. 10 comesto be renumbered 
as plot No. 19. If a suit for specific per- 
formance of the agreement ofsale of plot 
No. 10 is filed, in respect of which plot 
shall the Court pass a decree for specific 
performance—Plot No. 25 which is renum- 
bered as plot No. 10 or plot No. 19 which 
is the original plot No. 107 Specific per- 
are can only be ordered. in my opl- 
in respect of new plot No. 19 (old 

pee 10). Therefore, merely because 

a pare bears the same number as it bore 
at the time when the parties entered into 
the agreement of sale it does not ipso 
facto follow that a decree for specific 
performance of the agreement of sale in 


respect of that plot must be passed. On 


reading the entire Judgment of the learn- 
ed District Judge I find that he has been 
guided by two factors. The first of them 
is that there is a plot which bears No. C-5. 
He, therefore, ves at the conclusion 
that a decree for specific performance 
can be . The second factor which 
I find in his judgment is that what ‘the 
learned trial Judge regards as material 
alterations are regarded by him as in- 
significant and inconsequential altera- 
tions. I may add that on appreciating the 
evidence on record and on considering 
the facts and circumstances of the case 
the learned District Judge has found no 
new facts which the learned trial Judge 
did not find. If he had found some new 
facts they would have probably justified 
the tilting of the balance. The learned 
District Judge has not disturbed any. 
finding of fact arrived at by the learn- 
ed trial Judge. In such a case, there 
would have been some justification for 
tilting the balance. What I find is that 
what one regards as material is regard- 
ed by another as inconsequential. It is 
merely a difference in approach. It is 
merely a difference in the manner of 
looking at the question. So far as the 
reconstituted plot C-5 is concerned, I can- 
-not cling m to the paid and con- 
firm the decree passed by. th 


C-5 answers the description of the origi- 


restoring the decree passed by 


‘A. I, He 


District J udge. The alterations, chal 
to by me in the foregoing paragraphs, ar 

fin my opinion, substantial and material 
alterations and, therefore, it cannot be . 
said that the original plot C-5 in respect 
of which the present agreement of sale 
was entered into ne the parties has 
been in existence 


16. Section H2 of the Specific Re- 
lief Act, 1877 (it applies to the present 
case) confers upon a Court of law dis- 
cretion in the matter of passing decree 
for specific performance. It is well- 
settled that this discretion has to be ex: 
ercised judicially and according to well- 

recognised principles. It cannot be ex- 
ercised arbitrarily. In this case the learn- 
ed trial Judge refused to pass the decree. 
No new facts and ces have 
been pointed out by the learned Distric 
Judge which could have persuaded him to 
take a different view and to interfere 


the decree. The decree which the learned 
trial Judge passed in this case was reason- 
able and in order. Merely because one is 
able to look at the question from a slight- 
ly different angle at the appellate stage 
always interfere with the 

in matters of spe- 


District Judge is Hable to be set aside. 


17. Mr. Patel] appearing for the 
plaintiff has contended that instead of 
the learn- 
ed trial Judge, I should remand the suif 
to the trial Court for the following pur- 

. ‘He submits that both the Courts 

w have assumed that the defendant 
No. 1 was under compulsion from the 
Baroda Municipality to lay out the road 
intervening bétween the original plot C-5 
and the original plot C-6 and to reconsti- 
tute the plots consequently. He further 
submits that there is no evidence on re- 
cord to support that assumption of both 
the Courts below. ether the defen- 
dant No. 1 laid out the road intervening 
between the original plot C-5 and the 
original plot C-6 and reconstituted the . 
plots voluntarily or under compulsion is 
a material question. If he did it without 
any compulsion from the Baroda Munict- 
pality then it is open to the plaintiff to 
obtain . the decree for specific perfor- 
mance in respect of that particular piece 
of land which was original plot C-5 irres- 
pective of the reconstitution of plots ‘and 

ve of the lay-out of the said 
road. I find some force in this conten- 
tion raised by Mr. Patel. 


18. In the result, I allow the ap- 
peal, set aside the decrees’ passed by. both 
the Courts below and remand the suit to 


the trial Court for raising the following 
issue. 
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Whether the defendant No. 1 was 
under compulsion from any Iocal authori- 
ty to reconstitute the plots and to lay out 
the road intervening between the original 
plot C-5 and the original plot C-6 or whe- 
ther he did those things voluntarily and 
on his own. 


So far as the question which was agitated 
before the two Courts below is concerned. 
it has been concluded by this judgment. 
Tf on the issue raised by me the learned 
trial Judge arrives at the finding that the 
defendant No. L was under compulsion 
from the local authority to do so the 
claim for specific performance will have 
to be dismissed. If he arrives at the con- 
trary finding then he shall decide the sui? 
according to law and in light of the ob- 
servations made in this judgment. It 
s be open to the plaintiff to make 

such claim for compensation before the 
trial Court as she is entitled to make in 
law. If the plaintiff applies for amend- 
ment of the plaint so as to enable her to 
make such a claim, the trial Court shall 
consider it on merits and according to 
law. In the special circumstances of this 
case, there shall be no order as to costs of 
this appeal. 


Appeal allowed. 
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First Appeal No. 267-of 1962, D/- 29- 
4-1970 against order of . K. Parmar 
Civil J. Sr. Divn. Junagadh in Spl. Civil 
Suit No. 12 of 1960. 


(A) Administration of Evacuee Pro- 
pat Act (1950) S. 8(2A) (as inserted by 
Administration of Evacuee Property (Am- 
endment) Act (1 of 1960) — Sub-section 
validates the vesting of the property in 
the Custodian irrespective of the consi- 
deration whether such vesting was under 
an invalid or a valid law. (X Ref:-Consti- 
tation of India, Art. 14) (paras 19, 20) 
_ The use of the non obstante clause in 
the sub-section shows ‘that the deeming 
clause regarding validity would come into 
effect even if it is found that the law 
under which the vesting was previously 
made was defective or invalid. The non 
obstante clause does not limit the function 
of operative portion of sub-section (2A). 
Thus it cannot be said that it applies only 
to those repealed laws which are found 
defective or invalid. ATR 1954 SC 596 & 
(1963) 4 Guj LR 483 & AIR 1961 SC 365, 
Relied on. (Para 19) 


CO/DO/B141/71/YPB/P,__ 
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l 1987) AIR 1957 All 561 (V an * am 
7 All LJ 509, Azizun N 


Guj. 18% 


e deeming clauses in sub-section 
(ay a a5 not make any discrimination be- 
tween the persons covered by the same 
category. The effect of the validation of 
the vesting of the property made under 
the repealed law would act equally with 
regard to persons whose property rights 
are POU affected under the repealed 
laws (Para 22), 


(B) Interpretation of Statutes — 
Mere literal interpretation of the language 
in a ahr is not always correct. 

necessary th e language can be controlled, 
if such control is justified, by reference 
to the intention of the Jezislaturė 1 in enact- 
ing the statute. (Para 20) 


If the court finds that there is some- 
thing implicit behind the words which 
are actually used in the statute which 
would control the apparent literal mean- 
ling of those words, the court can give the - 
true and proper meaning to those words 
with a view to bring about the implicit 
meaning. (Para 20). 


Cases Referred, Chronological Paras 


(1968) AIR 1968 SC 169 (V 55) = 
1967-3 SCR 736, Custodian -Evacuee 
Property v. Jafran Begum 

{1967) AIR 1967 SC 1244 (V. 54) == 
1967-1 SCA 497, Haji Esmail Noor 
Mohd and Co. v. Competent 


Officer Lucknow 
(1964) AIR 1964 SC 1230 (V 51) =! 
1964-6 oe 784, R. L. Arora v. 


State U. P. 
{1963) 4 Gul LR 483 = TLR (1963) 
Guj 385, one Hajrabibi v. Sk. 


Hamed Hus 

(1961) AIR 1961. SC 365 (V 48) = 
1961-2 SCR 91, Azimunnissa v. 
‘Dy. Custodian Evacuee Property 
Dist. Deoria 


+ 


20, 2r 


nea Custo dian 
(1954) AIR 1954 SC 596 (V 41) ‘= 
(1955) 1 SCR 206, Dominion of 
India y. Shrinbai A. Irani 19 
(1954) ‘AIR 1954 Raj 214 (V 41) ‘= 
1955 Raj LW 95, Barkatali v. Cus- 
todian General of Evacuee Property 


of India 

(1952) AIR 1952 Raj 162 (V 39) = 
1952 Raj LW 154, Hafiz Abdul 
Rahim v 


. Dy. Custodian 
(1951) AIR 1951 Bom 440 (V 38) = 
-53 Bom LR 621, Abdul Majid Haji 
Mohammed v. P. R. Nayak 13 


(1940) ATR 1940 PC 105 (V a, ‘om 
'42 Bom LR 767, Secretary of 
State v. Mask & Co. 13 
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Desai, Govt. eee (for Nos. 1 to 3); D. 
U. Shah and S. M. Shah, (for No. 5) and 
A Chhaya, (for No. 4), for Respon- 

en 
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out of the suit filed by the appellant to 
obtain a decree for a declaration that the 
order passed by the Assistant Custodian, 
Junagadh on 5th April, 1950 declaring 

. to be an evacuee, and his properties, 
evacuee properties, as illegal. invalid and 
_ ultra vires and for an injunction restrain- 
ing the competent officer, Evacuee Inter- 
est from doing certain acts. The said 
suit was filed in the court of Civil Judge 
(S. D.) at Junagadh where the same was 
registered as special Civil Suit No. re of 


. 2. Short facts of the case are that 
tbe plaintiff was the owner of one-half 
share in two immoveable properties one 
situated at Junagadh and the other at 
Mangrol. He was also the owner of one- 
half share in a business concern carried 
on in the name and style of “Noorbhai 
Valibhai” at Junagadh. Sometime after 
the partition of the country i.e. on 12th 
July, 1949 the -plaintiff applied to the 
First Class Magistrate. Junagadh for a 
_“no objection” certificate on the ground 
that he wanted to visit Macca on a pilgri- 
mage along with his sister who was to 
Jn him from Karachi. It is found from 

record of the case that on this appli- 
cation of the plaintiff the magistrate con- 
cerned issued a certificate on 18th July. 
1949 that the plaintiff was “a bona fide 
subject of Junazadh District”. The plain- 
tiff claims that  thereafer he “went to 
Macca but on his return he went to Kara- 
chi to leave his sister there. According. to 


the plaintiff, his sister thereafter fell iL 


and therefore he had to stay on at Kara- 
chi. During that stay permit system was 
enforced with the result that he could 
not return to India soon. According to 
the plaintiff he was thus detained in Pakis- 
tan for about two years and six to nine 
months. 


3. The plaintiff came to India on. 


a temporary permit; but on plaintiffs ap- 
plication dated 7th August, 1953, the Gov- 
ernment of Saurastra allowed him to stay 
fn India subject to the condition that Eva- 
. Cuee procee already launched or 
proposed to be launched would not he af- 
fected “and that the plaintiff would have 
therefore, no claim over the |. properties 
Weve are in possession of Assistant Cus- 


4. In the meanwhile, Le., on 17-3- 
1950 Assistant Custodian, 

perty, Junagadh Division had issued a 
notice under Section 7 of Ordinance 
XXVI of 1949 requiring the plaintiff to 
show cause why orders should not be 
passed declaring the plaintiff an evacuee 
and “all his property” as evacuee pro- 
perty. The notice did not give any dis- 
cription of the properties in 
and did not also specify the grounds 
under which he was to be held an eva- 
cuee. It is an admitted position that this 


Evacuee  Pro-. 


question . 


A. t. RB 
notice . was delivered to plaintiffs son 
Noormamad on 23-3-1950 and that the 
Noormamad then sent it to the plaintiff 
who was at that time at Karachi 

5. The plaintiff did not . appear 
before the. Assistant Custodian with the 
result that on 5-4-1950 he was declared 
an evacuee and his 
properties. Plain and 
revision. against this order without. any 
success. Finally competent officer sepa- 
rated the interest of the plaintiff in the 
properties in question. The immoveable 


purchased by defendant No. 5 Chellaram 
(respondent No.-4)\and the one bearing 
E. P. No: 189 at Junagadh was purchased 
by defendant No. 6 Menzhraj Pessumal 
(Respondent No. 5). 


6. In the suit the plaintiff has - 
raised the contention that the notice re- 
quiring him to show cause does not com- 
ply with the statutory provisions inasmuch 

as Ít is not in the prescribed form and 
hence it is no notice in the eye of law. 
Therefore, according to the plaintiff, the 
declaration of his properties as evacuee 
properties made by the Assistant Custo- 
dian on 5th April 1950 is void. a 
and invalid. According to the 
the said declaration is invalid sps be- 
cause the said notice is not served per- 
sonally on him. The plaintiff has fur- 
ther contended that E. P. No. 14 at Mang- 
rol has not been declared an evacuee 
property and therefore does not vest in 
the Custadian. i 


T. As against this, the case of the 
oa is that the show cause notice 

issued by the Assistant Custodian is pro- 
per and even if it is believed that the 
said notice was, in any manner, defec- 
tive, the said defect does not affect the 
vesting of the properties in question in 
view of sub-section (2-A) of Sec. 8 which 
was introduced by Administrati 
Evacuee Property Amendment Act (No. 1 
The respondents also contend 
view of Sections 28 and 46. of the 
Administration of Evacuee Property Act, 
1950 (which is hereafter referred to as 
“the Act”), oe Court has no furisdic- 
tion to try this suit. 

&. The learned Judge of the trial 
Court has accepted the contentions of the 
respondent-defendants and has found on 
facts that the plaintiff has failed to prove 
that he went t Macca in the year 1949 


with his sister. 


During the course of the hearing of 
this appeal, Shri Mehta, the learned Ad- 
vocate for the appellant contended that 
the show cause notice issued by the As- 
sistant Custodian under Section 7 (1) of 
the Ordinance is thout any legal 
effect because if des not mention any 
posed to be declared an evacuee and also 
ground on which the appellant was pro- 
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because it does not specify or give any 
description of the properties which were 
sought to be d evacuee properties. 
He drew our attention to the fact that 
according to the rules framed under 
Ordinance XXVII of 1949 the said notice 
Should be in the prescribed form No. 1 
and should specifically mention the 
grounds on which the person who is call- 
ed upon to show cause is proposed to be 
declared an evacuee. According to Shri 
Mehta, therefore, the notice in question 
was no notice im the eye of law and 
hence it did not confer any jurisdiction 
on the Assistant Custodian to take any 
further steps in the matter. For this 
proposition he relied on certain decisions 
of Bombay and Rajasthan High Courts. 


9. Shri Mehta also attacked the 
validity of the Assistant Custodian’s prder 
dated 5th April 1950, on the ground that 
the notice issued under Section 7 (1) of 
Ordinance XXVII of 1949 was not per- 
sonally served upon the appellant. In 
this connection he drew our attention fo 
the relevant provisions of the Ordinance 
and the rules framed thereunder and con- 
tended that according to these provi- 
sions the Assistant Custodian should have 
first tried to serve the notice personally 
upon the appellant, and failing to make 
such a personal service. he should have 
proceeded to serve by other methods of 
substituted service. According to Shri 
Mehta, therefore. all the proceedings 
which the Assistant Custodian adopted 


for declaring the appellant an evacuee 
are vitiated. 
10. As for the amendment of Sec- 


tion 8 of the Act by the addition of sub- 
Section (2-A}, Shri Mehta contended that 
this amendment of Section 8 applies only 
to those orders and actions of the Custo- 
dian which have been issued under those 
enactments for the Administration of 
Evacuee Property, which have been 
found invalid. or defective. In the 
opinion of Shri Mehta, if the action is 
taken by the custodian or the Assistant 
Custodian under the enactment which is 
neither defective nor invalid, and if such 
an action is not found to be in confirmity 
with the provisions of law then such an 
action is not saved by. the amendment 
in question. It was pointed out that the 
impugned notice, under which the As- 
sistant Custodian called upon the present 
eppellant to show cause why he should 
not be declared an evacuee, and why his 
property should not be declared evacuee 
property was issued under Ordinance 
XXVI of 1949 which is neither defective 
nor invalid and therefore, the action in 
question is not saved by sub-section (2-A) 
of Section 8 which was introduced by. 
the amendment Act No. T of 1980. 


11. So far as the questions as re- 
gards the furisdiction of the Civil Court 
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to try this suit Is concerned, the conten- 
tion of Shri Mehta was that neither Sec- 
Hon 28 mor Section 46 of the Act would 
act as a bar to the jurisdiction of the 
Civil Court because here in this suit we 
are not concerned with any legality or 
illegality of the action of the Assistant 
Custodian during the course of the pro- 
ceedings. According to Shri Mehta, once 
it is held that the notice under Section 7 
(1) of the Ordinance XXVII of 1949 {Is 
illegal, then the very foundation of the ex- 
ercise of the jurisdiction by the Assistant 
Custodian is destroyed and therefore 
what is involved is the question whether 
the Assistant Custodian had any jurisdic- 
tion to act under Ordinance XXVI of 
1949 or the Administration of Evacuee 
Property Act of 1950. According to Shri 
Mehta, therefore, the jurisdiction of civil 
court would not be barred in such matters. 

12 So faras the second point abou? 
the service of notice is concerned we find 
that the notice is personally served upon 
the appellant and therefore that point 
should not survive. In this connection 
we may refer to the deposition of the ap- 
pellant-Plaintiff Abdul Kadar at Ex. 34. 
This deposition shows that this notice is 
produced by the appellant-plaintiff him- 
self from his possession and is thus broughf 
into the record of the case. A further re- 
ference to para 13 of his deposition shows 
that he has admitted therein that when he 
was in Karachi he was receiving letters 
‘from his sons. He further admits that one 
of his sons, namely Noormamad, had In- 
formed him about the notice in question 
but he was not able to leave Pakistan for 
India for about 4 to 5 months after recel- 
ving the said notice. If a reference fs 
made to the original notice it will be 
found that it was actually delivered to the 
plaintiffs son Noormamad, who was af 
Junagadh. It is thus quite apparent that 
the Assistant Custodian delivered the 
notice to Nsormamad and Noormamad 
sent the same to his father the plaintiff, 
who was at that time at Karachi. This 
very notice is subsequently produced by 
the plaintiff from his possession at the 
hearing of this case. All these facts go to 
show that the notice in questicn was ac- 
tually received by the pilantiff. Im other 
words, the plaintiff was personally served 
with this notice and therefore his conten- 
tion that he was not personally served is 
of no avail to him. 

13. As far the contentions of Shri 
Mehta regarding the validity of the notice 
issued under Section 7{1) of the Ordin- 
ance and bar to the jurisdiction of the 
civil court to hear this case,it was strenu- 
ously urged by him that the Hizsh Court 
of Bombay has held in Abdul Mallid Hail 
Mahomed v. P. R. Nayak, ATR 1951 Bom 
440, that the notice under Section 7(1) of 
Ordinance XXVI of 1949 which does nof 
disclose the grounds for the proposed ac 
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tion or the description of the property 
sought to be declared an evacuee proper- 
ty is illegal and invalid and does nat con- 
stitute a proper foundation for assuming 
the jurisdiction for further proceedings in 
the matter. Shri Mehta also drew our 
attention to two decisions of the Rajas- 
than High Court, namely, Hafiz Abdul 
Rahim v. Dy. Custodian, AIR 1952 Raj 
162 and Barkatali v. Custodian General 
of Evacuee Property of India, AIR 1954 
‘Raj 214, in support of this argument and 
contended that if the Assistant Custodian 
is found to have acted without furisdic- 
tion then there would be no bar to the 
jurisdiction of the civil court even under 
sections 28 and 46 ofthe Act. As against 
this, the learned Government Pleader con- 
tended that if notice issued by the 

tant Custodian under Section 7(1) is found 
to be defective for any reason the said 
defect is merely a procedural defect and 
does not vitiate the jurisdiction of the 
Assistant Custodian. 


According to the learned Government 
Pleader such a defect in the notice’ would, 
at the most, be considered to be an ille- 
gality but in view of the provisions of Sec- 
tion 46(c) of the Act the civil court has 
- Pot no jurisdiction, „to question the lega- 
lity of any action” taken by the Custo- 
dian under the Act. For this proposition. 
the learned Government Pleader puť re- 
liance upon the’ decision given by the 
Supreme Court in Custodian Evacuee Pro- 
perty v. Jafran Begum, AIR 1968 SC 169. 
The learned Government Pleader further 
contended that their Lordships of the 
Supreme Court have in this decision also 
considered the Bombay decision given in 
ATR 1951 Bom 440 (supra) and have made 
observations going to suggest that the 
principle as regards the ouster of the 
jurisdiction of the civil court which is ac- 
cepted by the’ Privy Council in The Secy. 
of State v. Mask & Co., 42 Bom LR 767 = 
(AIR 1940 PC 105) is too widely stated, 
and therefore, ordinarily the principle 
which should be followed is that the juris- 
.Giction- of the civil court is barred to en- 
tertain or adjudicate upon the question 
whether any property isoris not an eva- 
cuee property or to question the legality 
of the action taken by the Custodian 
under the Acf. 

14. We find, as shown below, that 
the legal defects In the show cause notice 
issued under Section 7 of the Ordinance 
XXVII of 1949 would be of no-help to 
the appellant in view of the insertion of 
sub-section (2-A) in Section 8 of the Act 
and therefore, we are of the opinion that 
it is not strictly necessary a us to decide 
the question as regards the jurisdiction 
of the civil court in this matter or the 
question as regards the legal effects of 
the defects pointed out in that notice. For 
the reasons which follow, we are of the 
opinion that by Insertion of sub-section 


A.J. E. 
(2A) in Section 8 of the ‘Act, vesting of the 
disputed property in the Custodian is 
made complete and final with retrospec- - 
tive effect in spite of the defects -which 
are pointed out in the show cause notice. 
We shall, therefore, dispose of that point: 
without touching the appellant’s conten- 
tion either with regard to the validity of 
the notice or with regard to the jurisdic- 
tion of the civil court. 
15. We have already mentioned 

above the respective contentions of the 

parties with regard to sub-section ins of 
Section 8 of the Act. 


16. Before taking up the discussion 
on the legal impact of the insertion of sub- 
section (2A) in Section 8 of the Act. i 
would be necessary to state shortly how. 
different enactments as regards the Ad- 
ministration of Evacuee Property were 
successively, repealed by Ordinances and - 
Acts. Prior to the enactment of Ordin- 
ance XXVII of 1949, there were State Le: — 
fislations in different States regarding the 
Administration of Evacuee Property. How- 
ever the validity of these State Ordin- 
ances on the subject was successfully chal- 
lenged by some petitioners in Allahabad 
High Court Azizun Nisa v. Asstt. Custo- 
dian, AIR 1957 All 661. The grounds 
for challenge was that there was no entry. 
in the lists in the Seventh Schedule of 
the Constitution Act, 1935 - dealing with 
evacuee property and therefore it was not’ 
competent for the State Legislature to 
make any enactment as regards the Ad- 

tion of Evactiee property. There- 
after on 25th August, 1949, Item 31-B 
relating to evacuees was added fo the con- 
current list by the Government of India 
Act (Third Amendment) Act of 1949 and 
thus this constitutional vacuum was filled 
up. Thereafter on October 18, 1949, the 
Governor General promulgated ‘Ordinance 
XXVII of 1949 called the Administration 
of Evacuee Property Ordinance. ‘This 
ordinance repealed all the previous ordi- 
mances on the subject. The Ordinance 
was converted into an Act called Admin- 
istration of Evacuee Property Act, 1950 
(Act XXXI of 1950) which was brought 
Into force on 18th April, 1951. By S. 58 
of this Act, Ordinance XXVII of 1949 was 
repealed. Even this Act was subsequent- 
ly amended by the Administration of 
Evacuee Property (Amendment) Act % of 
1960 as from 27th February, 1960. By 
this amendment sub-section (2A) was ad- 
ded to Section 8 of the Act with retros: 
pective effect. This-sub-section (2A) is in 
the following terms; 


*(2-A) Without prejudice to the gene- 
ralify of the provisions contained in sub- 
section (2) all property, which under any 
law repealed hereby purports to have 
vested as evacuee property in any person 
exercising the powers of Custodian in any 
State shall, notwithstanding any defect in 
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or the invalidity of, such Iaw or any fudg- 
ment, decree, order of any Court, be deem- 
ed for all purposes to have validly vest- 
ed in that person, as if the provisions of 
such law had been enacted by Parliament 
and such property shall, on the commence- 
ment of this Act, be deemed to have been 
evacuee property declared as such within 
the meaning of this Act and accordingly, 
any order made or other action taken 
the Custodian or any other authority in 
relation to such property shall be deemed 
to have been validiy and lawfully made 
or taken.” 


17. Now the contention of the 
learned Government Pleader, Shri Desai, 
with regard to this sub-section (2A) is 
that even if it is believed that the show 
cause notice issued by the Assistant Cus- 
todian under Section 7(1) of the Ordin- 
ance XXVII of 1949 was defective, in any 
manner, the said defect would be of no 
avail to the appellant-plaintiff in view of 
the retrospective provisions contained in 
this sub-section. It was pointed out that 
Ordinance XXVII of 1949 was one of the 
enactments repealed by the Act of 1950 
and since the appellant’s property purport- 
ed to have vested as evacuee property in 
the Custodian, the said vesting shall be 
deemed to be valid and the action taken 
by the Custodian for vesting the said pro- 
perty in him should also be deemed to 
have been validly and lawfully taken. 
This argument of the learned Government 
Pleader was countered by the learned Ad- 
vocate of the appellant by contending 
that the provisions of sub-section (2A) of 
Section 8 apply only to the orders and ac- 
tions taken under a defective and invalid 
law regarding the Administration of Eva- 
cuee Property. In this connection. Shri 
Mehta, the learned Advocate of the appel- 
lant, drew our attention to the past his- 
tory of the legislation on the subject of 
Administration of Evacuee Property and 
contended that since the previous ordin- 
ances which were passed by different 
States were found to be invalid, in view 
nf the absence of the relevant entry in the 
lists contained in the Seventh Schedule of 
Constitution Act of 1935, and since this 
constitutional lacuna was subsequently 
filled up by the Government of India Act 
(Third Amendment) Act of 1949, sub- 
sec. (2-A) of S. 8 was enacted only with 
a view to validate the actions taken under 
the previous Invalid Acts and Ordinances 
of the States. In support of this conten- 
tion, Shri Mehta, also relied upon the 
decision given by the Supreme Court in R. 
L. Arora v. State of Uttar Pradesh, AIR 
1964 SC 1230, wherein their Lordships of 
the Supreme Court. have held that while 
interpreting a provision in a sta tute the 
Court has to look at the setting in which 
the words and provisions are used 
and the circumstances in which the law 
came to be passed. Relying upon this 


‘contentions raised by 


decision, Shri Mehta, contended that in 
view of the background of the past 
Lepislation on the subject, sub-section 
(2A) of Section 8 of the Act should be 
construed only in the manner in which 
he wants usto construe the same. Accord- 
ing to Shri Mehta, therefore, the invali- 
dity of the show cause notice issued under 
Section 7 (1) of the Ordinance is not cur- 
ed and if that is so, the property in ques- 
tion does not vest in the Custodian 


18. In order to appreciate these 
the parties it is 
necessary to scrutinise the provisions of 
sub-section (2A) of the Act. This sub-sec- 
tion is already quoted by us above and a 
bare reference to it shows that, by and 
large it can be divided into two parts. 
The first part thereof enacts a deeming 
provision and says that all property which 
purports to have vested as evacuee pro- 
perty under the repealed law should be 
deemed for all purposes to have validly 
vested in the eae Be According to 
this first part, this deeming provision 
should apply ‘notwithstanding any de- 
fect in or the invalidity of such repeal- 
ed law”. Thus the first part of the sub- 
section makes a reference to the repealed 
law. The second part of the sub-section 
ais the result or the consequence of the 
first part, because it says that in accord- 
ance with the deemed validity of the re- 
pealed law; “any order made or other 
action taken by the Custodian” in rela- 
tion to the property in question, should 
also be deemed to have been validly and 
lawfully made or taken. Thus the second 
part of the sub-section speaks about the 
validity of the orders passed under the 
repealed law and provides for a deeming 
clause about the validity of the same. It 
is thus apparent that all the enactments 
as well as the orders passed under those 
enactments before the application of the 
Act of 1950, have been protected by this 
sub-section by creating a legal fiction as 
regards their validity. Obviously, there- 
fore, the sub-section seeks to protect the 
invalidity in the legislation as well as in 
the orders passed under only of the enact- 
ee which are repealed by the Act of 


19. In support of his contention, 
Shri Mehta, the learned Advocate of the 
appellant. puts emphasis on the non ob- 
stante clause of the section, namely, 
“notwithstanding any defect in or the in- 
validity of, such law or any judgment, 
decree, order of any Court,” and points 
out that this clause gives its colour even 
to the operative portion of the sub-sec- 
tion and therefore, the only manner in 
which the whole of the sub-section can 
be construed is to hold that the sub-sec- 
tion wants to validate the defect or in- 
validity only of the invalid laws which 
prevailed befsre the application of the 
Act, and the orders passed or actions 
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en under such invalid laws. We find 









validate the vesting of the pro- 


“Without prejudice to. the Jenerali? 
of the. provisions contained in sub-set- 
tion (2), all property which, under any 
law repealed hereby purports to have 
vested as. evacuee property in any per- 
son exercising the powers of Custodian in 
any State shall be deemed for all pur- 


poses to have validly vested- in Tae per- 
SON. ss... 7 


section that it wanted to vali 
parent vesting which did not possess the 
necessary legal import irrespective of the 
consideration whether this apparent vest- 
ing was under a valid enactment or under 
valid enactment. The function of the 
non obstante clause which begins with 
the expression “notwithstanding” is a 

yY uS- 


clause regarding validity would come in- 


legal effect of the operative portion of the 
section, because, according to him, the 
operative portion of the section should 
take its meaning from the mention of the 
defective and invalid legislation made in 
the non obstante clause. No approach of 
this type would be fustified if it is borne 
in mind that non obstante clauses like 
this are enacted by the legislature main- 
ly ex abundanti cautela i.e., a of abun- 
dant caution. In the case of Domi- 
nion of India v. Shrinbai A. ed (1955} 
1 SCR 206 at pp. 210 and 213 = (ATR 
1954 SC 596 at pp. 598 and 599) their Lord- 
ships of the Supreme Court have held 
- that although there should be 
a close approximation between the non 


ALE 


obstante clause and the operative part of 
the section, the non obstante clause need 
not mecessarily and always be co-exten- 
sive with the operative part, so as to have 
the effect of cutting down the clear terms 
of an enactment. Their Lordships have 
further held in that case that if the words 
of.the enactment are clear and are cap- 
able of-only one e aa on : ao 


wo 
not cut down that construction and res- 
trict the scope of its operation. In such 
their Lordships, the 
has to be read as 
Clarifying the whole portion and must be 
understood to have been incorporated in 
the enactment by the Legislature by way 
of abundant caution and not by way of 
limiting the ambit and scope of thé opera- 
tive part of the enactment. The function of 
the non obstante clause appearing in a 
Section of a statute is ed by this 
Court in Bai Hairabibi v. Sk. Hamed 
Husein, (1963) 4 Guj LR 483, wherein Bha- 
gwati J. (as he then was) has also taken a 
view. In view of this position of 

law, we are unable to agree with Mr. 
Mehta that the function of the operative 
eee (2A) is in any manner 
ted by the non obstante clause and if 
this is so there is nothing in sub-sec. (2A} 
which would suggest that it applies only 


clause 


‘ to those repealed laws which are found 


defective or invalid. Under the circums- 
tances, even the orders made and. actions 
taken by the Custodian regarding vesting 
of the property would be valid actions. 


20. The legal impact of sub-section 
{2A} of Section 8 of the Act has been con- 
sidered by their Lordships of the Supreme 
Court in Azimunnissa v. The Dy. Custos 
dian, Evacuee Property, District Deoria. 
AIR 1961 SC 365. Explaining the use of 
the word “purport”, their Lordships in 
that case have made the following obser- 
vations: 


“The word “purport” has many 
shades of meaning. It means fictitious, 
what appears on the face of the instru- . 
ment; the apparent and not the legal 
import and therefore any act which pur 
ports to be done in exercise of a power 
is to be deemed to be done within thai 
power notwithstanding that the power is 


‘not exercisable; Dicker v. Angerstein, 3 Ch 


D 600 at p. 603. Purporting is therefore 
indicative of what appears on the face of 
it or is apparent even though in law it may. 


perty in dispute In the 
the cot was mot exercisable, 

. 8 (2A) by giving a retrospective effect 
E 8(2A) of the TAA aes e vesting 
as if it was vesting under 8. 8(2A) of the 
Act and therefore the attack on the 
ed of invalidity cannot be sustains 


{971 
These observations clearly repel the ap- 
Pete contention that the Assistant 
had no power to order the 
mae mas the property in him under the 
rovisions of Ordinance XXVI of 1949 
view of the fact that the show cause 
notice issued by him was not in accord- 
ance with law. According to the above 
observations even -if it is believed that 
the show cause notice was defective and 
that no further action on such defective 
notice could have been taken by the ås- 
sistant Custodian the deeming clause of 
sub-section (2A) would come into force 
because the property “purported” to have 
vested in the Custodian under the provi- 
sions of Ordinance XX VII of 1949. Speak- 
ing of the total effect of sub-section (2A) 
of Section 8, their Lordships of the 
Supreme Court have made further obser- 
vations as under in Azimunnissa’s case AIR 
1961 SC 365. 


“The effect of Section 8 (2A) is that 
what purported to have vested under 
Section 8 (2) of Ordinance XXVII of 1949 
and which is to be deemed to be vested 
uncer Section 8 of the Act which repealed 
that Ordinance, notwithstanding any in- 
validity in the original vesting or any 
decree or order of the Court shall be deem- 
ed to be evacuee property validly vested 
in the Custodian and any order made by 
the Custodian in relation to the property 
shall be deemed tobe valid. Thus retros- 
pective effect is given to the Act to vali- 
date (1) what purports to be. vested: (2) 
removes all defects or invalidity in the 
vesting or fictional vesting under 5. 8 (2) 
of Ordinance XXVII of 1949 or Sec. 8 (2) 
of the Act which repealed the Ordinance: 
{3} makes the decrees and judgments to 
the contrary of any court in regard to the 
vesting ineffective; (4) makes the property 
evacuee property by its deeming effect; 
(5) validates all orders passed by the cus- 
todian in regard to the property.” 


These observations should, in our opinion, 
completely settle the point in controversy. 
However, Shri Mehta contended that 
these observations should be construed to 
have been made only in view of the bis- 
torical background which shows that the 
previous State Ordinances were found to 
be unconstitutional and the constitutional 
lacuna was required to be filled in by 
the Third Amendment Act of 1949. It 
was here that he put reliance upon 
R. L. Arora’s case AIR 1964 SC 1230 
(supra). In the case of R. L. Arora, their 
Lordships of the Supreme Court have 
taken a view that a literal interpretation 
is not the only interpretation of a provi- 
sicn in a statute and the court has to 
look at the setting in which the words are 
used and the circumstances in which the 
law came to be passed to decide whether 
there is something implicit behind the 
words actually used which would control 
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the literal meaning of the words used in 
a provision of the statute. Their Lord- 
ships have further held that it is permis- 
sible to control the wide language used in 
a Statute if that is possible by looking to 
the setting in which the words are used 
and the intention of the law-making body 
Which may be. apparent fram the circum- 
stances in which the particular provi- 
sion came to be made. It is difficult to 
find how these observations of their 
Lordships would be of any help tothe ap- 
pellant in support of the view which is 
canvassed by Shri Mehta. The observa- 
tions are of general character and are not 
specifically applicable to the interpreta- 
tion of sub-section (2A) of Section 8 of 
the Act. It is no doubt true that mere 
literal interpretation of the language 
used in a statute is not always corract 
and that. if necessary, the language used 
in a statute can be controlled if such a 
control is justified by reference to the 
intention of the legislature in enacting 
the statute. It is also true that, if the 
court finds that there is something im- 
plicit behind the words which are actuel- 
ly used in the statute which would con- 
trol the apparent literal meaning of those 
words, then it would also be open to the 
court to give the true and proper mean- 
ing to those words with a view to bring 
about the implicit meaning. but all these 
generalisations regarding the principles 
about the interpretation of a statute are 
of no practical utility in considering whe- 
ther the interpretation which is canvass- 
ed by Shri Mehta is acceptable or not. for 
the simple reason that the plain reading 
of sub-section (2) leaves us in no doubt 
about the fact that sub-section (2A) ap- 
ples to all repealed enactments whether 
these enactments were initially invalid or 
not. In our opinion, therefore, the plain 
reading of sub-section (2) admits of no 
Other interpretation, even if it is believ- 
ed that sub-section (2A) was added to 
Section 8 of the Act in context of the in- 
validation of different State Ordinances 
regarding Administration of Evacuee Pro- 
perty. In our opinion, there is no conflict 
between the implicit and explicit mean- 
ings of the words used in the section and 
we do not think that the section uses a 
wide language which requires to be con- 
trolled by the real intention of the legis- 
lature in enacting the provisions in ques- 
tion. We, therefore, hold that the deci- 
sion given by their Lordships of the 
Supreme Court in the case of R. L. Arora, 
ATR 1964 SC 1230 is of no relevance to 
the point in question. 


21. We find that the view taken 
by their Lordships of the Supreme Court 
in the case of Azimunnissa, AIR 1961 SC 
365 is subsequently affirmed by the same 
Court in Haji Esmail Noor Mohammad 
and Co. v. Competent Officer, Lucknow. 
ATR 1967 SC 1244. We find that this 
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latter decision of the Supreme Court 
merely affirms the principles stated by. 
their Lordships in the ease of Azimunni- 
ssa and does not throw any more light on 
the point. Sri. Mehta however, contended 
ae even this latter decision shows tha 
the legal ee of the addition of sub- 
section (2A) in Section 8 of the Act is 
ed only to those enactments which 
were defective or invalid before they, 
were repealed the Act of 1950. We, 
however, find no justification for such a 
view use in this latter decision, their, 
Lordships of the Supreme Court have 
said nothing which would further explain 
or detract from the previous decision 
given in the case of Azimunnissa. 


22, Lastly, Shri Mehta contended 
that if sub-section (2A) is interpreted in 
the.manner in which we propose to in- 
terpret the same, it would result in ren- 
dering the provisions of this sub-section 
unconstitutional inasmuch as these pro- 
visions would be contravening the provi- 
sions of Art. 14 of the Constitution. It 
was contended that if the court is called 
upon to choose between two alternative 
interpretations then only that interpreta- 
tion should be accepted which would not 
invalidate the law in question. We find 
absolutely mo substance even in this sub- 
mission of the learned advocate of the ap- 
pellant. In the first place we do not think 
that sub-section (2A) of Section 8 is liable 
.to two equally effective alternative inter- 
pretations. In ‘our opinion, this sub-section 
can be interpreted only'in the manner in 
which we propose to interpret it. cond- 
ly, it is difficult to comprehend hdw the 
manner in which we construe this sub 
section would render it unconstitutional. 
Article 14 of the Constitution provides 
for equality before law and says that the 
state shall not deny to any person equa- 


lity before law »or-equal protection of 


laws within the territory of India. If it 
is held that sub-section (2A) seeks to vali- 
date all the orders and actions taken by 
the Custodian under the repealed laws, if 
is difficult to comprehend how the appel- 
lant’s right to equality before law or equal 
protection of law is taken away. The ef- 
fect of the validation of the vesting of the 








all persons whose property rights are 
affected under the repealed 
Therefore, the deeming clauses 
ears in sub-section (2A) do not make 

discrimination between the persons 
aca by the same catezory. What 
sub-section (2A) seeks to remedy is mere- 
aspect and does nof 


to the Administration of Evacuee Pro- 
ee Under these circumstances, we see 


with costs. 


V..M. Chandraprabhia ALE, 
no force even In this contention of Shri. 
Mehta. 


23. The result, therefore, we find 
that even if it Is believed that the show 
cause notice issued by the Assistant Cus- 

todian under Section 7 of the Ordinance 
XXVIL of 1949 was defective and that the 
civil court had jurisdiction to try and dis- 
pose of this suit. the appellant ‘cannot 
succeed in challenging the vesting of the 
property in view of the insertion of sub- 
section (2A) in Section 8 of the Act. In 
that view of the matter, this appeal must 
The same is therefore, dismissed 


Appeal dismissed. 
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AIR 1971 GUJARAT 188 (V 58 C 33). 
J. M. SHETH AND T. U. MEHTA. JJ. 

Daniraiji Vrajlalfi, Appellant v. 
nanai Maharaj Chandraprabha, Respon- 


ne ppeal No. 744 of 1961, D/- 16- 
4-1970 Hiden order of R. K. Parmar Civil 
J. Sr. Division at Junagadh in long civil 
suit No. 115 of 1958. 


. (A) Evidence Act (1872), S. 48 =a 
Opinion evidence regarding m 
Admissibility. (Para 29) 


‘While giving opinion evidence, it Is 
not absolutely necessary for the person 
giving his opinion, that he should have 
personal knowledge about the facts 
sought to be proved by him. However, 
such a witness should possess sufficient 
experience which would go to suggest 
that he is ‘likely to know’ of the ezis- 
tence of the custom sought to be proved 
by him. But 50 long as it is not “found 
that the expression of his opinion is bas- 
ed on some reliable information, his mere 
repetition of hearsay would not carry 
any weight. In: other words, a mere ipse 
dixit of these witnesses is not admissible 
and relevant under the provisions of the 
Indian Evidence Act and would not carry 
any evidentiary value. (Para 29} 


(B) Evidence Act (1872) S. poe — 
Judicial decisions recognising a custom 
are relevant and admissible nota tthetin 
ding that they are not ‘inter partes. 

(Para 31) 

(C) Hindu Adoptions and Mainten- 
ance Act (1956), S. 4 — Section is not 
retrospective in operation. (Para 38) 


(D) Interpretation of Statutes — Sav- 
ing clause of repealing statute 

visions of the repealing 
construed without simultaneously con- 
sidering the impact of the saving clause 
on those provisions. (Para 38) 


(Œ) Hindu Adoptions and Mainten- 
ance Act (1956) S. 30 — Section saves all 
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the legal consequences and features of 
the adoptions made before the commence- 
ment of the Act. (Para 38) 

Thus, if before the commencement of 
the Act an adoption is revocable at any, 
time it cannot become absolute by the ap- 
plication of the Act since under S. 30 the 
validity and effect of adoption remain as 


ft was before the commencement of the, 


Act. (Paras 38, 43) 

(©) Hindu Adoptions and Maintenance 
Act (1956) S. 30 — Expression “effect of 
adoption” — It refers to all the legal con- 
sequences flowing froman adoption — (X 
Ref. Ss. 12 to 17) (Para 39) 


(G) Interpretation of Statutes — Sta- 
tute cannot þe construed as to affect 
vested or accrued rights unless the Act 
makes a specific express provision for giv- 
ing retrospective effect. (Para 40) 


(H) Hindu Adoptions and Maintenance 
Act (1956) S. 15 — Expression “no adop- 
tion, which has been made, can be can- 
celled” does not necessarily mean that 
the section purports to convey a retros- 
pective effect. (Para 42) 


The concept of “cancellation” presup- 
poses the existence of a complete act 
which is sought to be cancelled, and hence 
while providing for cancellation of that 
act a present perfect tense has to be used. 
Such a use in Section 15 is referable only 
to those adoptions which have been made 
under the foregoing provisions of chapter 
IL in which the section is placed and not 
to adoptions made before commencement 
of act. (Para 42) 

(D Civil P. C. (1908) O. 7, R. 7 — 
Events happening after suit can be taken 
notice of by Court in proper cases in order 
to shorten litigation, avoid unnecessary 
expenditure and to do complete justice 
between the parties. AIR 1953 Bom 342, 
Rel. on. (Para 44) 
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J. R. Nanavati, for Appellant; I. M. 
ae with D. D. Vyas, for Respon- 

ent. 

MERTA J.:— This appeal arises out 
of the suit for declaration filed by the re- 
spondent-plaintiff against the appellant- 
defendant that the defendant is not the 
adopted son of deceased Maharaj Pur- 
shottamlalji Raghunathji of Junagadh. 
The suit was filed in the court of the Civil 
Judge, (S. D.) at Junagadh, where it was 
registered as long Civil Suit No. 115 of 
1958. The learned trial Judge has decreed 
the suit and, therefore, the original de- 
fendant, who claims that he is adopted 
son to the deceased Maharaj Purshottam- 
Be Raghunathji, has preferred this ap- 


2: Short facts of the case are as 
under. The parties to this suit are the 
descendants of Shri Vallabhacharya Maha- 
raj. the original founder of Suddh Adwit 
Pushti Marg. He flourished in Vikram 
Samvat 1535 which is equivalent to 1479 
A. D. The family of the parties is called 
Vallabhkul. It is an admitted position 
that the descendants of Shri Vallabha- 
charya Maharaj are working as Acharyas 
of various temples and Shrines in Guja- 
rat and other places and are generally. 
known as Goswamis, Acharyas or Maha- 
rajas. Their offices are known as "Ga- 
dia”. These Goswamis are Vaishnavs by 
religion and they worship the idol of 
Lord Krishna. 


3. One of these Gadis is at Juna- 
gadh. The last holder of Junagadh Gadi 
was late Shri Purshottamlalii Raghunath- 
ji, who has admittedly died n 11-9-55. 
The respondent-plaintiff, who is called 
Shri Vahuji Maharaj Shri Chandrapra- 
bha, is the widow of Shri Purshottamlalii 
Raghunathji. The record of the case re- 
veals that after the death of Shri Pursho- 
ttamlalji, there was some movement to 
bring someone else to the Gadi of Juna: 
gadh temple by adoption. The record fur- 
ther reveals that there was one Vrajnath- 
Jalil, who was carrying on some agitation 
apainst the plaintiff sometime after the 
death of Shri Purshottamlalji. Eventually. 
this gentleman is found to have filed one 
suit against the plaintiff on 2-1-1947. That 
suit was registered as Civil Suit No. 2 of 
1957. Ex. 59 is the certified copy of the 
plaint filed in that suit. The respondent- 
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plaintiff filed written statement to that 
plaint as found at Ex. 61 wherein she is 
found to have admitted the fact that she 
has adopted the appellant-defendant as a 
son Ny her deceased husband Purshot- 


4. It is an indisputable position 
that in the family of the parties. there is 
a customary adoption whereby a widow 
can adopt a son even if he is an orphan. 


5. . The appellant-defendant is one 
of the sons of one Vrajnathlalji of Bombay. 
In this case one of the main witnesses ex- 
amined by the appellant-defendant is 
witness Murlidharlalji. This Murlidhar- 
lalji is the eldest brother of the defendant. 
The defendant’s father has died on 7-12- 
1952 while his mother had died on 12-1 
1955. It is also an admitted position that 
the defendant and the deceased Purshot- 
tamlalji are the descendants of a common 
ancestor, because the grand father of the 
defendant and the grand father of the de- 
ceased Purshottamlalji, were admittedly 
the real brothers. As stated above, the 
defendant lost both of his parents by the 
year 1955. His adoption is said to have 
taken place on 18th March 1956 and, 
therefore, at that time-he was an orphan. 


6. The case of the defendant is 
that on 18th March, 1956 the plaintiff the 
widow of the deceased Purshottamlalii 
adopted him as per their family custom. 
At the time of the said adoption, some 
ceremony, which is common to the family 
was performed. This ceremony consisted 
of making of a ‘Tilak’ on the forehead of 
the defendant In presence of the idol of 
Lord Vishnu, the putting up of an uparna 
fa piece of cloth) on the body of the de- 
fendant and making the defendant sit 
first in the lap of the plaintiff and then 
on the Gadi of deceased Purshottamlalii. 
After performing this ceremony, intima- 
tions thereof were also given to the de- 
votees and other concerned persons. Ac- 
cording to the defendant, this type vf 
adoption, which is customary in their 
family, is known either as “Goda Datta” 
or “Goda”. The expression “Goda” in 
Gujarati language means “lap’’. 

To It is revealed from the record 


of the case that after the above referred 
adoption of the appellant, the parties 


could not carry on happily. It is an ad-. 


mitted position that the defendant, was, af 

t time, a minor. It is found that on 
ioth April, 1958, a devotee named Mukund- 
das Girdhardas, filed guardinship appli- 
cation being Civil Miscellaneous Applica- 
tion No. 40/58 in the ‘court of District 
Judge, Junagadh, alleging that the defen- 
dant’s life was in danger and that the 
plaintiff was squandering away the pro- 
perty of the deceased. The application 
wag made with a view to obtain an ap- 
pointment of a guardian of the person as 
well as the property of the minor defen- 
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dant. It is found from the:record of the 
case that on the next day i.e. the Lith 
April’ 1958, the learned District Judge ap- 
pointed an interim receiver in that appli- 
cation giving some directions to the recei- 
ver regarding care and protection of the 
minor. It appears that the defendant's 
witness Dixitlalji was working as the 
guardian of the defendant and it is an ad- 
mitted position that this witness is also 
working in this suit as the guardian ad 
litem of the appellant because when this 
suit was filed, the defendant was a minor. 


8. The present suit is filed by the 
respondent on 144-1958. The relief 
which is claimed in the suit is for a de- 
claration that the defendant is not the 
legally adopted son of deceased Purshot- 
tamlalli as the defendant was orphan at 
the time of the alleged adoption and also 
because the said adoption was made with- 
out any ceremony of “giving and taking”. 
The plaintiff has also alleged that in fact 
she has not taken the defendant in adop- 
tion at any time and the ceremony which 
was made was only a “Tilak” ceremony 
whereby the services of the defendant 
were to be obtained for the purpose of do- 
ing Seva Puja of the Shrine. The defen- 
dant has filed his written statement to 


' this suit on 15th August, 1958 but before 


this written statement was filed, the 
plaintiff is found to have made a written 
declaration on 17th July, 1958 stating that 
the adoption in question had never taken 
place and that even if it is believed that it 
has taken place, it stands revoked. This 
declaration is found at Ex. 292. It was 
registered with the Registrar of Docu- 
ments. The plaintiff took care to send 
the copies of this declaration to the de- 
fendant’s guardian as well as other con- 
cerned persons before the written state- 
ment was actually filed by the defendant. 
Under the circumstances, it is an admitt- 
ed position that when the written state- 
ment was filed, the defendant was know- 
ing that one of the pleas of the plaintiff 
was that even if the adoption of the de- 
fendant was held as proved, the said adop- 
tion was revoked. In his written state- 
ment, therefore, the defendant has plead- 
ed that he is adopted by the plaintiff not ` 
according to the provisions as contemplat- 
ed by Hindu Law. but in accordance with 
the customary adoption known as “Goda 
Datta”. The defendant has challenged in 
his written statement the plaintiff’s right 
to revoke the said adoption because ac- 
cording to the defendant, the said adop- 
tion of “Goda Datta” once made cannot 
be revoked. In view of this written state- 
ment, the plaintiff applied for further and 
better particulars of the custom which 
was pleaded by the defendant by her ap- 
plication dated 11-9-1958, The defendant 
gave the said particulars on 9-11-1958 and 
thereafter on 12-2-1959, the plaintiff filed 
a rejoinder as found at Ex. 24. 
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9. It is an admitted position that 
in the family sf Vallabhkul, to which the 
parties belong, there is a custom known 
as “Goda Datta’. However, as the case 
entered the stage of recording of evidence, 
the defendant has taken up a contention 
through the deposition of his witness Dixit- 
lalji that there are two types of custo- 
mary adoptions in the family of the par- 
ties. One type is known as “Goda Datta” 
while the other type is known as “Saman- 
ya Goda” or “Goda”. In answer to this, 
the plaintiff has taken a contention that 
the customary adoption which is preva- 
lent in her family is only of one type and 
that is known as “Goda Datta” or “Goda”. 
Thus it is admitted by bath the parties to 
this suit that “Goda Datta” is undoubted- 
ly the customary adoption prevalent in 
their family. Now so far as the “Goda 
Datta” adoption is concerned following 
ee its peculiarities, which are not in dis- 
pute:— 

(i) No ceremony of giving and taking 
‘of the boy is necessary in “Goda Datta” 
adoption. 

(ii) The ceremony of “Datta Homam” 
Js also not necessary. 

(iii) Even an orphan can be adopted 
as a son by this type of custom. 

(iv) Other ceremonies are not strict- 
ly necessary but the ceremonies which are 
generally adopted in accordance with the 
family traditions are as under: 

(1) “Marjan” meaning pouring of 
sacred water on the person of adoptee. 

(2) “Punay-Vachan’” meaning read- 
ae nË holy literature at the time of adop- 

on. 


(3) “Tilak” on the forehead of the 
adoptee in front of idol. 

(4) Smelling of the head of the adop- 
tee and putting on an “Uparna” (a scarf) 
on the person of adoptee. 


10. It is more or less an admitted 
position that these ceremonies are not 
absolutely necessary in the said customary 
adoption. 


11. Before EEE further, it 
is necessary to note that nowhere in the 
pleadings of the parties including the 
Written statement and the particulars 
furnished by the defendant regarding the 
custom in question, do we find anything 
to suggest that there are two types of 
customary adoption prevalent in this 
family of Vallabhkul. In fact, if a refer- 
ence is made 'to the particulars of the cus- 
tom supplied by the defendant, at Ex. 20, 
it will be clear that the defendant has 
therein pleaded only one custom, namely. 
“Goda Datta”. However, as said above, 
during the course of the deposition of de- 
fendant’s witness Dixitlalji Ex. 86, for the 
first time a plea is-raised that two types 
of customary adoption are prevalent in 
this family. ‘Witness admits 
that in TE of the two types propound- 
ed by him the ceremonies of “give and 
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take” as well as of “Datta-Homam” are 
necessary. He, however, points out that 
there is substantial difference in the con- 
sequences ensuing from these adoptions. 
According to him, while “Gada Datta” 
adoption is irrevocable and results in the 
consequences which are same as those of 
Dattak form of Shastriya adoption, the 
“Samanya Goda” type of adoption is re 
vocable and has other attributes, to which 
we shall refer later on. The dispute in 
this case centres round the revocability 
or otherwise of “Goda Datta” adoption. 


12. It is found from the record of 
the case that in the past there have been 
several instances of “Goda Datta” adop- 
tion in the family of the parties. Some 
of these instances are also found to have 
resulted in litigation. Moreover, in the 
record of the case, we find at Ex. 115 a 
book which contains the family history of 
Vallabhkul, compiled and edited by the 
defendants witness Vrajbhushanlalfi of 
Kankroli. This bsok shows the names of 
various persons who are either taken or 
given in “Goda” adoption. The point to 
be noted at this stage is that this book no- 
where mentions that two types of cus- 
tomary adoptions are prevalent in this 

rA 


Moreover, in the record of the case, 
we find good deal of evidence about the 
disputes which were raised in the courts 
of law regarding this type of adoption. 
We have got in the record of the case, 
certified copies of plaint and written 
statement filed in Civil Regular Suit No. 
9 of 1947 in the Court of Broach on 22-4- 
47. At Ex. 278 is the certified copy of this 
plaint and reference to it shows: that the 
plaintiff therein has pleaded that he was 
adopted by “Goda Datta” adoption. Af 
Ex. 279 is the written statement filed in 
that suit showing that the defendant of 
that suit had challenged the custom of 
“Goda” type of adoption before the Court. 
In this suit, the present defendant’s 
main witness Dixitlalji was examined as 
a witness for proving the customary adop- 
tion. This deposition of witness Dixitlalji 
was recorded there on 2-1-55 ie. a few 
years before this suit was instituted. Cer- 
tified copy of the deposition given by this 
Witness Dixitlalji is taken in evidence In 
this case but on admission of both the par- 
ties and reference to it shows that therein 
witness Dixitlalji has described at length 
the various instances of "Goda Datta’ 
form of adoption. He is found to have 
stated therein that revocability is one of 
the incidents of this “Goda Datta” ador 
tion. Another fact to be noted at this 
stage with regard to this deposition is tha? 
therein the witness has not stated any- 
oe to suggest that there are two types 
of customary adoptions prevalent in their 
family. It may be proper to mention here 
that according to this deposition, the main 
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incidents of “Goda Datt 
under: 
(a} That if Is unilaterally revocable 
by either of Mes parties to the adoption. 
(b) That the boy so adopted retains 
his T of inheritance im his natural 


(© That his spiritual connection with 
his natural family are not severed and, 
therefore, he can offer Pind to his ances- 
tors in na family. 

(d) That he can be taken in “Goda” 
adoption at more than one place even if 
the previous adoption is continuing. 


Now this very witness is examined in this 
case and during the course of his examina- 
tion, he has come out with an explanation 
that, what he had described durinz the 
course of his deposition in the Broach 
Court, is “Samanya Goda” type of adop- 
tion and not the “Goda Datta” type of 
adoption. According to witness Dixitlalfi, 
the defendant of this case was adopted 
fin accordance with “Samanya Goda” type 
‘of adoption. However, according to the 
plaintiff, there is only one type of cus- 
tomary adoption and if is “Goda Datta” 
type. According to the plaintiff, all the 
above referred attributes, which witness 
Dixitlal has described during the course 
of his deposition in Broach Court, are the 
attributes of “Goda Datta” or "Goda 
adoption, which is prevalent in the family. 


13-14. If should be mentioned here 
that the defendant himself is not conver- 
sant with any type of adoption, and there- 
fore, his deposition does not throw any. 
light ‘on the controversial points. Wit- 
ness DixitlaI is the first witness who is 
examined on this point in this case on be- 
half of the defendant and as said above, if 
was for the first time during the course 
of his deposition in this suit that this 
theory of two types of customary adop- 
tion was rev The subsequent 
witnesses of the defendant, who are exa- 


” adoption are ag 


mined during the course of the 
have made an attempt fo support that 
theory. 

15. Asa result of the evidence 


offered by the parties, the learned trial 
Judge has held as under; 

(1) That the defendant was adopted 
according to the customary, adoption of 
the family. 


(2) That there Is only one tyne of 


ary adoption and the same is 
known as “Goda Datta” 
“Goda”. 

(3) That “Goda Datta” is revocable 
unilaterally by either of the parties and 
that such a revocation is In fact made by 
the plaintiff. 

During the course of the frial, the defen- 
dant had waised a contention that when 
this suit was filed, the alleged revocation 
ef the adoption was not made by the 
plaintiff and since fhe same was made 


. customs in the family, 


or shortly as- 


after the institution of the suif, the suit 
should be treated as premature. The 
learned trial Judge has rejected this con- 
tention also and has ultimately decreed 
the plaintiffs suit. 


16. The defendant has preferred 
this appeal and has taken up the conten- 
tions which were raised by him during 
the course of the trial. Since the learned 
trial Judge has found that the defendant 
was adopted as per family custom. the 
respondent-plaintiff has challenged this 
finding in form of cross-objections. Now, 
So far as these cross-objections are con- 
cerned, we are of the opinion that the 
learned trial Judze was correct in his 
view that the plaintiff had adopted the 
defendant in accordance with the custom 
prevalent in their family. We find thaf 
there is voluminous evidence in the record 
of the case to show that the said adop- 
tion had taken place as alleged by the 
defendant. Therefore, the case of the 
plaintiff: that the services of the defen- 
dant were engaged only for the purpose’ 
of performing “Seva Puja”, is rightly re- 
jected by the trial court. Since the learn- 
ed advocate of the respondent-plaintiff 
has not preferred to address us on this 
question and since we find that the evi- 
dence which is recorded in the case is 
voluminous and of unimpeachable charac- 
ter to suggest that the defendant was 
adopted by customary adoption in the 
month of March, 1958, we do not propose 
to discuss this part of the evidence in 
detail and, therefore, we directly zo to 
the other controversial points, which are 


- involved in this appeal. 


Now Shri Nanavati, who appeared on. 
behalf of the appellant, raised the follow- 
inz contentions against the judgment. and 
decree’ by the lower Court. 

(1) That the defendant has satisfac- 
forily proved that there are twa types of 
namely, “Goda 
Datta” and “Samanya Goda” and that the 
adoption which. is made in accordance 
" type of custom is irre- 


failed to prove 
that the adoption which is made by that 
custom is revocable at the instance of 
elther of the parties. 

_ (3) That looking fo the deposition of 
defendant’s witness Lalan Krishan Shas- 
tri, even if it is believed that the custo- 
mary adoption in question is revocable, {£ 
may be revoked only on some reasonable 
grounds and since the plaintiff in this 
case has not revoked this adoption on any 
reasonable ground, the said revocation Is 
not legally operative.’ 

(4) That at any rate, the declaration 
found at Ex. 292 by which the revocation 
is said to have been made, does not legally 
revoke the adoption inasmuch as it does 


1972 Dantraffi Vrailalff v. V. M. Chandraprabha (Mehta J.) [Prs. 17-20] Gui. 193 


pot admit the fact of adoption of the de- 
fendant. . >` i ; 

(5) That on proper construction of 
Sections 4 and 15 of the Hindu Adoptions 
and Maintenance Act of 1956, the custom 
in question was no longer in force on the 
day of the alleged revocation and, there- 
fore, revocation in accordance with that 
custom could not have. been legally made 
by the plaintiff. According to Mr. Nana- 
vati. the adoption validly made before the 
_ application of the said Act becomes abso- 

lute ‘and irrevocable as result of Section 
5 of the Act. l ' 

(6) That the prayer for declaration 
that the defendant is not adopted cannot 
be granted in view of the fact that the al- 
leged revocation -has been made by the 
plaintiff only after the institution of the 

it. 


sul ` 
: These are the only six contentions which 
are raised on behalf of the appellant. and 
therefore, we shall now proceed to con- 
sider the merits of these contentions. 
18. Before discussing the merits 
of these contentions, it would be proper 
to mention here that a question as regards 
the custom in dispute had arisen in a liti- 
gation before the Court of District Judge 
at Amreli (of the former Baroda State) 
where the said suit was rezistered as Civil 
Suit No. 1/35-36. At Ex. 265 is the plaint 
and at Ex. 266 is the written statement 


filed by the parties in that suit. The’ 


learned District Judge before whom the 
suit was filed gave his judgment in that 
case as found at Ex. 255. By this judg- 
ment, he held that the custom in question 
was in force in the family of the Valla- 
bhkul and that the incidents of that cus- 
tom were practically, the same as describ- 
ed above and found in the deposition 
. given by witness Dixitlalji in the above 
‘referred litization before the Broach 
Court. Against this decision of the then 
learned District Judge at Amreli, an ap- 
peal was preferred before the Hizh Court 
of Baroda State. The learned Judges of 
the High Court disagreed with the learn- 
ed District Judge as found from their 
Judgment Ex. 256 -dated 23-10-40. An ap- 
peal was preferred against the judgment 
of the High Court of Baroda to the Hazoor 
Court, which was the final Court in the 
former Baroda State. The learned Judzes 
of the said Hazoor Court set aside the 
fudgment of the High Court of Baroda 
and restored the decree passed by the 
learned District Judge, Amreli by their 
order found at Ex. 257. It is dated 29-12- 
"43. All these judgments, are relied upon 
by the plaintiff in support of her case. 
Over and above this, we also find certifi- 
ed copy of the judgment given by the 
High Court of Bombay in Civil Suit No. 
2099 of 1923 dated 16-10-30. This judg- 
ment is found at Ex. 277 and the same is 
found to. have been given by Mr Justice 

ia (as he then was). This judgment 
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has considered the legal implications of 
the customary adoption with which we 


are concerned, we shall refer to the rele- 
vant portion of this judgment at a pro- 


per stage during the course of this judg- 


ment. 


19. For the sake of convenience, 
we take the first two points raised by 
Shri J. R. Nanavati together for our con- 
sideration. : As stated above, according to 
the defendant, there were two types of 
customs and the main difference between 
the consequences ensuing from these two 
customs is as regards the revocabilitv of 
the adoption. Now even the plaintiff ad- 
mits one of these customs. We have stat- 
ed these facts in the foregoing portion 
of our judgment which makes it clear 
that it is common ground between the 

arties that the customary adoption 
own as “Goda Datta” is prevalent in 
the family of the parties. It is also an 
admitted position that the custom which 
is propounded by her is revocable. Ac- 
cording to the defendant, all the above 
described incidents of customary adop- 
tion such as revocability, right of the ado- 
ptee to inherit the property of-his natu- 
ral family as well as the adoptive family. 
right to get adopted at different places in 
spite of the continuance of the previous 
adoption, are the incidents not of “Goda 
Datta type of adoption but of the 
*Samanya Datta” type of adoption. Thus 
there is difference between the parties as 
to the: momenclature of the adoption, 
which is revocable. But apart from this 
difference as regards nomenclature, one 
thing which is admitted is that in the 
family of the parties. there is a customary 


- adoption which is revocable and in which 


the adoptee retains spiritual as well as 
secular affiliation with his natural family. 
Under the circumstances, it is proved even 
from the admissions of the parties that 
in. this family there {s a customary adop- 
tion which is revocable. Under the cir- 
cumstances, there is no need to discuss 
evidence on the question whether it is 
customary with this family to resort to 
an adoption which is revocable. ‘This 
would provide an answer to point No. 2 
which is raised by Shri Nanavati on be 
half of the appellant. In our view, there- 
fore, the main and the first question 
which arises to be considered is whether 


there is any other type of customary ado- 


ption as pleaded by the defendant wit- 


-ness Dixitlalji and whether the said adop- 


tion is known as “Samanya Goda”? 


20. For showing that there fs such. 
type of customary adoption and also for 
showing that in “Goda Datta” type the 
adoption is irrevocable, the defendant has 
examined the following witnesses: 


tl. Dixitif Gokalnathi? Acharya, Ex. 
86, to whom repeated reference has been 
made inthe foregoing portion ofthe Judg- 
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ment and who happens to be the guardian 
of the defendant., 


2. Murlidharlalji Vrajnathlalji Acharya 
who is elder brother of the defendant and 
whose deposition appears at Ex. 226, 


8, Vraibhushanlalji Balkrishanlalii, 
who has .compiled the book Ex. 115 to 
show the family history of the parties and 
whose deposition appears at Ex. 114. 


4. Chhaganlal Chothmal, whose 
- deposition appears at Ex. 113. This wit- 
ness is a resident of Kankroli and im- 
parts religious teachings to the children 
of Goswamis at Bombay -and 

5. Lalan Krishna Shastri; whose de- 
position appears at Ex. 254. This wit- 
mess is an original resident of Mathura 
and is a teacher at Mathura Chaturved 
Adarsh Vidyalaya. 


XXX xxx xx 
_ 22. The above general analysis of 
the evidence offered by the ffirst four 
witnesses of the defendant named above, 
shows that even without entering into the 
details of the depositions given by them, 
we can safely come to a conclusion -that 
these witnesses are of no use for proving 
that there are two types of customs pre- 
valent in the family of the parties. This 
aspect of the case, therefore, enhances the 
importance of the evidence furnished by 
the 5th witness, namely, witness Lalan 
Krishna Shastri. 

23. It is in the background of these 
general remarks that we now proceed to 
the detailed consideration of the evidence 
offered by these witnesses. 

We have already noted above that 
none of the witnesses of the defendant 


including the defendant’s main witness. 


Dixitlalji, is able to cite even a single in- 
stance of a transaction showing thaf 
“Goda Datta” adoption was treated by. 
the concerned parties as irrevocable. We 
have already shown that under the cir- 
cumstances, the requirements contem- 
plated by Section 13 of the Indian Evi- 
dence Act for proving the transactions in 
question are not satisfied. Now under the 
Indian Evidence Act, there are three pro- 
visions relating to the proof of custom. 
One is Section 13 which is referred to 
above. The other is Section 48 and- the 
third one is sub-section (4) of Section 32. 
We have already considered the provi- 
sions of Section 13. So far as Section 32 
(4) is concerned, it applies to the state- 
ment made by the persons who are dead 
or who cannot be found. The provisions 
of this section would also, therefore. nof 
Z be of any help so far as this case is con- 
cerned. It is Section 48 which makes 
opinion evidence as regards Custom, rele- 
vant. Generally speaking, opinion evi- 
dence, unless it is the opinion of an ex- 
-pert, is not admissible, but Section 48 of 
the Evidence Act provides an exception 
to this general rule and since witness Dixif 


and other witnesses of the defendant have 
made an attempt to prove the alleged cus- 
tom of “Samanya Goda” by expressing 
their opinion, it is necessary to consider 
whether in this case the requirements of 
Section 48 of the Indian Evidence Act are 
oe Section 48 is in the following 


_ “48. When the Court has fo form an 
opinion as to the existence of any general 
custom or right, the opinions, as to the 
existence of such custom or right, of per-- 
sons who would be likely to know of its 
existence if it existed, are relevant. ' 

Explanation:—The expression “gene- 
ral custom or right” includes customs or > 
rights common to any considerable class 
of persons.” 

It is obvious from the provisions of this 
section that only the persons who are 
‘likely to know” about the existence of 
custom in question are competent to give 
opinion evidence contemplated by this 
section.: Therefore, the first question 
which would arise while considering evi- 
dence offered by the witnesses of the de- 
fendant is whether these persons are 
“likely to know” the existence of custom. 
Further the evidence which is offered 
under Section 48 of. the Indian Evidence 
Act being opinion evidence in its charac- 
ter, it would obviously be governed by 
Section 51 of the Evidence Act. Accord- 
ing to Section 51, whenever the opinion 
of any living person is relevant, the 
grounds on which such opinion is based 
are also relevant. Thus before accepting 
the opinion evidence offered by any wit- 
ness, it would be necessary to test the 
grounds on which the said opinion is bas- 
ed Considering these provisions of Sec- 
tions 48 and 51, itis undoubtedly true that 
while giving opinion evidence, it is not 
absolutely necessary for the person giv- 
img his opinion, that he should have per- 
sonal knowledge about the facts sought 
to be proved by him. However. such a 
witness should possess sufficient experi- 
ence which would go to.suggest that he is} _ 
‘likely to know” of the existence of the 
custom sought to be proved by him. In 
other words, the witness in question 
should possess experiential qualifications 
before his evidence gathers any credibi- 
lity. If he fails in having this experien- 
tial qualification, he should: show on what 
grounds his opinion is based. His opinion 
may be based on the study of some 
ancient documents; it may also be based 
on the personal inquiry conducted by him 
from the persons who are contemporane- 
ous to the exercise of the custom in dis- 
pute; or it may be based on any other 
method which would give him reliable 
and true evidence about the existence of 
the custom. But so long as it is not found 
that the expression of his opinion is based 
On some such reliable information, his 
mere repetition of hearsay would not 
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carry any weight. In other words, a 

ere ipse dixit of these witnesses is 
mot admissible and relevant under the 
provisions ‘of the Indian Evidence Act, 
and would not carry any evidentiary 
value. It is in context of this principle 
that we now proceed to consider the evi- 
dence supplied by these witnesses. 

xx x x x x XX 


30. It is thus found that out of 
the five witnesses examined by the defend- 
ant on this point, four witnesses are not 
capable of proving the existence of two 
customs and the fifth one who is found 
dependable proves that there is only one 
custom and that custom is of a revocable 
adoption known as “Goda Datta” or 
“Goda”. This, therefore, finishes the 
oral evidence produced by the defendant. 


31. In view of what is stated above, 
we do not find it necessary to make any 
reference to the oral evidence produced 
by the plaintiff but we would surely 
like to make a short reference ‘to the 
above referred judgments of the Courts 
of the former Baroda State and the certifi- 
ed copy ofthe judgment given by the High 
Court of Bombay in Civil Suit No. 2099 
of 1923. We would like to refer to these 
documents for the simple reason that 
they provide the instances of the custo- 

ary adoption in question. The law on 
the subject is that judicial decisions 
lrecopnizing a custom are relevant and 

admissible even though they are not 
“inter partes” provided they supply evi- 
dence of instances or ‘transactions con- 
templated by Section 13 of the Indian 
Evidence Act. This legal position is now 

ell settled and, therefore, it is not 
necessary for us to make any detailed 
reference to the Jaw on the point. We 
would, however, cite one Bombay and 
few Privy Council decisions on this point, 
without discussing any details. The 
Bombay decision is given in the case of 
Suganchand Bhikhamchand v. Mangibai 
Gulabchand, reported in ILR (1942) Kom 
467 = (AIR 1942 Bom 185). That was 
the case of customary adoption amongst 
the Jains. In that case, decision of the 
Maharaja of Jodhpur State on appeal 
from the Chief Court of Jodhpur holding 
that a Jain widow does not require the 
consent of her husband or his kinsmen to 
male an adoption, was held to be suff- 
ciently cogent evidence of the adoption 
in dispute. Another decision on this 
point is the Privy Council detision given 
in the case of Mst. Kesarbai v. Indarsirngh 
Ishwarkumar. reported in ILR (1945) Naz 
| (AIR 1945 PC 16), wherein it is held 
that a judgment relating to existence of 
a custom is admissible to corroborate the 
evidence adduced to prove such a custom 
in another case. As to the admissibility 
of a judgment not inter partes under Sec- 
tion 13 of the Indian Evidence Act, we 
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may refer to the Privy Council decision 
given in the case of Collector of Gorakh- 
pur v. Ram Sunder Mal reported in AIR 
1934 PC 157, Kesho Prasad Singh v. Mt. 
Bhagjogna Kuer, reported in AIR 1937 
PC 69. We may also make a reference 
to two Supreme Court decisions in the 
cases of Srinivas Krishnarao Kango v. 
Narayan Devil Kanzo reported in AIR 
1954 SC 379 and Sital Das v. Sant Ram 
reported in ATR 1954 SC 606. In this 
connection, it may also be noted that the 
consideration of “Goda Datta” type of 
adoption has also been made by the 
Supreme Court in the case of Vallabha- 
lalji v: Mahalaxmi Bahuji Maharaj re- 
ported in AIR 1962 SC 356. The report- 
ed decision shows that the custom of 
“Goda” adoption was not in dispute in 
that case but the decision is on the ques- 
tion whether in such types of customary 
adoptions, there is any prohibition to 
adopt wife’s sister’s husband. So far as 
the case before us is concerned, no such 
point is involved but it is worthy to note 
that even in the said Supreme Court case, 
the. evidence of customary adoption 
known as “Goda Datta” was not in dis- 
pute. 

32. With these remarks we shall 
now shortly refer to the Baroda and 
Bombay judgments referred to above. 
As stated above, the plaint in the Baroda 
case which was Civil Suit No. 1/35-36 is 
at Ex. 265 and written statement at Ex. 
266. The judgment given by the District 
Judge is at Ex. 255. This judgment shows 
that one of the questions involved in that 
case was whether “Goda Datta” adoption 
was revocable or not. This question was re- 
solved by the learned District Judge in 
favour of its revocability. This is evi- 
dent fromthe discussion whichis contain- 
ed in Para. 7 of that judgment. It appears 
that subsequently at the appellate stage, 
the question as regards the revocability 
of the adoption was not pressed by the 
party concerned but that aspect of the 
case makes no difference because it is 
found from the pleadings and the judg- 
ment of the trial Court that the revovabi- 
lity of the adoption in question was 
asserted by the plaintiff and denied by 
the defendant. The parties also appear 
to have led evidence on that question. 
The Court ultimately came to the conclu- 
e that the customary adoption, name- 

as “Goda Datta” was unilaterally re- 
Sole: In our opinion, therefore, this 
judgment of the then learned District 
Judge of Amreli provides a further 
example of a transaction of a revocable 
adoption known as “Goda Datta”. This 
particular finding of the learned District 
Judge is confirmed by the Hazoor Court 
of the Baroda State. In their judgment. 
found at Ex. 257, the learned Judges of 
Pe said Hazoor Court have observed as 
under i= 
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“It would be convenient to take up 
the second point first and consider the 
undisputed features of Goda adoption. 
Goda dattak is not the legal adoption under 
the Hindu law. It is a customary form 
of adoption followed for purposes of 
Continuing the worship in Vaishnav 
temples of Vallabhacharya sect. The 
following special characteristics of this 
custom were found by the trial Court; 

(1) INo......and...... (that is giving and 
taking absolutely essential in the Duattak 
form of adoption under Hindu Law) are 
necessary (sic) for a boy. to become a 
Goda dattak. 


(2) A person taken in Goda dattak can 
renounce the Gadi of his adoptive. father, 
- (3) A person taking another Goda 
dattak can compel him ta renounce his 
right to the Gadi. 


(4) A person taken as Goda dattak has - 


to observe the mourning on the death of 
his natural father. 


(5) A person taken in Goda Dattak 
can be readopted as Goda Dattak in 
another family and enjoy the properties 
in both the families. 

(6) A Goda dattak does not lose his 

rights in the natural family.” 
Further in the said judgment, the learn-. 
ed Judges have made the following 
observations as regards the incidents of 
“Goda Datta” adoption: 


‘This characteristic of Goda dattak 
proves conclusively that unlike the 
dattak form of adoption the Goda dattak 
does not create a status in the adoptive 
family for the adoptee, a status ‘from 
which certain consequences would follow. 
It is more or less a secular form of affilia- 
tion which lasts so long as it is noc re- 
voked by the adopter or renounced by 
the adoptee and the only customary con- 
sequence is that the adoptee gets the 


Gadi of the adopting father unless the- 


-Goda dattak is removed. The custom of 
Goda dattak is similar to the custom pre- 
vailing among the Gayawala and which 
P discussed in AIR 1939 Patna 416.” 

This finding of the . Hazoor Court of 
Baroda, therefore, sufficiently correobo- 
rates the case of the plaintiff. 


33. Now so far as the Bombay 
Judgment is concerned, the same is found 
at Ex. 277 in the record’ of the case. This 
judgment was given in a money suit filed 
by one Goverdhanlaljii Yashodanandanii 
against one Goswamiff. Dwarkeshlaliji 
Vallabhraiji Maharaj. The facts re 
vealed in -the judgment show that 
the defendant of that case. Dwar- 
keshlalji, had made a 
‘the plaintiff, Goverdhanlaljf, an amount 
of Rs. 5,00,000/- in consideration of the 

latter trying to procure for him the reli- 
gious Gadi of the shrine, at Kotah. ‘The 
widow of the last owner of that Gadi had 
already adopted one person by “Goda 
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Datta” type of adoption but as a’ result 
ofsome efforts of the plaintiff Goverdhan- 
lalji of-the Bombay muit, the said adop- - 
tion was cancelled and a fresh adoption 
of defendant, Dwarkeshlalji, was made. 
Dwarkeshlalji had initially made a part 
Payment towards the amount of Rupees 
5,00,000/- which he had promised to ‘pay 

Goverdhanlalji. But he failed in 
making the payment of the balance and, 
therefore, Goverdhanlalti was constrained 
to file this suit in the High Court of Bom- 
bay. - The question: -which arose before 
the High Court was. whether the con- 
sideration of the promise was against the 
public policy. While considering: this 
question, Mr. Justice Kania (as then he 
was) has made certain observations, which 
amount to the interpretation of “Goda 
Datta” type of adoption. Of course. this 
judgment cannot be. treated as an instance 
of a transaction of “Goda- Datta” custom 
because that custom was not in question 
in that suit. However, in that: case the 
incidents of the “Goda Datta” type of 
adoption were admitted and Mr. Justice 
Kania, who has decided that case, hasl- 
considered the legal implications of these 
incidents. This consideration of the 
legal incidents amounts to the judicial 
Opinion expressed by a Judze and, there- 
fore, these observations have undoubted- 
ly a persuasive value. We have, there- 
fore, considered these observations in the 
light of the evidence recorded in this 
case and we have come to the conclusion 


. that the observations in question’ iater- 


preting the legal effect of incidents of 
“Goda Datta” type of adoption are ac- 
cepted. The observations in question are’ 
as under: 


“I accept the evidence of the plain- 
tiff and Laxmishanker on these points. 
Bearing these fundamental, differences in . 
mind it is clear that such a godh adoption 
is a pure creature of custom and not of 
law. As a godh adoption could be can- 
celled at the option of either. party the 
Position of the adopted person, ` was 
nothing higher than that of a dignified 
employee or licensee engaged to perform 
the rites and enjoy the - privileges for . 
the time he continued to be such a son. 
Such an: adoption had absolutel7-no reli- 
gious significance or merit and fell far 
short of even an ordinary contract’ be- 
tween the parties.. By reason of such an 
adoption the adopted person did not lose 
any. right and the fact that he could be. 
adopted in’ two or three families uncon- 
nected with each other showed . that. it 
was only a secular arrangement without 
any religious efficacy attached thereto. 
In no event he could be called reflection 


-of a natural born son in the family and 


his rights. and privileges would oniy be 
governed by the contract between him 
and the person taking him in adoption.” 
It was contended by the learmed Advo- 
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cate of the appellant that these observa- 
tions are of no value so far as this case 
is concerned, because the case in which 
these observations are made by the Bom- 
bay High Court did not involve anv 
question as to custom. We find that 
though it is true that that case did not 
involve any dispute as to the existence 
of customary adoption called “Goda 
Datta,” the observations are nothing but 
the expression of a legal opinion by a 
furist on the facts before him. If we 
have got similar facts before us. the legal 
opinion expressed by a Judge of eminence 
would usually have a persuasive value, 
and though we are not bound to follow 
' that opinion, we can always consider 
that opinion on its own merits. We find 
that considering the facts that the adoptee 
of a “Goda Datta” adoption can continue 
his and spiritual affiliations with 
his natural family. that he can be taken 
in second adoption even thouzh the first. 
adoption continues to remain in force, 
that his adoption can be revoked unilate- 
rally by any of the parties to the adop- 
tion, the observations made by the learn- 
ed Judge in this Bombay case are fully 
fustified. Therefore, we find that these, 
observations render further help to the 
plaintiff in proving her case as regards 
the legal implications of a “Goda Datta” 
adoption. 
34. In -view of the preceding dis- 
cussion we find on points Nos. 1 and 2 
sed by Shri Nanavati, that there is 
only one type of customary adoption 
prevalent in the family of the parties, and 
that this type is known as “Goda Datta”. 
e also find that this “Goda Datta” adop- 
tion is unilaterally revocable. This, there- 
fore, brings us now to point No. 3. On 
this point, Shri Nanavati, contended that 
even if it is believed that this adoption of 
the defendant is ‘revocable, it can be 
revoked only on “reasonable”, grounds, 
because, that is the deposition given by 
the witness Lalan Krishna Shastri. Now 
so far as this witness Lalan Krishna 
Shastri is concerned, we have already 
noted above that accordinz to him “Goda 
adoption can be revoked on 
ioe reasons. There is nothing 
in his deposition to show what he means 
by the word “Sapeksha”. If we take the. 
literal meaning of that word, it means 
that adoption can be revoked for some 
reasons which are “relative” in character. 
Now so far as the record:of the case is 
concerned, we do not find that any such 
qualification is attached to the revoca- 
tion of “Goda Datta” adoption. There- 
fore, the witness. remains totally uncor- 
roborated on this part of his ‘evidence. 
But even if it is belleved that the witness 
does not require amy corroboration and 
that what he states should be taken as 
true, the question is as to who has to 
decide whether the reason is eee or 


„and to whom? 


not. It is, after all, a “relative” reason. 
which is pleaded by the witness. There- 
fore, the question is “relative” to what 
Obviously. it is relative 
to one who wants to revoke the adoption 
in question. In other’ words, it is the 
subjective satisfaction of the one. who 
wants to -revoke the adoption, which 
matters. We, therefore, find that the 
defendant should fail even on the third 
point raised by his learned Advocate. 


35... The fourth contention raised 
was that in fact the deed of declaration, 
found at Ex. 292, does not, and cannot, 
revoke the disputed adoption for the 
simple reason that it does not make any 
admission of the adoption in question. 
It is, of course, true that the deed does 
mention that mo adoption as is alleged by 
the defendant, has taken place. But the 
declaration . proceeds further and says 
that even if it is believed that any such 
adoption has taken ' place, the same is 

thereby revoked. We do not see any rea- 
son why such an alternative statement 
making a clear and unequivocal state- . 
ment- as regards the revocation of the 
adoption cannot have a legal effect. We. 
therefore, find that even here. there is 
no force in defendants contention. 


36. The fifth contention was argu- 
ed very vehemently by Shri Nanavati. 
who appeared on behalf of the appellant. 
According to him, even if it is believed 
that the adoption. as pleaded by the plain- 
tiff, has taken place and that it is revoc- 
able, the revocability ' thereof ceases to 
have any effect after the application of 


- Hindu Adoptions and Maintenance Act. 


1956. He particularly put reliance upon 
Sections 4 and 15 of the said Act and 
contended that in view of these two sec- 
tions of the Act, the custom in question 
ceases to have any effect and the adop- 
tion becomes final and irrevocable. In 
order to appreciate these contentions of 
Shri Nanavati, it would be proper to refer 
to the relevant sections of the Act. But 
before doing so, it should be noted that 
the Act has come into operation on 21st 
December, 1956 while the adoption of the 
defendant has taken place on 18th March, 
1956 and revocation thereof has taken 
place by virtue of the document Ex. 292 
on 17-7-58. It is, therefore,. apparent that 
the adoption took place before -the Act 
came into force but the revocation took 
place after the Act was applied. 


37. Now the Hindu Adoptions and 
Maintenance Act, 1956 (which is referred 
to in this judgment as “the Act”) admit- 
tedly applies to any person, who is Hindu 
by religion. Section 4 thereof provides 
for the overriding effect of this Act and 
says that save as otherwise expressly 
provided in this Act, any text, rule on 
interpretation of Hindu law. or any 
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custom or usage as part of that law in 
force immediately before the commence- 
ment of this Act, shall cease to have 


effect ‘with respect to any matter for. 


which provision Is made in this Act. 
According to this section, therefore, a 
custom which is found to be in force im- 
mediately before the commencement of 
the Act would cease to have any effect 
only to the extent to which any provision 
with regard to the matter covered by the 
custom is made in the Act. Two im- 
portant features of this section which 
should be noted, are, (1) that the section 
is prospective, and not retrospective, in 
its operation and (2) that it abrogates 
only those customs and usages with res- 
pect to which special provision is made 
in the Act. With this meaning of the 
section in mind, we may now proceed to 
consider Section 15. This Section 15 is in 
the following terms: 

“15. No adoption which has been 
validly made can be cancelled by the 
adoptive father or mother or any other 
person, nor can the adopted child re- 
nounce his or her status as such and re- 
turn to the family of his or her birth.” | 
Shri Nanavati put. reliance upon the 

rovisions of this section and contended 
that the Legislature, after having provid- 
ed in Section 4 that the Act would have 
an overriding effect on the customs and 
usages prevalent immediately before the 
commencement of the Act, . ifically 
says in Section 15 that the adoption which 
has been validly made before the Acf 
came to be applied, cannot be cancelled 
either by the adoptive father or by the 
adopted son: It also provides that the 
status, once acquired by adoption, can 
mever be renounced. According to Shri 
Nanavati. therefore, the adoption of the 
defendant, which was valid and complete 
on the date of the application of the Act, 
became absolute’ by virtue of the provi- 
sions of Section 15 read with Section 4 
thereof. According to Shri Nanavati, 
therefore, that part of the custom of this 
family which says that the - adoption 
would be revocable, would no longer re- 
main in force, and in spite of the original 
revocability of the adoption, the said 
revocability cannot now be availed of by 
the plaintiff. . 


38. We. find that this contention is 

not acceptable on two grounds. The first 
round is that neither Section 4 nor Sec- 
tion 15 of the Act is retrospective in its 
operation and, if these sections are con- 
strued in their proper perspective. if 
ould appear that they refer only to 
those adoptions which have come into 
existence after the application of the Act. 
The second ground is that the contention 
raised by Shri Nanavati with regard to 
the legal effect of Sections 4 and 15, 
omits to take into consideration the provi- 
sions contained in Section 30 of the Act, 
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which saves the validity and effect of alf 
the adoptions which are made before the 
commencement of the Act. 


39. Since in our opinion, the 
provisions of the Hindu Adoptions and 
Maintenance Act, cannot be properly 
appreciated and construed without read- 
ing the saving clause found In Section 30, 
we shall first deal with the effect of Sec- 
tion 30 on all the relevant provisions of 
the Act including Sections 4 and 15 on 
which the . reliance is placed by Shri 
Nanavati. It should be noted that Hindu 
Adoptions and Maintenance Act, 1956 is a 
composite’ Act which deals with the ques: 
tions of adoptions and maintenance. Sec- ` 
tions 1 to 17 relate ta adoptions,. Sec- 
tions.18 to 28 relate to maintenance, Sec- 
tion 29 repeals Hindu Married Women’s 
Rights to Separate Residence and Main- 
tenance Act of 1946 and sub-section (2) of 
Section 30 of Hindu Succession Act of 
1956, while Section 30 saves the adop 
tions which are made before the com- 
mencement of the Act. This Section 30 
is In the following terms: 


“30. Nothing contained in this Act 
shall affect any adoption made before the 
commencement of this Act, and the vali- 
dity and effect of any such adoption shall 
be determined as if this Act had not 
been passed.” 
Shri Nanavati, who appeared on behalf 
of the appellant, contended that the effect 
of Sections 4 and 15 of the Act should 
first be construed independently of Sec- 
tion 30, and if that is done, it would be 
found that Section 30 does not-save that 


'. consequence of the. customary adoption 


named “Goda Datta” which would entitle 
the plaintiff to revoke the defendant's 
adoption. In our view, this approach is 
wholly wrong and misses to take into 
consideration the overriding effect of 
Saving clauses which are generally pro- 
vided in every repealing statute. Since 
Section 30 -specifically provides that 
“nothing contained” in the Act shall affect 
any adoption made before the commence- 
ment of the Act, we are of the opinion 
that no single provision of the Act can 
be appreciated and construed without 
reference to Section 30. The saving clause 
of a repealing statute normally acts as an 
exception to the general operation of the 
Statute in which it is found. It has obvi- 
ously a pervading effect ever the whole 
of the statute and controls all those provi- 
sions of the statute which come within 
its sweep. It is generally employed to 
restrict the repealing Acts, and to protect 
the. existing vested rights, and therefore, 
the rights and actions which are saved by 
it remain totally untouched by the 
operation of the repealing Act. It would, 
therefore, be a mistake to construe the 
provisions of the repealing Act without 


simultaneously considering the impact of 
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the saving clause on those provisions. 
That being the position, it is not possible 
to agree with Shri Nanavati in his con- 
tention that the provisions of Sections 4 
and 15 of the Act should first be construed 
independently of the provisions of Sec- 
tion 30. Now if we refer to the provisions 
of S. 30. we find that it contemplates two 
implications namely, (1) that none of the 
provisions of the Act shall affect any adop- 
tion made before the commencement of 
the Act and (2) the validity and effect of 
any such adoption made before the com- 
mencement of ‘the Act, shall be deter- 
mined as if the Act had not been passed. 
While the first implication is negative in 
its character inasmuch as it prevents 
the provisions of the Act from “affecting” 
the adoptions made before the commence- 
ment of the Act in any manner whatso- 
ever, the second implication is positive 
in its command inasmuch as it 
that the “validity and effect” of such 
adoptions shall be determined “as if the 
ct had-not been passed”. Thus section 30 
purports to save by its negative and 
ositive implications all the lezal conse- 
quences and features of the adoptions 
de before the commencement of the 
ct. Since the adoption under our con- 
sideration is made before the commence- 
ment of the Act we shall presently con- 
sider how these negative and  posilive 
implications of Section 30 work out. Let 
us for the present go back to the legal 
position of the parties when the adop- 
tion was made. According to our find- 
ings recorded above, the defendant was 
adopted by the custom known as “Goda 
Datta” adoption. We have also found 
that one of the consequences of the “Goda 
Datta” adoption is that the said adoption 
can be unilaterally revoked by any of 
the parties to the adoption. It, there- 
fore, follows that when the adoption was 
made on 18-3-1956, it was revocable and 
stood: the chance of being revoked at any 
time after it was made. Therefore, the 
defendant’s status as an adopted son of 
he plaintiff was defeasible. Now accord- 
ing to Sec. 30, an adoption made before 
the commencement of the Act is not 







hich means that all the legal incidents 
of the adoption in question shall remain 


at anytime, it could not become absolute 
by the application of the Act because the 
first part of Section 30 specifically says 
that adoption made before the commence- 
ment of the Act is not affected by “any- 
ithing” contained in the Act. The second 
part of Section 30 says that the validity 
and effect of any adoption, which is made 
before the commencement of the Act, 
shall be determined as if the Act had not 
been passed. In other 
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affected by anything contained in the Act 


words, this part 
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of the section means that the validity and 
effect of the adoption shall remain as 
they were before the commencement of 
the Act. So far as this case is concern- 
ed, one of the effects of the adoption. 
which is in dispute, is its revocability and 
if that is so, the second part of Section 30 
Specifically saves that effect. However, 
the contention of Shri Nanavati is that 
the word “effect”? only means that effect 
which is contemplated by Section 12 of 
the Act. According to him, the element 
of revocability of the adoption is not its 
effect, but is merely its characteristics. 
We find that this argument is fallacious. 
Though marginal note found in Section 12 
refers to the effects of adoption, we find 
that Section 12 is not the only section 
which contemplates the effects of adop- 
tion. If a reference is made-to all those 
sections of the Act, which are from Sec- 
tions 12 to 17, we find that each one of 
them directly or indirectly contemplates 
an “effect” of adoption. Thus; effects of 
adoption which are contemplated by these 
various sections are nothing but the legal 
consequences flowing from an adoption. 
So far as the word “effect” is concerned, 
it is difficult to comprehend that it does 
not refer to the legal consequences which 
flow from a valid adoption. The effect is, 
mo doubt, one of the characteristics of an 
adoption, but that does not help the de- 
fendant in any manner because the word 
“characteristic” is of a larger’ import. 
“Effect” is the thing which results from a 
cause and, therefore, if adoption is the 
cause then the legal consequence flowinz 
from the said cause adoption would be its 
effect. In this connection, we may refer 
to Corpus Juris Secundum, Volume 28, 
page 855 of 1941 Edition, wherein the 
meaning of the word “effect” as a noun 
is given as under: 

“A result produced. A consequence 
produced; a result that follows after a 
thing previously spoken of is completed: 
a result or conclusion which follows a 
given act; that which follows from an 
antecedent called the cause; the result 
or consequence of an act, or that which 
ig produced by an antecedent cause.” 
The Webster’s Collegiate Dictionary gives 
the following meaning. to the word 
"effe ct’ — 

“1. That which is produced by an 
agent or cause; immediate result. 2. Pur- 
port; intent as, to this effect. 3. State or 
fact of being performed; as, to give effect 
to, to take effect, ete. 4. A distinctive im- 
pression produced, as by a work of art, 
by conduct, ete., as, to act for effect. 5. In 


pil. ; personal estate-syn. Consequ- 
ence.” 
This, therefore, shows that the word 


“effect” is comprehensive enough to cover 
all the consequences which follow from 
an act, the act in this case being the 
adoption. Legal consequence of revocabi- 
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ty of that adoption is obviously an 
“effect” of that adoption and if that is so. 
Section 30 says that the validity and 
effect of this adoption shall be determin- 
. jed “as if this Act had not been passed.” 
If this interpretation of Section 30 be 
true, then it follows that neither Sec. 4 

or Section 15 nor any other section of 
the Act can in any manner affect the 
adoption of the . defendant which was 
defeasible by revocation before the Act 
came to be applied. 

40. Even otherwise we find that 
so far as the vested or accrued rights are 
concerned, no legislation should be so 
.jconstrued as to affect those rights unless 
the Act makes a specific express provi- 
sion for giving retrospective effect. So far 
as this principle is concerned, the same 
cannot be in dispute, and is, in fact not 
in dispute. However, the contention of 
Shri Nanavati was that the . plaintiff's 
. Wight to revoke the adoption cannot be 
considered either as a vested right or as 
an accrued right. In the opinion. of Shri 
Nanavati, this right of revocation of the 
adoption would be vested or accrued only 
when the plaintiff prefers to exercise her 
option to revoke the disputed adoption. 
In his view, since the plaintiff has not ex- 
ercised her option to revoke this adoption 
before the ` Act came into force, her right 
of revocation of this adoption did not 
become vested or accrued and, therefore, 


it was not saved from the operation of the. 


various provisions of the Act. Here also 
we find that Shri Nanavati is in serious 
error as regards the meaning of ‘accrued 
or vested right’. What exactly is meant 
by an ‘accrued or vested right’ which 
cannot be taken away by the Legislature 
unless it manifests intention of doing so 
either expressly or by necessary implica- 
tions? In our opinion,.a right becomes 
*vested’ or ‘accrued’ when it is found to 
be executable Le. when if ceases to be 
inchoate and becomes totally independen 
of a contingency. Such a right there- 
after mes the property of its possessor 
and its vested character is not dependent 
upon its actual execution, If the righ? 
is executable, if does not matter whether 
it is executed at present or in future. 
Therefore, the idea that a right becomes 
vested or accrued only when it Is execuf- 
ed, is found to be fotally. devoid of 
merits. It Is undoubtedly a novel idea 
but its novelty does not add to the merits 
of the contention in any manner. Such 
an executable right can arise in favour 
of a party as a result of a contract or a 
statute or by operation of law. There- 
fore, when a person enters into a secular 
arrangement with another relying upon 
some well known consequences which 
follow from that arrangement, then such 
& person gets a vested interest in 

advantage of that arrangement and conse- 
quences therefrom for the simple 


given a notice fo his tenant 


V. M. Chandraprabha (Mehta J) ALLE 


reason that but for those advantazes, who 
would not have ever made any commit- 
ment in form of the arrangement in ques- 
tion. So far as the facts of this case are 
concerned, we find that the plaintiff enter- 
ed into an arrangement called the custo- 
mary adoption of the defendant with an 
understanding arising: from the well 
known. consequences of the custom, thaf 
she would be entitled to revoke the 
adoption at any time in future. Parties 
are presumed to know the consequences 
of this customary adoption. It was with 
this knowledge that the plaintiff pre- 
ferred to adopt the defendant in the year 
1956. If she knows that she would not 
be entitled to revoke the adoption, she 
‘would have in all ' probabilities taken a 
different course, but since the adoption 
Was made in the customary form, the 
consequences of which were known to 
both the parties. it should be presumed 
that this customary form of adoption was 
resorted to only with an understanding 
that the adoption could be revoked af 
any time if the same was not found suit- 
able. ‘Therefore, on the day. on which 
the adoption was made, the plaintiff got 
a vested right to revoke the same.. The 
executability of that right did not depend 
upon any contingency and soon - after 
adopting the defendant in the customary 
form, it was open to the plaintiff to re- 
voke that adoption unilaterally and 
in spite of the opposition of the defendant. 
We, therefore, find that the plaintiffs 
right to revoke this adoption was absolute 
and if that is so, the provisions of Hindu 
Adoptions and Maintenance Act; cannot 
be construed so as to affect that right 
retrospectively unless we find anything. 
either expressly or by necessary implica- 
tions going to suggest that the Legisla- 
ture had intended to restrict such vested 
rights. It need not be said that rule 
against retrospection is based on the pre- 
sumption that,the Legislature does nof 
intend what is unjust or that the transac- 
tions which have already vested title to 
property should be reopened or thrown 
in doubt. This rule has got sufficient 
fudicial recognition ‘and. therefore, we 


_ shall now proceed to consider whether 


there is any provision in the Act Zoing to 
suggest that the. legislature expressly or 
by necessary implications intended to give 
retrospective effect to these provisions. 
41. However, before touching this 
question, we would. dispose of the con- 
sideration of some of the citations relied 
upon by Shri Nanavati in support of hig 
contention that such a right is nota 
vested right. He drew our attention to 
the decision given by the Supreme Court 
in the case of Trimbak Damodhar Raipur- 
kar v. Assaram Hiraman Patil, reported 
in AIR 1966 SC 1758. In that case the 
question was whether a landlord who has 
terminating 
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his lease would get any accrued right to 
obtain possession of the premises in ques- 
tion. The facts of that case show that 
before the term of the tenancy could ex- 
pire, an amendment Act came into force 


which deprived the landlord from getting - 


-the vacant possession of the property. 
Their Lordships of the Supreme Court. 
on those facts, took the view. that right 
of the landlord to take possession did not 
accrue merely on giving a notice of evic- 
tion. It accrued in his favour on the 
date when the lease Therefore, 
their Lordships of the Supreme Court 
observed that it is only after the period 
specified in the notice is over . and the 
tenancy has in fact expired that the land- 
lord gets a right to eject the tenant and 
to obtain possession of the land. In these 
circumstances, their Lordships expressed 
. an opinion that before the tenancy could 
expire, the amending Act of 1952 stepped 
in and deprived the landlord of his right 
to obtain possession, ‘That being the 
position in the opinion of their Lordships 
of the Supreme Court, it was not possible 
to contend successfully that the land- 
lord had any accrued right to get the 
possession. Obviously, the facts of that 
Supreme Court case have absolutely no 


relevance to the facts of the present case. 


Their Lordships have found that merely 
by giving a notice, the. landlord could 
not claim any rizht to get possession. He 
could claim possession only after the 
tenancy expired. So far as this case is con- 
cerned, the plaintiffs right to revoke the 
adoption made in the year 1956 was abso- 
lute and did not admit of any contin- 
gency. On the very next day of the 
adoption, the plaintiff could have exer- 
cised her right of revocation. Therefore, 
the decision relied upon by Shri Nanavati, 
is not relevant to the facts of the present 
case. Another decision relied upon was 
a Bombay decision given in the case 
of Sitabai Ramchandra v. Ramchandra 
Raghunath, reported in-ATR 1958 Bom 
116 (FB). That was a case of desertion 
under the Bombay Hindu Divorce Act 
(22 of 1947). The question was whether 
a continued desertion of one spouse for a 
period of 4 years confers any right. to 
take divorce in favour of the - deserted 
spouse. On this question, the | learned 
Judges held that in matrimonial law, 
- desertion by one party to the marriage 
Goes not confer upon the other party a 
right of divorce. It was further observ- 
ed that desertion is a matrimonial offence, 
but in its very nature it is very different 
from other matrimonial offences like 
adultery or cruelty. It was further found 
that in its very nature, desertion is a 
continuing marital offence and it is not 
completed until a suit is filed for divorce 
on the ground of desertion. Therefore, 
even though the desertion might have 


taken place for a period of 4 years, no 
right to obtain divorce under the Bombay 
Act was acquired by the party deserted 
until he filed a sult because he had to 


know that the desertion continued right 


up to the date he filed the suit. Obvious- 
ly,.the facts of the case, which is under 
our consideration, are quite different. The 
difference is too obvious to be emphasised. 
We, therefore, find that even this deci- 
sion is of no help to the appellant. Our 
attention was also drawn to the Privy 
Council decision given in the case of 
Abbott. v. The Minister for Lands, re- 
ported in 1895 AC 425. In this case it is 
observed that the mere right, existing at 
the date. of a repealing statute, to take 


“advantage of provisions of the statute 


repealed is not a “right accrued” within 
the meaning of the usual saving clause. 
But the facts of the case to . which this 
principle was applied were that the appel- 
lant had effected a conditional purchase 
under Section 22 of the Crown Lands 
Alienation Act, 1861, of land adjoining to 
Crown land which had been previously 
granted to him in fee simple under Sec- 
tion 25. On these facts it was held that 
the appellant did not become thereby a 
holder of an original conditional pur- 
chase within the meaning of Section 42 
of 48 Vict. No. 18 so as to obtain the 
right to make additional conditional pur- 
chases under that section. It was found 
by their Lordships of the Privy Council 
that such a right could not be construed 
as a right accrued. This principle is, in 
our opinion, not relevant to the facts of 
the present case, which show that the 
respondent-plaintiff had an absolute right 
to revoke the adoption in question. We, 
therefore, find that none of the citations 
on which the reliance is put, is in any 
peice helpful to the appellant-defend- . 
ant. 


42. We shalf now proceed fo con- 
sider whether there is anything in Sec- 
tion 4 or 15 of the Act, going to suzgest 


‘that the legislature intended that their 


operation should be retrospective. In this 
connection, it was vehemently argued that 
Section 15 is absolute in its terms and 
specifically provides that no adoption 
which has been validly made, can be 
cancelled by either of the adoptive 
parents or by the person adopted. Shri 
Nanavati pointed out to us that since the 
section uses a perfect present tense by 
using the words “has been” validly made, 
it should be held that it has an impact 
over all the adoptions which have been 
made in the past including the adoptions 
made before the commencement of the 
Act. Now the construction and true 
meaning of the expression “has been” 
cannot be properly spelt out without re- 
ference to the context in which Sec. 15 
is placed in the statute. It should be 
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remembered that this Section 15 finds its 
place in Chapter IT which is as regards 
“adoption”. Chapter IL begins with Sec- 
tion 5 which provides that no adoption 
shall be made after the commencement of 
the Act except in accordance with the 
provisions contained in the Chapter. Sec- 
tion 6 provides for the requisites of a 


vide for the capacity of a male 
female Hindu to “take” and to “give” in 
adoption. Section 10 provides for persons 
who may be adopted. Section 11 provides 
for other conditions for a valid adoption. 
Section 12 provides for the effects of 
- adoption. Section 13 provides for the 
right of adoptive parents to dispose of 


their properties. Section 14 provides for 


the determination of adoptive mother in 
certain cases and then follows Section 15 
which puts.a bar to the cancellation of 
adoption. The scheme of this Chapter, 
therefore, makes it clear that all the 
sections which precede Sec. 15 provide 
for the different aspects of an adoption 
which is made under the Act. Section 15 
which follows these sections, therefore, 
refers to the cancellation of those adop- 


tions which are made in compliance with 


the provisions of the foregoing sections, 
and it is for this reason that if uses the 
present perfect tense with reference to 
the adoptions already made. The con- 





mean that the section purports to convey 
a retrospective effect. 


43. However, In our opinion. this 
discussion would be merely academic be- 
cause as exp us earlier, Sec. 15 
and other sections of this Act are con- 
trolled by the provisions of Section 30, 
which is a savirg clause. In our opinion, 
therefore, there is absolutely no 
stance in this part of the contention of 
Shri Nanavati. We, therefore, hold thaf 

e consequence of revocability of the 
adoption of the defendant is- in no manner 
affected by any of the provisions of the 
Hindu Adoptions and Maintenance Act of 
1956, 


44, Coming to the Iast point, the 
contention of Shri Nanavati is that since 
the defendant’s adoption is revoked only 
after the suit is instituted, it should be 
held that the plaintiff had no cause of 
action when the suit was filed. It is un 
doubtedly true that when the sult was ‘Al. 
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ed. the plaintiff had not made a written 
declaration, which is found at . 292, 
but we find that the learned ae J udge 


Waman- 
rao v. Wamanrao Govindrao, reported in 
ATR 1953 Bom 342, to the facts of the pre- 
sent case. The learned Judges of the 
Bombay High Court have held in thaf 


_case that ordinarily the rule is that a 


Court should give rts decision on the facts 
and circumstances as they existed at the 
date of the imstitution of the suit‘or af 
the date of any subsequent amendment of 
the pleadings and should not take notice 
of events: which have happened. after 
such date, After accepting this ordinary 
rule, they have further observed 

in spite ofthis rule, the Courts have power 
In proper cases to take notice of events 
subsequent to the suit in order to shorten ' 
litigation, avoid unnecessary expenditure 
and do complete justice between the 
parties. If facts of this case are taken 
into account, it will be found that even 
before the defendant filed his written 
statement, the plaintiff made an tmequi- 
vocal declaration as to the revocation of 
the adoption of the defendant. The plain- 
tiff also took care to give notice of this 
revocation to the defendant’s guardian 
and his brother. The defendant has filed 
his written statement with reference to 
this allegation of revocation and the 
whole suit has proceeded on the basis 
that by virtue of this document of written 
declaration, the plaintiff has revoked the 
adoption. Under the circumstances, the 
evidence recorded in this case also shows 
that both the parties have offered evi- 
dence and have focussed their attention 
on the question whether revocation has 
in fact taken place and whether such a 
revocation can legally be made by a 
plaintiff. Under these circumstances, i 
would not help the ends. of justice ey ne 
too technical about the matter. 
therefore, find that it is not possible Wal 
non-suit the plaintiff on this ground. ' 


45. The result, therefore, is thag 
this appeal should fail. As stated above, 
the cross-objections also fail. ` We, there- 
fore, dismiss this appeal with costs and 
confirm the decree passed by the trial - 
Court. The appointment of the receiver - 
which is made by this Court is hereby 
cancelled.: The receiver is hereby  direct- 
ed to hand over the possession of the pro- 
perties received by him to those. from 
whom he has taken over the possession 
of these properties within ten (10) weeks 
from now and also to report to the trial 
Court about the same. The said posses- 
sion shall be handed over by the receiver 
to the concerned persons through ‘the 

Court. He is further directed to 
submit the complete accounts of the 
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administration done by him to the trial 
Court within three (3) months or within 
such time that may be extended by the 


trial Court. | 
29th April, 1970. 
So far as Civil Application No. 2714 
of 1969 is concerned, the parties have 
to-day filed compromise pursis. Order in 
accordance with the consent terms, found 
in the said pursis. No order as to costs. 
Appeal dismissed. 





AIR 1971 GUJARAT 203 (V 58 C 34) 
B. J. DIVAN AND P. D. DESATL JJ. 


The Dabhoi Municipality. Dabhoi 
District Baroda, Applicant v. V. R 
Nayak and another, Opponents. 

= Spl. Civil Appln. No. 5 of 1967, DJ- 
43-3-1970. 

(A) Co-operative Societies — Gujarat 
Co-operative Societies Act (10 of 1962), 
S. 50 (1) — When a society has any claim 
against its members the claim or debt 
has to be adjudged -by the appropriate 
authority to entitle it to ask the employer 
of such members to deduct the amount 
from the wages or salary legally payable 
to them. j (Para 4) 

The employer ïs not bound to act on 
a mere requisition by the society when 
the debt or claim is not adjudged -—— (X- 
Ref: S. 96). AIR 1966 Guji 67, Applied. 

(Para 4) 

(BE) Co-operative Societies — Guja- 
rat Co-operative Societies Act (10 of 
1962), Section 50 (3) — Registrar can in- 
voke special machinery under Sec. 50 (3) 
only if there is wilful or intentional de- 
fault or default without cient cause 
on the part of the employer in deducting 
the amounts from the salary or wages of 
the employees. (Para 5) 

Where the employer refuses to deduct 
on the ground that the requisition made 
by. the society is invalid, debt being not 
adjudged by the authority, there is no 
wilful default on the part of the em- 
ployer and the provisions of Sec. 50 (3) 
cannot be invoked. (Para 5) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 Gui 67 (V 53) = 

6 Gui LR 539, Majoor Sahkari 
Bank Ltd, Ahmedabad v. Jasmat 
Gopal 12,3. 4 5 

C. T. Daru, for Applicant S. N. 
Shelat Asstt. Govt. Pleader, with R. M. 
Gandhi, Addl. Govt. Pleader (for No. 1) 
arid K. S. Nanavati for I. M. Nanavati 
(for No. 2), for Opponents. 


DIVAN, J.:— The petitioner herein 
is the Dabhoi Municipality functioning 
under the provisions of the Guiarat 
Municipalities Act, 1963. The first respon- 
dent is the District Registrar of Co-opera- 
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tive Societies, Baroda and the second res- 
pondent is the Co-operative Credit Society 
of the employees of the petitioner Munici- 
pality. The petitioner employs a large 
number of municipal servants and pays 
Salaries or wages to those servants. It 
is legally liable to pay the prescribed 
Salaries or wages to its servants. Some 
of the employees of the petitioner are 
members of the second respondent Co- 
operative Society (hereinafter referred to 
as the Society). The Society advances 
loans to its members and the members 
agree to pay back the loans thus advanced 
to them by monthly instalments. At the 
time when the loan is advanced, the 
member to whom the loan is advanced 
agrees that if he fails to pay the instal- 
ment which falls due at the relevant 
time, the amount of the loan or the instal- 
ment may be recovered from his salary 
or wages. This agreement îs entirely 
between the employee andthe Society and 
the . Municipality is not a party to such 
agreements. It is the case of the Munici- 
pality that the Society sent requisitions 
to the Municipality to take certain 
amounts from the wages of its employees 
alleging that those sums were due from 
the employees, who were the members of 
the Society. The requisitions purported 
to have been issued under the provisions 
of Section 50 of the Gujarat Co-operative 
Societies Act, 1961 (hereinafter referred 
to as the Act}. Such requisitions used to 
be received by the Municipality every 
month.- Acting under the belief that 
every employer was bound to make 
deductions from the wages of his emplo- 
Jees merely on a requisition from a Co- 
operative Society, the petitioner Munici- 
pality had made such deductions from 
the wages of its employees for the period 
from August to December 1965. There- 
after 92 _employees of tthe petitioner 
Municipality, from whose wages, deduc- 
tions had been made on the requisition 
of the Society, filed an application before 
the authority under the Payment of 
Wages Act, 1936, for recovering the 
amount of Rs. 4476.44 P. being the amount 
deducted by the Municipality and hand- 
ed over to the Society. In those proceed- 
ings, the Payment of Wages Authority 
heard the arguments of the Municipality 
and the contention of the Municipality 
then was that under Section 50 of the 
Act, the Municipality was bound to 
deduct the amounts specified by the 
Society to be due from its members. The 
said Authority rejected this contention 
of the petitioner Municipality and rely- 
ing on a decision of this High Court in 
Majoor Sahkari Bank Ltd.. Ahmedabad 
v. Jasmat Gopal, 6 Gui LR 539 = (AIR 
1866 Gui 67), the Payment of Wages 
Authority directed that the amount which 
had been deducted by the petitioner 
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Municipality had been wrongly deducted 
and directed the petitioner Municipality 
to pay Rs. 4476-44 P. to the employees 
who had filed the application. After this 
decision of the Payment of Wages Autho- 
rity, the. Municipality was advised that 
this decision was sound in law and that 
the Municipality had neither the power 
nor the duty to make deductions from the 
legal wages of its employees only on the 
strength of a letter from the Society 
alleging that certain sums were due from 
the employees and requisitioning that 
such sums should be deducted from the 
wages of the employees and such sums 
should be made over to the Society. 
After the decision of the Payment of 
Wages Authority and after duly consider- 
ing the legal position, the petitioner 
‘Municipality decided not to make any 
deductions from the wages of its em- 
ployees in’ respect of the requisitions 
made by the Co-operative Society and 
hence no deductions were made from. the 
wages of the employees for'the months 
of July, August and September, 1966. In 
subsequent month also, the Municipality 
did not make such deductions on a mere 
requisition by the Society. Thereafter on 
October 14, 1966, the Society preferred 
an application to the District Registrar 
Co-operative Societies, the first respon- 
dent herein. This application purporting 
to be under Section 50 of the Act re 
quested the Registrar to issue a certificate 
under Section 50 (3) of the Act. A notice 
was issued by the first respondent. to the 
Municipality upon the 

pality to show cause why a certificate for 
the recovery of 


be issued under Section 50 (3) of the Act. 


Thereafter, the petitioner Municipality” 


put forward its representation pointing 
out the facts stated above and also the 
decision of this High . Court and on 
December 15, 1966, the first - respondent 
holding that the peti- 
tioner Municipality was bound to make 
deductions on the requisitions of the Co- 
operative Society and that, a certificate 
should be issued for the recovery of 
Rs. 10,051/- from the petitioner Munici- 
pality under the provisions of Sec. 50 of 
the Act. Apprehending that after the 
issue of such a certificate, this amount 
would be recovered as arrears of land 
revenue from the Municipality. the peti- 
tioner has filed this Special Civil Appli- 
cation challenging the order of the Regis- 
trar passed on December 15, 1966, copy 
of which has been annexed as 
“B” to the petition. 


2. Though the vires of Section 50 

of the Act have been -challenged in the 
petition, at the hearing of the petition, 
the main arguments which have been 
advanced are in connection with the deci- 


passed an order 


the said - amount from - 
the Municipality personally should nof. 


Annexure 


A.LE 
sion of this High Courtin Majoor Sr 
Bank’s case, 6 Gui LR 539 = (AIR 196 
a. 67) (supra). Mr. Daru, on behalf af 
the petitioner, has contended that though 


‘the decision in the above case was in 


connection with the provisions of Sec- 
tion 24-A and Sec. 54 of the Bombay Co- 
operative Societies Act of 1925 and though 
the Act before us now is the Gujarat Co- 
operative Societies Act, 1961, in fact the 
provisions of Section 24-A of the Bombay 
Act and Section 50 (1) of the Gujarat Act 
are practically identical and further that 
the provisions of Section 54 of the Bom- 
bay. Act and Section -96 of the Gutarat 
Act are substantially the same for all 
practical purposes and poe the decision 
in Majoor case, 6 Gui LR 
539 = (AIR 1966 Guj 67) Te is still 
good law and would be applicable to the 


facts of the case. 


3. In Majoor Sahkari Bank’s case, 
6 Gui LR 539 = (AIR 1966 Gu 67) 
Copa, at p. 542 (of Gui LR) = (at p. 69 

of AIR) Section 24-A of the Bombay Act 
has been cited and ‘sub-section (1) of that 
section was in these terms :— 


“A member of a Society may execute 
an agreement in favour of the Society 
providing that his employer shall be com- 
petent to deduct from the salary or 
wages payable to him'by the employer 
such amount as may be specified in the 
agreement and to pay the amount so 
deducted to the society in satisfaction of 
any debt or other demand owing by the 
member to the society.” 


Section 50 (1) of the Gujarat Act Is In 
these terms :— 


“A member of soclety may execute 
an agreement in favour of the society. 
providing that his -employer shall be 
competent to pane from the salary or 
wages payable to him by the Saha 


-guch amount as. may be- specified 


agreement, and to pay to the society. the 
amount so deducted in satisfaction of any 
debt. or other demand of the - society 
against the member.” 


[As Mr: Nanavati, appearing on behalf of 
the second respondent Society urged. 
before us, it is clear that the words 
“owing by the member to the Society” 
occurring in Section 24A (1) of the Bom- 
bay Act are replaced by the vorde “of 
the Society against the member” in Sec- 
tion 50 (1). Barring this change, there is 
no other difference- between the provi- 
sions of .Section 24A (1) of. the Bombay 
Act and Section 50 (1) of the | 


tween Section 24A (1) of the Bombay 
Act and Section 50 (1) of the Gujarat Acf 
ig mot material. The use of the word 
“debt” occurring in Section 50 (1) of the 
Gujarat. Act clearly Indicates that there 
must be a debt owed by a member to the 


ASTE 
Society. Unless some amount is owed, 
there cannot be said to be a debt due by 
a member to the Society or a debt of the 
Society against a member. . Therefore, as 
we have indicated above the change in 
terminology makes no difference and the 
provisions of S. 50 (1) of the Gujarat Act 
are for all purposes the same as the pro- 
ee of Section 24A (1) of the Bombay 


4, The Division Bench in Majoor 
Sahkari Bank's case, 6 Guj LR 539 = 
(AIR 1966 Guj 67) (supra), has placed 
considerable reliance upon Section 54 of 
the Bombay Act and when one compares 
Section 96 (1) of the Guiarat Act read 
with Explanation 1, - Cl. (i), it is clear 
that the claim by a Society for any debt 
or demand due to it from a member, past 
member or the nominee, heir or legal re- 
presentative of a deceased member, whe- 
ther such a debt or demand be admitted 
or not, is included within the word “dis- 
pute”. The same was the position under 
S. 54 of the Bombay Act. That section 
provided that a dispute would _include a 
claim made by a Society against its mem- 
ber and such dispute was to be decided 
by the Registrar, whether such debts or 
demands be admitted or not. Therefore, 
even if at one stage the claim or demand 
is admitted by the member, even then a 
dispute regarding such claim by a Society 
would be a debt which has got to be 
decided by the Registrar or his nominee 
both under Section 54 of the Bombay Act 
and Section 96 of the Gujarat Act... After 
taking into consideration S. 24A and Sec- 
tion 54 of the Bombay Act, the Division 
Bench held :-— l 

“It is clear from Section 24A of the 
Bombay Co-operative Societies Act that 
a mere requisition by the Society is not 
sufficient. There must at the time of the 
requisition be an outstanding debt, for 
the deduction and payment are to he 
made only in satisfaction of such an out- 
standing debt or demand. Whether a 
debt or a demand claimed by the Soctety 
or its member as due to it or him is an 
admitted debt or not, it has to be referred 
to the Registrar or his nominee for his 
decision under Section 54 of the Act. The 
words “the debt or other demand” in 
Section 24A read in the light of the sec- 
tion as a whole must mean an adjudged 
debt or other demand and not merely a 

or-an allegation by a Society that 


there is due by its members to it a cer-- 


tain amount as a debt or other demand. 
Section 24A of the Act applies and is 
available to a Co-operative Society at the 
stage of recovery of a debt which is 
Te as such after itis adjudged as 
cbt. | 


We have pointed out that the provisions 
of Section 50 (1) of the Gujarat Co-opera- 
‘tive Societies Act are for all practical 
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purposes the same as the provisions of 
Section 24A of the Bombay Act and the 
provisions of Section 96 of the Gujarat 
Act are - substantially the same as the: 
provisions of Section 54 of the Bombay 
Act. Under these circumstances, the 
decision of the Division Bench in Majoor 
Sahkari Bank’s case, 6 Guj LR 539 = 
(AIR 1966 Guj 67) (supra), based as if 
was on the provisions of Section 24A and 
Section 54 of the Bombay Act will still 
be good law notwithstanding the fact 
that we are now governed by the provi- 
sions of the Gujarat Co-operative Socie- 
ties Act, 1961. It is, therefore, clear that 
in the instant case, the petitioner Munici- 
pality was not bound to act upon the re- 
quisition issued by the Society calling 
upon the Municipality to deduct any 
particular amount from the salary or 
wages payable to any particular employee 
of the Municipality who was also a mem- 
ber of the Society. Unless and until the 
debt was adjudged by the appropriate 
authority, there could not be said to be 
any debt of the Society. In Maioor 
Sahkari Bank’s case, 6 Guj LR 539 = 
(AIR 1966 Guj 67) (supra), the Division 
Bench has pointed out in Para 8 at p. 544 
(of Guj LR) = (at p. 70 of AIR) of the 
report as follows:— 


“What Section 24A provides is an 
additional remedy to a Co-operative So- 
ciety so that in order to recover a debt 
due to it. the society would not have to 
undergo the elaborate procedure of 
execution. It provides a procedure where- 
by it can follow the money due by a third 
party to its debtor and reach such funds 
for the satisfaction of the debt or demand 
due to it. Section 24A presumably was 
inserted in the Act to avoid the difficulty 
of execution under Section 60 of the 
Civil Procedure Code. Under that sec- 
tion’ no execution.can lie against wages 
payable to a workman. Section 244. 
therefore, applies and is available to a 
Co-operative Society at the stage of re- 
covery of a debt which is crystallized as 
such after it is adjudzed as such debt.” 
Under these cir ces, merély on 
the reading of Section 24A (1) of the 
Bombay Act and Section 50 (1) of the 
Gujarat Act, it is clear that until the 
adjudication by the Registrar or his 
nominee under Section 96 of the Gujarat 
Act, there could not be said to be debt of 
the Society against the member for the 
recovery of which the special procedure 
laid down in Sec. 50 (1) of the Gujarat 
Act could be brought into play. ` 


_ 5." We may also point out that the 
power of the Registrar to invoke the 
special machinery under Section 50 (3) of 


. the Gujarat Act comes into play only if 


the employer at any time fails to deduct 
the amount specified in the requisition 
made under sub-section (2). Now, tha 
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word “fails” in sub-section (3) in the con- 
text in which it occurs, must connote, a 
wilful or intentional default or ` default 
without sufficient cause on the part of 
the employer and not merely a physical 
failure to deduct after intimation in the 
form of the requisition made by the 
Society. This construction of the sub- 
section is warranted (i) because of the 
serious consequences which ensue upon 
the issuance of the certificate and (ii) be- 
cause failure without sufficient cause to 
comply with the requisition under Sec- 
tion 50 (2) is an offence punishable under 
Section 147 (1) (c) read with Sec. 148 (1) 
(c). If, as in the present case, there was 
a bona fide contention by the Municipality 
that in view of the legal position as it 
emerged from the decision of the Divi- 
sion Bench in Majoor Sahkari Bank’s 
case, 6 Gui LR 539 = (AIR 1966 Guj 67) 
(supra), because the requisition by the 
Society to the employer was not valid 
inasmuch as there was no adjudication 
regarding the debi, it could not be said 
that there was a wilful default on the 
part of the employer in deducting the 
amount. The consequences of the order 
passed by the Registrar under Section 50 
(3) are very serious and the amount be- 
comes recoverable on behalf of the 
Society as an arrear of land revenue, on 
a certificate being issued by the Registrar. 
The Registrar has, at the time of sucn 
enquiry contemplated by Section 50 (3), 
to satisfy himself that there is failure in 
the sense of wilful or intentional default 
or default without sufficient cause on the 
part of the employer in deducting the 
amounts specified in the requisitions by 
the Society and he has also tọ satisfy 
himself whether the requisition itself was 
a legal requisition or net. On both these 
points in the instant case the petitioner 
Municipality. had urged: contentions before 
the istrar, the first respondent herein; 
‘but overlooking the requirements and 
conditions precedent for the exercise of 
his power before granting the certificate, 
the Registrar in the instant case has 
issued the Certificate, Annexure “B” to 
the petition. Since there was no wilful 
default on the part of the petitioner 
Municipality and further since the re- 
quisition for deducting the amount was 
itself not according to law. the Registrar’s 
Order, Annexure “B” in the form of 
certificate, was beyond the scone of the 
powers vested in him by sub-section (3) 
of Section 50 of the Act. Our conclusion, 
therefore, is that the Order and the Certi- 
ficate are bad. We, therefore, allow. this 
petition and quash and set aside the 
order, dated December 15, 1966, an- 
nexure “B” to the petition. We also issue 
a Writ of Mandamus directing the first 
respondent to forbear from acting upon 
fhe Order, dated December 15, 1966, in 
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any manner and from faking any steps 
for recovering the amount mentioned in 
the said order as and by way of arrear, 
of land. revenue or in any other manner. 
The opponents will pay the costs of this 
petition to the petitioner. Rule is made 


absolute. 
Petition allowed, 
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= Bachubhai SBababhai, Petitioner v. 
Ratilal N. Shab, and another, Opponents, 
Criminal Revn. Appln. No. 307 of 
1968, D/- 11-3-1970, against judgment and 
order of City Magistrate, 8th Court 
ae in Summary Case No. 3244 of 


(A) Municipalities — Bombay Provin- 
cial Municipal Corporations Act (59 of 
1949), Section 428 — Limitation for pro- 
secution applies both to first as well as 
continuing offences — Latter can be taken 
cognizance of only to the extent it is 
Within 6 months before complaint — Com- 
plaint including pericd prior to 6 months 
is not wholly bad. l {Para 5) 

(B) Municipalities — Bombay Provin- 
cial Municipal Corporations Act (59 of 
1949), Schedule, Ch. 19, Rule 2 (b) and 
S. 428 — Offence under Schedule, Ch. 19, 
R. 2 (b) starts from date of conviction. 

(Para 5) 

B. U. Advani, for Petitioner: D. C.. 
Trivedi, for Opponent No. 1; A. H. Thaker 
{Asst. Govt. Pleader), for the State. 

. ORDER: The applicant-accused owns 
a house S. No. 2123 situated in Astodia, 
Rangati Bazar, within the limits of the 
Municipal Corporation of Ahmedabad. 
Since there was no water closet attached 
to that house, a notice dated 20-8-66 was 
issued by the Municipal Corporation re- 


. quiring him to put up a water closet in 


his house under Schedule Chapter 9, 
Rule 11 {1) of the Bombay Provincial 
Municipal Corporations Act, 1949 (herein- | 
after to be referred to as the Act). He 
failed to carry out the directions given in 
that notice with the result that. he came 
to be prosecuted for the offence punish- 
able under Schedule Chapter 19, R. 2 (b) 
read with Schedule Chapter 9 rule 11 (1) 
of the Act. He was convicted of the said 
offence by the Court of the City Magi- 
strate, Ahmedabad, on 10-8-67 and was 
sentenced to pay a fine of Rs. 15/- for the 
same. On 15-2-68 the Sanitary Inspector 
Shri Shah Ex. 3 visited the place and 
found that the accused had not yet put up 
any water closet as required. Since he 

ed to comply with the said require- 
ment in spite of his being convicted for the 
offence a complaint was filed against him 
after obtaining the necessary sanction 
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from the Deputy Health Officer. He was 
sought to be punished for having con- 
tinued to commit an offence under Chap- 
ter 19, Rule 2 (b) read with Chapter 9, 
‘Rule 11 of the Act for a period from 10-8- 
67 till the date of the complaint. This 
complaint was filed on 11-3-68. 

2. The applicant-accused pleaded 
not guilty to the accusation against hi 
and in his examination under Section 342 
of the Criminal Procedure Code he, how- 
ever, admitted having not constructed 
any such water closet as per the notice 
received by him in spite of his being 
convicted once for breach thereof. 


3. The learned Magistrate after 
considering the effect of the evidence 
found the accused guilty and convicted 
him for the said offence and sentenced 
him to pay a fine of Re. 0-50 Paise per 
day for a period of 189 days. In all he 
was directed to pay Rs. 94-20 P. or in 
default, to suffer rigorous imprisonment 
for fifteen days. Feeling dissatisfied with 
that order passed on 7-5-68 by Mr. K. H. 
Damani, City Magistrate, Ahmedabad, 
the applicant-accused has come in revi- 
sion before this Courf. 


4. The contention made out by 
Mr. Advani, the learned Advocate for the 
accused-applicant, was that the learned 
Magistrate committed an error in taking 
cognizance of the complaint and convict- 
ing him inasmuch as the complaint was 
filed after a period of six months from 
10-8-67 the date on which he came to be 
convicted for non-compliance of the notice 
Siven by the Corporation, in view of Sec- 
tion 428 of the Act. That Section 428 
runs thus:— 

"428. No Magistrate shall take cogni- 
zance of any offence punishable under 
this Act, or any rule, regulation or by- 
law, unless complaint of such offence is 
made before him— | 

(a) within six months next after the 
date of the commission of such offence, 


or 

(b) if such dafe is not known or the 
offence is a continuing one within six 
months next after the commission or dis- 
covery of such offence.” 
The complaint was filed on 11-3-68 and 
that way no doubt after a period of six 
months from 10-8-67. Now it is common 
ground that the offence for which he has 
been dealt with is a continuing one. In 
respect of any such continuing offence, 
we have to turn to Schedule Chapter 19 
which deals with certain offences. Sub- 
section (2) thereof would govern the pre- 
sent case and on that there is no dispute. 
That sub-section (2) is as under: 
; “2. Whoever, after being convicted 
G — 

(a) xx XX X x 

(b) failing to comply with any re- 
quisition lawfully made upon him under 
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any of the said sections, sub-sections or 
clauses, continues to contravene the said 
provisions or to neglect to comply with 
the said requisition, or fails to remove or 
rectify any work or thing done in con- 
travention of the said provision, as the 
case may be, shall be punished. for each 
day that he continues so to offend, with 
fine which may extend to the amount 
mentioned in that behalf in the second 
column of the said table.” 

The accused can, therefore, be held liable 
provided in the first place he has been 
served with any such notice to comply 
with certain directions given to him 
under any provisions governing the same, 
and that he had come to be convicted in 
respect of the breach of any such notice. 
Then if he is shown to have continued. 
to commit the said offence by not com- 
plying with the same, he can be punished 
for that offence for each day that he 
continues to so offend. It cannot be said 
that Section 428 cannot govern any such 
offence. In fact it is a general provision 
touching all offences committed under the 
provisions or regulations etc, under the 
Act, whether it is a first offence ora 
continuing one. That is apparent. from 
the section itself. It is true that the 
starting point for any such continuing 
offence is the date of his first conviction 
and that he cannot therefore be convict- 
ed for any continuing offences which go 
beyond six months before the date of 
complaint. But to say that the entire 
complaint is barred and the Court can- 
not take cognizance thereof does not ap- 
pear to be in any way so correct or pro- 
per. What Section 428 of the Act says 
is that the Court shall not take cognizance 
of any offence under the Act after the 
period of six months from the date of 
that offence. Clause (b) thereof relates 
to a continuing offence and the complaint 
has to be filed in that respect within six 
months next after commission of the 
offence. Therefore, it can take cognizance 
of all the continuing offences which come 
to be covered in the complaint to the 
extent that it is within six months prior 
to the filing of the same. It cannot render 
the entire complaint invalid and ineffec- 
tive if any part of it relating to such 
offence is in time. The Court would, 
therefore, be justified in holding him 
liable for that continued breach to com- 
ply with the requirement of putting up 
a closet, but only for those days falling 
within a period of six months before the 
date of complaint. The complaint is thus 
not liable to be rejected as time-barred 
merely because some part of the offence 
cannot be taken cognizance of by the 
Court. It is not one offence that he ia 
required to be dealt with. He has to be 
dealt with for his continuing to offend 
for each day-—~till he complies with the re- 
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quisition—subject to only that much 
period which is found to be within six 
months before the date of his complaint. 


5. It was, however, urged by Mr. 
(Advani ‘that the evidence of Mr. - Shah; 
the Sanitary Inspector of the Corporation, 
shows that he visited the site on 15-2-68 


- and found that the accused had not put. 


up any such water-closet. He can, there- 
e, be convicted and sentenced for the 
continuing offences for that much period 
from 15-2-68 i.e. when he came to know 
about it till 11-3-68 when the complaint 
is filed and not for any earlier period. 
This contention has no force whatever. 
This contention is inconsistent with the 
plea that the starting point for any such 
continuing offence is from the date of 
his conviction under Schedule Chapter 19 
(1) (b) of the Act. That is the date to 
start with for his continuing to commit 
the breach, and not when it came to 
be known that he has yet not carried out 
the direction. The offence is contained in 
his not complying with the requirement, 
and not in respect of any positive act ie 
for an act of omission, committed by him 
amounting to an offence so that it can 
run from the date it came to the know- 
ledge of the Inspector. It would be upto 
the accused to show that he has complied 
any such requirement at an early 
date during that period so as to reduce 
the period for which he can be convicted 
and sentenced. It Is, therefore, clear 
that the commission’ of the offence falling 
der sub-sec. (2) of Schedule Chap. 19 
from the date he came to be con- 
icted and continued to so commit it, but 
e cannot be convicted for a period of 
ore than six months In view of Sec- 
ion 428 (b) of the Act. 
_ 6 The learned Magistrate has, 
however, convicted him for the entire 
period of 189 days which goes beyond 
280 days. The learned Magistrate was, 
therefore wrong in convicting the accus- 
ed for nine days more since the Courf 
could not take cognizance of the offence 
continued to be cornmitted during that 
period it beinz. beyond six months prior 
to the date of the complaint. 

Te In the result, therefore, the 
order of conviction and sentence passed 
by the learned Magistrate in the case 
would be valid and proper only for a 
period of 180 days prior to the date of 
complaint and not for the first 9 days 
from the date of his conviction, The 
order shall be so modified as to direct 
the ‘applicant-accused to pay fine at the 
wate awarded by the trial Court and the 
amount that way shall come to Rs. 90/- 
fn default whereof he shall: suffér rigor- 
ous imprisonment for ea days. 

Peti partly allowed. 
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SHELAT AND PATEL, JJ. - 


‘Isha Valimahmad, and another, Feti- 
tioners v. Haji Gulam Mohmad Haji 


- Dada, and another, Respondents. 


Civil Revn. Applns. Nos. 371 and 392 
of 1966, D/- 3-3-1970, against order of 
on A Dave Dt. J.. Jamnagar, D/- 16-2- 


_ (A) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947) (Gujarat Exten- 
sion Amendment Act 57 of 1963), Sec 
tion 51, Proviso — Expression ‘right’ in 
sub-clause (ii) of clause (1) in provi to 
Section 51 includes the right to evict as 
contemplated by Section 13 (1) (e) of the 
Saurashtra Rent Control Act (22 of 1951) 
(Repealed by Act 57 of 1963). 

(Para 7) 


Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947) (Gujarat Exten- 
sion Amendment Act 57 of 1963), S. 51. 
Proviso — It is not necessary that a 
proceeding should be pending in respect 
of a right in order that it could be saved, 
acquired or accrued under sub-clause (ii) 
of Clause (1) of proviso to Sec. 51. 1895 
AC 425 & (1969) 1 All ER 121 (PC), Dist. 
(Para 10) 
_ (C) Houses and Rents — Bombay 
Kents, Hotel and Lodging House Rates 
Control Act (57 of 1947) (Guiarat Exten- 
sion Amendment Act 57 of 1963), S. 51 
Proviso — Landlord can file a suit for 
evicting tenant for subletting before | 
1-1-1964 though no notice terminating the 
contractual tenancy is served before that 
date. (Para 10) : 
Cases Referred: Chronological Paras 
(1969) (1969) 1 AIl ER 121 = 1969-3 
WLR 75 (PC), Ogden Industries 


Pty. Ltd. v. Lucas 
(1895) 1895 “AG 195 = 64 LI PC 
67, Abbott v. Minister for Lands 
Inc. R. A. No. 371 of 1966; C. T. Daru 
for Petitioners; K. M. Chhaya ffor Res- 
ponori: No. 1); C, T. Daru. for Opponent 
o. 10. 


PATEL, J.: Civil Revision Applica- 
tions Nos. 392 of 1966 and 371 of 1966 
have been referred to the Division Bench. 
The same question is involved in both 
the Revisions and, therefore, they are 
heard together. 

2. Civil Revision ‘Application 
No. 371 of 1966 came up for hearing 
before our learned brother Vakil J, 
Vakil J. held that there was no bar of 
res judicata. The suit was brought by the 
landlord for possession of leased premises 
on the ground that-tenancy was terminaf- 
ed as the tenant had sublet the premises 
before 1-1-1964. The Saurashtra, Rent 
Control Act was in force at the time of 
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subletting, however, the Bombay Rents, 
Hotel and Lodginz "House Rates Control 
Act, 1947 (Gujarat Extension Amend- 
ment Act, 1963, Act. No. 57. of 1963) came 
into force on 1-1-1964. By the said Act, 
the Saurashtra Rent Control Act, 1951 
(Saurashtra Act XXII of 1951) was vre- 
pealed. The Bombay Rents, Hotel an 
Lodging House Rates Control Act, 1947 
with amendments was applied to the 
Saurashtra area. The contractual tenancy 
was terminated by a notice dated 13th 
July 1964. The suit was’ filed on 19th 
September 1964. Vakil J. considered the 
question as to whether the landlord was 
. entitled to file a suif for possession on 
the ground of subletting, where subletting 
took place before 1-1-64 after the Saura- 
shtra Rent Control Act was repealed and 
the Bombay Rent Act, 1947 with amend- 
ments came into force in Saurashtra area. 
He was of the opinion that the landlord 
was entitled to file a suit for possession 
on the ground of subletting before 1-1-64 
after the Saurashtra Rent Control Act 
was repealed as the right to obtain posses- 
Sion of the landlord was saved under Sec- 
ton 51 of the Bombay Rent Act. The 
sald Section 51 was added in the Bombay 
Rent Act by Act No. 57 of 1963 and the 
said section provided for repealing of 
the Saurashtra Rent Control Act and also 
provided for certain aes. However, 
our learned brother V. Shah J. has 
taken a different view E Civil Revision 
Application No. 72 of 1967, decided on 
12 August, 1969. In the said Revision 
Application V. R. Shah J. has beld that 
.where subletting took place before 1-1- 
1964, and no notice was served terminat- 
ing the tenancy before 1-1-1964, the land- 
lord has not acquiréd any right to file a 
suit for possession on the ground of sub- 
letting and, therefore, no sult is main- 
tainable on the ground of subletting 
before 1-1-1964 after the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 with amendments was applied 
to the Saurashtra area. Vakil J. did not 
agree to the view taken by V. R. Shah J. 
and, therefore, he referred the following 
question to the Division Bench: 


“Whether the landlord is entitled to 
maintain a suit for recovery of possession 
from the tenant, on the ground of sub- 
letting under Section 13 (1) (e) of the 
Bombay Rent Act (57 of 1947). as applied 
to Gujarat State on 3lst December 1963, 
where the subletting was made during 
the pendency of the Saurashtra Rent 


Control Act, and neither the notice to 


terminate the contract was ziven nor the 
sult was filed before the date on which 
the Saurashtra Rent Control Act was re- 
pealed?” 
x x x x XX XF 
; 3. In order to appreciate the ques- 
tion referred to the Division Bench; it is 
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necessary to refer to relevant provisions 
of law and admitted facts. In both the 
cases the suit premises are situated in 
the area where Saurashtra Rent Control 
Act applied before 1-1-64. Under Saura- 
shtra Rent Control Act, 1951, subletting 
was prohibited under Section 15. Under 
Section 13 (1) (e) of the Saurashtra Rent 

Act, the landlord was entitled to recover 
possession of any premises if the Court 
was satisfied that after coming into 
operation of the Saurashtra. Rent Control 
Act the tenant had sublet the whole or 
part of the premises or assigned or trans- 
ferred in any other manner his interest 
therein. After formation of the State 
of Gujarat, Saurashtra Rent Act, 1951 
was continued into force in the Saurashtra 
area of the Gujarat State and the Bom- 
bay Rent Act, 1947 continued to apply 
to that area of the Gujarat State which 
formed part of the old Bombay State. 
By Act No. 57 of 1963, the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (Guijarat’ Extension Amendment Act 
1963), 1947 with certain amendments was 
applied to the Saurashtra area. -By Sec- 
tion 4 of the Act No. 57 of 1947. Sec. 3 
of the Principal Act was amended. By 
the said amendment of Section 3, it is 
provided that in the areas to which the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act. 1947 is extended, the 
said Act shall come into force on the date 
on which the amending Act No. 57 of 
1963 came into force. Amendinz Act 
came into force on 1-1-1964. Sub-see. (2) 
of Section 15 of the Bombay Rent Act, 
1947 was also amended by Section 14 of 
the Amending Act. The amended sub- 
section {2} of Section 15 provides that sub- 
letting validated by ordinance No. 3 of 
1959 shall have effect only in the area in 
applied 
before 1-1-64 and.it shall not apply to the 
area in which the Bombay Rent Act was 
not in force before 1-1-64 By Section 21 
of the Amending Act, Section 51 is added 
to the Bombay Rent Act, 1947. Section 51 
provides for repeal of the Saurashtra 
Rent Control Act and the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 as extended to the Kutch area 
of the State of Gujarat by the Govern- 
ment of India, Ministry of States, Noti- 
fication No. 215 J, dated the 19th Septem- 
ber 1951. The proviso to Section 51 reads 
as follows: 

*(1) Such repeal shall not— 

, i) affect the previous operation of any 
law so repealed or anything duly done 
or suffered thereunder; 

(ii) affect any right, privilege, obliga- 
tion, or liability acquired, accrued or 
incurred under any law so repealed: 

(iii) affect any penalty. forfeiture, or 
punishment incurred in respect of any 
offence committed against any law so re 
pealed; or 
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. fiv) affect any investigation, legal 


or remedy in respect of ‘any 


penalty, ent as 
aforesaid, and 
-o (2) any suth“ retta legal 

proceeding. or remedy may be continued. 
instituted or enforced and any such penal- 
ty, forefeiture and ` punishment may be 

Imposed, as if the. aforesaid law had’ not 
been repealed.” > P 
it further provides that, ez 

“subject to the preceding .. proviso, 

anything done or any action taken under 
any such’ Jaw, including any.. notification, 
order, notice or receipt issued or ` agree- 
ment "made, shall be'deemed. to have been 
done; taken, issued or made under the 
corresponding. provisions ; of this. Act and 
shall continue in force’ aecoedingl?, unless 
and until superseded by spt (done 
or any action taken under this A: 


ee 


such’ right, forketure obligation. liability. . 


The effect of the amended . Act' is aa the 
Bombay, Rent Act as amended by Act’ 


No: 57 of 1963 is applied to the Saura- 
shtra area from 1-1-1964. The bar SS 
subletting, assigning or transferring p 
‘mises contained in sab section (1) of Sea. 
tion 15 shall be deemed not.to have had 
any effect before commencement of the 
Bombay Rents, Hotel and Lodging House 
- Rates Control . (Amendment) ETA 
1959 (Bombay: Ordinance IM of 1959). 


‘any area in which the Bombay Rent ree 
was in operation before 1-1-64. Im other: 


words sub-tenancy which Was validated 


illegal under the Saurashtra- Rent Act 
was not affected even after -the Bombay 
Hent Act came into force on: 1-1-64. 


4. Section 51 provides for repeal- 


fnz-and saving. Sub-clausé. (ii) of Clause I ` 
of the proviso to Pasar 51 provides: 


that the repeal of the Saurashtra Rent 
‘Control Act: 1951. shall- .not affect any 
obligation, liability. 


Sub-clause fiv) of CL I 
provides that the repeal shall not atzect 
any : investigation, legal 
remedy in . respect: òf ' any such: . Tighe. 
Privilege, obligation, © Hability. penalty. 
forfeiture or- punishment.. Clause (2) pro- 
. vided that. any such investigation, legal 
proceeding or remedy may be continued: 
instituted or enforced.and any such penal- 
ty, forfeiture and -punishment may be 


Imposed, as if the aforesaid. law had not: 


been repealed. _ There is. proviso to the 
aforesaid proviso. But fn the second 
proviso it is: provided that.second proviso 
eS = muhia to the provisions of the first 

oviso: Therefore, the first proviso 
prevails: over the second ‘proviso. From 
the above -provisions of Section 51, it: is 
clear that for, all: the rights and Habilities 
of the parties | before 1-1-64, the noe 
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‘shtra Rent Control 


mw > rd w. 
. 
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sions. ‘of the Saurashtra Rent Act are: "fo: 

be deemed to be in force and the legal 
an 


~or . enforced as 
if: the.- Sanrash'tra Rent - Control 
Act chad ‘not been > repealed. From 
the above. provisions of the proviso’ 
to Section :51,. it is clear that repeal of 
Saurashtra Rent Act does not affect. any. 


pee privileze, -obligation,. or. liability. 


accrued or-incurred under the 


Searah Rent Control . Act before if 


was repealed on 31-12-63. The . ‘repeal 
also does not affect the legal proceeding. 
or remedy in respect of the: said matters, 
The. proviso further: provides ‘that legal 
Proceedings or remedy in respect of the . 
said matters may be contintied, enforced 
or instituted as if the Saurashtra Rent 
Control . Act had not been repealed. 
--5. . -When the Saurashtra Act : was 
repealed by “Act, No. 57 of 1963, Section "t 
Bombay General Clauses Act, 
SF have applied if-there-was no saving 
provision like Section 51 of the Rent > 
Act. Section 7 of the Bombay General .. 
Clauses Act reads ‘as follows: j 
- ` “Where this Act, or ene Bombay Act 
or Guiarat Act made after the commence- 
ment of this Act, Tepeals any enactment 


` hithetto_made or hereafter ‘to be made, 


then unless, a different intention ` appears, 
the repeal shall TE. --ccseerseseennns 


Now the provisions of Section 7 of tha ` 


Bombay. General. Clauses Act are to be 
applied’ when an Act is repealed- if a 
tintention does not appear from, 

the repealing: Act. In Act’ No. 57 of 1963 
by- Section 21; Section, 51 is added in the 
ay Act.” The said section provides 

for repealing of the Saurashtra Act. From 


the intention of legislature is very clear 

that the rights and Mabilities are to ba 
governed by the.said proviso and not by 
PED T of the Bombay General Clauses 


(1) (e), of the, Bombay Rent Act. He re 
ferred’ to the opening bie A Section 13 
(1)--(e) eee tthe coming in operation 
of the Bombay..Rent Act 1047" and: held 
that those words would mean “since 1-1. 
1964” as the Bombay Rent Act came into 
force in ‘Saurashtra area on '1-1-64- = 


a suit could be filed for possession on 


ground of subletting only if ee 


‘Was after 1-1-64 when the Bombay Rent 


Act 1947 as amended by Act No. 57 of 
1963 came gel ee However, the sult 
for possession e ground of subletting 
under Section 13 i (e) of the Saurashtra 
Rent Control Act, could 
decided even after repeal ‘of the Saura- 
Act, in view of. the 


- 


1971 


i rovisions in Section 51 added by 
cho Adee Act 57 of 1963. With res- 
pect we do not agree that suit for posses- 
sion on ground of subletting before 1-1-64 
is not maintainable after the Saurashtra 
Rent Act is repealed and the amended 
Bomby Rent Act came into force on 
i-1-64. . | 

7. Our learned brother V. R 
Shah J. held that such a suit was not 
maintainable on another ground also. ` 

“So long as a contractual tenancy 
subsists between the landlord and the 


tenant, the rizhts and liabilities between 


the parties are governed by the contract 
between them. Apart from the contract 
or the general law, there is no right in 
the plaintiff and no liability in the de- 
fendant-tenant. Particularly the right to 
recover possession of the premises from 
the tenant can be . gathered from the 
terms of the contract between the two. 
It is only when the contractual tenancy 
is. terminated in a valid manner that 
the plaintiff would acquire a right ‘to 
possession of the premises.” 

V. R.-Shah J. held that by creating sub- 
tenancy which was contrary to the provi- 
sions of Section 13 (1) (e) of Saurashtra 
Rent Control Act, no right accrued to the 
landlord to recover the possession of the 
premises from the tenant. The right to 
recover the possession could accrue only 
when the tenancy is terminated and not 
earlier. The learned Judge held that the 
effect of creating of sub-tenancy contrary 
to the provisions of Section 13 (1) (e) of 
the Seurashtra Rent Control Act was that 
the protection given by Section 12 of the 
Saurashtra Rent Act was taken away and 
the landlord was entitled to file a suit 
for possession after ‘terminating the con- 
tractual tenancy. The learned Judge held 
that by subletting in contravention of the 
provisions of the Saurashtra Rent Act, 
no right accrued to the Jandlord and no 
liability was incurred by the tenant with- 
in the meaning of sub-clause (ii) of 
clause (1) of the proviso to Section 51. 
We shall proceed to examine the above 
objection. Section 12 of the Saurashtra 
Rent Control Act did not create new 
rizht or liability as between a landlord 
and his tenant. Section 12 clearly pro- 
tected the tenant by creating an impedi- 
meni.-on the right of the landlord to 
evict the tenant. However. the tenant 
loses the protection of Section 12 when 
he does any of the acts mentioned in Sec- 
tion 13. The landlord can file a suit for 
possession on the ground of subletting 
under Section 13 (1) (e) of the Saurashtra 
Rent Control Act after terminating the 
contractual tenancy. Section 12 of the 
Saurashtra Rent Control Act protected 
the possession of the tenant and created 
impediment on the right of the landlord 
‘fo get the possession under the General 
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Law. However, Section 13 provided that 
it the tenant did: any of the acts mention- 
ed therein, the impediment created under 
Section 12 was lifted and the landlord 
was entitled to file a suit for possession 
on the ground of subletting after termi- 
nating the contractual tenancy. The righi 
of the landlord under the General Law to 
terminate the contractual tenancy is nof 
in any way controlled by the provisions 
of the Saurashtra Rent Control Aci. The 
landlord could terminate the contractual 
tenancy either during the pendency of 
the Saurashtra Rent Act or after the 
amended Bombay Rent Act came into 
force. Section 15 of the Saurashtra Rent 
Act put a restriction on subletting by the 
tenant. It made illegal subletting by the 
tenant and the tenant became liable to 
be evicted under Section 13 (1) (e). The 
tenant was deprived of the protection of 
Section 12 when he sublet the premises, 
The landlord- was entitled to recover the 
possession as the impediment put by Sec- 
tion 12 was lifted by subletting. The ex- 
pression “right” in sub-clause (ii) of 
clause (1) in proviso to Section 51 must} 
be construed to include the right to evict 
as contemplated by -Section 13 (1) (e). 
Under the Amending Act 57 of 1963, the 
subletting in contravention of provisions 
of Section 15 of the Saurashtra Rent Act, 
is not validated. We are of the opinion 
that the landlord, who could always puf 
an end to the contractual tenancy with. 
out any impediment, had. the right to 
enforce the remedy of ejectment for the 
liability incurred by the tenant by his 
illegal act of subletting. With respect 
We are unable to agree with the view of 
J. In the 
referring judzment our learned brother 
Vakil J.. observes that landlord has under 
the General Law a right to recover the 
possession after terminating contractual 
tenancy. Section 12 of the Rent Act pro- 
tected the possession of the tenant. How: 
ever, the protection given by Section 12 
of the Rent Act was taken away if the 
tenant sublet the premises. When the 
tenant sublet premises, the tenant in- 
curred liability to be evicted and the 
landlord was entitled to evict the tenant 
under Section 13 (1) (e) of the Saurashtra 
Rent Act. In other words the tenant 
incurred liability to be evicted and the 
landlord became entitled to get posses: 
Sion from the tenant. We are in agrees: 
ment with above observations of our 
learned brother Vakil J. -` 


78 Mr. D. U. Shah appearing for 
the tenant in Revision Application No. 371 
of 1966 and Mr. Daru appearing for the 
tenant in Civil Revision Application 
No. 392 of 1966 contended that by mere 
subletting, no right would accrue to the 
landlord under Section 13 (1) (e) of the 
Saurashtra Rent -Control Act within 
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meaning of sub-clause (i) of clause 1 in 
proviso to Section 51 unless the landlord 
had. terminated the contractual tenancy 


by a valid notice. Reliance was placed | 


on 1895 AC 425, Abbott v. The Minister 
for Lands. It was contended that mere 
right, existing at the date of a repealing 
statute, to take advantage of provisions 
of the statute repealed is not a “right 
accrued” within the -meaning of the usual 
saving clause. Relying on the said deci- 
sion it. was contended that without some 
acts done by an individual, no right could 
accrue to a party and if no further act 
was done, no right had accrued to the 
landlord. This contention, ingenious as it 


is, cannot, in our view, be accepted as 
correct and 1895 AC 425, which has been. 


guished in every subsequent case 
in which it has been considered. can be 
distinguished in the present case as well. 
'. The distinction is clear. It- Ís important 
to remember that the decision of the 
- Privy Council is really a decision on the 
‘right conferred. by Section 13 of the Act 
of 1861 and the effect of the repeal of 
that section; for their Lordships held that 
‘holders of fee simple: grants had no 
special right to.make conditional pur- 


chases given to them by Section 22 and 


whatever right they had was to be sought 
for-in- Section 13. Im the Act of 1861, 
Section 13 stands at the threshold of the 
conditional and 


addressed to the first stage at which the 
statute starts by declaring every person 
în the world to be eligible for making 
applications for conditional purchases of 
Crown lands. -Till an application under 


the section is made, the statute does not” 
bezin to operate on Crown lands at all- 


in the matter of their purchase by any 


one. Jt is with regard to such a section 


that the Privy Council said that it merely 

gave a right. if vight it was, to take 
` advantage of a statute. With regard to 
Section 13. (1) (e) of the Rent Control 
Act and Section 51 of the:amended Bom- 
bay Rent Act, the position is quite dif- 
ferent. Section 13 (1) (e) gives.a right 


to a.landlord to. obtain’ possession on the’ 


ground of subletting by the. “tenant. It 
is impossible to say that it is a mere 
right to take advantage of the: statute. 
Observations in 1895 AC 425, were made 


in view of Section 13 of 1861 where the. 


- statute required some. initial step to be 
_ taken in order to attract it at all and, but 
for the taking of that step, one would 
remain outside the -statute altogether. 
However, .1n the present case under Sec- 
tion 13 (1) (e) In our view a right for 
possession: accrued immediately. There- 
fore, 1895. AC 425, has no application to 
the present ‘case. =. 


P 9. “Next a decision in 1969 All ER 
at in Ogden - ‘Industries Pty. Ltd. 
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-rights in law at all. 


y. necessary that: 


ALK 
Lucas, -was relied upon. At page 125 if 
is observed “Under the Act of 1958 the 
widow did not have to prove that she was 
In fact.dependent on the earnings of her 
busband thouzh under the Amendmenf 
Act she has to do so. Nevertheless, it is 


quite clear as a matter of law that no ~- 


single person can say under. either Act, 
the moment before the death “TI shall be 


a person dependent at the death if I so 
_ Jong live”.” 


First, it must be established 
that the death was caused or contributed 
to by the accident; secondly. that the 


widow will be the. ‘deceased’s ‘widow at 
the date of death and not dead ‘or married 


to some other man, and the children must 
show that they are under sixteen. None 
of these things can be ascértained (let 
alone proved until after the moment of 
death of the worker). Accordingly. it 
seems to their Lordships that the depend- 
ants at the death cannot before the death 
be described as a matter of legal phraseo- 
logy, or with strict accuracy. as a class 


having a contingent: right to -succeed to ~~ 


certain benefits from the ‘employer. on 
the death of the injured work-man. Such — 
potential dependants have no more “than 
a mere expectancy or, as it is . sometimes 
called, a mere ‘spes successionis and such 
a hope. or expectancy. Rives rise to no 
It is a mere possibi- 
lity. This is well established as, for 
example, in the .case of those entitled on 
an intestacy, or what is perhaps more im- 
portant, in the case of those ° who “are 
entitled to succeed under ` Hmitations 
dependent on an intestacy”. In the afore- 
said decision it is clear. that dependants 
wet some right on the death of the work- 
man. . Till the workman dies the depen- 
dants have got’ contingent rights -to 
succeed to certain -benefits from the em-. 
ployer. However, the above rights are, 
mo more: than a mere expectancy. 
Obviously such contingent right could not 
five rise to any rights in law. The above 
case does not help the tenants. i 


10. Mr. D. U. Shah contended that 
ho rights were acquired-in.the present 
case as no legal proceedings were filed - 
before the Amending Act came into force. - 
He. also further: submitted that rights 


-acerued or acquired . referred to in’ sub- 


clause (ii) of clause (1) to the proviso’ Te- ` 
ferred to only those rights in respect of 


.which proceedings were taken and were 


pending in the Court on the date’ when 
the Act was repealed. There is no force 
in this submission of Mr. D. U, Shah - 
The scheme of the proviso to Section 51 
shows that the remedies are saved and 
also proceedings. could be taken for en- 
forcing the rights under the Saurashtra 
Rent Act as if the Saurashtra Rent’ Acf 
was not repealed. The scheme of th 

proviso leaves no doubt. that it is a . 


a -proce should bel. 
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pending In respect of a right in order 
that right could be saved, acquired or 
accrued within the meaning of sub-clause 
(ii) of clause (1) of the proviso to Sec- 
tion 51. Mr. Daru submitted that com- 
mon law doctrine is that when a statute 
is repealed, it is deleted from the statute 
book for all purposes except for transac- 
tions past and closed. However, in order 
to relax the rigour of the common law 
doctrine, Section 7 of the Bombav Gene- 
ral Clauses Act is enacted. Mr. Daru 
further submitted that clause 2 of pro- 
viso to Section 51 of the Rent Act was 
similar to Section 7 of the Bombay Gene- 
ral Clauses Act, 1904. Mr. Daru further 
submitted in clause 2 of proviso to S. 51 
words were “as if the aforesaid law 
had not been repealed” and under Sec. 7 
of the Bombay General Clauses Act, 1904, 
the words were “as if the repealing Act 
had not been passed.”. Mr. Daru sub- 
mitted that while construing clause 2 of 
the proviso ‘to Section 51, we have to bear 
‘fn mind that as if the old Act has not 
been repealed and not that a new Act has 
not been passed. For all practical pur- 

ses, old Act will govern the rights, 
liabilities and remedy of the parties sub- 
ject to the exception that if any provi- 
Sion of the new Act is to be inconsistent 
with old Act, new Act will prevail. In 
the opening words of Section 7 of the 
Bombay General Clauses Act. it is made 
clear that unless a different intention ap- 
pears from the provisions of the Act, the 
result of the repeal will be as provided 
In Section 7. Now if we refer to the first 
proviso to Section 51, the intention of 
the legislature is very clear that the 
rights and liabilies of the parties which 
arose under the Saurashtra Rent Act, 
1951 before 1-1-1964, are to be governed 
by the provisions of the Saurashtra Rent 
Control -Act. 1951. In the opening 
words also in.the second proviso it 
is made clear that second proviso 
was controlled by the first pro- 
viso. Therefore, from the first proviso 
and the second proviso it is clear that 
rights and liabilities of the landlord and 
the tenant arising under the provisions of 
the Saurashtra Rent Control Act before 
1-1-1964 :are to be governed by the provi- 
Sions of the Saurashtra Act. Thus the 
Saurashtra Rent Control Act 1951 and 
the Bombay Rent Act as amended by 
Act No. 57 of 1963 operated in different 
fields:.and there is no question of any 
inconsistency between the provisions of 
the Old Act and the New Act. . Daru 
submitted that a landlord is not entitled 
to file. a suit for possession on the ground 
of subletting under Section 13 (1) (e) of 
the Saurashtra Act. He submitted that a 
suit could be filed only if contractual 
tenancy was terminated. Section 13 (1) 
(e) of the Saurashtra Act merely gave a 
ground to terminate the tenancy of the 
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landlord. But Section 13 (1) (e) did not 
give him a right to file a suit without 
terminating the contractual tenancy. He 
submitted that right must be such that 
it could be enforced immediately in a 
Court of law without doing anything 
more. He submitted that existence of a 
right does not depend upon happening of 
any further event. In order to file a suit 
for possession on the ground of subletting 
the landlord was required to fulfil two 
conditions : 

(1) that the tenant had sublet the 
rented p es, and 

(2) the contractual tenancy was 
terminated. If the second condition is 
not satisfied, the landlord could not file 
a suit and, therefore, subletting by a 
tenant could not be said to be a right 
accrued or acguired by the landlord. As 
discussed hereinbefore the provisions of 
the Saurashtra Rent Act do not deal with 
the termination of the contractual 
tenancy. The provision for terminating 
the contractual tenancy is under the . 
Transfer of Property Act, a different Act. 
In some cases contractual tenancy might 
have come to an end by efflux of time 
and a notice may not be required. A suit 
of the landlord for eviction may be de- 
feated on the ground that contractual 
tenancy is not terminated. But from this 
i could not be said that no liability was‘ 
incurred by a tenant within the meaning 
of sub-clause (ii) of clause (1) by- sub- 
letting the rented premises and that no 
rizht:- was acquired by the landlord by 
subletting by the tenant the rented pre- 
mises under the sub-clause (ii) of clause 1 
of the proviso to Section 51. With res- 


_ pect we are unable to agree with the view 


taken by our learned brother V. R. 
Shah J. that mere subletting before serv- 
ing a notice before the Saurashtra Rent 
Act was repealed on 1-1-1964 could not 
be said to be a right accrued or acquired 
by the landlord. We hold that subletting 
by a tenant in the Saurashtra area before 
1-1-1964 even though no notice is served 
terminating the contractual tenancy 
before 1-1;64 was a right accrued or 
acquired by the dlord and liability 
incurred by the tenant within the mean- 
ing of sub-clause (ii) of clause 1 of the 
proviso to Section 51 and the landlord 
can file a suit after 1-1-64 on the said 
ground for evicting the tenant on the 
ground of subletting. 

11. We hold that where subletting 
is made during the pendency of ‘the 
Saurashtra Rent Control Act and, neither 
notice to terminate the contract is given 
nor the suit is filed before the date on 
which the Saurashtra Rent Control Act 
was repealed, the landlord is entitled to 
maintain the suit for recovery of posses- 
sion from the tenant on the ground of 
subletting under Section 13 (1) Ae i tbe 
Saurashtra Rent Control Act, 1 
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12. In the question that is referred 
fo the Division Bench in the first part — 


it is mentioned whether the. landlord was: 


o to maintain the suit for recovery 
of possession from the tenant òn the 
ound of subletting under Section 13 (1) 
ae of the. Bombay Rent Act No. 57 of 
1947 as applied to the Gujarat State on 


31st December, 1963. We have h held that 


a suit for possession of' the rented pre- 
mises on the ground. of subletting when 
the Saurashtra Rent Act was in force 
could be filed under the provisions of the 
Saurashtra Rent Act and proviso to Sec- 
tion 51 has provided that ` rights and 


liabilities of the landlord and the tenant - 
are to be decided as if the Saurashtra 


Rent Act Tan not been repealed. 


Order accordingly. , 
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JUDGMENT: ‘The petitioner in this“ 
Civil Reylsion Application is the. original 
defendant-tenant. . The -opponent is the 

original plaintiff. The plaintiff filed 
Regular civil suit No. 268: of 1964 for re- 
covery of ,possessionof the suit premises. 
Rs. 240/--as arrears of rent and future 
mesne profits ete. It was the plaintiff's 
case that the monthly rent was. Rs. 20/-: 
that the tenant had not paid rent for 15 
months and therefore,she had terminated 
the tenancy by giving notice dated 28th 
1964; that. after the service 
of the notice- mesne profits for a period 
of one month became due and payable by 
the tenant. Against that the tenant paid a 
by two money orders each 


- remained due. 
The tenant thus being SA arrears of rent 
for a period of more than stx.months, she 
was entitled to - possession. The tenant 
filed- a written statement and raised a 


number of contentions. For -the purpose 


of this, Civil Revision Application, it 
would be sufficient to. note .that it is 
pleaded that prior 'to the filing of the 
present suit, the landlord had filed civil 
suit No. 78 of 1958 against the tenant for 
recovery of. possession, arrears ete. The 
said suit however was dismissed and : if 


; Was held that the tenant was entitled to 
18} ` recover from the. landlord Rs. 111/- being 


the amount of expenses incurred for re- 
pairs of, the sult premises. The Court: in, 
the sald previous suit ordered that a‘sum 
of Rs. 40/- should be deducted and that - 
a balance of Rs: 71/- should be deducted 
from future rent. It was his further. case 
that thereafter between 1958 and. 1964 be 
had spent in all Rs. 1013.76 Ps. on account — 
of repairs.. However as he had not ‘given: 
notice in respect of a part of that amount, . 


the tenant: claimed that he was entitled 
iad 


the landlord to a sum of Rs. 944-54P. 
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Adding to that the amount which he 
was entitled under the previous suit to 
deduct, the total amount that he was 
entitled to from the landlord at the date 


of ‘the suit in question was Rs. 1015.54.Ps. - 


According to him under law he was 
entitled to recover from the landlord a 
sum equal to nine months’ rent for a 
period subsequent to the decree passed in 
civil suit No. 78 of :1958. Under ‘the 
circumstances he was not in arrears for 
a period of more than six months at the 
time of giving of the notice as well as 
at the time of filing of the suit by the 
landlord. Further that he has deposited 
the amount of balance and as such he 
was not in arrears at all and the landlord 
had no legal right to evict him. The 
trial Court held that except for a sum of 
Rs. 60/- spent by the tenant on account 
of repairs in the year 1964; the petitioner 
Was not entitled to deduct’ any amount 


spent by him for repairs and even if the 


said amount was given credit to the 
tenant, he was in arrears for a period of 
more than six months. 


2. The trial Court further held 
that the tenant was entitled to deduct a 
sum of Rs. 71/-.as per the decree passed 
in civil suit No. 78 of 1958 and a sum of 
Rs. 117.75 Ps. spent by the petitioner on 
account of repairs in the year 1959. He 
further held that the ténant was not 
entitled to claim any.amount by way of 
expenses for the repairs for the years 
1960-61 and 1962-63 as no notice was 
given by the petitioner as . contemplated 
by law. However the learned Judge took 
the view that In respect of the amount of 
Rs. 71/- and 117.75. the claim for deduc- 
tion was barred by limitation and accord- 
ingly a decree in favour of the landlord 
was passed. 
26th November, 1969. 


Being agzrieved by this decision. “the 
petitioner filed civil appeal No. 150 of 
1965 in the Court of the District Judge 
at Surendranagar. In the said appeal the 
trial Court’s decision was confirmed. The 
appellate Court held that the petitioner- 
tenant was entitled to deduct a sum öf 
Rs. 71/- as per the decree in the old suit 
No. 78 of 1958 and also a sum of Rupees 
117.75 Ps. for the expenses incurred’ by 
him for the repairs in the year 1959. 
Thus in all a sum of Rs. 188.75 were held 
to be due to the tenant on account of ex- 
penses for repairs.. But at the same time 
the learned Judge took the view that the 
said amount had not been’ deducted till 
the filing of the suit and.as the time for 
deduction had expired, the tenant had no 
right to demand the said amount being 
credited and if that amount was not taken 
into account, the clear. position was that 
he was in arrears of rent for a period of 
more than six months. Now it may be 
noticed that in cominz to this conclusion, 
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the appellate Court, though no appeal had 
been preferred by the landlord against 
the decree passed by the trial Court. 
in respect of the amount of repairs in- 
curred in the year 1964 and the said 
amount having been held by the trial 
Court to be due to the tenant, the learn- 
ed District Judge reversed ‘that finding 
of the trial Court and held that the 


-tenant. was not entitled to deduct any 


amount ọn account of repairs for the 
year 1964. This civil Revision Applica- 
tion arises out of the judgment of the 
appellate Court confirming the trial 
Court’s decree awarding possession to the 
landlord. . 


3. Mr. B. R. Shah, the Jearned 
Advocate for the petitioner-tenant chal- 
lenzed the judgment of the appellate 
Court on the following grounds :— 


_ L The finding. of fact arrived at by 
the appellate court is that the petitioner- 
tenant was entitled to deduct Rs. 188.75 
and vet he erred in law in holding ‘that 
the tenant was not entitled to deduct the 
said amount while considering the ques- 
tion as .to whether he was in arrears of 
rent for more than six months, as the 
said amount was time barred. 

I. The appellate Court erred in ae 
in any: event in holding that the said 
amount was ‘time-barred on the . basis 
that Article 23 of the Limitation Act (old 
Article 61 of the Act of 1908) applies and 
not Article 113 (old Article 120). 

ltl. Assuming that the period of 
limitation for recovering by the tenant of 
the amount spent for repairs is three 
years, even then on the facts of the case 
and on proper interpretation of Section 23 
of the Rent Act, the petitioner-tenant’s 
right was not time barred. 

Ground No. IL 


4.° This ground is based on the 
effect of the proviso to Section 23 of the 
Saurashtra Rent Control Act, 1951 (here- 
after referred: to- as ‘the Saurashtra Act} 
which admittedly applied to the suit pre- 
mises till the Bombay Rents. Hotel and 
Lodging House Rates Control Act. 1947 
was applied to Saurashtra on the 3lst of 
December 1964 (as applied to Gujarat 
State) (hereinafter referred to as ‘the 
Bombay Act’). Section 23 of the Saura- 
shtra Act reads as under :— 


- "23. Landlord’s duty to keep premises 
in good repair. (1) Notwithstanding any- 
thing contained in any law for the time 
being fin force and‘ in the absence of an 
agreement to the contrary by the tenant. ` 
every landlord shall ‘be bound to keep 
the premises in good and tenantable re- 


(2) If the landlord neglects to make 
within a reasonable time, after a notice 
is served upon him by post or in any 
other manner, any repairs which he is 
bound to: make under sub-section (1), the 
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tenant may. make the same himself. and 
deduct the expenses of such repairs from 
the rent or otherwise BeCOv them from 
the landlord. 


. Provided that the inoue. so deduct- 
‘ed or recoverable in any year shall not 
exceed one-twelfth of the rent payable 
by .the tenant for that year.” 
Even under Section 23 of the 
Act {as applied to Gujarat) a. 
proviso exists with this difference that 
in spite of permitting ‘the tenant to deduct 
one moth’s rent every year, it permits 
three months’ rent to be deducted to- 
wards the expenses made by him for re- 
pairs in one year. It was argued by Mr. 
Shah that It is implicit in this provision 
-under Section 23 of the Act that the 
deductions - will 
longer ‘than the. period provided in the 
! Limitation Act.. The object of ee 
tion (2) is to enable the tenant to carry 
out parrot repairs which the landlord 
has failed to carry .out which he - was 
bound to do under sub-section (1), an 
extraordinary remedy is provided by the 
Legislature to the ‘tenant to reimburse 
- himself by resorting to the process of 
Court of law. The period of limitation 
ordinarily applies only to the proceedings 
to be‘ taken in a Court of law. under the 
Civil Procedure Code and it will not ap- 
ply to the remedy of the nature provided 
by S. 23 for deduction of the amount. 
It is further urged that Section 23 itself 
does not lay down any period’ of limita- 
tion for such deductions nor does ‘any 
other provision prescribe any. period of 
limitation for resorting to this mode of 
remedy. It was submitted that so far the 
remedy of deduction is. concerned, no 
consideration of the period of. limitation 
arises and so long as rent is payable, he 
can always resort to the remedy subject 
to the restriction placed by the proviso. 
It was further urged that his submission 
receives support from Section 3 of the 
Limitation Act (Act No. 36-of 1963). 


5. It is. obvious that Section 3 does 
not apply to a remedy of the nature -of 
the right to deduct as it lays down ee 
subject to the provisions . contained 
Sections 4 to 24. (inclusive), every: ar 
instituted, appeal preferred and applica- 
tion made after the prescribed period 
shall be dismissed although limitation had 


not been set up.as a defence.. At first- 


blush the other part- of the arguments 
advanced. by.Mr. Shah may appear to be 
- plausible -but a careful consideration of 
the legal position shows that the argu- 
ment cannot. stand scrutiny. Sub-sec. (1) 
of Section 23 of the Act casts an obliga- 
tion on the landlord to keep the rented 
premises in good and ‘tenantable repairs. 
If he fails to do so, sub-section (2) gives 
the tenant the right to doso after giving 
the landiord reasonable notice. It further 
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- of: rent subject of course to the 


‘Bombay 


spread over a period 


“ fore concludes the 


ALR 
gives him the right to double remedy.-He 
can recover the amount either. by going 
to a court of law or he may do so by 
deducting the amount from the amount 
limits 
laid down by the proviso. So the second 
remedy of deduction is: nothing more 
than the second mode of recovery of the 
amount due for repairs. It is not possible 
to construe this right of recovery as 
something based on a higher pedestal 
than the right to recovery by a suit -in 
the matter of period of limitation. within 
which # could be recovered. If the 
tenant’s right to recover the amount by 
filing a suit gets barred under the period 
prescribed by the Limitation Act on a 
fair and ,reasonable construction, it must 
be held that his right to recover it by 
other mode viz, by’ deduction also gets 
barred. I donot find it necessary to dis- 
cuss this matter any further on my. own 


ag the question stands concluded in my 


nw by the Supreme Court in the deci- 
on.reported in 10 Guji LR 175 = (AIR 
1969. SC 37) (Maganlal v. - Chandrakant 
and also by (1956) 58 Bom LR 680 (Sohrab 
Tavaria v. Jafferali) which is approved ~. 
of by the Supreme Court.. In the Supreme - 
Court case, the question was whether’ 
rent was in arrears or. whether it could 
be treated as paid by adjustment or 
deduction of the over payments. There- 
fore, in the case -before the Supreme 
Court as well as before the Bombay High 
Court, the right of a tenant to recover 
the overpaid rent came in for’ considera- 
tion and consequently Section 20 of the 
Rent Act had to be construed. Section 20 
gives the tenant a general right to recover 
the over-paid rent within six ‘months . 
from the date of payment. Without pre- 
jJudice to any other mode of recovery if 
also gives him the rizht to deduct over 
payments from any rent payable by him 
to the landlord. The Supreme Court has 
observed that this deduction is one mode 
of recovery. If the amount is incapable 
of recovery because of the bar of limita- 
tion, it could not be recovered by ‘deduc- 
tion. In other words. the right of re 
covery by deduction is barred at the same 


“ time as right of recovery by suit. Now 


so far as the provisions of Section 20 are 
concerned, on the point with which we 
are concerned, they are in pari materia 
with the provisions of Section 23 and 
this decision of the Supreme Court there-. 

question that has 
arisen before me also. In (1956) .58 Bom 
LR 680 (supra) before the Bombay High 
Court also a question had arisen 
wherein a alain for deduction was made - 
by the tenant under Section 8 (2) of the 
Bombay Rent Control Act (Bom. VIL of 
1944) in respect of a premium paid by 
the tenant to the landlord. -The claim 
was barred by Hmitation but the tenant 
contended that the bar of limitation did 
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not apply to the claim as it was in the 
nature of a claim for equitable set-off be- 
tween the lessor and the lessee between 
whom a fiduciary relationship existed. 
Rejecting this contention it was held that 
the claim for equitable set-off was barred 


by limitation as there was no fiduciary 


relationship and no accountability þe- 
tween the landlord and the. tenant. In 
the course of the judgment - Gajendra- 
fadkar J.. as he then was, has made 
certain observations which may be use- 
fully referred to:. 

“In our opinion, this distinction would 
not be of any assistance to Mr. Desai in 
the matter of construing Section 8, sub- 
section (2). As I have already mention- 
ed, Mr. Desai himself has oa that 
the recovery of the premium by filing a 
suit is subject to the law of limitation, 
so that it really does not make a sub- 
stantial difference that the period of 
limitation has not been prescribed by 
Section 8 (2) itself. It is true that Sec- 
tion 12 (1) itself prescribed a period of 
six months; but that does not mean that 
the period of limitation is not prescribed 
by Limitation Act for the recovery of 
premium. under Section 8 (2).” © 


This part of the observations also answers 
a part of the contention raised before me 
by Mr. B. R. Shah. Later on the learned 
Judge has further observed: 


"While construing Section 8 (2), if 
Is therefore, necessary to bear in mind 
that the first right given to the tenant to 
recover the premium paid by him is 
governed by the period of limitation pres- 
cribed under the Limitation Act. Sec- 
tion 8 (2) really provides for two remedies 
or methods of recovery to the tenant. The 
first method of recovery is to institute a 
suit for recovering the amount in ques- 
tion; and the second method of recovery 
is to claim deduction from the rent pay- 
able by him. There can be no doubt on 
this point because in referring to the 
claim for deduction the section in terms 
Says that the claim for deduction can be 
made by the tenant “without prejudice 
to any other method of recovery”. In 
other words, the claim for deduction is 
obviously one method of recovery and 

(continued in Col. 2) 
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this method has been provided without 
prejudice to any other method of recovery 
under the law.” 


Then again. the learned Judge has further 
observed : 


. “Now, if Section 8 (2) provides - for 
the benefit of the tenants, two methods of 
recovery of premium paid by a tenant 
and if one of the methods is admittedly 
eand obviously subject to the law of limita- 
tion, it would appear to be jnreasonable 
prima facie that the other method should 
be entirely free from the law of limita- 
other words, the amounf 
which has become irrecoverable under 
the first right given by the section can 
still be indirectly recovered by the tenant 
by claiming deduction from the rent pay- 
able by him. In our opinion, on a fair 
and reasonable construction, Section 8 (2) 
seems to provide that both the methods 
of recovery are subject to the same law 
of limitation. The right to recover the 
amount and the right to claim deduction 
can be exercised by the tenant so long 
as both the rights are alive under the law 
of limitation. If one right is extinguish- 
ed by lapse of time, the other right auto- 
matically ceases to be effective......... We 
are therefore disposed to hold that, on a 
and reasonable construction of Sec- 
tion 8 (2), it would not be possible to 
hold that the right to recover the amount 
is subject to limitation, but that a claim 
for deduction of the said amount from 
the rent payable by the tenant is not sub- 
ject to any law of limitation.” 


With respect, I agree with these observa- 
tions and there is hardly any need for any 
further discussion on the point. The first 
submission of Mr. Snan therefore. cannot 
be sustained. 

Ground No. 2:— 

6. It was contended that if it Is 
held that the period of limitation for re- 
covering the amount spent by the tenant 
for repairs is six years and not three 
years as held by the appellate Court. the 
arrears of rent would not be for a period 
of six months or more and the landlord 
would not be entitled to recover posses- 
sion on that ground. Article 23 (Arti 
s 61 of Act IX of 1908) reads as fol- 
owsi-— > 





Description of suit. 


Period of Time from.which period 
limitation. begins to run. 





23. For money payable to the g 
plaintiff for money paid for the 
defendant. 


When the money is 
paid. 


Three 
years. 





On behalf of the petitioner-tenant it was 
argued that this Article would apply 
only in cases where the money was pay- 
able by the defendant to the third party 
either under a contract or under a statu- 
tory liability and not otherwise. In the 


case where the tenant gets the premises 
repaired under the right given to him 
by Section 23 of the Rent Act and pays 
ae it, he does not pay for the landlord 

because there is no contractual or statu- 
tory liability as between the landlord 
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doubt the ability of the landlord to pay 
to ‘the tenant ‘does exist and the tenant 


has the ‘yight to recover the amount but. 
¿Statutory - right 
All the same he cannot. 


is because -of the . 


that He had paid that amount- for 
On the other hand. 
P.M. Raval for the opponent- landlord’ 
argued that there need not be any privity 
of contract or statutory lability of the 
defendant to the third person to whom 
money is paid by the plaintiff ‘to attract 
the application of Art. 23 of. the. Limita- 
tion Act.. The principle. underlying ‘the 
gaid ‘provision of the Limitation Act, ace 


cording. to. the learned Advocate, is that - 


the cost. In-'th 


there ‘Should be a liability to. pay to the 
person in carrying e case 
of landlord and tenant there is a 
statutory 


primary _ 
liability on- the- landlord. to re.. 


Seite that ea o s eid 
person, the tenant. must be held to have 
eee for the landlord: ‘It ‘was ‘further 

ed by Mr. Raval that In any_.case the 
Hebility of the landlord to pay to. the 


tenant for the repairs would be covered .- 
by Section 70 of the:Contract Act and 


such a case would also: fall -within the 
purview. of Article 23 of the. Limitation 


Act. These are the rival: contentions of. 


mentioned hereafter, I find 
‘better view to take is that Article 113 
(Article 120 of the Act:of 1908) of the 
Limitation Act would apply to the case 


and not Article 23 (Article 61 of the Act : 


of 1908). - 

7. The. question ïs what is the 
proper construction to be placed on ‘the 
- words: “for money paid for the defend- 

ant” in -Article 23. When can: money 
be said. to -be paid for the defendant.. In 
my view. implicit in these .words is the 
-requirement of the existence of some 
legal liability on the part of the defend: 
ant to pay to the third person. Unless 
the -defendant was under some legal 
liability to pay to the third party, it can- 
not be said that' the money was paid for 
the defendant. Such legal. liability may 
be either statutory. or contractual Now 
in the case where the tenant pavs for the 
repairs that he gets done, there is no 
contractual or statutory liability as 
tween the landlord and the posom wha 
actually executed the repairs. The labi- 
lity to pay to that third’ person is only of 
the tenant based on- naa between him 
and ‘the third:person. The liability of 
the landlord to pay is only to the tenant 
under the statute. The third party has 
no right to enforce his claim for the re- 
et against the landlord. Unless the 

third party ‘can claim: the amount from 
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and the third person to pay the amount - 
for the repairs to that third person. No 


be- 


ALE 
the landlord. .when. the tenanf pays the 


third party, it cannot be said that he paid 
2 the landlord. He paid the third party, 


own ‘No one can question 


the tenants right then to recover the said 


amount from the Jandlord under either 
of the two modes provided by-Section 23: 


“of the Rent, Act. But the question is 
: sitar would: Tee right to recover set 


under . the: provisions ‘of the 

Limitation Act. The answer:in. my view, 
is that it would not be: barred undér 
Article 23 as the case does not fall with- 
in its purview as pointed out here above. 


8. In the view that I am taking, 
I am siaporied by decisions of. various 
Courts and I would like to refer to a few — 
of them.’ In (1960) 64 Cal’ a 773 (Balai 
Chand: ‘Das Adhikary “vy. - Sudharan? 
Debi) the question arose nehe Art. 120 
of the Limitation Act 1908 -was applicable 
to a suit for recovery of costs for repairs 
‘of premisés.or whether Article 61. appli- 
ed. The Caleutta High Cout ‘agreed with 
the finding of the appellate Court: holding 
that the only-Article which was applica- 
ble to the case was Article 120 of the 
Limitation Act- and not ` Article 182 or 
Article 61: -It was contended before. the 
pada Court'on behalf of the defendant 

tioner that Article 61 was applicable 
nad tee suit having been filed after thea 
expiry of the period of three years from 
the date when the money for repairs was.. 
paid, it was time barred. Rejecting the 
er contention the Jearned Judge obsery- 

ed that the said Article did not in terms 


. apply to a case of that nature.. The tenant 
_had brought that suit for a certain sum 


which he had to pay by way of cost of 

repairs. Though by virtue of the order 
of the Rent. Controller ‘that amount was 
ultimately recoverable from’ the landlord- 
defendant, the ‘suit could not -be said to 
be a suit for money payable to the plain- 
ht for money paid for the defendant. As 


tween me landlord and 


was sats the plaintiff to 
whom those persons could look for pay- 
ment of what was due to them.for the re. 
pairs undertaken by ‘them under her 
orders: On this reasoning, the judgment 


the appellate Court had been confirm- 


The facts of the-case with which we 
are concerned are’ very similar and the 


Teasoning of the learned Judge dealing” 


with. the case in the High Court. of Cals 
cutta clearly :Supports the View: that J] 
have taken, 


9. In Rajesw. Mahalinga, 
AIR 1919 Mad .31-- (2). the” Madras - High 
Court was concerned. with the following. 


C 


- 10.: JA suit was filed by the Iand- 
Jord: to recover from the tenant the cess 
actually paid by him under Section 78 of 


_ the 


w, 


' Deoram,- AIR 1922 Bom 257 (1) 
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the Madras Local Boards Act. Under 
said section, the landlord was 
primarily liable to Government and the 
tenant was liable only to the landlord 
In respect of the portion of cess which the 
landlord had actually paid and contingent- 
ly on his having made the payment. In 
this view of the position of law. the learn- 
ed Judges held that Article 61:of the 
Limitation Act would not apply to such 
a case as it applies only to cases of money 
paid by the plaintiff on behalf: of the de- 
fendants.. In the case before them ‘the 
plaintiffs case was not of that descrip- 
tion. It was therefore, held that the only 
Article that would apply to the facts of 
that case was Articie 120. The view 
taken in the said case clearly therefore 
supports the conclusion that I have taken. 


~ it. The next case is: Seenayya v. 
Ramalingayya, AIR 1934 Mad 12. In the 
Said case a partner had paid his share of 
the loss -incurred in the- partnership and 
he had sued his. sub-parmer for portion 
of such a loss by virtue of contract as 
between them. A question arose as to 
which Article would apply to a case. of 
that nature, and the Court came to the 
conclusion that the suit was governed by 
Article 120 and it could not be governed 
either by Article 106 or Art. 61. While 


coming to the conclusion that Article 61° 


would not apply, the learned Judge 
observed that when the main partner 
pays his share of the loss, he cannot be 
deemed to be paying it for or on behalf 
of his sub-partner. He made that pay- 


_ ment on his own behalf and the fact that 


he could recover a proportion of what he 
had paid from the sub-partner under con- 
tract between ‘themselves was'‘no reason 
for holding that he had paid the amount 
on the latier’s behalf.” The same prin- 


ciple which has appealed to me hasbeen’ 


followed in this decision of the Madras 


Court also | 
12: The Bombay i Court: in 
Parnamchand  Chandiram. Kashinath 


were 
concerned with the following facts :— 


.13. The defendant had used the 
plaintiffs land without his permission 
for non-agricultural purposes and in con- 
sequence thereof the plantiff had to pay 
a fine to the Government, Plaintiff then 
sued the’ defendant for recovery of that 
amount... A question arose whether Arti- 
cle 61 or Article 120 of the Limitation 
Act would apply. The High Court held 
that the suit did not directly come with- 


fn Article 61, or any other Article and - 


only Article that would apply would be 
Article 120. They further observed that 
the plaintiff did not pay this money for 
the defendant. The plaintiff was the occu- 
pant of the land and was liable to the 
Government for having used the land for 
non-agricultural purposes. The Govern: 


. defendant. . 
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ment however was not concerned with 
the question whether such land was used 
by the occupant or by tenants or by 
trespassers. Under law the plaintiff had 
become directly liable and.no question of 
contract arose on the pleadings as there 
was no contractual relationship between 
the plaintiff and ‘the defendants who were 
using the land as their own. Manifest-in 
these observations is the principle that 
under such circumstances the amounf 
cannot be said to have been paid for the 
defendant. 


14. Mr. Raval however urged thai 
there are certain other decisions of the 

Madras High Court and also of the Bom- 
bay High Court which would support his 
submissions, and cited before me the 
following two decisions. It is therefore 
necessary to see whether they can help 
the construction canvassed for by Mr. 
Raval. 

15. The first decision relied upon 
by him is Kandaswamy Pillaf v. Avayam- 
bal, (1911) ILR 34 Mad 167. In the said 
case the’ plaintiff was the defendant’s 
agent under a power of attorney. His 
suit was for recovery of payments made 
by him for the expenses on certain litiga- 
tions deducted by him on behalf of the 
The . Courts below held that 
the suit was barred under Articlãe 61 of 
the Limitation Act. The appellant before 
the High Court urged that - Article 116 
would apply which related to a suit for 
compensation for breach of a contract 
in writing registered. However, we are 
not concerned with this discussion and - 
we would turn to the part of the judg- 
ment which deals with Article 61. The 
observation that we find is as follows :— 

“We think however that the Courts 
below were right in applying Article 61 
to this case. That relates to a suit for 
money payable to the plaintiff for money 
paid to the. defendant. It was argued 
that this Article was confined to cases 
where the defendant was under a legal 
liability to make a payment. We see no 

limiting the scope of the arti- 
Cases falling under Section 70 of the 
Contract Act are certainly covered by 
the language of this Article.” 

It is clear that the learned Judzes in ap- 
plying Article 61 only disallowed the con- 
tention. that Article 61 would apply exclu- 
sively in cases where the defendant was 
under a legal liability to pay-to the 

plaintiff and that it would also apply to 
cases which would be covered under Sec- 
tion 70 of the Contract - Act. I shall 
point. out a little later that even if it is 
assumed that the cases falling under Sec- 
tion 70 of the Contract Act would be cov-. 
ered by Article 61 the present case does 
not fall within the purview of Section 70 
of the Contract Act. Apart-from that it 
fs obvious that there is no discussion 
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whatever in this case as to why the 
learned Judges agreed with the lower 
Court that the case was governed by 
Article 61... As-a matter of fact, as we 
have seen in the case of the High Court 
of Madras to which we have. referred, 
they have taken a contrary view. Over 
and above that it is also to be noticed 
that in the Madras case the agent. had 
paid on behalf of the principal under the 
general law of agency. The agent always 
contracts on: behalf of. the principal and 


therefore his liability is as good as of © 


the principal In my view ore 
this case is no authority that in a case 
of the nature with which we are con- 
cerned, Article 61 would apply. K 


16.. The next decision relied upon 
by Mr. Raval is Ali Mahomed v.: Fatima 
Mahomed, AIR 1919 Bom 37. In the said 
case the suit was by a divorced wife of 
a Mahomedan who had mane. ‘again 
for the maintenance 
Minor daughter by the first Sener 
The question arose whether the main- 
tenance was payable for the whole time 
covered by the decree or whether it must 
be limited according to the provisions of 
Article 61 of the Limitation Act. The 
learned Judges dealing with this question 
observed that they were of the opinion 
that the payments claimed by, the plain- 
tiff fell within the scope of that Article. 
The learned Judges have not given any 
reasons for supporting their opinion 
except that they have referred to English 
decisions wherein it was held in England 


- that where a person paid the funeral ex: | 
eceased: 


daugh 


ee upon. a 
for money paid by ‘the plaintift pe 
the defendant. These English decisions 
have not been cited before me and I find 
that the Bombay decision, as observed 
hereabove, gives no rea Mr. Raval 
however submitted that this conclusion 
must have been based on the principle 
to be found a Section 70 of the Con- 
tract Act. Even if that be so, the deci- 
sion cannot be of any help to the land- 
lord because the present case would not 
fall under Section 70 of the Contract Act 
as discussed here 


' The last “decision 
reliance was placed by Mr. 


17. . | on which 
Raval 


594. In the said case a- receiver was ap- 
inted by a court. The suit was filed 

y the plaintiff to recover money spent 
his deceased father who was a receiver. 

It was held- -that when a Receiver or 
Manager was appointed by the Court, he 
-was appointed on behalf: of all: persons 
Interested in the property. Hence the 


expenses 
estate in instituting a sult to recover 
money due to the estate are incurred by 


-Contract Act. 


“by the receiver of an - 


A LE. 


bim on behalf of and for the person who 
owns the estate and they are “money 

payable to the plaintiff for money paid 
for the defendant” within the meaning 
of Article 61, Limitation Act. Therefore, 
a suit by the quondam receiver to 
recover the amount spent by him in insti- 
tuting a suit on behalf of the estate is 
governed by Article 61, and: not by Arti- 
cle 83 or 120, Limitation Act. ‘The cir- 
cumstance that the: receiver ‘was also 
benefited by the suit did: cot ‘make the 
Suit any the less'a suit on behalf of the 
owner. of the estate and take it out of the 
purview of Article 61. Now it is obvious 
that in the said case as the receiver in 
the eye of law represents only himself 
and his estate, any thing done by him and 


. incurring expenditure in that act is in the 


eye of law an act of the owner himself. 
In my view, baving regard to this special 
position of thé receiver in law, this deci 
Sion nor its reasoning on any analogy can 
apply to the facts: of the present case. 


18. - These’ were all the decisions 


cited by Mr. ‘Raval and in / my view. 


neither of ‘them dislodge the view that 
I have taken: Now I would like to point 
out that the present. case would not fall 
within the purview of Section 70 of the 

Section 70 -appears in 
Chapter y of the Contract Act with the 
heading “Of Cértain Relations Resembling 
Those Created by Contract”: Section 70 
reads as follows:— ` 


“70. Where a' person lawfully. aoe 
anything for another person, or delivers 


anything to him, not intending to do so - 


gratuitously, and such other person en- 
joys the benefit thereof, the latter is 
bound to make compensation to the for- 
mer in respect of. -or to restore, tthe thing 


.80 done or delivered.” ° 


This. provision of law has mamy two in- 


‘gredients: 


(i) Some- person does saeth for 
another not intending to do so gratuitous- 


ly; (ii) that other person enjoys the bene- 


fit ‘thereof: The § principle Taa y 
this provision of law: makes 


make’. compensation to the former person. 
The group of sections in which Section 70 
appears, as the heading shows, “are not con- 
cerned with. contracts: proper. They can 


f is) have certain relationship resembling those 
Karnavan v. Narayana, AIR 1935 Mad - 


created by contracts but as in the%case of 
contracts the consent ofthe person who 
enjoys ‘the benefit is presumed. One 


D 


' e person - 
who enjoys the benefit eis liable: to -- 


more fundamental principle which must — 


a oe case Section 70 would apply or 
not, is that a person who is tried to be 
held responsible must have had: the op- 


. portunity or option to accept or not to ac- 


cept the benefit. Without goinz into 
greater details I would rest satisfied 
merely by referring to certain comments 


be kept- in mind’ ‘in deciding whether in | 
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eai Section. 70 by D. F. Mulla, In 
Contract Act, English Edition. gan 
first of it is to be found at page 424 
where it is stated that a man is not to 
pay for that which he has not the option 
of refusing.. Then: again at page 427 the 
following passage is given: 
“But where the ‘plaintiff had a seven- 
eighths share in the property and the 
` defendant only one-sixteenth and the 
plaintiff had incurred expenses for re- 
pairs without consulting the defendant It 
was held that he-was nòt entitled. to 
compensation in the absence of proof 
that the defendant was in a position, 
_ after the execution of the repair works, 
to exercise the option whether or not to 
avail himself of the benefit.” 
Then at page 430 it is stated that 
. “But payment made against the will 
of the defendant and in the course of a 
transaction which in one event would 
‘have turned out highly profitable to the 
plaintiff and extremely detrimental to 
the defendant could not be said to have 
made for the defendant, though- in 
the event. which took place it may have 
proved beneficial to him.” 
Tt is further stated that: + l 
“It is, quite clear that where. the ob- 
fect of the payment is to benefit the 
plaintiff himself, the payrnent cannot be 
rere to have been made Kfor” the defen- 


Lastly at page 431, the following passage 
is to be found: 
A ‘Inca hter Nadas “ease E was laid 


down by Munro and Sankaran Nair JJ. 


that Section 70 does-not apply when the 
party sought to be. made. Hable for com- 
pensation had no option but to enjoy the 
benefit.’ 

This would clearly show that in a case 
of the nature with which we are concern- 


ed, the landlord has no option whatever. 


to accept the benefit. If at all it can be 
said that he would have. benefits by the 
repairs carried out by the tenant, Sec- 
tion 70 cannot apply. : Again the other 
ingredient of Section - 70. that there must 
be at least consent and the intention to 
enjoy the benefit.. cannot and does not 
exist because of the very nature of the 
transaction namely here the tenant actu- 
. ally carried out the. repairs against the 
wishes of the landlord: Therefore, exa- 


mining from any aspect. a case where. 


the tenant exercises the right. given 
ttmder Section 23..of the Rent Act, he can 
never fall within the. purview of Section 
70 of the Contract Act. 

19. Having regard to the sedition 
of law and the discussion made here- 
above, I hold that any action to recover 
the amounts spent for repairs by the iten- 


ant would be governed by Article 113 of ` 


the Limitation Act and not by Article 61. 
Now it is to be noticed that Article 113 
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which is equivalent to the ba Article 120 
prescribes the perlod of only three years - 
the period of six years which was 
prescribed by Article 120. Now if Arti- 
de 113 therefore is read by itself, it is 
not likely to help the- tenant at all be 
cause the period of limitation under Artl- 
cle 23 equal to 61 is also three years. 
But there is another provision in the 
Limitation. Act of. 1963 which requires 
to- be taken into account and that is Sec- 
tion 30. Section 30 provides: 

“Notwithstanding . anything contained 
in this Act, — aac 

‘(a) any suit for which the period of 
limitation is shorter than the period of 
limitation prescribed by the Indian Limi- 
tation Act, 1908, may be instituted within 
a period of five years next after the com- 
mencement of this Act or ‘within the 
period prescribed for such suit by the 

dian Limitation Act, 1908; whichever 
Palod expires earlier; : 

(b) xxx xx” 
Under. this provision, “thé Period avail- 
able would be the period of six years as 
was prescribed by Article 120 of the 
Limitation Act of 1908 because the period 
so applied will expire. earlier. Having 
regard therefore- to this provision of law, 
the period available for the recovery of 
the amount spent for repairs by a ten- 
ant would be:six years from the ‘date of 
the payment by him for the repairs. 

20.. Mr. Raval, however, urged 
that even if it is held: that the period of 
limitation for recovery or deduction of 
the ‘amount due for repairs is six years, 
even then it would not be helpful to the 
tenant to establish. -that the amount of 
arrears of rent due was not for a period 
This submission 
was based on the argument that admit- 
tedly at the date of the notice that is on 
the 28th of September 1964, the amount 
due by the tenant on account of.repairs 

out by. him was Rs. . 280/-. Now 
even if it is assumed that under the pro- 
viso to Section 23 of the Rent Act, the 
tenant was ‘entitled to deduct only Rs. 20 
_the monthly rent, 
startin - the year 1959 up to the 
date of notice. he would only be entitled 
to deduct Rs. 120/- which . would still 
leave a balance of Rs. 160/- as amount 
which” would be equivalent to | eight 
months’ rent. and therefore again the 
decree passed in ea of the landlord 

21. Now I find that there R 
fallacy In this argument advanced on be- 
half of the landlord. at least on two 
grounds, Firstly that the Bombay Act 
as applied to Gujarat was extended to the 
Saurashtra region on the 3lst December 
1968. The. proviso as pointed out herein- 
above to Section 23 of the extended Act 
enables deduction of an ‘amount equiva- 
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' in place of an amount equivalent to only 


one month’s rent under the Saurashtra 
Rent Act. The result of this is that in 
the years 1963 and.1964 the tenant would 
be entitled to deduct. not only the 
amount equivalent to one month’s rent 
but amount equivalent to three months’ 
rent. Consequently the tenant is. entitled 
at the date. of the notice on this calcula- 
tion to deduct four more months’ renf 
and on that ground he. would be entitled 
to deduct Rs. 80/- more which would 
Jeave only a balance of Rs. 80/- as arre- 
ars of rent. This would clearly disentitle 

the landlord from recovering possession 
“ on the ground that the tenant was in 
arrears of rent for a period of six months 
and more.. 


“ 29 ~The other point which also 
arises for consideration is that in the 
previous suit No. 78 of 1958 between the 
parties, the Court had held that the ten- 
ant was entitled to deduct Rs. 71/- on 


account of expenses incurred for repairs.. 


Obviously as. the sult was .filed in 1958, 
under any -circumstances the expenses 
were incurred in the year 1957. Having 
regard to this fact, azain the tenant 
would be entitled to a deduction of Rs. 
20/- more for that one year 1957. To 
that extent again the arrears of rent 
would be reduced and the arrears of rent 


would be only for three ‘months. In this_ 


aspect of the matter, the second submis- 
sion advan on behalf of the petitioner 
has to be accepted and the decree passed 
fin favour of iog moe M: bave to be 
reversed. | 


23. In the abt ot this os 
of mine on the. second . ground, “I need 
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period of six mon 


not decide the third contention raised By - 


Mr. Shah. But as both parties have 
argued at length on this point also, I 
deem it proper to deal with it shortly. 
Mr. Shah urged that assuming that ‘the 
period of limitation for recovery of the 
eae spent by the tenant for effecting 
e re 
the facts of the case, the tenant would 
be entitled to deduct an amount which 
would reduce the arrears of rent to less 
- six months. In order to support 
argument, Mr. Shah pointed oùt that 
Rs. 71/- were held to have become due 
by the previous suit in the year 1959. 
' Over and above that the court held that 
the tenant was entitled to Rs. 117.75 for 
repairs made by him in October 1959. The 
-~ total therefore comes to Rs. 188.75. Mr. 
Shah then urged that the proviso to Sec- 
tion 23 says that. the amount cannot be 
deducted all at once and not’ more than 
one-twelfth of the amount can be de- 
ducted every year. Therefore, only 
Rs. 20/- every year could be deducted a 
the tenant for the repairs made 


is three years, éven then on -> 


x 


first Rs. 20/- of the year 1959 would be- 
come time barred in the year 1962 and 
the amount of Rs. 20/- which were due 
to be deducted in 1960 would get time 
barred in the year 1963. ‘Therefore, ouf 
of this total amount of Rs. 188.75 on the 
date of the notice Rs. 40/- would be time - 
barred and the remaining amount of 
Rs. 148.75 would be within time on the 


date of the notice. Mr. Shah conceded -. 


that if this was the only amount due, 
then on the assumption... the period of — 
limitation being three years, the amounf 
due. for arrears of rent would exceed the 
But he urged that 
the appellate court had erred in respect | 
of two amounts which if added to this ` 
amount of Rs. 148.75: will reduce the 
amount of the rent due to the arrears of 
rent of less than six months. The first 
of these two amounts, Mr. Shah pointed 
out, is Rs. 60/- which the trial court held 
nora was entitled to deduct for re~.. 
pairs in the year 1964... But the appellate 
court held. that the trial court had com- 
mitted an error in allowing this amount. 
to the.tenant. The learned. Advocate sub- 


' mitted that the learned District Judge 


had erred in doing so and he put forward 
two grounds to support. his submission: 
(i) factually the appellate court was 
wrong in holdi that no notice as re- 
quired by Section 23 was given by the . 
tenant In respect of repairs: (ii) the ap- 
pellate court could not have disallowed 
this amount as no cross-objections had 
been filed by the landlord against the 


TEN of the trial court in’ respect oÈ 


60/-. 

24. Dealing with the first: round, 
Mr. Shah tried to urge that the reasoning 
of the District Judge that no notice is 
proved because neither a copy of the al- 
leged notice- dated: 23rd September 1964. 
or any acknowledgement thereof had 
been produced: and proved, is erroneous. 
He pointed out that the . postal acknow- 
ledgement exists on the record which. is 
its No. 76 on the list Exhibit 10. He fur- 
ther ‘pointed out that though no copy of 


‘the notice dated 28rd September 1964 


exists on the’ record, in Exhibit 23 dated 
30th. October 1964 which is a reply given 
by the defendant to the motice of the land- 
lord, he has specifitally referred to the 
notice dated 23rd September 1964. There- 
fore, ample proof‘on the record is there 
that such a notice had been given to ‘the 
landlord ‘for makinz the repairs -in the | 
year 1964. This submission of Mr. Shah’ 
however cannot bear any fruit in this- 
court. It is true that there is an acknow- 
ledgement which may reasonably be said 
to be in respect of a notice given on the 
23rd September 1964 by the tenant buf 
in the absence of a copy of that notice fẹ 
cannot be conclusively said tha 


tin the 
said notice a demand for carrying out 


a thie bane putol ia: 188.78 due to bine tenantable repairs was made by the ten- 
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ant. But apart from that, there is one 
very definite hitch in his way and that is 
in cross-examination the defendant him- 
self has categorically admitted that after 
1961 he had not given any notice for re- 
pairs to the landlord. Therefore, in any 
case it becomes a pure question of appre- 
ciation of evidence and if the appellate 
court has relied upon this categorical ad- 
mission of the defendant, it would not be 
open to me sitting in revision to re-ap- 
preciate the evidence on that point. It 
cannot therefore, be said that there was 
no evidence to come to that conclusion 
nor can it be said that the conclusion is 
perverse. 


25. The second ground also can- 
not avail the tefiant. The submission was 
that the appellate court should not have 
decided the point regarding this amount 
because here it is not merely a auestian 
of a ground held against the plamtiff by 
the trial court but it is a case of defen- 
dant’s claim for deduction of an amount 
on account of repairs done by him in the 
year 1961. That is the claim of the de- 
fendant was in ‘the nature of a counter 
claim and if a part of that claim has been 
allowed by the trial court, it could be 
challenged in the appellate court only by 
filing cross-objections. I do not agree 
with Mr. Shah. In the trial court the 
plaintiff had succeeded and possession 
was awarded to him on the ground that 
the tenant was in arrears of rent for a 
period of more than six months. The 
landlord with the decree in his favour 
could not have gone in appeal and said 
that though.the decree is in his favour 
the ‘trial court was wrong in allowing 
Rs. 60/- to be deducted by the tenant. 
When the tenant himself filed the appeal 
it was open to him to support the con- 
clusion reached by the trial court by 
pointing out that the trial court had erred 
in allowing Rs. 60/- to bé deducted thus 
reducing the amount of arrears of rent. 
In my view what the court is concerned 
with in the:present case is to see the re- 
lief claimed and the nature of the suit as 
a whole. The suit was for possession on 
the ground of arrears of rent of more 
than six months. Therefore, if for any 
reason alleged by the tenant and accepted 
by the lower court the arrears fall short 
of the rent of six months, it is only an 
item for consideration for arriving at the 
amount of arrears of rent and it could not 


be’ put on a footing of a counter claim. A- 


counter claim is almost placed on the 
basis of a counter suit and the defendant 
pays court fees. The plaintiff gets a right 
to file a written statement to the counter 
claim. Then the court decides that coun- 
ter claim and either allows the counter 
claim or rejects the counter claim. If it 
is allowed by the trial court, naturally 
the plaintiff has then either to appeal or 
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if the defendant goes in appeal, he can 
challenge that decision on the counter 
claim by way of cross objections. Under 
the clreumstances, I find that the appel- 
late court was not in error in disallowing 
that amount of Rs. 60/-. Therefore, the 
effort to add Bs. 60/- to the claim of the 
tenant fails. 


26. The second attempt was in 
respect of an item of Rs. 48.59 claimed 
as repairs for the year 1961. The trial 
court had rejected - this claim on the 
ground of want of notice and the appel- 
late court had upheld that finding of the 
trial.court. Mr. Shah argued that though 
this is a finding of fact, it is apparently 
erroneous. Ex. 37 is the reply dated 30th 
October 1961 by the plaintiff to the defen- 
dant in which she admits receipt of let- 
ter dated 16th October 1961 and the con- 
tents of this reply themselves, according 
to Mr. Shah, show that the defendant had 
given a notice to repair. Here again it 
is difficult to say without entering into 
the question. of appreciation of evidence 
that there is an admission of a notice of 
any specific tenantable repairs to be done 
in the ‘year 1961. It is possible to read 
the portion of Ex. 37 on which reliance 
was tried to be placed by Mr. Shah to 
mean landlord approaching that as the 
tenant had once. done in the past, he was 
likely to again carry out unnecessary 
repairs in this year also and therefore he 
warned the tenant not to act as he did 
in the past. Therefore, it is not possible 
to say unless one enters into the appre- 
ciation of the evidence that there is any 
categorical or unambiguous and clear ad- 
mission on the point of such a motice 
having been given. Under the circum- 
stances, the tenant is not in a position to 
za advantage of that amount of Rs. 48. 

27. The result is that as the ten- 
ant gets the advantage of the longer 
period of six years to deduct the amount 
spent by him for repairs the amount due 
as arrears of rent is for a period less 
AR six months. The suit must therefore 


28. As a last ditch attempt on the 
part of Mr. Raval, he made an effort to 
urge that the matter should be remanded 
on. the ground that the couris below had 
not given any attention or consideration 
to the very important aspect as to whe- 
ther the amount which the tenant claimed 
and which the courts found were due to 
him as amount spent by him for repairs, 
could in law be said to have been incurr- 
ed for making tenantable repairs. Ac- 
cording to him. unless and until the ten- 
ant establishes that fact, he would not be 
entitled to any amount on the score of 
repairs. Now I find it really very diffi- 
cult to assent to this submission of Mr. 
Raval for various reasons. In the first 
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place, I find ‘that no such point has been 
raised in the appellate court. If such a 
point had been raised, we would certain- 
‘ly have found some discussion on the 
point. Then again it. would not be right 
to say that the trial court did not give 


any attention to this aspect of tenantable. 


repairs as a matter of fact while allowing 


or rejecting the. various items claimed by 


the tenant on the ground: of repairs hav- 
ing been made by him,. the learned: trial 
Judge has applied. his mind and even 
where notice had been given, he allowed 
only such items as could be considered to 
be tenantable repairs. `` Therefore, even 
on facts, this submission cannot be accept- 


ed. The trial court having dealt with the 


subject, it is now not open to the land- 
lord to urge that the matter must be sent 
back for a on. this question. I 
have no hesitation therefore in rejecting 
. this last submission ` on behalf o 
landlord. 

29. The result is that the Civil 
Revision Application succeeds. The decree 
passed by the Lower Courts in favour of 
the landlord - for possession is reversed. 


case and the technicalities‘on which the 
peri ponet succeeds, I pass no order as to 


Application- allowed, 
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Tenancy Laws — Gujarat Agri- 
- cultural Lands Ceiling Act, 1960 
(27 of 1961), Section 20 (2) — 


Members of a family whose holdings are 
grouped together under Section 6 (2) ‘are 
entitled to notices contemplated by Sec- 
tion 20 (2) to make their submissions and 


selection and. if such notices are not given - 
.. the petitioners were grouped together 


. Neither Section 6 (2) nor any other 
- provision in the ‘Act encroaches upon the 
ownership rights of the individual mem- 
berg of the family over the land held 
by ‘each of them. If the individual 


members of a family are found to be the. 
owners of the lands and holding bs in E 


Jands as such and are also found ae 
actual possession thereof, they would q 
covered by. the definition in Section 2° in 


and therefore for purposes of Sec. 20 (2). 


they would be holders of surplus lands 
fncluded in the list contemplated by Sec- 
- Yon 13. ~ (Paras 8, 9, 12) 
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V. J. Desai, for Petitioners; B. J. 


‘and Girdharilal; 
Addl. Govt. Pleader, for Respondents. 


MEATA, J.: The petitioners in this 
matter are the family members of one 
Ambalal Chhotalal Patel, and the point 
which is raised by them in this pëtition 
is whether the lands a 48 
acres and 36 gumthas found surplus 
under the Gujarat Agricultural. Lands 
Ceiling Act, :1960, E referred to 

as “the Act”), e acquired, without 
Tip the nees to them ‘under sub-sec- 
tion (2) of Section 20 of the said Act. 

2.. Short facts relating to this peti- 
tion are that Ambalal Chhotalal Patel is. 
the husband of, petitioner No. 1 and the 
father of petitioners Nos. 2 and 3. It is 
said that various lands held by Ambalal 
Chhotalal Patel were partitioned as early 
as 30th July.. 1956 by a regular deed of 
partition, which was also registered. 
After the. said partition, relevant entries 
were made in the Record of Rights and 
were certified on OT. about 24th February. 


. 1958. 
Having regard to the special facts of this 


3. Thereafter Guj araf Agricultu- 


- ral Lands Ceiling Act, 1960 came into ` 


force on 24th August, 1961. The:lands in 
question situated in Padvania village, 
taluka Jhagadia in Broach District. The- 
cefling fixed under the Act is 84 acres; 
Proceedings were taken by the Authori- 
ties concerned under the said Act and 
g the course of these proceedings. if 

was found that said Ambalal Chhotalal 
Patel was holding surplus land admeasur- 
ing 48 acres and 36 gunthas. This sur- 
plus was found after applying the provi- 
Sions of Section 6(2) of the Act, which 
says that where an individual, who holds 
land, is a member of a family and land is 


- also separately held by such. individual’s 


spouse or minor children, then. the land 
held by the individual and the said mem- 
bers of the ‘individual’s family ‘shall be 
grouped together for the purposes of this 
Act. In view of these provisions of sub- 
section (2) of Section 6. the land held by 


with the land held by-Ambalal and it was 
on account of this grouping that the Tri-. 
bunal found that Ambalal was holding 
surplus land admeasuring 48 acres and 36 
gunthas. It is found from the record of 
the case that Ambalal thereafter filed Ap- 
peal which was decided. against him by 


“the Assistant Collector, Rajpipla. Amba- 


lal also preferred Revision Application 
before the Revenue Tribunal, DAA DAA 
but failed there also. 


4; In this petition, the. sideners 
have raised many contentions but the only 
contention which is pressed by the peti- 
tioners is ‘that the Jand found surplus can- 
not vest in the Government so long as the 

notice’ contemplated by sub-section: (2) of 
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Section 20 of the Act is not served on 
them. The rest of the contentions raised 
by the petitioners in this petition are co- 
vered by one or the other judgment of 
this court as well as the Supreme Court 
and, therefore. they were neither pressed 
nor raised during the course of the argu- 
‘ments. In view of this position, we shall 
straightway consider the relevant provi- 
sions of the Act with a view to decide 
whether- the notice contemplated by sub- 
section (2) of Section 20 of the Act was 
required to be given to the petitioners. 


5. Section 20 of the Act contem- 
plates publication of the list and notices 
to persons affected by the list prepared 
under Section 13 of the Act. In order to 
understand the provisions contained in 
Sections 20 and 13, reference will be re- 
quired first to be made to Section 10 
which contemplates that the holders of 
the lan in excess of ceiling should 
furnish particulars of the land held by 
them to the concerned Mamlatdars. This 
section is in the following terms: 


“10 (i) Every person holding land (in- 
cluding exempted land if any) in excess 
of the ceiling area whether as owner or 
tenant or partly as owner and partly as 
tenant on or after the appointed day shall 
in respect of all the lands including ex- 
empted land, if any, held by him, furnish 
within a period of ninety days from the 
appointed day to each of the Mamlatdars 
in whose jurisdiction any piece of such 
land is situate, a true statement specify- 


mg: 

(1) particulars of all lands including 
their survey numbers and areas: 

(2) particulars of all exempted lands, 
if any, including their survey numbers 
and areas; 

9) particulars of all lands held as 


4 particulars of all lands held as 
tenant; 

(5) particulars of all the encumbran- 
ces, if any, over the lands together with 
the names and addresses of the credi- 


rs; 

(6) particulars of lands held asa 
member of a joint family along with 
their survey numbers and area: and 

(7) such other particulars, if any. as 

may be prescribed. 
After the list, which is contemplated by 
Section 13, is prepared, provisions of Sec- 
tion 20 contemplate the publication of the 
list and notice to the persons affected 
thereby. For the purpose of this petition 
We are concerned only with sub-sections 
(1) and (2) of Sec. 20 which are in the 
following terms: 

*20 (1). As soon as may be after the 
list is prepared under Section 13, Tribu- 
nal shall publish it in the prescribed 
manner together with a public notice in 
the prescribed form calling upon all per- 
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sons affected thereby to submit to the 
Tribunal their ob OR or suzgestions 
if any, within period of one month 
from the date of its publication. 

(2) As soon as may be after the pub- 
lication of the list under sub-section (1) 
the Tribunal shall also serve a notice in 
the prescribed form on each holder of 
surplus land included in the list:— 

(a) specifying therein the extent of 
surplus land held by him and the maxi- 
mum area of land which he is entitled to 
hold out of the total land held by him on 
the appointed day, and 

(b g upon such person— 

(i) to submit within one month from 
the date of the service of the notice to 
the Tribunal any objections or sugges- 
tions to the particulars given in the 
notice. 

(ii) to select upto such maximum 
area and subject to the order of prefer- 
ence mentioned in sub-section (3), the 
piece of ae which he wishes to continue 
to hold, and 

(iii) to furnish to the Tribunal with- 
in the said period of one month the parti- 
culars in the prescribed form of the piece 
or pieces of land so selected.” 

6. Now the contention of the 
petitioners is that according to sub-section 
(2) of Section 20, Tribunal is bound to 
serve a notice in the prescribed form on 
each of the holders of the surplus land in- 
cluded in the list and if such a notice is 
not served on each of the holders then 
further proceedings contemplated by 
clause (b) of sub-section (2) of Section 20 
would be vitiated. It was contended on 
behalf of the petitioners that they are the 
persons who were holding lands separate- 
ly according to the mutation entries 
found in the Record of Rights and since 
the lands were likely to be affected on 
account of the selection made by Amba- 
lal, as contemplated by Section 20(2)(b) 
(ii), it was incumbent on the Tribunal to 
serve such notices on them before pro- 
ceeding further in the matter. 

T In reply to this contention. it 
was contended, by Shri Shelat, who ap- 
peared on behalf of the respondents, that 
according to Section 6(2) the lands held 
by an individual or individual’s spouse or 
minor. en, are required to be group 
ed together for the purpose of deciding 
the ceiling area and, therefore, such an 
Individual is the only person to whom ihe 
notice contemplated by sub-section (2) 
of Section 20 should be served. In sup- 
port of his contention, Shri Shelat point- 
ed out that looking to the special provi- 
sions about the clubbing of the land held 
by an individual or individual’s spouse or 
minor children, as contained in sub-sec- 
tion (2) of Section 6, it is only that per- 
son who can be said to be holder of sur- 
plus lands and, therefore, if a notice con- 
templated by sub-section (2) of Section 20 
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[gs served on such a person, no further 
notice. is required: to be served either on 
the spouse or minor ae of that per- 
30r 

8. Considėring the provisions con- 
tained In Section 20 and other’ relevant 
provisions of the Act, to which we shall 
presently refer, we are of the opinion that 
the contention raised by. Shri. Shelat, on 
behalf. of the respondents, -is not accept- 
able, Before discussing the provisions con- 
tained in sub-section (2) of. Section 20, it 
would first--be necessary to consider the 
scope of the clubbing of the land contem- 
plated by sub-section . (2) of Section 6. 
Section 6 provides ‘for -the ceiling on 
holding land. Sub-section ° (i) thereof 
says that notwithstanding anything con- 
tained in any law for 'the time being in 
force or in any agreement, usage or decree 
or order of a court, with effect from the 
appointed day, no person shall be entitl- 
ed to hold, whether as owner or tenant, 
or partly as owner and partly as tenant, 

d in excess. of the ceiling area. Sub- 
section (2); which is relevant for the pur- 
peak of this petition, is in the following 


(2) Where an individual, who holds 
land, is a member of a family, not being 
a joint family, and land is also separately 
held by such individual’s spouse or minor 


children, then the land held by the indi- . 


vidual and the said members of the indi- 
vidual’s family shall be groupéd together 
for the purposes of this Act and the provi- 


sions of this Act shall apply to the. totaf 


land so grouped together as if such land 
had been held by-one person.” 

It is clear from these provisions of A 
section (2). that they are ‘enacted only 
with a view to. determine ‘the lands held 
in excess of a particular ceiling. The in- 
tention behind the provisions contained 
in sub- section (2) of Section 6, obviously, 
is ‘that if members of the same family are 
holding lands in the names of different 
members of the family, all.the lands held 
by individual members of the family can 
be clubbed tozether. for the: purpose of 
deciding whether there is an excess over 
the prescribed ceiling. Sub-section (2) 
does not. in -any manner curtail the sub- 
stantive rights ofthe individual mem- 
bers of the family. : Clubbing together 
of the lands held by different members 
of the family is obviously with a view to 
decide an excess. if any, : 
cribed ceiling. Therefore, this sub-sec- 
tion cannot .be read- as curtailing ‘the 
ownership. rights over the individual 
holdings standing In names of different 
family members. This being the correct 
interpretation of sub-section (2) of Sec- 
tion 6 of the Act, the act of clubbing to- 
gether of the lands held by. individual 
members of.the.famfly for the purpose of 
deciding an. excess over the prescribed 
ceiling cannot be carried further. Argu- 
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ment. of Shri Shelat tbat the individual 
whose land as. clubbed together, with the 
lands held by his or her spouse and minor 
children should be treated as the ‘holder 
of the land so clubbed together’ for the 
purpose of Section. 20, cannot, be enter; 
tained as correct because: neither: sub- 
section (2) of Section.6 nor any other 
provision of 'the Act, encroaches upon the 
ownership rights of the Individual mem- 
bers of the family over: the land- held by 
each of them.: . 


9. Now: coming to Section 20, a: 
reference to:-sub-section (2) thereof shows 
that as soon. as the list contemplated by 


‘Section 13 is published, Tribunal should 


serve ‘notice “on .each holder of surplus 
land included in -the : list”... The question 
is, what is meant. by the expression “hol- 
der of surplus land”. Section 2 clause 
(15) of the Act described. the expression 
‘to hold: land”? as under: - 

*(15). “to hold land” with its gram- 
matical variations and cognate expres- 
sions means.to be lawfully in actual pos- 
Session of land as owner or tenant, as the 
case may be.’ 


There is a proviso attached to-this defini- 
tion with regard to the land mortgaged 
with possession...For the purpose of. this 
petition; we’ are not concerned with this 
proviso. The main definition clause of 
the -expression “to hold land” clearly in- 
dicates” that ‘to. hold land’ is to be lawful- 
ly. in actual possession of the: land as 
owner or tenant, as the case may be. 
Therefore, lf individual. members of a 
family are found-to be the owners of the 
lands, and holdinz such lands as such, 
and are also found to be in actual posses- 
sion thereof, they would be covered by 
the above mentioned definition and, there- 
fore, for the purpose of. sub-section (2) 
of Section 20, they would be the holders 
of surplus lands included in the list con- 
templated by Section 13 of the Act. Under 

these circumstances, we find ‘that the no- 
tice contemplated in sub-section (2) -:of 
Section 20, should be issued to all the 
members of the family, who are holding 
land in their individual capacity in spite 
of the fact that the lands held by them 
are grouped together for the purpose of 
determining an excess over the prescrib- 
ed ceiling under sub-section (2) of Sec- 


- tion 6. 


10. Tf we consider the dene of 
the Act and the further proceedings con- 
templated by Sections 20 and 21. we get 
further support to the view which we are 

on the interpretation of the expres- 
Sion “holder of surplus land” used by 
sub-section (2) of Section 20. If in this 
connection a. reference is: made to the 
clause (b) of sub-section (2).of Section 20, 
it would be found that the person to 
whom the notice is issued, is called upon 
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es to continue to hold. The result of 
such a selection would be that the land 
which is not so selected would become 
liable to be acquired under the Act. There 
is no provision either in Section 20 or any“ 
where else in the Act to compel the indi- 
vidual concerned to limit his choice 
under clause (b) of Section 20(2) only to 
the land held by him. Therefore, there 
would be case in which 'the said individu- 
al would select to continue to hold only. 
those pieces of land which belonz to him. 
This would result in acquisition of the 
land which is actually held not by him 
but by his spouse or minor children. In 
other words, the result would be that 
the individual concerned would be invest- 
ed with a right to preserve his own 
holding at the cost of the holding of his 
Spouse and minor children. I? relations 
of such an individual with his spouse or 
minor children are strained for any rea- 
son, it would be easy for him to sacrifice 
their interest and to preserve his own. 
Legislature cannot be presumed to have 
intended to enable a person to profit at 
the cost of another without the other 
having any knowledge about the same. 
If sub-section (2) of Section 20 is constru- 
ed in a manner which would require the 
Tribunal to give notice only to the indivi- 
dual whose land is grouped tozether with 
the lands of his spouse or minor child- 
ren, then obviously the ownership rights 
of the spouse as well as the minor child- 
ren over the lands individually held by 
them would be put in jeopardy without 
any notice to them. We, therefore, hold 
that on correct interpretation of sub-sec- 
tion (2) of Section 20, every member of 
the family whose holding is grouped to- 
gether with other members of the same 
family under Section 6(2) should be call- 
ed upon by a proper notice to make sub- 
missions and selection contemplated by 
sub-clauses {i}, (ii) and (iii) of Section 20 
(2)(b) of the Act. 

11. Shri Shelat. who appeared on 
behalf of the respondents, contended that 
if sub-section (2) of Section 20 is constru- 


ed in the manner in which we do, every - 


individual, his spouse and minor children 
would be induced to put forward conflict- 
ing claims as regards the selection of the 
land which he or she wishes to continue 
to hold and that if this happens it is like- 
ly to frustrate the object of the Act. We 
find that even if this happens, the pur- 
pose of the Act would not be defeated for 
the simple reason that Section 21 of the 
Act empowers the Tribunal to make 
orders declaring the surplus land and 
consequences thereof. Accordinz to this 
Section 21, the Tribunal, after taking into 
consideration the objections and sugges- 
tions, if any received, and the particulars 
if any, furnished, under Section 20, and 
making such further inquiry, if any. as 
it thinks fit, shall make in respect of such 
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holding of surplus land an order declar- 
ing in particulars: 

= “@) the total land held by him on 
the appointed day, 
_ (ii) which land out of the total land 
is surplus and, 

= (ïi) which land out of the total land 
he is entitled to hold.” 
Thus even if different members of a 
family put forward different and confli- 
cting claims as regards the selection con- 
templated by Section 20(2)(b)(ii), the Tri- 
bunal can come to its own decision about 
the surplus land and the consequences 
thereof under Section 21 of the Act. 


12. Under these circumstances, we 
are of the opinion that the petitioners, 
who are holding different parcels of land 
as shown in the certified entries of the 
Revenue Record, were entitled to notices 
contemplated by sub-section (2) of section 
20 of the Act. Since these notices are 
admittedly not given to them, subsequent 
proceedings contemplated by Sections 20 
and 21 and other Sections of the Act, are 
rendered ineffective so far as these peti- 
tioners are concerned. We therefore, allow 
this petition and quash and set aside the 
orders found at Exs. ‘A’, ‘B’ & ‘C’ annex- 
ed to this petition. It would be open to 
the Agricultural Land ‘Tribunal, to pro- 
ceed under Section 20 of the Act after 
serving notices in the prescribed form as 
contemplated by sub-section (2) of Sec- 
tion 20 of the Act to the present peti- 
fioners and to come to a proper decision 
as regards the surplus land and consequ- 
ences thereof. In view of the peculiar cir- 
Cumstances of the case, there shall be no 
order as to costs of this petition. 

Order accordingly. 
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Chehrabhai ~Kalubhai, Petitioner v. 
Govindbhai Hirabhai and another, Res- 
pondents. 

Spl. Civil Appln. No. 1015 of 1970, 
D/- 15-9-1970. 

(A) Panchayats — Gujarat Gram and 
(Sarpanch, Upa-Sar- 
panch, Chairman and Vice-chairman) Elec- 
tion Rules (1962), R. 9(1) — Procedure 
where there is single valid nomination — 
Provision cannot apply after election is 
held. Therefore in proceedings challeng- 
ing an election, if one of the two nomina- 
tions is found invalid, the validly nominat- 
ed candidate can be refused to be declar- 
ed elected. (X-Ref. Gujarat Panchayats 
Act 1961 (6 of 1962), S. 44 (6)). (Para 5) 

(B) Panchayats — Gujarat Pancha- 
yats Act 1961 (6 of 1962), S. 44(6) — Pro- 
ceedings challenging validity of elections 
ES SEEN el RE 5 i i A Mc 
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— Consequential direction to hold fresh 
election is competent therein. (Para 6) 
Cases Referred: Chronological Paras 
(1968) SpL Civil Appls. Nos. 164 

and 168 of 1968, D/- 29-3-1968 ‘= 

10 Guj LR 1, Ranchhodbhai l 

Jethabhai v. Parshottam Galabhaf 4 


M. R. Barot, for Petitioner; N. H. 
Bhatt and A. V. Trivedi (for No. 1) and 
B. J. Shelat, Asstt. Govt. Pleader with 
N. M. Dave of M/s. Purnanand and Co., 
Addl. Govt. Pleaders (for No. 2), for Res- 
pondents. ; 


’ ORDER: This Special Civil Applica- 
tion arises under the following circum- 
stances:— 

2. The elections of Village Pancha- 
yat of Endala villaze were held on March 
15, 1970 (erroneously mentioned as 
18, 1970 in para 2 of the petition). In ac- 
cordance with the provisions of S. 44 of 
the Gujarat Panchayats Act, 1961 (herein- 

r referred to as the Act), the first 
meeting of the newly elected: Panchayat 
was to be held on April 8, 1970, for the 
purpose of electing the Sarpanch and Upa- 
Sarpanch for Fndala- Village Panchayat. 
Notices for that meeting were not proper- 
ly served to the members of the Pancha- 
yat and hence the meeting was proposed 
to be held on April 15, 1970 at 3 p. m. 
Notices were issued accordingly and one 
Chauhan, Agriculture Officer, Taluka 
Panchayat, Patan, was appointed as the 
Presiding Officer for that meeting. The 
petitioner filed his nomination for the 
post of Sarpanch on April 14, 1970. Under 
Rule 6 of the Gujarat Gram and Nagar 
Panchayats (Sarpanch, Upa-Sarpanch, 
Chairman and -Vice Chairman) Election 
Rules, 1962, (hereinafter referred to as 
the Rules) made by the Government of 
Gujarat in exercise of the powers conferr- 
ed upon it by S. 323 of the Act, nomina- 
tion papers have to be filed not less than 
two hours before the time fixed for the 
meeting for the election of a Sarpanch 
and they have to be filed before the Pre- 
si Officer and the nomination forms 
are to be in the prescribed form. It is the 
case of the petitioner, and that fact is not 
in dispute before me, that the Presiding 
Officer was required to attend the Court 
of the Civil Judge, Jr. Dn., Patan at Patan 
on April 15, 1970. The Presiding Officer 
attended that Court and ‘it has been found 
by the second respondent. herein, . the 
Taluka Development Officer, in the pro- 
ceedings properly imitiated before him, 
that the Presiding Officer left Patan Town 
at about 12-10 P. M. It is the contention 
of the petitioner that looking to the dis- 
tance to be travelled between Patan and 
Endala village and looking to the condi- 
tion of the road, the- Presiding Officer 
could not have reached Endala before I] 
P. M. on April 15, 1970. The nomination 
paper of the first respondent herein was 
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filed at Endala before the Presiding Offi- 
cer on April 15, 1970, after the Presiding 
Officer reached that village and the first 
respondent was also a candidate for the ` 
election for the post of Sarpanch. The 
election for the post of Sarpanch was duly 
heid and it was declared that respondent 
No, 1, who ‘got four votes was elected as 
the Sarpanch and the other candidate was 
declared to have lost in that election. 
The petitioner thereafter preferred an 
appeal or an application ‘to the Taluka 
Development Officer, the competent au- 
thority under S. 44(6) of the Act challenz- 
ing the validity of the election of respon- 
dent No. 1 as the Sarpanch of Endala Vil- 
lage Panchayat. In those proceedings 
the petitioner -prayed, firstly, that the 
election of respondent No. 1. as the Sar- 
panch of Endala Village should’ be set 
aside and his second prayer was that the 
petitioner himself should be declared ele | 
cled as the Sarpanch of Endala’ Village 

Panchayat. The second respondent here- 
in heard the evidence which was led be- 
fore him and on an appreciation of the 
evidence, he came to the conclusion that 
the Presiding Officer could not have 
reached Endala Village before 1 P. M. on 
April 15, 1970 and, therefore, the nomina- 
tion paper of the first respondent could 
not have been filed before 1. P. M. on 
April 15, 1970. The second respondent 


Under these circum- 
stances, the appeal or application under 
S. 44 (6). was allowed and the election of 
the ch was cancelled and set aside. 


3. As regards the prayer of the 
present petitioner for d the peti- 
tioner himself to have been elected to the 
Post of Sarpanch, the second respondent 
came to the conclusion that the Presiding 
Officer could not have reached Endala 
Village in time and hence the nomination 
paper of the first respondent could not be 
filed in time as contemplated by Rule 6 
of the Rules and respondent No. 1 was 
not in anyway responsible for the delay 
in filing the nomination paper. He, there- 
fore, held that the prayer of the peti- 
tloner that the petitioner should be de- 
clared to have been elected as the Sar- 
panch could not be granted. The present 
petition has been filed . by the petitioner 
under Article 226.of the Constitution chal- 
lenging this decision of the Taluka Deve- 
era Officer, the second respondent 
er 


` 4, Mr. Barot, on behalf of the peti- 
tioner, is right that under Rule 6 of the 
Rules, the nomination paper must be 
filed not less than two hours before the 
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time fixed for the meeting of an election” 


of a Sarpanch. It has been held by a 
Division Bench of this High Court con- 
ee T J. and D. A. Desai 
J. in Spl. Civil Appln. Nos. 164 of 1968 
and 168.of 1968. D/- 29-3-1968 = 10 Gui 
LR 1- that the provisions of Rule 6 are 
mandatory. In view of that decision of 
the Division Bench it is clear that non- 
compliance with the mandatory provisions 
would result in the. nomination paper of 
Govindbhai, the present first respon- 
dent, being invalid because it was not 
filed before 1 P. M. on April 15, 1970 be- 
fore the Presiding Officer. That finding 
of the second respondent on appreciation 
of the evidence is correct.and no fault can 
be found with that finding of the second 
respondent, the competent authority. Mr. 
Barot, however, relies upon Rule 9(1) of 
the Rules, which is in these terms:— -> 


“9(1) If only one candidate has been 
validly nominated for the office of Sar- 
panch or Chairman, he shall be decalred 
to have been elected as Sarpanch or 

an as the case may be.” 

Mr. Barot contended that inasmuch as 
the competent authority, the second res- 
pondent herein, held that the nomination 
paper of the first respondent herein was 
invalid as it was filed in contravention of 
Rule 6, the petitioner was the only can- 
didate who had been validly nominated 
for the office of Sarpanch and. therefore, 
it was obligatory on the second respon- 
dent to declare the present petitioner as 
duly elected as Sarpanch; and Mr. Barot’s 
main grievance is regarding the refusal 
of the second respondent to declare the 
petitioner as duly elected Sarpanch of the 
Village Panchayat of Endala. 

5, In my opinion, the stage con- 
templated by Rule 9(1) is a stage prior 
to the holding of the election, because it 
is for the Presiding Officer of the first 
meeting where the election of the Sar- 
panch is held to decide whether there is 
only one candidate validly nominated. If 
that stage is passed and the election as 
contemplated by the sub-rules 
of Rule 9 is held, then there is no ques- 
tion of only one candidate having been 
validly nominated for the office of Sar- 
panch. It was in proceedings under Sec- 
tion 44(6) of the Act, where there was a 
dispute as to the validity of an election 
held under S. 44 of the Act that the com- 
petent authority after appreciation of the 
evidence came to the conclusion that the 
first respondent was not validly nominat- 
ed. Therefore, the question was directly 
before the second respondent as to whe- 
ther the election should be cancelled or 
whether the election only of the first res- 
pondent should be cancelled as he was 
mot validly nominated. In considering 
that aspect of the matter, the second 
respondent was entitled to take into con- 
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sideration the question whether the first 
respondent was prevented from filing his 
nomination paper in time and getting ap- 
proval of the Presiding Officer in time by 
reason of circumstances beyond the con- 
trol of the Presiding Officer. To my 
mind, Rule 9(1) has no application once 
an election is held and if it is found at 
the stage of the decision on the dispute 
under S. 44(6) that the nomination of one 
of the candidates was not valid, -fresh 
election can certainly be directed to be 
fone through by the election officer. The 
entire dispute regarding the validity of 
the election to the post of Sarpanch was 
before the second respondent and it was 

y wi the powers of the second 
respondent to refuse to declare the peti- 
Hioner as duly elected. Under these cir- 
cumstances, the first contention of Mr. 
Parot must fail. 


Mr. Barot’s second contention 


was that the Taluka Development Officer, 


the second respondent herein, has men- 
tioned. in the impugned order of August 
1, 1970, that new election for the post of 
Sarpanch should be held and arrangement 
should be made for holding fresh election 
immediately. Mr. Barot contended that 
once the first meeting contemplated by 
Section 44 of the Act has taken place, it 
is not within the powers of the Taluka 
Development Officer to convene a fresh 
meeting for the purpose of holding elec- 
tion for the post of Sarpanch., Mr. Barot 
pointed out that under Section 44(2), the 
first meeting, which under Section 44(4) 
can only transact the business of election 
of Sarpanch and Upa-Sarpanch, is requir- 
ed to be held within four weeks from the 
date on which the names of members 
elected at the general election are publish- 
ed under S. 18 or on such date as may be 
fixed by the competent authority: pro- 
vided that where no day is fixed within 
the aforesaid period of four weeks, the 
competent authority shall report the fact 
to the State Government or an officer or 
authority authorised by the State Gov- 
ernment and the meeting shall be held 
on such day as the State Government or 
the said officer or authority as the case 
may be, may specify. Mr. Barot contend- 
ed that once the period of four weeks 


. mentioned in Section 44(2) expired. it 


was not within the competence of the 
Taluka Development Officer, the campe- 
tent authority, to call a fresh meeting- 
for the purpose of holding election. This 
argument of Mr. Barot cannot be sustain- 
ed. The meeting was duly convened 
within the period of four weeks. It was 
properly held and it is only because the 
nomination of the first respondent was 
not filed in compliance with Rule 6 that 
the election of the first respondent as the 
Sarpanch has been set aside. - Once the 
election has been set aside, directions 
must be given as a consequential order 
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for holding fresh elections: to ‘the ‘post* of 
Sarpanch, Under. these’ ices, if 
cannot be said that the : consequential 


> direction given: by ad oo respondent 


after setting - ‘aside ‘election of -the 
Sarpanch `- “Was sas er competence. ` It - 
was within. 
tion 44(8) while: deciding the validity -of 
the election òf the Sarpanch-: to direct 
that fresh election should be held for the 
post of Sarpanch ‘and that is precisely 
what he has done. Under these circumst-. 
ances this contention of ‘Mr. Barot must 
also aa 


ipa ee were’ tie only cori- 


l tentions. of Mr. Barot and both of ‘them 


This . Special - Civil Application 
therefore, fails and is- sed. Rule is 
eee There will be no order as ‘to 


"Petition dismissed, 
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Khoja Mushabhai - - Gulamhuseinbha? 
and another,. Appellants v. The Charity 
Commissioner, Gujarat State, Ahmedabad 
and another, Respondents. 


Letters Patent ‘ Appeals Nos. 44 anid 
45 of 1966, D/- 28-7-1970 against decision 
of J. B. Mehta J. in First Appeals Nos, 
502 and -503 of 1966, D/- 1-9-1966. ~~ 
Bombay Public Trasts, Act, 1950 (29 of 
1950), Section 474A (as inserted by Act 6 
of 1960) — Appeal to High Court under 
Section :47 (6) lies only against orders of 
appointment of new trustees. Thus 


where the orders of District Judge were ' mi 


only with respect to removal of trustees 
from trusteeship, the appeals filed in High 
Court in absence of any order of appoint- 
mont under S. 47AA read-with S. 47 (3) 
of the Act are incompetent and, therefore 
not maintainable. (X-Ref: S. 47 (3) and 
ii (as amended by Act 28. of 1953) ). 
‘(Paras 13 

Rei C. Patel with S. R. oe for 

A. H. Mehta, for Appellants; Y. B. Bhatt, 
“aaa Govt. Pleader, oP ‘Respondent No. 


sS. H.. SHETH, J.: These. ae appeals > 
are ace ee Ee orders of sum- 
mary dismissal ed by Mr. Justice 
J. B. Mehta in First anes ‘No. 502 of 
1966 and First Appeal No. 503 of 1966. 
2. The facts of the case in Lef- 
ters Patent Appeal No. 44 of 1966, short- 
ly stated, are as under. 


3. There is a trust registered 
under Bombay Public Trusts Act known 
as “Rahemtullabhai Sidibhai Trust” at 
Viramgam. The objects of the trust are 
to’ enable the devotees to offer Namaz 


EO/EO/C140/71/RMP/P, ` 


- competence under Séc- - 


-. undergo simple 
Thi 


ALE, 


‘and perform.other religious ` : rites.” ee 


mode of succession to is 
nomination by- majority of Khoja Shiva: 
a Sharif Jamat of Viramgam. . The 
opponents were the trustees of the said 
trust. In or about 1959 they advanced a 
sum of Rs. 1000/- out of the trust funds to 
one Alarakha Alibhai. They were, there- 
fore, charged with having contravened the 
provisions of Section 35 of the ` ‘Bombay 
Public. Trusts Act and were, in. that -be- 
half, prosecuted under: Section 66 of the 
said Act. Criminal Case ` 
1964 was instituted in that 
the learned City Magistrate, 5th Court, 
Ahmedabad convicted the opponents on 
their’. pleading guilty to the charge. The 
opponents Nos. 1 and 3 each were fined 
Rs. 25/- and in default they were ordered 
to undergo simple ‘imprisonment for 15 
days: .The opponent: No. 2 was fined 
Rs” 70/-'and in default. he was. ordered to 
imprisonment ‘for one. 
_ month. the Charity Commis- 
sioner made an application under Section 
47A A: of the said Act to the District. - 
Court at Narol for appointment of new 
trustees. The allegation which he made 
was that there was deliberate, intentional 
and flagrant breach on the part of the 
opponents of the provisions of the Bom- - 
bay Public Trusts Act. The opponents 
Nos. 1 and 3 resisted the application first- 
ly on the ground that it was not maintain- 
able for non-joinder of ‘parties because, l 
according to them, there were two more 
trustees Kasamali Panji and Yusuf 
Mohamedbhat who ought to have been 
made parties to the application. The 
second plea of defence’ which they raised 
was that the said offence was really com- 
tted by the opponent No. 2 alone be- 
cause the opponent 2_ was the managing 
trustee in sole possession of the trust pro- 
perty and he dealt with the trust property 
without consulting them: They, therefore, 
averred that they had: nothing to-do 
with the offence. If- they had ‘committ- 


and 14) €d any offence, it was merely technical 


nominal, According to them, they 
were mere onlookers and had no know- 
ledge of the said transaction of Rs. 1000/-. 


-4, .The opponent - No. 2.did not 
raise any defence. He did not raise any 
aoe to his removal from the trustee- 


5. At the trial of the said appli: 
cation none of the opponents remained 
present even though they had filed their 
Ma statements. The learned advocate 
for the opponents Nos. 1 and 3 also wag 
not present. The learned District 
Judge, therefore, heard the applicatión 
ex parte and decided it. He relied upon 
pias conviction and made the following 
order. 


“Opponents are 


, removed: fr 
trusteeship of ki Sidibhai 
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appointment of new trustees. - Opponents 
shall bear their own costs of this appli- 
cation and pay the. Charity Commissioner 
his costs.” : 


; 8. ` The ere Nos. I and 8 
appealed to the ‘High -Court against the 
Said order. It was First Appeal No. 502 
of 1966 which came up for . preliminary 


hearing before Mr. Justice J.. B. Mehta ` 


who, having found. no substance in that 
appeal, s dismissed . it by his 


ummarily 
order dated 1st. September 1966. a 
Tes It is against that’ order of sum- 
mary dismissal.that Letters. Patent one 


peal No. 44 of 1966 has been filed. - 
8 -. The: facts leading to Letters 
Patent Appeal No. 45 of 1968, ‘briefly. 
stated, are. asunder, _ 
- $. - There is a trust called. “Khoja 


Shiya Isna Sharif Masjid Trust” at Viram-’ 


gam registered under the Bombay Public 
Trusts Act. -The opponents are the trust- 
ees of that trust also.. The miode ‘of 
succession to trusteeship fs . that. the sur- 
viving trustee or trustees can appoint a 
new trustee. Amongst the objects of the 
trust are (a) setting apart two buildings 
for Ibadat Masjids and for use as Mad- 
ressa, (b) applying the income of other 
_ properties for Divabati ete. and for pay- 
ing salary of the Molvi serving in the 
Madressa and (c) spending the remain- 
der of the income for the welfare of the 
Jamat at Viramgam. The opponents who 
are the trustees of this are said to 
have committed the are offence as one 
alleged against them in Letters Patent 
Appeal No. 44 of 1966. The convic- 
tion was rèlied upon. by the Charity 
Commissioner. He, therefore, made an 


application. under Section 47AA of the’ 


Bombay Public Trusts Act for appoint- 
ment of new ‘trustees. . The defences 
which the opponents ralsed in this case 
were the same as in the other case. ‘This 
application was also heard ex parte as all 
the opponents and. the learned advocate 
‘for the opponents Nos. 2 and 3 had been 
absent at. the hearing of the application. 


10. The learned District Judge 
made the following order in the said ap- 


plication. l 

“Opponents are removed, from from. -trustee~ 
ship of the Khoja Isna Shariff Masjid 
Trust, Viramgam. Inquiry to be held for 
appointment of new. trustees. onen'ts 
shall bear their own- costs of this applica- 
tion and. pay the Charity: Commissioner 
his costs.” 


-= IL. “Agana that order the `% oppon- 
ents Nos. 2 and 3 filed in this High Court 
First Appeal No. 503 of 1966. It.came 
up for preliminary hearing before Mr. 
Justice J..B.. Mehta who having found. no 
substance therein summarily dismissed 
it by his order dated ist September 1966. 
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Trust”, Viramgam. Inquiry to be held for 


trustee to fill 


an m 
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. - 12. -It is against that order of sum- 
mary dismissal: that Letters Patent Ap- 
peal No. 45 of 1966. has been filed. 

13. - At the hearing of these two 
Letters Patent Appeals the first conten- 
tion which has. been raised by the learned 
Assistant Government- Pleader is thaf 
these appeals are not maintainable. 
order to examine the contention raised 
before us it is necessary ‘to turn to the 
Provisions of Section 47AA which pro- 
vides as under. 

‘Where a trustee of.any public trust 
is. convicted of an offence punishable 
under this Act. or any amount surcharg- 
ed on him under sub-section: (1) of Sec- 
tion 41, the. Charity Commissioner may 
apply to:the Court for | the appointment 
of a new trustee, and thereupon the pro- 
visions of a o (3), (4). (5) and (6} 
of Section 47 shall apply as they apply to 
an application made under sub-section (1} 
of- that section”. - 

Section 471 to which. reference has. been 
made in Section 474A deals- with the 
power of the Court to appoint new ‘trustee 
or trustees, as the case ‘may .be, under 
the circumstances mentioned in sub-sec- 
tion (1) thereof. On reading Section 47AA 
in light of the provisions of Section 47 
to which reference has been made in Sec- 
tion 47AA -one thing which becomes 
clear to us is that an application which 
the Charity Commissioner. may make 
under- Section 47AA is placed on par 
with the. ‘applications contemplated by. 
sub-section (1) of Section 47. Having 
done so, the Legislature, in the aed = 


‘applications under Sec. 47AA 


incorporation brought into play sub-sec- 
tions (3), (4), (5). and (6) of Section 47 

and, therefore, the provisions of sub-sec- 
tions (3). (4), (5) ne (6) of Section 47 ap- 
ply to the applications made under Sec;'! 
tion 47AA. It is sub-section (6) of Sec- 
tion 47 NEA to applications under 
Section 47AA) which provides for appeal 
7 the High Court. It is in the following 


rms. 

“The order of the Court under sub- 
section (3) shall be ` deemed to be the 
decree of the Court'and an appeal shall 


- He therefrom to the High Court.” 


On reading sub-section (6), therefore, it is 
clear to us to the High 
orders 
which are made under sub-section (3) and 
which are within its compass. Sub-sec- 


tion (3) of Section 47 provides as under. 


“The Court after making an inquiry 
may by order appoint the Charity Com- 
missioner or any other person as the 


trustee. to fill up the vacancy.” 


Sub-section (3) contemplates only. orders 

appointments of the Charity 
Commissioner or any other person as the 
up the vacancy.. It does 
not contemplate any other-orders. There- 
fore, it is the order of appointment made 


ed 


In f 


~ 
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under sub-section (3) which has been 
made appealable to the High Court by 
sub-section (6) of Section 47. The said 
position holds good with regard to Sec- 
tion 47AA in light of the language used 
in that section. In our opinion, therefore, 

ess there is an order of appointment 
under Section 47AA read with sub-section 
(3) of Section 47. no appeal will lie to the 
High Court under sub-section (6).-both in 
case of applications presented under Sec- 
tion 47 as well as in case of applications 
presented under Section .47AA. 

14. The orders of the learned Dis- 
trict Judge passed in these two cases and 
reproduced by us hereinabove show that 
the opponents have been. removed from 
the trusteeship of the respective trusts 
but no new appointments have been 
made. In fact, both the orders clearly 
show that the appointment of new 
trustees has been deferred pending an 
inquiry to be made in regard to the mode 
of succession and other. incidental mat- 

. In our opinion, therefore, in light 
of the provisions contained in Section 
47AA read with sub-sections (3) and (6) 
of Section 47 the First Appeals which 
were filed in this High Court were, in 
absence of any order of appointment, in- 
competent and were, therefore, not main- 
tainable. If the First Appeals were not 
competent under sub-section (6) of Sec- 
tion 47, then Letters Patent Appeals fil- 
ed against the orders recorded in them 
would be much less maintainable. In our 
opinion, therefore, both the Letters Pat- 
ent Appeals are incompetent and not 
maintainable. 

15. In the view which we take if 
is not necessary for us to examine the 
merits. of the contentions raised by the 

l learned advocates -before us. 
Ib In the result, both the Letters 
Patent Appeals are dismissed with costa. 
Appeals dismissed. 
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Dahyabhai Somabhai and another, 
Petitioners v. Ramaji Kesraji and others, 
Respondents. 

Spl. Civil Appln. No. 1357 of 1966, 
D/- 21-7-1970. 

(A) Mamlatdars’ Courts Act (2 of 
1906), S. 5 — Mamlatdar presiding over 
the Mamlatdar’s court cannot decide whe- 
ther a party to the proceeding brought 
before him is a tenant or not. He must 
refer that issue to the Mamlatdar func- 
tioning under the Tenancy Act 67 of 1948. 
' (X. Ref. Bombay Tenancy and Agricultu- 
yal Lands Act (67 of 1948), Ss. 70, 85 and 
85-A). (Para 4) 


DO/FO/B991/71/RSK/C 


A. L R. 
. (B) Constitution of India, Arts. 226 
7 — An order directing restoration of 
land to the respondent passed . without 
jurisdiction but not unjust will not be 
set aside at the imstance of a petitioner 
who has deprived the respondent of the _ 
ession of land without due process of 
we . . - (Para 9) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Mad 528 (V 46) = 
1959-2 Mad LJ 136. Issardas Somamal 
Lulla v. Collector of Madras 
(1957) AIR 1957 Cal 546 (V 44) = 
61 Cal WN 308, R. Kantilal and Co. 
v. M/s. Azizul Haque and- Bros ` 
(1940) 1940-2 KB 33 = 109 LJKB 
584 (CA), King v. Stafford ‘Justices; 
Ex - parte Stafford -Corpn. . 7 


(1880) ILR 5 Bom 137, In re Savanta 4 


(1872) 9 Bom HCR 249, Mahadaii v, 
Sonu -> . 

J. M. Patel for C. T. Daru, for Peti- 
tioners. i a 
ORDER: This petition under Article 
227 of the Constitution of India is direct- 
ed azainst the judgment and order of the 
Mamlatdar, Gandhinagar in Mam. Court 
Act Case No. 16/65 pronounced on 19th 
April 1966 and confirmed- by the Prant 
Officer, Gandhinagar in Revision Appli- 
cation No. 6/66 on 30th September 1968, 
One Mafatlal Punamchand was the owner 
of the lands bearing S. No. 1137 admeasur- 
ing 1 acre 27 gunthas and S. No: 1138 ad- 
measuring 1 acre and 27 gunthas situat- 
ed within the’ revenue limits of Isanpur 
Mota in Gandhinagar District. Mafatlal 
Punamchand the owner of the lands sold 
the same to the’ petitioners by a sale deed 
dated: 26th April 1956 for -a consideration 
of Rs. 1350/-. The petitioners say that 
they came into possession of the lands on 
the date of the sale. and since then they 
are in continuous possession except for a 
short period in 1964. As this sale was 
effected on 26th April 1956 that is after 


15th June 1955 and before Ist April 1957, 


when the Amending Act of 1955 came into 
force, the Mamlatdar held an enquiry 
whether the sale was in contravention of 
Section 63 or 64 of the Bombay Tenancy 
and Agricultural Lands Act, 1948 as it 
stood before the commencement of the 
Amending Act 1955. The Mamlatdar de- 
clared the sale to be invalid by his order 
dated 9th December 1958. Unfortunately 
it appears that after declaring the sale in- 
valid, the Mamlatdar did not proceed to 
ass the consequential order as required 
Section 84-B (2) of the Bombay Tenan- 

cy and Agricultural Lands Act, 1948 
which requires that the Mamlatdar shall 
direct that the possession of the land be 
restored to the person from whom it was 
purchased and the amount of considera- 
tion paid. if any, shall be returned by the 
purchaser to the vendor. Present respon- 
dent Ramaji Kesraji claimed to be the 
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tenang of this land. It appears that his 
name appeared as tenant in the Govern- 
ment records.. The Agricultural Lands 
Tribunal commenced an enquiry under 
Section 32-G of the Bombay Tenancy and 
Agricultural Lands Act, 1948 to determine 
the price.. In.the course of this inquiry. 
the Agricultural Lands ‘Tribunal held 
that respondent was not the tenant of 
the land and the proceedings were drop- 
ped by his order dated 30th January 1960. 
The petitioners have. stated that no ap- 
peal or revision is preferred against this 
order. The Talati of village Isanpur 
Mota in execution of the order declaring 
the sale invalid proceeded to take posses- 
sion of the land from the petitioners and 
handed over the same to the respondent 
on 3rd April 1964. The petitioners there- 
upon approached the Mamlatdar on 21st 
“April 1984 contending that they have 
been unlawfully dispossessed by the Tal- 
ati and the Talat had no power, authori- 
ty or jurisdiction to recover possession 
from them. The Mamlatdar by his order 
dated 19th June 1964 directed that the 
respondent should hand over possession of 
the lands 'to the petitioners and pursuant 
to this order, the petitioners came back 
into possession of these lands. The res- 
pondent preferred an appeal against the 
order of the Mamlatdar directing him to 
restore possession of the land to the peti- 
tioners; but it is not clear as to what has 
happened to that appeal. The respon- 
dent thereafter filed a suit under Section 
5 of the Mamlatdars’ Courts Act praying 
for possession of the suit lands. The res- 
pondent alleged in the plaint that he is a 
tenant of the suit lands and that he has 
been unlawfully dispossessed and the 


Sale in favour of the petitioners having . 


been declared invalid. they have no title 
to the lands and therefore, the respondent 
is entitled to be restored to possession. 
The petitioners: appeared in the suit and 
a contention that the Mamlatdar’s 
Court has no jurisdiction to decide the 
question of tenancy and has accordingly 
no jurisdiction to entertain the suit. The 
Mamlatdar negatived this contention and 
Girected that possession of the lands be 
handed over by the present petitioners to 
the respondent. The petitioners carried 
the matter in revision to the District 
Deputy Collector and Prant Officer with- 
out success. The petitioners have chal- 
lenged the aforementioned two decisions 
of the Mamlatdar and the District Deputy 
Collector in this Lee 
2. Mr. J. M. Patel, learned Advo- 
cate, who eleva for the petitioners 
urged that a Court set up under the Mam- 
la’ ’ Courts Act and known as Mam- 
Iatdar’s Court is a Civil Court and if be- 
fore such a Court a question is raised 
whether a particular person is a tenant 
or not within the meaning of the Bombay 
Tenancy and Avzricultural Lands Act, 
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1948, the Mamlatdar’s Court will have no 
jurisdiction to decide that issue and the 
issue will have to be referred to the Mam- 
latdar under Section 85-A of the Bombay 
Tenancy and Agricultural Lands Act, 
1948. It was, therefore, urged that if the 
Mamlatdar while presiding over the Mam- 
latdar’s Court .decides the issue that a 
particular person is a tenant, the finding 
will be without jurisdiction and the order 
would be a nullity. It was also urged 
that in this case the petitioners as defen- 
dants specifically contended in the writ- 
ten statement that the Mamlatdar’s Court 
has no jurisdiction to decide question of 
tenancy andas the matter was not re- 
ferred to the Mamlatdar under Section 
70(b) .of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, and the Mamlat- 
dar while deciding the suit under Section 
5 of the Mamlatdars’ Courts Act proceed- 
ed to inquire into the question of tenancy 
the decision of the Mamlatdar is without 
jurisdiction and there is such patent lack 
of jurisdiction that the. decision is wholly 
invalid and is a nullity. 


3. The scheme of the Mamlatdars’ 
Courts Act shows that the State Govern- 
ment shall set up a Court known as Mam- 
latdar’s Court over which the Mamlatdar 
shall preside. Undoubtedly, the respon- 
dent approached the Mamlatdar by invok- 
inz jurisdiction of the Mamlatdars’ Court 
under Sec. 5 of the Mamlatdars’ Courts 
Act. The respondent by filing suit under 
Section 5 of the Mamlatdars’ Courts Act 
prayed for possession against the peti- 
tioners, The respondent specifically 
claimed his right to possession on the al- 
legation that he is a tenant of the lands 
and he has been unlawfully dispossessed 
and that he is a tenant entitled to posses- 
sion of the lands from the petitioners, who 
are according to the respondent in unau- 
thorised possession of the lands. The al- 
legation in the plaint is clear and unequi- 
vocal and right to possession is founded 
upon the claim of status of a tenant vis a 
vis lands involved in the dispute. This 
particular status claimed by the respon- 
dént was specifically denied by the peti- 
tioners and therefore an issue would 
necessarily arise whether the respondent 
was a tenant of the lands. Once that issue 
arises on the pleading of the parties, the 
question would immediately arise whe- 
ther the Mamlatdar presiding over the 
Mamlatdar’s Court will have jurisdiction 
to decide the issue of tenancy. 


4. It is by now well settled that 
the Mamlatdar’s Court set up under the 
Mamlatdars’ Courts Act is a Civil Court. 
In Mahadali v. Sonu, (1872) 9 Bom HCR 
249 and In re Savanla, (1880) ILR 5 Bom 
137 it was specifically held that the Mam- 
latdar’s Court is a Civil Court. The Ex- 
planation to Section 85 of the Bombay 
Tenancy and Agricultural Lands Act, 1948 
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Act) -also provides that for the purpose of 
Section 85 a Civil - Court shall include 
Mamlatdar’s Court constituted under the 
Mamlatdars’ Courts Act, 1906. The issue 
whether the respondent is a tenant of the 
land specifically arose before the Mamlat- 
dars Court which isa Civil Court: Sec- 
tion 85 of the Tenancy Act provides ‘that 
no Civil court will have jurisdiction to 
settle, decide or . deal with any question 
which is by. or under, the. Act required to 
be settled. decidéd or: -dealt with by: the 
Mamlatdar or ‘the Tribunal, a. er, 
the Collector; the Gujarat caper Tri- 
bunal or in appeal -or revisi 
State Government in exercise of their 
powers of control Therefore, if an issue 
arises for which the Mamlatdar function- 
ing under the Tenancy Act is coristituted 
an exclusive forum . then: such an: issue 
cannot be decided or dealt with by.the 


of the Civil Court -to -decide, 
deal with such a question is ousted. It is 
also’ well settled by“ a catena of decisions 
that the question ` whether “a particular 
person is a‘ tenant of a particular land 
within the meaning of the Tenancy Act 
can be decided or dealt with by the Mam- 
latdar under Section 70 of the Tenancy 
Act as the Mamlatdar is constituted an ex- 
culsive forum for the decision of the said 
issue. Thus, it appears ‘erystal clear that 
if a ‘question . arises as. to whether. the 
person is a tenant of a particular land or 
not within the meaning of the Tenancy 
Act, the Mamlatdar functioning under 


the Tenancy Act will have an exclusive. 
jurisdiction: to. decide that question. If . 


such an issue arises before a Civil Court 
which includes the Mamilatdar’s ‘Court, 


the Civil Court will have no jurisdiction - 


to decide or settle or deal with the same. 
Section 85-A provides procedure as to 
how ‘the Civil Court should deal with.an 
issue for deciding n the Mamlatdar 
has exclusive jurisdictio Section 85-A 
provides. that if in any suit instituted ‘dn 
any Civil Court an issue arises which is 
aa to ‘be settled decided or dealt 
with by any of the authorities ` set up 
under the Tenancy Act, the Civil Court 


shall stay the suit. and refer such issue to - 


the authority competent to decide the 
Same. There is also an Explanation ap- 
pended to Section 85-A which provides 
that for the purpose of Section 85-A a 
Civil Court shall include a Mamlatdar’s 
- Court constituted under the Mamlatdars’ 
Courts Act, 1906. . This provision clearly 
indicates that if an issue arises whether a 
party: to the proceeding brought before 
the. Mamlatdar under . ‘the -Mamlatdars’ 
es Act is a tenant or not, that issue 
ecided by the .Mamlatdar 


cannot : be -d 
while over the Mamlatdar’s 


on -by the. 
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Court, and the issue will have to be re: 

ferred to the competent authority, name=- 
ly, the Mamlatdar functioning under the 
Tenancy Act. ‘This will -be the effect on 
reading together Section 5 of the Mam- 
latdars’ Courts Act’ and Sections 85 and 
85-A of the Tenancy Act. In: the suit 
which the respondent filed . before the- 
Mamlatdar,- Gan ar, under Section 
5 of the Mamlatdars’ . Courts Act.on the 
Pleadings: of the parties a specific.. issue 
arises. whether respondent was.tenant of 
the lands: Obviously such an issue ĉam- 
not be‘ decided: by the Mamlatdar while 
presiding over the tdar’s . Court. 
Obviously, the Mamlatdar in such circum- 
stances: would have to proceed- -as indi- 
cated in Section 85-A of the Tenancy Act. 
Therefore; the Mamlatdar while presiding 
over the-Mamlatdar’s Court should have 


functioning under the Tenancy Act has 
exclusive jurisdiction, obviously the order 
and finding of the Mamlatdar who is pre- 
siding: over the Mamilatdar’s Court will be 
iction and. as there would 
or complete lack of jurisdic- 
the order would be a nullity. So 
far, Mr: Patel is right in his. submission 
and for the reasons to be presently men« 
tioned if the petitioners had mot disentit]- 
ed themselves to a writ of certiorari; J 
wows have unhesitatingly quashed | 
order. . 
| Be The pertionars’ have prayed fo ; 
a writ. of certiorari to quash and set aside 
the order of the Mamlatdar and the.order 
passed by the District Deputy. Collector 
in revision. The question - would imme. 
diately arise: whether the petitioners are- 
entitled to the writ of certiorari... I am 
not inclined to grant this -writ on twa 
specific grounds — first being that the 
point raised. is entirely . technical and 


‘second and: more important. being that 


the petitioners have* disentitled themsel: 
ves to.a writ of certiorari. 

6. Taking up the first sound 
namoy that the question raised by the 
petitioners is entirely technical, it may 
be pointed out that in the ultimate analy- 
sis it is the same Mamlatdar who. would 
decide both the issues. Undoubtedly, the 
Mamlatdar . presiding . over the Manilat- 
dar’s Court has no ‘jurisdiction: to decide 
or deal with the question which is requir- 
ed to be decided or dealt with by a com: 
petent authority: under the Tenancy Act, 
yet if he was to strictly follow. the letter 
of law the same Mamla ‘will ha 
make reference under Section 85-A of the 
Tenancy Act -to himself as functioning 
under Section 70- of the Tenancy Act. He 
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filed under Section 5 of the Mamlatdars’ 
Courts Act and then proceed under Sec- 
tion 70 of the Tenancy Act and to hold 
enquiry whether respondent who was 
plaintiff before the Mamlatdar was 4 ten- 
ant of the land. Having recorded the 
finding whether the respondent was or 
was not the tenant, he has to report ta 
himself in his other capacity as Mamlat- 
dar presiding over the Mamlatdar’s: Court. 
Tt is the same officer functioning under 
the same designation and almost perform. 
ing identical duties except that he func- 
tions under two different statutes. The 
parties would be the same. The evidence 
would be the same. The issue would be 
the same and the decision would govern 
the disposal of the matter brought before 
him. Viewed from this angle, the conten« 
tion raised that the Mamlatdar while pre. 
siding over the Mamlatdar’s Court set up 
under the Mamlatdars’ Courts Act has na 
jurisdiction to decide or deal with the is- 
sues which are required to be decided or 
dealt with by the Mamlatdar under Sec: 
se 70 of the Tenancy Act is purely tech- 
nical. 


7 Iam however not inclined ta 
fssue a writ of certiorari? for the very im- 
portant reason that the petitioners have 
disentitled ‘themselves to the relief by 
way of writ of certiorari which is not a 
writ of right but under certain circum- 
stances, it is a matter of discretion of the 
Court. Mr. Patel very strenuously urged 
that if the impugned order is passed by a 
Tribunal with patent lack of jurisdiction 
the order is a nullity or nan est and this 
Court must quash the same. It was urg- 
ed that such an extraordinary jurisdic- 
tion is conferred on the High Court in 
order to see that all the subordinate Courts 
and Tribunals function within the speci- 
fied limits of their jurisdiction and if any 
one deviate therefrom the High Court can 
correct the same by i an appropri- 
ate writ. It is true that the power of 
superintendence conferred by Article 227 
of the Constitution must be exercised by 
the High Court to see that all the sub- 
ordinate Courts and Tribunals function 
within the specified limits of their iuris- 
diction. If any subordinate Court or Tri- 
bunal exercises jurisdiction not vested in 
it, the order or action of the Court or Tri- 
bunal can be corrected by issuance of an 
appropriate writ. But the question is 
whether in every case where it is brought 
to the notice of the Hizh Court that a Tri- 
bunal had exceeded its jurisdiction, the 
Court as a matter of right should issue a 
writ at the instance of the party whose 
conduct has disentitled him to a relief by 
Way of certiorari. Certiorari is not a 
writ of right but it is a discretionary re 
lief that can be granted by the Court. In 
Halsbury’s Laws of England Third Edn. 
Vol. 11 p. 140 it is observed that: 
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“Although the order is not of course 
It will though discretionary nevertheless 
be granted ex debito justitiae to quash 
proceedings which the Court has power to 
quash, where it is shown that the Court 
below has acted without jurisdiction or 
in excess of jurisdiction, if the application 
is made by an aggrieved party and not 
merely by one of the public and if the 
conduct of the party applying has not 
aac such as to disentitle him to the re 

ef. 

In King v. Stafford - Justices: Ex parte 
Stafford Corpn., (1940) 2 KB 33 (CA) it is 
observed that the order for the issue of 
the writ of certiorari is. except where it 
goes as of course, strictly in all cases, a 
matter of discretion. It is further observ: 
ed that whether it is a matter of discre- 
tion the Court is entitled to inauire into 
the conduct of the applicant and the cir- 
cumstances of the ease In order to ascer- 
tain whether it is proper or not proper ta 
grant the remedy sought. It is thus open 
to the Court to inquire into the conduct 
of the applicant before relief by way ot 
writ of certiorari can be granted. When- 
ever any relief cannot be claimed ex debi- 
to Justitiae or as a matter of course oras a 
matter of right, the Court has discretion 
whether to grant relief or not. The Court 
would certainly be justified in inquiring 
into the conduct of the applicant who has 
moved the Court for the relief by writ of 
certiorari. Uf in such a case, the impugn- 
ed order is shown to be even without 
jurisdiction, the High Court is not bound 
to interfere with it, unless it is satisfied 
that the order is unjust and wrong on the 
merits. The High Court will ordinarily 
exercise its power under Article 227 in 
aT Justice and not to promote techni- 


_ 8» Mr. Patel however referred to 
R. Kantilal and Co. v. M/s. Azizul Haque 
and Bros, AIR 1957 Cal 546 and urged 
that it is one thing to refuse to interfere 
with an Invalid order in the exercise of 
discretion and it is quite a different thing 
to give effect to the invalid order as a 
valid order. Mr. Patel urged that refusal 
of this Court to exercise jurisdiction under 
Article 227 would result in keeping alive 
an order which is invalid. It is true that 
the order passed by the Mamlatdar would 
remain as it is if the Court refused to 
exercise jurisdiction under Art. 227. But 
thereby this Court is not giving effect to 
that order. The petitioners are not rely- 
ing upon that order in support of their 

] The Court is not basing its deci- 
sion on that order or the Court is not 
deciding the rights of the parties as flow- 
ing therefrom. I am not inclined to 
grant relief because apart from what the 
respondent has done in the course of the 
proceedings, the conduct of the petitioners 
to be presently mentioned has disentitled 
them to any relief in the present proceed- 
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ings. Reference was also made to Issardas 
Som ulla v. The Colector of 
Madras, AIR 1959 Mad 528. In that case 
it is specifically observed as under: 

“A writ of certiorari is issued at the 
discretion of the: superior Court. It can- 
not be held to be a writ of rizht or one 
issued as a matter of course. But for the 
exercise of the discretion, of the Court, 
there are some well accepted principles. 
In issuing the writ, if the Court is moved 
by a member of the public having no per- 
sonal or particular interest in regard to 
the subject matter, the matter would be 
one, entirely for the discretion of the 
Court. But if on the other hand. it is 
moved by a party aggrieved by the order 
of the inferior tribunal, the Court is 
bound to issue the writ at his instance, 
except in cases where he had disentitled 

to the- discretionary relief by 
reason of his own conduct like submis- 
sion to jurisdiction, laches etc.” 


It appears to be well settled that if the 
applicant has disentitled himself to the 
relief by way of certiorari, the matter 
would be at the discretion of the Court 
and the Court may decline to issue the 
writ even if it is shown that the impugn- 
ed order is without jurisdiction. 


9. The petitioners are the persons 
who have purchased the land in contra- 
vention of the provisions of the Tenancy 
Act and the’ sale has already been declar- 
ed invalid as far back as 7th September 
1958. If the sale in favour of the peti- 
tioners is declared invalid as far back as 
7th September 1958 and that order has 
become final obviously the petitioners 
have no semblance of title to the land. 
It is these petitioners who claim relief by 
way of certiorari as against the person 
who is adjudged to be a tenant of the 
land and who, it appears, must have been 
deprived of the possession without due 
process of law. Even without going so 
far, the hard fact remains that the peti- 
tioners purchased the lands in contraven- 
tion of the provisions of Sections 63 and 
64 of the Tenancy Act and their sale has 
been declared to be invalid. Once sale of 
land in their favour has been declared in- 
valid, it would follow as a necessary coro- 

that they haveno semblance of title 
to this land and their possession would 
certainly be unauthorised. The petition- 
ers such as these moved this Court by 
way of petition under Article 227 and 
have invoked the jurisdiction of this 
Court for relief by way of certiorari. If 
this Court exercised jurisdiction in their 
favour, it would be perpetuating some- 
thing which has been done in defiance 
of Statute like the Tenancy Act and 
which was enacted as a measure for ad- 
vancement of social fustice. The effect 
of granting relief would. be to deny: the 
respondent what may justly be due to 
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him. Would it then be proper to exercise 
this extraordinary jurisdiction in favour 
of the petitioners? As stated earlier, the 
Jurisdiction conferred upon this Court to 
issue prerogative writ should be exercis- 
ed in aid of justice and not to promote 
techni and even if the’ impuzned 
order appears to be invalid it is not un- 
Just. Therefore, I am not inclined to 
ik a a a petition. 

. 10. e petition is accordingly dis- 
missed and rule is discharged with no 


order as to costs. 
l Petition dismissed. 
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5 ` J. B. MEHTA, J, 
ai Full, Petitioner vy. T 
No. 2 Taluka Vadodarani Vividh Ro 
Kari Sahakari Mandali Ltd., Respondent. 


Spl. Civil Appln. No. 108 of a 
D/- 21-7-1970. ° cl 


Co-operative Societies — Bombay . 
Co-operative Societies Rules (1927), R. 21 
— Signature should be made personally 
by the nominating member and not by 
some other person on his behalf — (Cos 
operative Societies — Bombay Co-opera« 
tive Societies Act (7 of 1925), S. 9 — 
Bye Laws under — Bye Law 20) — (1902) 
ILR 24 All 319 (FB) Rel. on; AIR 1928 
PC 38, Distinguished. (Paras 3, 5) 
Cases Referred: Chronological Paras 
(1928) ATR 1928 PC 38 (V 15) = 55 

d App 81, Puran Chand y, 

Monmotho Nath 
(1902) ILR 24 All 319 = 1902 All 


WN 127 (FB), Deo Narain Rai v. 
Kukur Bind . 4 


C. K. Patel. for Petitioner; S. B. 
Mazmudar, for Respondent. 


ORDER: The petitioner-plaintiff chal. 
lenges in this petition the order of Guia- 
rat State Co-operative Tribunal, dated 
May 10, 1966 by which the Tribunal hag 
Set aside the Registrar’s nominee’s award 
in favour of plaintiff and has 
the entire suit claim. The Tribunal hag 
held that the payments were made by the 
society to Mangal Ishwar both under the 
authority of deceased and as nominee of 
the deceased and therefore the society had 
discharged its liability to the deceased. 
Deceased member Mathur Jibhai expired 
on March 3, 1961. There were amounts 
to his credit in respect of cotton sold to 
the Society by this member. There is no 

ute as regards the first payment of 
Rs. 1200/- which the nominee had found 
to have been made to the deceased hime 
self on January 9, 1961. The other pay~ 
ments which are in dispute are of Rupees 
600/- on February 5, 1961 and Rs. 400/- 
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on March 3, 1961. These payments hava 
been made to Mangal Ishwar on the au- 
thority in writing of the deceased. dated 
January 9, 1981 at Ex. 89. The said writ- 
ing mentions that as Mathur Jibhai was 
not keepinz good health and he was dis- 
abled he authorised his nephew Mangal 
Ishwar to transact all dealings in his ac- 
count and to sign on his behalf. The 
writing further states that the deceased 
had authorised by that writing Mangal 
Ishwar to sign on behalf of the deceased 
in respect of his account and whatever 
transaction “aag gag” he would be doing 


would be binding on the deceased. “It ig 
true on 9th January 1961 the deceased 
has passed the receipt Ex. 79 for Rupees 
1200). paid to him. Merely because au- 
thority was given to Mangal Ishwar. the 
deceased was not precluded from 
receiving payment in his own right. From 
that receipt Ex. 79 it could not be held as 
was done by the Registrar’s nominee that 
there was no authority as per writing 
Ex. 89 in favour of Mangal Ishwar. The 
Co-operative Tribunal has discussed the 
entire evidence on this question and has 
believed this authority to be genuine. It 
was also natural in the circumstances of 
the case, for Mangal Ishwar, the nephew, 
was acting on behalf of deceased who 
was an old man of 85 years. Therefore 
this finding of Co-operative Tribunal can- 
not be challenged in this writ petition. 
This court can only consider the question 
of perverseness, if the finding is unsup- 
ported by any relevant evidence. Mr. 


Patel was unable to make out any case 


of perverseness so far as this finding is 
concerned that these two payments of Rs. 
600 and Rs. 400 on 5-2-1961 and on March 
3, 1961 had been made to Mangal Ishwar 
on the authority Ex. 89 during the life- 
time of deceased. Mr. Patel in this con- 
nection only argued as regards the second 
payment of Rs. 400/-. It was done on the 
very same day when the deceased expir- 
ed. The Co-operative Tribunal has point- 
ed out that there was evidence on the 
record to show that the deceased died in 
the eveninz while the payment was taken 
away by Mangal Ishwar in the earlier 
part of the day. Therefore, the said find- 
ing in respect of these two payments can- 
not be challenged. The material ques- 
tion which, however, arises relates to the 
three payments of Rs. 800/- on 12th March 
1961 as per receipt Ex. 85, Rs. 80/- on 19th 
September 1961 as per receipt Ex. 87 and 
Rs. 75-77 on 10th November 1961 as per 
receipt Ex. 77. These are payments made 
to Mangal Ishwar. After the death of 
deceased the alleged authority Ex. 89 
came to an end. Therefore, these pay- 
ments to Mangal Ishwar could be sup- 
ported only on the alternative finding of 
Co-operative Tribunal that there was a 
valid nomination in his favour. 
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2. The Bombay Co-operative Socie- 
ties Act, 1925 herein referred to as “the 
Act” provides in Section 27(1) that sub- 
ject to provision of Section 17A on the 
death of a member of a society, such so- 
ciety may within a period of one year 
from. the date of death of such member 
transfer the share or interst of the deceas- 
ed to a person nominated in accordance 
with by-laws of 'the society. or if there is 
no such nominated person, to such per- 
gon aS may appear to the committee to 
be the heir or legal representative of the 
deceased member. Under Section 27 (2) 
the society shall subject to Section 25 and 
unless prevented by order of the court 
pay to such nominee, heir or legal repre- 
sentative all other money due to the de- 
ceased member. Under Section 27(3) 
such payments in accordance with Section 
27 shall be valid and effective against de- 
mand made against tthe society by any 
other person. Under Bye-law 20. the 
nomination paper should be signed by the 
member in the presence of two witnesses 
and the witnesses should sign it and such 
nomination paper should be registered in 
the register maintained for this purpose 
and handed over to the society. The no- 
minee shall derive his rights after he is 
entered as member. Rule 21 of the Born- 
bay Co-operative Societies Rules, 1927, 
which are also applicable to the present 
case, provides as under: 


“A member may, by writing under 
his hand deposit with the society dur- 
ing his lifetime, or by a statement sign- 
ed by the member made in any book kept 
by the society, nominate any person to 
whom under Section 27, his share or in- 
terest in the society, or so much thereof 
as may be specified in such nomination, 
shall be paid or transferred on his death.” 


3. Therefore, relevant Rule 21, 
contemplates nomination by the member 
by writing under his hand which has to 
be deposited during his lifetime or by a 
signed statement made in the society's 
books. It is only in this prescribed man- 
ner that nomination could be made of a 
mominee as required under Section 27. 
Requirement of by-law 20 is also in the 
same terms that the nominee paper 
should be signed by the member in the 
presence of two witnesses and the wit- 
nesses should sign it and such nomina- 
tion paper should be registered in the 
register maintained for this purpose and 
handed over to the society. Now both 
under the relevant Rule 21 or by-law 20 
what is contemplated is a personal auto- 
graph of the member concerned who 
wants to nominate another person to 
receive his. share or interest or his dues. 
This provision has to be strictly constru- 
ed. The safeguard is enacted in order 
that members’ interests may be duly 
protected from any indiscriminate nomf- 


=- Clear indication -that ‘the legisla 
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nation which may be prejudicial to the 
interest of heirs. ~The society’s by-laws 
have provided: for.. such a personal auto- 


graph by Jaying down in: by-law 20 that | 


the nomination paper must be signed -by 
the. member and such signature must: be 
made in the. presence. of two’ ‘witnesses 
who shall ‘also: sign.it. -There is further 


formality-of nomination paper being re- , 


gistered in the register. maintained for 
the purpose and handed over to-the socie- 


4. tn the ` ent. casé BE 75, 
which is sig to Pend sean ae hee by the de- 
ceased Mathur ` Jibhai is neither . 
nor bears the . thumb 
deceased Ex. 75 only states “Mathur 
Jibhai signed by Javerbhat . Lalubhai.” 
Therefore,.. there is-no signature. or. the 
thumb mark of Mathur Jibhai- ‘at all. 


pete is of Ji averbhai Lallubhai who . 
Jibhai. ` The 


bes signed: for’ Mathur 
material POETEN which, therefore. arises 
fs whether the. signature. of an agent 


would be a sufficient. ‘compliance with 


this mandatory Rule 21 or by-law 20 
which requires signature or the writing 
under the hand of the deceased member. 
The legal position in this. connection is 


Bind, (1902) TLR “24 All- 
Full Bench of five Judges of 

High Court bad elaborately. ..c 
this question. Stanley C. J.. 


this question and summarised the entire 


legal position at P-330 as under:— ` ' 
- “Tt appears to me upon these authori- 
ties tọ be indisputable that if eee 


tended that the signature shall be an aw . 


tograph signature, the’ canmimon law rule 
aul iii per Alum ladit prr se Rorid 
Pe applied. Tf the ‘Legislature 
ease had intended that. an- iles er 
gagor In this country should. not enioy 
the privilege of employing an amanuensis 
to sizn his name, it seems-to me that if 
would have expressed its intention by 
the introduction of some such words, in 
. the section after the word “signed” as 
“personally” or “with his own. band”. 


` 5a In the present čase, ia canta 
intention was in terms expressed both by 


the rulemaking authority in Rule 21 as . 
well as in the relevant. by-law 20.- Rule- . 


in his hand nominate a person or by a 
‘statement signed by ‘such member, ` 
nomination: must be done. Similarly, in 
by-law 20 the nomination paper has to be 
signed by the member in the presence 
two witnesses who shall also sign the 

e. In this context, expression sign” 
ould clearly mean that signature should 
made personally by the member or 
under his own hand. Rule 21 must be 
strictly construed. The expression. writ- 
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`. the Registration Act. 
- pression to be: in 


signed. 
impression. of the ~ 


r De death of deceased. 
; - 6. - Wr. . 


. Ad, Be 
ing under his own hand’ must mean what 
if ‘says, and it cannot interpreted as 
written’ by some ee person. as con- 
tended ‘by -Mr. Mazmudar relying on. the 
aforesaid common law maxim. : Mr. 
Mazmudar relied upon: ‘from the judgment 
of the Privy Council in Puran Chand -v.~ 
Monmotho Nath; AIR 1928 PC ‘38 where 
their Lordships construed Section 35 of 
The ` relevant- ex- 

was-“the per- 
sons executing the document. ‘a The term 


under the obligations - 
the words: “persons eines 
sion can hardly help us in this case. ‘We 


text in which it is used must be a per- 
s0n’s ee by the person concerned 
himself or under his. own 
hand.. in that view of thë matter the 
Co-operative Tribunal - was. -obviously 
wrong in holding that Ex 75 opérated as 
valid nomination in favour of Mangal 
Ishwar, so as to.support the subsequent 
payments which have ita made after 


cided in September 1963 in favour of the 
plaintiff holding her to be heir as against 
ithe nephews including. Mangal Ishwar. 
Thereafter, the plaintiff even gave notice 
to the society : but -it - was not replied. 


met by any eode denial. The socie- 
iy merely: relied upon the payments made 

to. Mangat Ishwar as an agent. It there- 
fore hardly dies in the mouth of society 


garding first two payments made in the 
lifetime of the deceased is a finding of 
fact by the Co-operative Tribunal. . ‘This 
Court cannot go behind the same, . unless 
it has been found to be perverse. The 
plaintiff's claim can therefore be’ decreed 
only in respect of the payment made after 
the death of deceased. Therefore. the. 
order of the Co-operative Tribunal must 
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be quashed and the award of nomineé 
will be substituted by the award of only 
Rs. 954-77 at 6 per cent interest from the 
date of death of the deceased till realisa- 
tion. The respondent society shall also 
pay the costs of this petition and shall 
pay proportionate costs which are quanti- 
fied at only Rs. 75/- for the two proceed- 
ings before the nominee and the Tribunal. 


Order accordingly. 
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S. H. SHETH AND D. F. DESAI, J. 


Kanbi Ladha Ukeda, Appellant v. 
Joshi Jestaram Gangaram and others, 
Respondents. 

Letters Patent Appeal No. 28 of 1966, 
D/- 22-6-1970 against decision of Bakshi J. 
in S. A. No. 1443 of 1960 D/- 24-2-1966. 


(A) Transfer of Property Act (1882), 
S. 60 — A person entering into possess- 
ion of the immovable property as a mort- 
gagee and remaining in possession for a 
period exceeding 12 years does not ac- 
oe ownership by prescription so as to 
isentitle the mortgagor to redeem the 
property. (X-Ref:—Limitation Act (1998), 
Art. 144). AIR 1963 SC 70, Followed; AIR 
1959 Pat 164, Rel. on. (Para 8) 
Thus, where the person admittedly 
enters into possession of the suit lands as 
` a mortgagee on the basis of the unregis- 
tered document and remains in possession 
for more than 12 years, he having so en- 
tered with the consent of the mortgagor 
does not acquire ownership by adverse 
possession. That being so, even though 
the mortgage transaction is evidenced by 
the unregistered document, the mortgagor 
is entitled to redeem the lands. 
(Para 8) 


Court is competent to determine whether © 


or not a mortgagee in possession of the 
suit lands is a tenant withm the meaning 
of S. 6 of the Bombay Tenancy Act. (X- 
Ref:—Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Region 
and Kutch Area) Act (99 of 1958), S. 6). 
AIR 1969 SC 438, Followed. (Para 16) 


Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 489 (V 56) = 
1969-1 SCR 785, Musamia Imam 
Haider Bax Razvi v. Rabari 
Govindbhai Ratnabhai LO 
(1963) ATR 1963 SC 70 (V 50) = 
1963-3 SCR 229, Padma Vithoba T 
Chakkayya v. Mohd. Multani 9 
(1959) AIR 1959 Pat 164 (V 46) = 
1959 BLJR 158, Rupa Nonia v. ` 
Ram Brich Pathak 9 
Y. S. Mankad, for Appellant; K. N. 
Mankad, for Respondents. 


EO/EO/C139/71/TRS/P 


_ Kanbi Ladha v. Joshi Jestaram (Sheth J.) 
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C S. H. SHETH, J.: The plaintiffs. filed 
Regular Civil Suit No. 32 of 1959 in the 
Court of the Civil Judge (Junior Division) 
at Mandvi for redemption of mortgage. 
It appears that in or.about 1943 A. D. the 
suit lands were mortgaged by the plain- 
tiffs to the defendant by an unregistered 
mortgage-deed. 

2. The defendant resisted the suit 
on the ground that the sult for redemp- 
tion was not maintainable because the 
mortgage was created by an unregister- 
ed document. He also raised pleas under 
the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act, 1958 (hereinafter referred to as ‘the 
Tenancy Act) and under the Bombay 
Inams (Kutch Area) Abolition Act. 1958 
(hereinafter referred to as the ‘Inams 
Abobtion Act’). 

3. The learned Trial Judge raised 
the necessary issues, . recorded the evi- 
dence and arrived at the finding that the 
plaintiffs are entitled to redeem the lands 
and, therefore, he passed in favour of the 
plaintiffs the preliminary decree for re- 
demption. 

4, The defendant appealed to the 
District Court at Bhui. 

oOo 5 The learned District Judge who 
heard the appeal at the admission stage 
found no substance therein and, therefore, 

ily dismissed it. 

6. Against that appellate order of 
summary dismissal of his appeal the defen- 
dant filed in this Hizh Court Second Ap- 
peal No. 1443 of 1960. That appeal was 
heard by Mr. Justice Bakshi (as he then 
was) on 24th February 1966. He negativ- 
ed ali the contentions raised by the defen- 
dant in that appeal and dismissed the ap- 
Peal with costs. He, however, granted 
certificate of fitness under Clause 15 of 
the Letters Patent and upon 'the strength 
of that certificate the defendant has filed 
the present Letters Patent Appeal. 

Te In this Letters Patent Appeal 
Mr. Y., S. Mankad has raised three conten- 
tions : before us. ‘His first contention is 
that the suit for redemption is not main- 
tainable because ‘the transaction is evi- 
denced by an unregistered mortgage do- 
cument though it is compulsorily rezistr- 
able. He has also raised a plea under the 
Tenancy Act and a further plea under 
the Inams Abolition Act. 

_ 8. So far as the first contention 
raised by Mr. Y. S. Mankad is concerned, 
it is.not in dispute before us that the 
mortgage transaction in question took 
Place on 27th April 1943 and that is 
evidenced by an unregistered mortgage 
document though it was compulsorily re-/ 
gistrable under the Kutch Registration 
Act then in force in Kutch Area. The 
unregistered mortgage document which 
is otherwise compulsorily registrable can- 
not lay the foundation for a decree for 
redemption and, therefore, if that was 
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- the only evidence for passing the decree 
for redemption we would have upheld 
the contention raised by Mr.:Y. S. Man- 
kad. But in this case the defendant has 
admitted in his evidence that he entered 
_ Into possession of the suit lands as mort- 
pagee. In other words, according to him, 
they had been mortgaged to him at the 
time when the unregistered mortgage, 
document was executed. Having admit- 
tedly entered into possession of the lands 
in question as mortgagee it is not open 
to the defendant to raise the plea of 
ownership by adverse possession. His 
admission that he entered into possession 
as mortgagee, though the mortgage trans- 
action is not evidenced by a registered 
document, means that he entered into 
possession. of the suit lands with the con- 
sent and permission of the plaintiffs. 
Therefore, having entered into possession 
of the lands in question with the consent 
and permission of the plaintiffs it is not 
open to him to plead acquisition of owner- 
ship by possession. - Therefore, the aues- 
tion of prescribing title to the suit pro- 
perty as owner by adverse possession 
does not arise in this case. 

9. In 1943 on his own showing he 
entered into possession of the lands in 
question as mortgagee. The sult for re- 
demption was filed in 1959 Le. more than 
12 years after the defendant admittedly 
entered into possession as mortgagee. 
What, therefore, he can prescribe at the 
end of 12 years is the limited title of a 
mortgagee and nothing more. If his title 
as a mortgagee, on his-own admission, 
has been perfected at the end of 12 years 
we see no reason why decree for redemp- 
tion cannot be passed against him and why 
suit for redemption against him-is not 
maintainable. In the case of Rupa Nonia 
v. Ram Brich Pathak, AIR 1959 Pat 164 
a Division Bench of the Patna High 
Court has taken the view that where a 
person enters into possession of immove- 
able property not on the assertion of any 
absolute title but on the basis of an un- 
registered rehan bond in his. favour and 
remains in possession for more than 12 
years, he acquires the status of a mort- 
gazee by the doctrine of prescription and 
so even though the bond is not a valid 
transaction for want of registration, the 
mortgagor -is entitled to redeem the pro- 
perty. In the present case the defendant, 
on his own admission, attained the status 

„of a mortgagee at the end of 12 years 
from the first date on which he entered in- 
to possession of the lands as a mortgazee 
that is to say, within 12 years from 27th 
‘April 1943.. He has, therefore, acquired 
the status of a mortgagee. Support is 
lent to this view of the Patna High Court 
by the observations made by their Lord- 
ships in the case of Padma Vithoba Chak- 
kayya v. Mohd. Multani, ATR 1963 SC 70 
(vide para 7 of the report). We are. 
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therefore, of the opinion that on his own 
admission at the end of 12 years from 27th 
April 1943 the defendant attained the sta- 
tus of a mortgagee. The suit for redemp- 
tion filed by the plaintiffs, therefore, is 
perfectly maintainable against him. We, 
therefore, see no reason to differ from the 
finding recorded in that behalf by the 
Court of Second Appeal. 


10. Mr. Y. S. Mankad has raised a 
plea of tenancy under the Tenancy Act, 
We do not think we can permit him to 
raise this plea. Otherwise also-we find 
no substance in his plea. In paragraph 5 
of his judgment “the learned District 
Judge has in terms observed that the de- 
fendant did not press before him any 
contention other than the contention re- 
lating to the unregistered mortgage docu- 
ment. It is, therefore, clear that at the 
first appellate stage the defendant had 
given up his plea as to tenancy. It was 
perfectly within his power to do so and 
he did so. It was, therefore, not open to 
him to raise that plea in Second Appeal. 
However, Mr. Justice Bakshi in Second 
Appeal has briefly referred to his plea 
relating to tenancy and negatived it. We 
see no reason to differ from the finding 
recorded by Mr. Justice Bakshi in that 
behalf. In view of our finding on the 
first question it is clear that the defen- 
dant is a mortgagee in possession. A 
mortgagee in possession is one who is ex- 
cepted from the category of persons law- 
fully cultivating lands belonging to 
others and, therefore, deemed to be ten- 
ants within the meaning of Section 6 of 
the Tenancy .Act. The Civil Court has 
jurisdiction to decide whether Section 6 
of the Act applies to the case or not.. On 
finding that the defendant is a mortgazee 
in possession it has recorded the’ finding 
that Section 6 does not apply. We find 
No infirmity in that finding. On merits 
also all that the defendant can claim is 
that he was a tenant before he became a 
mortgagee in possession in 1943. Whether 
he was a tenant or not is a matter within 


the jurisdiction of the Civil Court as held 
by the Supreme Court in the case of 
Musamia Imam Haider Bax Razvi v. 
Rabari Govindbhai Ratnabhai., AIR 1969 
SC 439. Therefore, both on merits and 
on the question of the jurisdiction of the 
Civil Court to decide the contention we 
find no infirmity in the finding record- 
ed by Mr. Justice Bakshi. 

11. The last plea which Mr. Y. S. 
Mankad has raised before us is a plea 
under the Inams Abolition Act. Before 
Mr. Justice Bakshi the contention was 
raised in the following terms as recorded 
by the learned Judge in his judgment. 


“Mr. Shah also contended that by 
virtue of the Inams Abolition Act the title 
of the plaintiffs was abolished and, 
therefore, they had no right of suit,” 


The learned Single Judge has in that 
connection observed that the question was 
not pressed before the learned District 
Judge. In that view of the matter he did 
not consider it in Second Appeal. If the 
question was not pressed before the learn- 
- ed District Judge and if it was not con- 
sidered on that ground by the Court of 
Second Appeal we do not think we can 
permit in this Letters Patent Appeal that 
plea to be revived. 

12. In the result, all the ives 
contentions raised by Mr, Y. 8. 
before us fail.. 

13. 
and is dismissed wi 

Appeal ‘dismissed. 
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S. H. SHETH AND D. P. DESAI JJ. 
Vohara Abbasali Mahomadalli Lakha- 
wala, Appellant v. The State of Gujarat, 


Respondent. 

Letters Patent Appeal No. = of 
41966, D/- 18-6-1970 against judgment of 
Raju J. in S. A. No. 1235 of 1960, Dh 10- 
3-1966. 

(A) Specific Relief Act (1877), S. 42 
are that Government 


ding his deposit lying with Gov- 
ernment in pursuance of a contract, relief 
of declaration is introductory to further 
` relief of restraining Government from 
implementing that unlawful order. S. 42 
has no application to such a case the 
suit is tainable. (X Ref:—S. 54) 
(1903) 5 Bom LR 267 and AIR 1930 Bom 
331 and AIR 1937 Lah 389 and AIR 1956 
Bom 649, Distinguished; AIR 1945 Mad 53 
and (1904) ILR 22 Mad 270 (PC), Rel. on. 
(Para. 13) 
Assuming that S. 42 applies, since 
the Government by arbitrarily executing 
unilateral order would be threatening an 
invasion on plaintiffs right to enjoyment 
of his property, S. 54 would apply. ia 
i ara 


(P 
It is not the form of prayer but the sub- 
ence thereof which should be looked in- 
to by Court for granting relief. AIR 1956 
Bom 649, Rel. on 
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th costs. 
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(1930) AIR 1930 Bom 331 (V 17) = 
32 IEA LR 207, Sripatrao Sadashiv 


Upre v. Shankarrao S 
(1926) ATR 1926 Rang 124 (V 13) = 
ee ae K. R. M. A. Firm 


v. Maun 
(1964) TLR 22 Mad 270 = 26 
Ind App 16 (PC), Robert Fischer 
v. rage of State for India in 
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(1903) 5 Bom LR 267 = ILR 27 Bom 
Bom 403, Chunilal Thakordas Modi 
v. The Surat City Municipality 15 


N. V. P with N. C. Sheth, for 
Appellant; Y. B. Bhatt, Asst. Govt. Plea- 
der for Respondent. 

_ S. H. SHETH J.: The plaintiff filed 
against the State of Bombay Regular 
Civil Suit No. 110 of 1956 in the Court of 
the Civil Judge (Senior Division) Baroda 
for two substantive reliefs. The first re- 
lief which he sought was the declaration 
the order or orders made th 


d6: 


19 


20. 


t 
alty of Rs. 2568-2-0 were illegal, void and 
without authority. The second relief 
which he prayed for was that a perpetu- © 
al injunction be issued restraining the- 
State Government from Pi opoding his - 
deposit of Rs. 2451/-. 

Qe The impugned orders “which 
were made by the State Government’ 
were based upon certain allegations which 
the State Government made against the. 
plain plaintiff had entered into 
a contract with the State Government for 
felling, collection and removal of timber 
fire-w ete. The plaintiff was to exe- 
cute that contract and fell and remove 
the trees situate in Songir Coupe forest 
in Sankheda sub-range of Chhota-Udepur 
Sub-Division of Baroda Dstrict. The 
State Government alleged that the plain- 
tiff had cut without authority 56 trees and 
that, therefore, he was liable to make 
food to the State Government the value 
of the said trees so cut and the penalty. 
On 25th March 1955 the Chief Conserva- 
tor of Forests of the State of Bombay 
made an order which is Ex. 34 wherein 

stated that the total fine of Rupees 
2650-10-0 imposed upon the plaintiff by 
the Sub Divisional Forest Officer. Chhota 
Udepur for various breaches of the said 
agreement was Justified. He further 
stated that towards the said amount a sum 
of Rs. 62-8-0 had been paid by the plain- 
tiff and that, therefore, a sum of Rupees 
2568-2-0 was outstanding to be recovered 
from him. Having made this order the 
Chief Conservatior of Forest further stat- 
ed in his order that a sum of Rs. 2451/- 
being the balance of the deposit made by 
the plaintiff with the State Government 
in terms of the said contract could not be 
refunded to him. 


a*t 
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3. The Sub-Divisional. Forest Offi- 
cer, Chhota Udepur on 16th/19th May 
1955 wrote a letter to the plaintiff direct- 
ing him to pay the aforesaid sum of 
Rs. 2568-2-0 into the Government Trea- 
sury within a fortnight failing which*he 
stated that the said amount would be re- 
covered from his deposit. 


4, Under these circumstances the 
plaintiff filed the present suit for the 
aforesaid two reliefs, 

5. The learned Trial Judge, upon 
evidence havinz felt satisfied with the 
claim which the plaintiff had made, grant- 
ed the declaration that the orders which 
the State Government had made against 
the plaintiff for recovery of a sum of 
Rs. 2568-2-0 were illegal and ultra vires 
and not binding upon the plaintiff. The 
learned Trial Judge also issued a per- 
petual injunction restraining the State 
Government from “retaining the plaintiffs 


amount of deposit of Rs. 2,451 which was. 


kept with it” 

6. The State Coreen appealed 
to the District Court against the decree 
passed by the learned Trial Judge. 


7. The learned Assistant Judge 
who heard the said appeal dealt with 
. only one aspect of the case which was 
‘argued before him and arrived at the 
. conclusion that the suit for declaration 
which the plaintiff had filed was not 
maintainable under Section 42 of the 
Specific Relief Act. He. in that view of 
. the matter, did not think fit to record his 
finding on the merits of the case and al- 
lowed the appeal, set aside the decree 
passed by the learned Trial Judge and 
dismissed the suit with costs. 


8. Against that appellate decree 
the plaintiff filed in this High Court 
Second Appeal No. 1235 of 1960 which 
was heard by Mr. Justice Raju on 10th 
March 1966. 


9, Two points were canvassed be- 
fore him both of which he by his judg- 
ment negatived. The first point which 
the plaintiff had made sought permission 
to amend the plaint. He negatived that 
application of the plaintiff. The Second 
contention which 'was urged before him 
was that the plaint includes a prayer for 
refund and, that therefore, the learned 
Assistant Judge was in error in taking 
the view that the suit as framed by the 
plaintiff was mot maintainable. He then 
recorded the finding that since the conse- 
quential relief of refund of money was 
not prayed for in the plaint by the plain- 
tiff the suit was not maintainable. In 
that view of the matter he confirmed the 
finding recorded by the learned Assistant 
Judge and dismissed the appeal. He, 
however, granted to the plaintiff Certifi- 
cate of fitness under clause 15 of the Let- 
ters Patent. It is upon the strength of 
that Certificate of fitness that the plaintiff 


l 3 | 
V. A. M. Lakhawala v. State (Sheth JJ 


a A.LE 


ae filed the present Letters Patent Ap- 
p 

10, In this appeal the only con- 
tention which Mr. Karlekar for the 
plaintiff has raised is that the suit as 
framed by the plaintiff is maintainable 
and that it is not hit by the provisions of 
Section 42 of the Specific Relief Act. We- 
bave reproduced in the foregoing para- 
graphs of this judgment the two prayers 


We have also briefly stated the 
circumstances under which the impugned 
orders were made against the plaintiff. 
In order to test whether the suit as filed 
by the plaintiff is maintainable or not we 
have to take into account the averments 
made by the plaintiff in his plaint. It is 
the plaintiff's case that the order which 
the State Government has made agains? 
him imposing upon him the aforesaid 
amount of penalty consisting of the value 
of the 56 trees alleged to have been cuf 
without any authority and the fine is un- 
lawful and de hors the contract which.the 
plaintiff entered into with the State Gov- 
ernment. The first averment which the 
plaintiff has made is that before passing 
the impugned order neither the State 
Government mor any of its officers heard 
the plaintiff in the matter or gave him 
the notice calling upon him to show cause 
why such an order should not be made. 
The allegation of the plaintiff. therefore.. 
is that the order made by the Chief con- 
servator of Forests and the officer subor- 
dinate to him does not have any authority 
of law and is not also in pursuance of the 
contract which the plaintiff had entered 
into with the State Government. The 
plaintiff, therefore, prayed for an adiu- 
dication of the unlawful character of the 
impugned order and then by the next 
prayer he wanted the Civil Court to is- 
Sue an injunction restraining the State 
Government from implementing or enfor- 
cing that unlawful order against him. The 
second prayer, it cannot be gainsaid. has 
not been very happily worded. By the 
said prayer what the plaintiff wants is a 
perpetual injunction restraining the State 
Government from withholding his deposit 
of Rs. 2451/-. Withholding of the said 
amount of Rs. 2451/- is only one of the 
modes of recovering from the plaintiff 
the amount which the State Governmenf 


‘claims from him by the impugned order. 


Ex. 35 makes it quite clear that the order 
which the concerned. officer of the State 
Government made was for recovering the 
said amount as and by way of arrears of 
land revenue. Since incidentally the 
amount deposited by the plaintiff with the 
State Government for the due perfor- 
mance of the contract has been lying 
with the State Government the easier 
mode of recovering the amount claimed 
by the State Government from the plain- 
tiff was the appropriation of the said de 
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posit amount towards the claim made by 
the State Government. If there was no 
deposit amount of the plaintiff lying with 
the State Government naturally the State 
Government would have resorted to the 
coercive method of recovering the said 
amount from the plaintiff as and by way 
of land revenue. Therefore, merely be- 
cause the deposit amount of the plaintiff 
was lying with the State Government and 
merely because as one of the modes of 
recovery of the amount claimed from the 
plaintiff the State Government was think- 
ing of appropriating that amount towards 
the claim made by it from the plaintiff 


it cannot be said that the plaintiff ought 


to have, as a condition precedent to the 
maintainability of the suit, prayed for 
the refund of the said amount. We shall 
be shortly examining the several conten- 
. tions which Mr. Bhatt has raised in this 
behalf. But it is clear, in our opinion, 
that if there was no deposit amount of the 
plaintiff lying with the State Government 
and if the State Government had threat- 
ened to take coercive action against the 
plaintiff for the recovery of the amount 
claimed by it from the plaintiff, the 
plaintiff would have been entitled to sue 
the State Government for restraining it 
from resorting to coercive method for 
recovering the said amount. In absence of 
any deposit amount laying with the State 
Government if the plaintiff would not be 
entitled to file a similar suit merely be- 
cause some deposit amount of the plaintiff 
was lying with the State Government 
and merely because the State Government 
threatened to- appropriate the said 
amount towards the claim which it made 
against the plaintiff (sic). In our opinion. 
there is no reason why the claim made 
by presence of the deposit amount of the 
plaintiff with the State Government 
should be mixed up. It is when these 
two facts are mixed up that one gets an 
erroneous impression that the claim made 
by the plaintiff in the present suit is in 
the nature of a pecuniary claim and that, 
therefore, the reliefs of declaration and 
injunction are not available to him. In 
the context of the circumstances which 
the plaintiff has alleged in his plaint 
under which the impugned order came to 
be made against him if we divorce the 
fact of the deposit amount of the plain- 
tiff with the State Government from the 
claim made by the State Government 
avainst the plaintiff, the entire picture 
of the frame of his suit changes and an 
erroneous impression which is created as 
to the non-maintainability of the suit by 
the mixing up of the aforesaid two facts 
fades away and a different picture emer- 
ges. Appropriation of the deposit amount 
towards the claim made ,by the State 
Government is only one of the modes of 
recovering the claim made by the State 
Government against the plaintiff. The 
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claim made by the State Government 
can also be recovered by the State Gov- 
ernment filing a suit in the Civil Court 
or by the State Government recovering 
it as and by way of arrears of land re- 
venue if it is permissible to do so. There» 
fore, a threatened action of appropriat- 
ing the deposit amount towards the claim 
made by the State Government as one of 
the modes of recovery of the claim made 
by it against the plaintiff need not lead 
us to the conclusion that what the plain- 
tiff really seeks in his plaint amounts to 
pecuniary claim. Therefore, it appears 
to us that the presence of the deposit 
amount of the plaintiff lying with the 
State Government has clouded the issue 
and created an erroneous picture. 

I1. On reading the plaint and the 
averments which it contains on which 
the plaintiffs: prayers ate founded we 
have no doubt in our mind whatsoever 
that in substance and in effect the plain- 
tiff wants two reliefs. Firstly, he wants 
an adjudication of the unlawful charac- 
ter of the impugned orders made by the 
State Government and secondly he 
wants an order of the Court whereby 
the State Government is restrained from 
enforcing and implementing these un- 
lawful orders against him and from do- 
ing any damage to him. Restraining the. 
State Government from withholding the 
deposit cannot, under the circumstances 
of this case, be tentamount to directing 
the State Government to pay the deposit 
amount to the plaintiff. If that was so, 
something probably could have been said 
in favour of the contention which Mr. 
Bhatt has raised before us. But pay- 
ment or refund of the deposit amount by 
the State Government to the plaintiff is 
governed by the terms of the contract 
and is also governed by the making up of 
the accounts between the parties and by 
making several other considerations. - It 
cannot, therefore be said that by praying 
for the injunction for which the plain- 
tlif has prayed he is in substance making 
a pecuniary claim against the State Gov- 


ernment. 

12. Mr. Bhatt has invited our at- 
tention to Section 42 of the Specific Re- 
lief Act and contended that a suit for de- 
claration is not maintainable unless the 
suit raises some dispute as to the legal 
character of the plaintiff to which he is 


. entitled or to any sight as to any pro- 


perty. In this case, argues Mr. Bhatt, 


there is no dispute as to the legal charac- 


ter of the plaintiff. He further contends 
that no right of the plaintiff as to any 
property is also involved in this case. He 
further contends that the word ‘property’ 
used fn Section 42 excludes monies. So 
far as the principal part of S. 42 is con- 
cerned, it enables a person who is entitl- 
ed to any legal character or to any right 
ag to any property ta sue for a mere de- 
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S 
tiff is able tö seek further relief than a 
mere declaration of title and if he does 
not seek any further relief, the Court 
shall not make such a declaration. So 
far as the proviso is concerned in terms 
it refers to “further relief than a mere 
declaration of title.’ The questi of 
seeking further relief in terms of the 
proviso, therefore, arises only-where 
under the principal part of Sec. 42 the 
plaintiff sues for a declaration of title. 
If the plaintiff- has not prayed for a 
declaration of any title then the proviso 
cannot be invoked so as to hit, as in the 
present case, a suit of the type which the 
plaintiff has filed. So fay as the proviso 
is concerned, therefore, in our opinion, 
it has mo application to th 
13 Turning to 


of Section 42 we find that it refers to 


cases where mere declarations are sought. 


Those declarations relate to the plain- 
tiffs legal character, or to any right as 
to any property. The principal part of 
Section 42 applies to cases where mere 
declarations are sought. It would be ex- 
haustive so far as for mere de- 
clarations are to be made. But. where 
the plaintiff makes a claim for a decla- 
ration and also for some other substan- 
tive ee Independent relief $S. 42 is ae 


tiff 
to prevent the defendant from causing to 
him any threatened injury and if the de- 
claration of action of the defendant is in- 
troductory to that relief, that declara- 
tion is not one which falls within the 
compass of S. 42. Firstly, S. 42 has no 
application to case where a declaration 
is . sought as-an introductory to some 
other relief 
plication to cases where some indepen- 


dent relief other than a mere declaration - 


is sought. In 


invoke the p : 
Specific Relief Act to hit the present 


suit and to contend that it is not main- 


tainable. In this case the plaintiff has 


viz. an order of the Court 
the State Government from 
causing any injury to him in pursuance 
execution of its unlawful 
re, to the present case, 


14. Assuming that the reasons 
which we have stated above are not cor- 
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. Hable to 
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rect and that Sec. 42 hīts the plaintiffs 
suit and that the plaintiff's suit on that 
account is not maintainable, 

no reason why the plaintiff is not. entitl- 
ed to an injunction within the meaning 
of S. 54 of the Specific Relief Act. In 
this case the State Government made, 
according to the plaintiff, an unlawful 
order unilaterally and further by its un- 
lateral action it is threatening the 
plaintiff with the implementation of that 
order without having resort to the Court 


. Of law. In these circumstances it is clear, 


therefore, that, according to the plaintiff, 
the State Government is trying to cause 
to him an undue injury by arbitrarily 
executing the unilateral order made by 
it without seeking prior adjudication of 
the validity of that order. Such order 
naturally, if executed, would deprive the 
Plaintiff of his property 


invasion, under the aforesaid 
circumstances, of the plaintiffs right to 


the enjoyment of his property, there is 


no reason why the plaintiff is not entitled 
to a perpetual injunction restraining the 

te Government from such an 
action against him. To say that the. exe- 
cution of such an order merely involves 
recovery of some amount from the plain- 
tiff and that the plaintiff can sue the 
State Governm 


the plaintiff. In such a case, 
apart from other considerations, the plain- 
tiff would be in much worse position than 
the State Government would be in a sulf 
of the present type. Such a course of 
action, if permitted to be adopted. is 
likely to do much harm to a citizen. We 
are. not inclined, therefore, to uphold 
A an argument advanced by Mr. 

15. .Mr. Bhatt has invited our 
attention to two decisions of the High 
Court of Bombay. The first is in the 


case of Chumilal Thako Modi v. The 
Surat City Municipality, (1903) 5 Bom 
LR 267. In that case the plaintiff had 


. filed the suit to restrain the Surat City 
Municipality by an order of injunction 


from recovering a certain sum as arrears 
of house tax for the years 1894 to 1899 
on the ground that the plaintiff was nof 
pay the arrears due 
years previous to 1899. 


an infunction 
from enforcing a money claim in the 


we see . 
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manner sanctioned by law. Secondly, 
equally efficacious remedy was availab 

to the plaintiff under Section 86 of the 
Bombay District Municipal Act, 1901, 
viz., appeal to the Magistrate against the 
notice of demand issued by, the Munici- 
. The plaintiff had not exhausted 

that remedy. Thirdly, in the oninion of 
the High Court, it ula: not be said that 
there existed no standard for ascertain- 
ing the actual damage likely to be caused 
if the Municipality 
distress 


warrant and sale because 
could sue for refund. The last 
which weighed with the High Court in 
terms of Section 56 of the Specific Relief 
Act was that pecuniary. compensation 
could be given to the plaintiff for the 
invasion of the plaintiffs right. It was 
under those circumstances- that the Divi- 
sion Bench a ‘the High Court of Bombay 
consisting of Mr. Justice Crowe and Mr. 
Justice Chandavarkar held that— 

“there is neither principle nor autho- 
rity for restraining by injun one 
who alleges that he has a money claim 
against another from enforcing that 
Claim in the manner sanctioned by law.” 
In the present suit. the plaintiff does not 
seek to restrain the State. Government 
from enforcing its alleged money claim 
in the manner sanctioned by law. He 
seeks an injunction to restrain the State 
Government from enforcing and execut- 
ing its esal order. Even if the plain- 
tif succeeds in the present suit, the 
refund or the recovery of the deposit 
amount, the presence of which has 
created quite a good deal of trouble for 
the plaintiff in the present suit, will be 
subject to many other considerations ta 


which we have referred in the fore- : 


going paragraphs. This decision of the 
High Court of Bombay has no application 


and illegal and is an order which is made 


outside or de hors the realm of contract 


which th 
which is also contrary to to law. No such 
situtation arose in the case (1903) 5 Bom 
LR 267. The 
decision of the High Court of Bombay 
is not applicable to the present case is 
that irrespective. of the wording of his 
prayer the essential 
which the plantiff ah is for adjudica- 
tion of the illegal and unlawful 

of the impugned orders Exs. 34 and 35 
and he then prays to restrain the defen- 
dant from enforcing those orders. ‘The 
rest of the things, in our opinion, are 
purely incidental which need not be 
taken Into account because they cloud 
the real issue. 
the view that an illegal and unlawful 
order unilaterally made by a public 
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authoirty when it is Incidentally likely. 
to touch claim or question 
should be first allowed to be enforced 
and then the plaintiff should be driven to 
the remedy of a civil action for getting 
the wrong done to bim removed. En- 
forcement of such an illegal order by 
coercive measures of the State Govern- 
from causing undue pecuni- 
ary loss to the -plaitiff (as in the case of 
(1903) 5: Bom LR 267), also affects his 
reputation and peace of his mind for 
subjected to coercive power of 
the State unlawfully and ilegally. In - 
our - opinion, ‘therefore, ‘where such 
orders exist, if the person who is threa- 
tened with an action in pursuance of the 
orders wants the illegality or unlawful 
character of such orders to be adiudicat- 
ed upon by a competent Court of law, 
he is certainly entitled to have such an 
adjudication. - To permit the implemen- 
tation of such an order first and then to 
have an adjudication upon it is, in our 
opinion, putting the cart before the 
horse, such a principle also militates 
against the concept of rule of law. No 
such facts or mo such situation 
in the case (1903) 5 Bom LR 267. Yn the 
instant case, law does not sanction the 
enforcement of the impugned orders 
unless they have been previously deters 
mined, in. case of a grievance, to be law- 
ful by a Court of law. -What the plain- 
tiff, therefore, seeks in this case is essen- 
tially to put a stop to the enforcement 
or implementation of ‘such orders. In 
the case referred to above the plaintiff 
had an efficacious panei remedy. 
In the present case theré was no such 
remedy except the present suit. _ So a 


assess the pecuniary compensation ae 
such factors as the agony, distress, ` 

of peace and reputation which would De 
caused to the plaintiff. Pecuniary com- 


‘pensation for such things can hardly be 


adequately and satisfactorily assessed. 
In our opinion, therefore, the decision 
in the case of Chunilal Thakordas Modi, 
(1903)-5 Bom LR 267 (Supra) has no 
application to the present case. 

16. Another decision to which he 
has invited our attention Is in the case 


sA Sripatrao serene Upre v. Shankar- 

2 Bom LR 207 = (AIR 
1930 Bom sai). That fs a decision of Mr. 
Justice . It was a case between 


that the defendant was liable to pay fo 
him cer amounts of money in con: 
nection with a certain d 
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first prayer and costs and interest on 
fudgment. On reading the report we 
find that no question in that case of 
adjudicating upon any unlawful order 
and restraining the PETA from im- 
plementing it otherwise than by having 
resort to the Court of law arose, there 
was no prayer for injunction there. The 
facts of that case, therefore, are really 
distinguishable from the facts of the 
present case. On the facts of that case 
the principle which Mr. Justice Mirza 
has laid down is that a declaratory suit 
cannot Jie in respect of rights arising 
out of a contract. In a given case and 
in a given set of circumstances that 
principle can be applied. But the facts 
of this case are altogether different and 
the principle laid down by the learned 
Judge has no application to the present 


case. 

17. Mr. Bhatt has invited our 
attention ‘to the decision of the Lahore 
High Court in the case of F. Gopal Das 
Parmanand v. L. Mul Rai, AIR 1937 Lah 
389. The principle which has been laid 
down by the Division Bench of the High 
Court consisting’ of Mr. Justice Abdul 
Rashid and Mr. Justice Addison is that 
a declaration that certain sum deposited 
by the plaintiff with the defendant as 

margin money is accountable by the 
defendant to the plaintiff cannot be 

ted under Section 42 of the Specific 
elief Act as it affects only the pecuni- 
ary relationship between the parties to 
the contract. In ‘the present case the 
plaintiff does not sue for the defendant’s 
accountability. What he seeks to sue 
for is adjudication of the unlawful 
orders and forbidding the State Govern- 
ment from implementing them. That 
decision also has no 
present case 
o iB On a slightly different point 
he has then invited our attention to tha 
decision of the High Court of Bombay 
în Bai Radhabai Vasudeo Jethabhoy .v. 
Nandlal, 59 Bom LR 127 = (AIR 1956 
Bom 649). Mr. Bhatt cited that decision 
to his aid for the purpose of convincing 
us that the prayers which the plaintiff 
has made are essentially for recovering 
his amount. The principle which Mr. 
Justice Tendolkar has laid down in that 
case is that it is not the form of the 
prayer which matters but it is the sub- 
stance thereof which should be looked 
into. No exception can be taken to that 
principle. We apply that principle to 
the facts of the present case and we are 
of the opinion that it is not the form of 
the plaintiffs prayer which matters, 
namely, that he wants an injunction 
seeking to restrain the defendant State 
from withholding his deposit amount. 
By wording his prayer in that form: what 
he really prays for is that the Stata 
Government should be restrained from 
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implementing its unlawful orders. That 
decision which has been cited before us 
by Mr. Bhat, therefore, does not advance 
bis argument any further. 


19. We have already taken the 
view that except in the case of mere 
declaration Section 42 has no application 
and it is, therefore, not exhaustive. Mr. 
Karlekar has invited our attention’ to a 
decision of. the Division Bench of the 
High Court of Madras in the case of 
Krishnaveni Ammal v. M. D. Soundara- 
rajan, AIR 1945 Mad 53. The principle 
which has been laid down by the Madras 
High Court in that case is that S. 42 of 
the Specific Relief Act is not exhaus- 
tive. The following observations made 
in that decision are apposite. 

“I respectfully agree with the deci- 
sions in both ILR 4 Rang 22 = (AIR 
1926 Rang 124) and 1940 Rang LR 59 = 
(ATR 1939 Rang 332 FB). It is true, as 
laid down in the various decisions to 
Which I-have referred, that the general 
view is that Section 42, Specific Relief 
Act, is not exhaustive, but there is no 
authority for the proposition that a suit 
for a declaratory decree will lie when 
the plaintiff is neither entitled to any 
legal character nor to any fright in the 
suit property.” 

20. Mr. Kariekar has then invited 
our attention to the decision of the 
J udicial Committee of the Privy Council 
in the case of Robert Fischer v. Secy. of 
State for India in Council, (1904) ILR 22 
Mad 270 (PC). The view which the- 
Madras High Court has taken conforms 
to the view taken by the Privy Council 
in that decision. - 

21 These are all the points 
which have been argued before us. Wa 
are unable to uphold the contentions 
raised by Mr. Bhatt before us. In our 
Opinion, for the reasons stated above, the 
suit filed by the plaintiff for the afore- 
said two reliefs is maintainable. 

We, therefore, allow the sar ee sef 
aside the decrees passed the High 
Court in Second Appeal No. 1235 of 1960 
and by the Distric Court In Civil Appeal 
No. 78 of 1959 and remand the appeal to 
the District Court for hearing it on 
merits and deciding it according to law. 
Since the learned Assistant J. has decid- 
ed the appeal only on the preliminary 
round and since he has not recorded his 
findings on the merits of the case, though 
the learned ' Judge decided the 
entire suit, it has become geri for 
us to remand the appeal to the District 
Court for decision on merits according 
to law. So far as the costs are -concern- 
ed, there shall be no order as to costs of 
in the circumstances of the 
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S. H. SHETH, J. 
_ Patni Ali Hussein and another, 
Appellants v.` Kaji Mustafamivan Aj- 
ammiya and another, Respondents. 


= Second Appeals Nos. 739 and 740 of 
1962,. D/- 2-4-1970. against order of K. R. 
Marjadi Extra Asst. J. Junagarh, in Civil 
Appeals Nos. 41 and 42 of 1960. 

(A) Tenancy Laws Saurashtra 
Barkhali Abolition Act {26 of 1951), S. 39 
(i) — Exclusive jurisdiction of Mamlat- 
dar to decide whether a person is a tenant 
or not, is confined to persons who claim 
to be tenants of Barkhalidars and to per- 
sons Claiming through them. It does 
not extend to any other kind of tenancy. 

(Para 10) 

Thus where the Barkhali tenure was 
abolished and allotment orders were also 
made under Act, it was held that the 
jurisdiction of Civil Court to decide 
whether the relationship of landlord and 
tenant existed between the parties in 
view of the alleged lease deeds created 
subsequently was not barred despite the 
fact that occupancy certificates in 
favour of the plaintiff were not actually. 
issued until the institution of the suit. 

(Paras 9, 10, 113 

(B) Tenancy Laws -— Saurashtra 
Prohibition of Leases of Agricultural 
Lands Act (23 of 1953), Section 17 (1) — 
Exclusive jurisdiction of Mamlatdar is 
confined only to questions of contraven- 
tion of provisions of Act for purpose of 
Imposing penalty under Section 6 and 
not for any other purpose. l 

ara 17) 


Thus if any lease is rendered void 
on account of statutory provisions con- 
tained in the section the jurisdiction of 
the Civil Court to inquire into the legal 
effect and legal consequences of such a 
lease is not barred under the Act. l 

(Para 17} 

In both the Appeals, K. M. Chhaya, 
for Appellants; J. R. Nanavaty, for Res- 
pondents. 

JUDGMENT :— These two ` appeals 
arise out of the judgments and decrees 
in Regular Civil Appeals Nos. 41 and 42 
of 1960 decided by Mr. K. R. Marladf, 
learned Extra Assistant Judge, Junagadh. 

2. The facts of the case, briefly 
stated, are as under. Kaji Mustafamiva 
Ajammivya is the common plaintiff in both 
the suits. Civil Suit No. 182 of 1958 
against. Patni Ali Hussein of Patan and 
Patni Karim Hussein of Patan and 
Regular Civil Suit No. 183 of 1958 
against Ghanchi Hasan Abhram of 
Patod were filed by the 
plaintiff for recovering possession of 
agricultural lands. more particularily 
mentioned in the plaint, which had been 
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March 1953. Thereafter, for 
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allotted to him as Gharkhed lands under 
the Saurashtra Barkhali Abolition Act. 
The admitted facts are that the plaintiff 


‘was the Barkhalidar and the defendants 


were his tenants. With the enforcement 
of the provisions of the. Saurashtra 
Barkhali Abolition Act, 1951 the rela- 
tionship of the Barkhalidar and the 
tenants which had been subsisting be- 
tween the plaintif? on one hand and 
the defendants on the other hand came to 
an end. Out of the plaintiff’s lands which 
the defendants had been holding as 
tenants the suit lands were allotted to 
the plaintiff as Gharkhed land on 22nd 
some time 
the defendants cultivated these lands but 
ultimately they refused to hand over 
possession of the suit lands to the plain- 
tiff. The plaintiff. therefore, instituted 
proceedings before the Mamlatdar under 
the Saurashtra Barkhali Abolition Act, 
1951 but he failed to recover posses- 
sion of the suit lands in ‘those proceed- 
ings. He also instituted proceedings 
before the Deputy Collector under Sec- 
tion 38 of the Saurashtra Barkhali Aboli- 
tion Act, 1951 in order to recover pos- 
session of the suit lands but he also failed 
in that attempt of his. Thereafter he 
instituted the present suits for recovery 
of possession of the suit lands from the 
defendants. The material allegation 
which the plaintiff made in the plaint 
was that after the allotment orders were 
made in his favour in respect of the suit 
lands under the Saurashtra Barkhali 
Abolition Act, 1951 he had inducted the 
defendants on the lands as agricultural 
labourers for cultivating them for a 
period of two years. On the expiry of 
the said period they had refused to 
deliver possession of the lands to him. 
Therefore, he filed the present suits. 


3. The defendants resisted the 
suits on the ground ‘that the plaintiff 
had created permanent leases in thelr 
favour and had leased out the lands to 
them. Therefore, the plaintiff was not 
ao to decrees for possession against 

em. 


4. The learned Trial Judge, after 
raising the issues and recording the evi- 
dence, arrived at the finding ‘that the 
plaintiff had not executed any leases of 
the suit lands in favour.of the defendants 
but he had allowed them to cultivate 
them as agricultural labourers. A plea 
was taken before the learned Trial Judge 
that in case the plaintiff had created 
leases in respect of the suit lands in 
favour of the defendants they were hit 
by Section 4 of the Saurashtra Prohibi- 
tion of Leases Act, 1953 and that, there- 
fore, the defendants could not set up 
any claim on the strength of those leases. 
For the reasons stated in his judgments 
the learned Trial Judge negatived that 
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. In the view which he took the 

ed Trial Judge passed in favour of 
the plaintiff decrees for possession in 
both the suits. 

5e The defendants went in appeal 
fo the District Court at Junagadh. 


6. The learned ` Extra Assistant 
Judge who heard the appeals recorded 
his findings 


recorded by the learned: Trial Judge but 
he did not decide the question whether the 
plaintiff had T tenancies in favour 
of the defendants _ 


tiff. He, however, came to the conclusion 
that the Saurashtra Prohibition of Leases 
Act hit any leases which: the plaintiff 

t have created in favour of the 
defendants. In that view of the matter, 
for different reasons dismissed the 
appeals. 

Ta Tt is against those appellate 
judgments and decrees that the defen- 
dants have filed the present Second 
‘Appeals in this Court. 

8& On going through the merits 
of the case and having examined the 
provisions of law bearing on the subject 
I am constrained to state that the judg- 


ments of the learned Extra Assistant 


of non-application of mind. It appears to 
me that he did not perceive points 


which arose in the appeals and on 


superficial considerations he dismissed 
the appeals of the defendants. 

9. The first finding which the 
learned Extra Assistant Judge has 
recorded is that the jurisdiction of the 
Civil Court is barred under Section 39 
of the Saurashtra Barkhali Abolition 


entirely erroneous. and misconceived 


10. Section 39 of the ee 
Barkhali . Abolition Act bars the furisdi 
tion of the Civil cere age tag? 
questions which: are required to 
tled, decided or dealt with by the Mam- 
latdar, the Collector or the Tribunal or 
by the ent in exercise of their 
powers or control and which are requir- 
ed to be so settled, decided or dealt with 
by or under the said Act. It is, there- 
fore, clear that the bar of jurisdiction 
under Section 39 operates only against 
those questions which arise under the 
Act and which are required to be settled, 
decided or dealt with by the special forum 

provided by 


the said Act. Now Section — 


A of the sald Act prescribed the duties 
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‘the allotment. 
orders were made Peay eal favour of the plain- 


to be set- - 


A. I. Re 
and functions which the Mamlatdar has 
to perform under the Act.. Clause (a) of. 
Section 21 confers upon the power 
to decide the question whether a person 
jg a tenant or not. Read with Section 39, 
Section 21(a}) makes it quite clear that if 
a question arises whether a person is a 
tenant or not, within the meaning of the 
sald Act, the Mamlatdar has the- exclu- 


siye jurisdiction to decide that question 


and the Civil Court cannot decide it. 
Section 21 opens with the words “For the 
purposes of this Act’. This expression 
limits the exclusive jurisdiction of the 
Mamlatdar to the questions of tenancies 
arising under the said Act. Section 21 
(a), therefore, confers upon the Mamlat- 
dar the exclusive jurisdiction to decide 
for the purposes of the said Act whether 
a person is a tenant or not. Let us now 
turn to the definition of the word ‘ten- 
ant’ given in Section 2(iv). ‘Tenant’ is 

ed so as to mean “an agriculturist 
who holds land on lease from a Barkhali- 
dar or a person claiming through him 
and includes a person who is deemed to 


Within the meaning of this defi- 
nition, therefore, a tenant must be a 
tenant of a Barkhalidar oor a person 

ing through him and holding agri- 
cultural land on lease from such a per- 
son. Let us now see the definition of 
the word ‘Barkhalidar’. Barkhalidar’ has 
been defind by S. 2(i) so as to mean “a 
person AA ors 


Ea the definition of ‘Barkha. 
me 2 inclusive. part of the defini- 
tion of the term ‘Barkhalidar’ is not im» 
Ret rtant.for the purposes of this case. 


persons who claim to be the tenants of 
claiming 
oe ‘them. 





‘Barkhalidar’ 


mot include a person who held a tenure 
in any one of those capacities. order, 
therefore, to attract the bar of jurisdi- 
ction under Section 39(1) of the said Act — 
it must first be shown that the tenure of 
the Barkhalidar has been subsisting and 
that there has been a subsisting relation- 
ship of a Barkhalidar and a tenant. If 
it is not shown then the bar of jurisdic- 
tion under Section 39(1) of the said Act, 
does not operate. Section 5 of the said’ 


1971 


Act abolished the Barkhali tenure with 
efféct from 1st September 1951 which 
was notified under Section 1(3) for hs 
purposes of the commencement of 

said Act. Within the meaning of Sec. 5. 
therefore, the ‘Barkhali tenure in this 
case was abolished long before the pre- 
sent suits were filed. With effect from 
that date, therefore, the relationship of 
the Barkhalidar and the tenant between 


the plaintiff on one hand and the defen- 


dants on the other hand ceased to exist 
and a direct relationship between the 
State on one hand and the defendants on 
the other hand came into existence and 
the suit lands vested in the State Govern- 
ment free from all encumbrances under 
Section 5 of the said Act. Under Sec- 
tion 8 of the said Act it is not in dispute 
before me that allotment orders 


tdar in favour of the 
Naturally, therefore, the plaintiff became 






sarily presupposes that the eg apres 
e 


It is, therefore, clear that, on account of 
the implementation of the provisions of 
the said Act, in respect of the suit lands 
the plaintiff became full-fledged pee 


lands 
me 2 Act the relationship’ of Barkhali- 


Act. Section 5 abolished'the Barkha- 
therefore, the effect of 


o 
3 
g 
: 
P 


able. . -In this case it is not in 
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‘is, in my opinion, 


thereof 
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that the said section becomes applicable! 
to the suit lands on ist September 1951.) 
The contention raised by Mr. Chhava 
that the relationship of the Barkhalidar 
and the tenants continued between the 
plaintiff and the defendants between the 
dates of the allotment orders in favour 
of the plaintiff (22nd March 1953) and of 
the grant of occupancy certificates to him 
therefore, untenable. 
Section 5 of the said Act makes a clean 
sweep by abolishing all relationships 
between Barkhalidars and tenants. What 
follows thereafter is the working out of 
the rights and obligations of the parties 
in respect of the lands of which they ul- 
timately become the occupants. In this 
view of the matter, by no process of rea- 
soning or by no stretch of imagination it 
can be said that the controversy between 
the parties in the present suit was gov- 
erned by the provisions of the Saurashtra 
Barkhali Abolition Act, 1951, and that, 
therefore, there was a bar to the jurisdic- 
tion of the Civil Court under S. 39(1) of 
the said Act. I am, therefore, unable to 
agree with the learned Extra Assistant 
Judge in the finding of this point which 
he has recorded. I, therefore, set it 
aside. 

12. The second finding which he 
has recorded -is based upon sub-section 
(2) which is consequential and follows 
closely re the heels of sub-s. (1). 
object is to maki sub-section 


to the present case. Therefore, it must 
necessarily follow that sub-section (2) 
has also no application so far as 
the facts of the present case are concern- 
ed. The finding recorded by the learned 
Extra Assistant Judge on the basis of 
sub-section (2) of Section 39 loses force 

cannot be sustained. I, therefore, 
set it aside. . 


13. The next finding which the 
learned Extra Assistant Judge has re- 
corded is based upon Section 38 of the 
Saurashtra Barkhali Abolition Act which 
provides for summary eviction of persons 
in unauthorised occupation or wrongful 
possession of any land or dwelling house. 
It is a special remedy provided by the 
said Act. Since I have held that the 

provisions of the Saurashtra Barkhalf 
Abolition Act, 1951 have no application 
to the present case, Section 38 of the 
said Act cannot be Invoked for any pur- 
pose in the present suits. 
which. the learn 
Cg is, strange and 
finding is that the plaintiff 
te proceedings against the 
defendants under Section 38 of the said 
Act for the summary eviction had tacit- 
ly and by necessary implication accepted 
the finding of the Deputy Collector in the 
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earlier litigation between the parties 
where the Deputy Collector in appeal 
had held that the defendants were the 
tenants. Firstly, the proceedings which 
uted the parties 
under the Saurashtra Barkhali Abolition 
Act after the allotment orders were made 
in favour of the plaintiff were void and 
without Jurisdiction because the appli- 
cability of the provisions of the said Act 
was exhausted so far as the suit lands 
were concerned except for the purpose of 
the occupancy certificates to the 
laintiff. The Mamlatdar or the Deputy 
Collector, therefore, did not have any 
jurisdiction to decide any question be- 
tween the parties as there was mo sub- 
sisting Pelitlonebip of Barkhalidar and 
tenants between them. Any finding, 
therefore, which the Mamlatdar or the 
Deputy Collector recorded was totally 
worthless and of no consequence what- 
soever. To say that such a finding was 
accepted by the plaintiff and then to 
hold that he was bound by it is really 
strange and ludicrous. Such a finding 
can.never be binding upon the plaintiff. 
It appears that the learned Extra Assis- 
tant Judge was invoking the doctrine of 
estoppel against the plaintiff without 
realizing ‘the circumstances under which 
the said doctrine can come into play... In 
any case by instituting proceedings for 
summary eviction under Section 38 of the 
Saurashtra Barkhali Abolition Act the 
plaintiff can never be said to have ac- 
cepted any finding recorded against him 
in the earlier proceedings which were 
without jurisdiction. The finding, there- 
fore, recorded by the learned Extra As- 
sistant Judge against the plaintiff in 
paragraph 9 of his judgment cannot in 
that view of the matter be sustained. I, 
therefore, set it aside. 


14, The next finding which has 
been recorded by the learned Extra As- 
sistant Judge is based upon the provisi- 
ons of the Saurashtra Prohibition of 
Leases Act, 1953. That finding also 
proceeds.on a total misconception of law. 
I have already held that the provisions 
of the Saurashtra Barkhali Abolition Act, 
1951 do not apply to the present case. 
Therefore, if any leases were created by. 
the plaintiff in favour of the defendants, 
as the defendants allege, after the allot- 
ment orders were made in favour of the 
plaintiff those leases would be governed 
by any other law if there is one to govern 
them but not by the provisions of the 
Saurashtra Barkhali Abolition Act; 1951. 
The provisions of the Transfer of Pro- 
perty Act also do not come into play in 
these cases because S. 117 of the said Act 
.exempts leases for agricultural purposes 
from the provisions of Chapter V of the 
said Act. Therefore, if the plaintiff had 


created any leases in favour of the de- 
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A.LE, 
fendants they would have: to be decided 


according to law which applies to them. 
Since the provisions of the Transfer of 


‘Property Act do not apply .to the leases 


in question by virtue of the provisions of 
S. 117 of the said Act, the further ques- 


The said Act was enacted, in 
order to provide for situations arising 


out of the abolition.of Girasdari and Bar- 
khali systems 


Saurashtra and out of 
the abolition of intermediate interests as 
between the State and the cultivators. 
The said Act makes twofold provisions. 
Section 4 provides -for registration of 
leases which were created before the 
said Act came into force on 19th October 
1953. Section 5 in chapter 2 of the said 
Act prohibits the creation of leases after 
the said date. It also prohibits the re- 
newal.of earlier lease after the said date. 
In these cases the allegation of the de« 
fendants is that the leases in their favour. 


. were created by the plaintiff on 22nd 


March 1953, that is to say, prior to the 
coming into force of the said Act. Sec- 


re 4, in so far as the registration of the 


leases Is concerned, may have some 
Saar but Section 20 provides for a 
limited non-application of the provisions 
of the Act to certain cases. Clause (c) of 
sub-section (1)- of S. 20 is material, iĝ 
reads as under. 


(ew in this Act eall fs ase 
a wear eer ene eee ane LE E d os 
) s.. pan 60 ae oe os a 

(c) to any land REN as 3 Gharkhed 
by, or allotted for personal cultivation to, 
a Girasdar or a Barkhalidar under the 
provisions of the Saurashtra Land Re- 
forms Act, 1951, or the Saurashtra Bar- 


khali Abolition Act, 1951, upto the Akha: 
trij of Samvat Year 2012. ad 


Akhatri] of Samvat Year 2012 corres- 
ponds to 13th May. 1956. 
these provisions, therefore, neither S. 4 
nor S. 5 had any application to the: al- 
leged leases until 13th May 1956. The 
learned Extra Assistant Judge has com-~ 
pletely ignored the provisions of S. 20(1) 
(c) and has proceeded as if Section 4 hif 
the alleged leases absolutely. In my ` 
opinion, that finding of the learned 
Extra Assistant Judge {s entirely errone- 
ous and it must be set aside. 


15. For the reasons stated above J 
am unable to sustain any of the findings 
recorded by the learned Extra Assistant 
Judge. The present cases, therefore, 
have got to be considered de novo. 


16. ‘The learned Trial Judge has 
held that the plaintiff had inducted the 
defendants on the ‘suit lands as agricul- 
tural labourers. The Lower Appellate 
Court has not examined evidence and 
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has, therefore, neither confirmed nor set 
aside that finding of the learned Trial 
Judge. It appears that there is consider- 
able evidence on record. Mr. Nanavaty, 
appearing for the plaintiff, has inter alia 
invited my attention to the depositions 
of Ali Hussein-defendant in Civil Suit 
No. 182 of 1958 and of Hasam Abhram 
defendant in Civil Suit No. 183 of 1958. 
Since the Lower Appellate Court has not 
examined the question whether the de- 
fendants are the tenants which, for the 
reasons stated in this judgment, is neces- 
sary to be decided, or whether they are 
agricultural labourers, it becomes neces- 
sary for me to remand the appeals to the 
District Court, upon remand, to consider 
the questions arising out of the plead- 
ings independently of any decision of the 
Mamlatdar or any decision of the Deputy 
Collector on them. It shall have to de- 
cide strictly in, light of the evidence on 
record and on the merits of the case be- 
cause, In my opinion, there is no bar of 
Jurisdiction which operates in this case. 


ON. I shall try to indicate in brief 
the questions which the lower Appellate 
Court shall have to decide upon remand. 
Firstly, it shall have to decide whether 
the plaintiff proves that he inducted the 
defendants upon the suit. lands only for 
two ‘years as agricultural labourers. If 
this question is decided by the lower Ap- 
pellate Court in the affirmative, it will 
not be necessary for it to decide any 
other question but it will have to pass 
decrees for possession in favour of the 
plaintiff. If, however, upon evidence the 
Lower Appellate Court decides that the 
plaintiff did not induct the defendants on 
the suit lands as agricultural labourers, 
then it shallhave to decide whether the 
plaintiff inducted them as tenants or as 
permanent tenants (in accordance with 
the pleas raised by them in their written 
statements} and whether the plaintiff 
created any new leases in favour of the 
defendants after the allotment orders 
were made in his favour on 22nd March 
1953. If the lower Appellate Court ans- 
wers the second.question in the affirma- 
tive and if it becomes necessary for it to 
do so, then it will consider what effect 


the provisions of Saurashtra Prohibition’ 


of Leases Act, 1953 had upon those Jeaseg 
or upon the renewals, if any are proved, 
after 13th May 1956. After answering 

the questions which I have raised in this 
judgment it shall decide the appeals on 
merits and in accordance with law and 
in light of the observations made in this 
judgment. I may, however, add that so 
far as the Saurashtra Prohibition of 
Leases Act, 1953 is concerned, there is no 
bar to the furisdiction of the Civil Court 
against deciding any of the aforesaid 
questions. Section 17 which provides for 
bar of jurisdiction bars it in respect of 
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questions which a Mamlatdar, a Colec- 
tor or the Tribunal or the Government 
has to settle, decide or deal with and 
which arise under the said Act. It is not 
as if the jurisdiction of the Civil Court is 
barred in respect of all questions which 
arise under the said Act. The bar of 
jurisdiction is limited only to the express 
provisións contained in Section 17(1). 
When Section 17(1) is read in light of 
Sections 10 to 16 in Chapter JT of the 
said Act, it is very clear that the exclu- 
sive original jurisdiction of the Mamlat- 
dar is confined only to determination of 
the question whether any person has con- 
travened the provisions of the said Act 
and if he has done so, then his power to 
make an inquiry into such contraven- 
tion under Section 11 only for the pur- 
poses of Section 6 can be invoked. In 
case of any contravention of the provi- 
Sions of the said Act under Section 11 he 
can make an inquiry after following tha 
procedure and, within the meaning of 
Section 11 of the said Act, only for the 
purpose of imposing penalty contemplated 
by Section 6. Therefore, when Section 
17(1) is read in light of Sections 10, 11 
and 6 of the said Act, it is clear that the 
exclusive jurisdiction of the Mamlatdar 
is confined only to the cases of contraven- 
tion of the provisions of the said Act for 
the purpose of imposing penalty under 
Section 6 and not for any other purpose. 
If any lease is rendered void on account 
of the statutory provisions contained in 
the ‘said section the jurisdiction of the 
Civil Court to inquire into the legal effect 
and legal consequences of such a lease is 
not barred under the said Act. In this 
view of the matter it will not be neces- 
sary for the Lower Appellate Court to go 
into the question of bar of jurisdiction 
under the said Act if it answers the 
second and the third questions, which I 
have raised, in the affirmative. 


18. In the result, I sef aside the 
decrees passed by the lower Appellate 
Court in both the appeals and. for the 
reasons stated above, I remand the ap- 
peals to the District Court for a fresh 
hearing and for deciding the questions 
which I have raised in this judgment and 
for finally disposing of the appeals. So 
far as the costs of these appeals are con- 
cerned, I think in the circumstances of 
the case eae shall abide by the result of 
the appeals in the District Court. 


- Order accordingly, 


252 Gui. [Prs. 1-3] 
AIR 1971 GUJARAT 252 (V 58 C 46) 
A. D. DESAI AND D. P. DESAI, JJ. 

Parshottam Motibhai Patel and ano- 


ther, Appellants v. Ishwarbhai Lallubhai, , 
Respondent. 


First Appeal No. 53 of 1963, D/- 3-3- 
1970 against order of M. M. Jadeia, Civil 
J. Sr. Division, Nadiad in Spl. Civil Suit 
No. 12 of 1961. 

(A) Stamp Duty—Stamp Act (1899), 
S. 2 (22)—A document canbe treated as a 
promissory note even if it is in the form 
of an account showing credit and debit 
sides if it contains all the statutory re- 
quirements of a promissory note. Recitals 
in it relating to purpose of loan also does 
not alter the character of the document as 
a promissory note. (X-Ref: Negotiable In- 
struments Act (1881), S. 4). AIR 1967 Guj 
1, Followed. (Para 4) 


(B) Stamp Duty — Stamp Act (1899), 
S. 3-— Court can consHler provisions of 
Explanation 1 to S. 13 of. I Negotiable 
Instruments Act for the purpose of 
deciding whether the document is 
a w% promissory note ori -not for 
the purpose of the Stamp Act. (X-Ref: 
S. 2 (5) and (22)—Negotiable 


Instruments 
Act (1881), S. 13 Expln. 1). AIR 1959 All. 


583 (SB) and AIR 1968 Madh. Pra 4, Rel. 
on; AIR 1927 Cal 472 and. AIR 1929 Mad 
599 and AIR 1937 Nag 61 and AIR 1959 
Andh Pra 653 and AIR 1959 All 583 (SB) 
and AIR 1962 Pat 325, Dissented from. 


(Para 13) 


The document in a book of account 
containing a promise to pay the amount, 
in the absence of anything to show that 
the parties did not intend to execute it as 
a promissory note, held did not amount to 
a ‘bohd’ although attested, as it was nego- 
tiable by virtue of Explanation 1 to Sec- 
tion 13 of the Negotiable Instruments 
Act (Para 14} 


Cea Referred: - Chronological Paras 


(1968) ‘AIR 1968 Madh Pra 4 (V 55) = 
1967 MPLJ 841, Kadorilal v. 
Sukblal l 12 

(1967) AIR 1967 Gui 1 (V 54) = 
6 Gui LR 778, Jagilwandas v. 
Gumanbhal 


1867) AIR 1967 Guj 7 (V 54) "= 
Gui LR 893, Shah Chhabildas v. 
hanes Kohan Arja 
(1962) AIR 1962 Pat 325 (V. 49) = 
1962 BLJR 411, Ram Narayan > © 
Bhagat v. Ramchandra Singh 11 
oe ATR 1959 All 583 (V 46} = 
1959 All LJ 378 (SB), Mohd. Musiata 
Alikhan v. Raj Raj Sy ee. T 
(1959) AIR 1959 Andh Pra 653 (V 46), 
Govula Ramakistiah v. Yerram 
Yellappa 11 
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A.J. Re 


usam AIR 1937 Nag 61 (V 24) = 
Ta Nag 510, Dashrath , 
Tukaram am Raoji HI 
{1936) AIR 1936 PC iTi (V 23) =; 
63 ee App 279, Mohd. Akbar Khan 


(1939) AIR 1929 Mad 599 (V 16) = 
on Ind Cas seit Se eee v. 


anthappuday 
aon AIR 1927. Cal 472 (V 14) mm 
ILR 54 Cal 445, Khetra Mohan | 
Shah v. Jamini Kanta Dewan WE 
(1919) AIR 1919 Bom 73 (V 6) =u 
21 Bom LR 1, Dossabhai v. 


Virchan 
(1907) 9 Bom LR 1034, R. D. 
Shethn 
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6 
J. B. Patel, for Appellants: M. C. 


Shah, for Respond ent. 


D. P. DESAI J.: The, only question 
raised in this Appeal is the question of 
limitation and that question depends upon 
the admissibility of a document produc- 
ed at Ex. 34/1 in the lower Court which 
is dated 27-10-1954 and which has been 
held by the Lower Court to be an um- 
stamped promissory note and as sich in- 
admissible in evidence. For the PUIDOSE . 
of this appeal only a few facts may be 
Stated as bearing upon this question. 


2° The present appellants who . 
were plaintiffs before the lower Court 
filed Special Civil Suit No. 12 of 1961 
er which this appeal arises, on March 

, 1961 for recovery of a total amount of 
Rs. 14,399-60p. As per the amended 

t, the case of the plaintiffs was that 

~ defendant has 


limitation server ie In the present case. 
According - the plaintiffs, demand of 


the dues anes this oral loan were made ~~ 


after this writing but the defendant did 
not pay anything except a sum of Rupees 
2000/- on 27-9-1958. Therefore, the suit 
was filed for the principal amount of the 
oral loan giving credit of Rs. 2000/-. By 


. para 4 of the plaint, it was pleaded at 


the cause of action for the suit arose on 
10- 10-1 1954 when the defendant took loan 
from the plaintiffs. On the question of 
limitation the same para contains aver- . 
ments that the oral loan was acknowledz- 


_ ed by writing dated 27-10-1954 and by a 


further writing dated 24-10-1957 and also ` 
z payment of Rs. 2000/- on 27-9-1958 


The second writing dated 24-10-1957 was 
74. Tt was for Rs. £3,908/-. Now, it is 


i il Sok ee 
Ex. 1 is not admissible in evidence 
passed more than three years after the 
date of original loan, would not be ef- 
fective to extend the period of limitation 

the present suit would 
barred. Thus, it is the aques- 
tion of admissibility of Ex. 34/1 alone 
which arises for determination in this 
appeal. 

3. Before coming to that ques- 
tion we may deal with Civil Application 
No. 279 of 1963 given in this appeal for 

er amendment of plaint. By this 
application the cause of action for the 
suit is sought to be based on the latter 
writing dated 24-10-1957 saying that by 
this writing the defendant has made a 
new agreement to pay the dues. It is 
obvious that by this amendment -a new 
cause of action is sought to be pleaded at 
a very late stage and after the period of 


limitation having expired and defence of © 


limitation having accrued to the defendant 
before the date of this application. This 
is a serious difficulty in the way of the 
plaintiff seeking to plead an entirely 
new case giving him a new cause of 
. action altogether. There is another and 
a more substantial objection to the grant- 
sag! of this amendment in appeal and ft 


The sult as originally filled was based 
upon the latter MAp Ex. 74 dated 24- 
10-1957 corresponding to Kartik Sudi ist 


of S. a alone. According to the plain- plaintiffs in the lower Court, they can- 


tiffs writing was for Rupees 
13.908/- and the defen | OX 
ecuted it on 24-10-1957. The causa 


of action pleaded was as aris- 
ing on the ee ae he writing: It 
was further pleaded on account of 
payment of Rs. 200; sie 27-9-1958 and 
by crediting ‘that amount in the said 
writing, the suit was within‘ time. 
the suit which was filed was based on 
Ex. 74 alone. But the defendant raised 
contentions with regard to this writing 
saying that it was fabricated and no 
amount was borrowed in cash as alleg- 
(Contd. on Column 2) 


“Khata of the dues of Patel Parsottam Motibhai of village Sifmarda 


from Patel Ishwerbhai 
üst dated 27-10-1954. 


Cr. PerTitiout-siitiiaisil: | 


Parshottam. v. Ishwarbhaf (Desai J.) 


ed. It was further urged that nobody 
would lend monies on the first day of 
Hindu Calendar year. Thereupon plain- 
tiffs gave application Ex. 34 before the 
Lower Court for amendment of the plaint 


ing datei 24-10-1957 Ex. 74. They fur- 
ther stated that the Original transaction 
of loan was made on 10-10-1954. There- 
fore, they prayed- for deleting the aver- 
ments with regard to the latter writing 
from para 2 of the plaint as originally 
filed altogether.. In their place they sub- 
stituted averments showing that the loan 
was taken on 10-10-1954, that it was for 


- Rs. 11,683/- and that writing was passed 


in ‘connection with the oral loan on 27-10- 
1954. The figure of Rs. 13,908/- as 
appearing in the original plaint was also 
sought to be substituted by figure 

Rs. 11,683/-. The cause of action was also 
by substituting the 


the cause of action and by using writing 
dated 24-10-1957 as an acknowledgment. 
It is fairly clear on reading this applica- 
tion EX. 35 as a whole that the original 
claim as based on the writing Ex. 74 
was in fact abandoned and in its place 
the claim based on oral transaction of 
loan on 10-10-1954 was substituted 

the writing at Exs. 34/1 and 74 merely as 
acknowledgements for the purpose 
Saving limitation for the claim as based 
on the original transaction of the ee 
In view of this attitude taken by the 


not now be allowed to tum round and 
Te-agitate the abandoned cause of action ` 
by way of amendment. We, therefore, 
reject the application for amendment. 


4. The only hepa therefore, 
ig T the writing Ex. 34/1 is ad- 
missible in evidence? The learned trial 
Judge has ‘held it to be inadmissible on 
the ground that it is a promissory note. 
The contention before us on be- 
gee of the appellants is that this writing 

not a promissory note but is either an 
n or a bond. The yeas when 
translated reads: _ 


sina 


Laloobhai of the sald village on Samvat 2011 Kartik Sudi 





Dr. 

11683-00 in words Rs. eleven 
thousand six hun 
eighty three Cash (being} 
of the account of Tobacco 
and cash taken for use (in 


borrowed. (D will repay 
(the same} whenever you 
’ demand. 


The document bears no stamp. Ex 
facie it contains all the réquirements of 
a promissory note as defined by Section 
2(22) of the Indian Stamp Act, 1899, 
read with Section 4 of the Negotiable In- 
struments Act, 1881. The payee is cer- 
tain, the amount is certain, and there is 
am unconditional undertaking to pay the 
amount. The instrument is signed by 
maker. If the attestation was not there, 
this position would have been indisput- 
able. In case of a document executed in 
a similar manner in the form of a Khata 
a Division Bench of this court held that 
the instrument is a promissory note. (Sea 
Jagjivandas v. Gumanbhai, 6 
778 = (AIR 1967 Gui 1). 
was followed by Miabhoy J. (as he then 
was) in Shah Chhabildas v. Luhar Kohan 
Arja, 6 Guj L R 893 = (AIR 1967 Gui 7] 
In case of another similarly executed 
document. Mr. Patel for the appellant 
however contended in the first instance 
that the instrument in question amounts 
‘to an agreement. He did not show how 
the instrument can be ified as an 
oe for the purposes of the Stamp 
a similarly worded document was 
advanced in 6 Gui LR 893 = (AIR 1967 
Guji 7) (supra) and was negatived. The 
contention was based on these features: 
(1) promise to pay was preceded by re- 
citals relating to the purpose of the 
loan (2) the document was in the form of 
an account (showing credit and debi? 
sides) and not in the form of a mere 
. Paper which would pass from hand to 
hand (3) certain amounts were credited 
in the document on the credit side. The 
first two features also appear in the docu- 
ment under consideration and if Mr. Patel! 
wanted to rely on these features the con- 
tention is not tenable. As observed by 
the Division Bench in 6 Guj LR 778 = 
(ATR 1967 Gui 1) this form (form of ac- 
count containing credit and debit sides) 
of the document is in common use in this 
part of the country and it is not incon- 
sistent with the document being a pro- 
missory note. Similarly recital as to the 
purpose of the loan also does mot detract 
from the character of the document as a 
promissory note. 


Be Next contention ` of Mr. Patel 
was that the document is a bond falling 
within Section 2(5)(b)° of the 
Stamp Act. This section is the same as 
Section 2(c)(if) of the Bombay Stamp Act, 
H858 and it reads as under: T 

‘bond’ includes, — 


Parshottam v. Ishwarbhai (Desal J3 


Gui LR. 
This decision - 


A similar contention in respect of > th 


Indian ° 


A. I. Re 


Khata in the hands of 
Patel Ishwarbhai Laloobhai 
signed by self. . 
Attested by Patel Parbhus 
bhai Girdharbhai.” 


_ Gi) any Instrument attested by a 
Witness and not payable to order or- 
bearer, whereby a person obliges himself 
to pay money to another”, , 


6. There is no controversy about 
the fact that till the year.1919 an attest- 
ed promissory note if it was not eX- 
pressed to be payable to order or ; 
was ed as a bond under this defi- 
nition. So far as the Bombay High 
Court was concerned this was the view 
taken consistently both in cases arising 
under the Stamp Act of 1879 and those 
arising under the 
In R. D. Shethng v. Mirza Mahomed 
Shirazi (No. 1),, (1907) 9 Bom LR 1034 
Beaman J. said at p. 1039; 


_ “According to the law after the pass- 
ing of the Act of 1879 a promissory note, 
unless it was payable to order or bearer, 
seems to have been deemed to be a bond 
if attested.” 


These decisions proceeded on the basis 
that in the absence of the words indicat- 
ing negotiability of the promissory note 
e promissory note if attested fell with- 
in this definition of bond. Section 13 of 
the Negotiable Instruments Act as it stood 
before its amendment in 1919 defined a 
negotiable instrument as meaning a pro- 
missory note, bill of exchange or cheque 
Which is payable to order or bearer. This 
definition as-it stood before its amend- 
ment clearly excluded from its ambit 
promissory notes as well as cheques 
which did not show on their face that 
they were payable to order or bearer. 
In spite of this position at law, in the 
mercantile circles in the then Province 
of Bombay by an established custom and 
usage cheques which did not contain the 
words “bearer” or “order” were still 
treated as negotiable. In this state of ap- 
parent conflict between Jaw and usage 
the question of recognition of this custom 
cropped up before Bombay High Court 


‘in Dossabhai v. Virchand, ATR 1919 Bom 


73. The High Court refused to recognise 


‘this custom because if recognised it would 


have the effect of overriding the express 
provision of law contained in unamended 
Sec. 13 of the Negotiable Instruments 
Act. Then the Legislature stepped in 
and by Act VIII of 1919 added an expla- 
nation to Section 13 which reads l 


“Explanation:—A promissory nofe, 
bill of exchange or cheque is payable to 
order which is expressed to be go pay- 
able or which is expressed to be payable 


present Act of 1899. . 


1971 


to a particular person and does not con- 
tain words prohibiting transfer or indi- 
cating an intention that it shall not be 
transferable.” 

Te This amendment gave legisla- 
tive recognition to the mercantile custom 
prevailing in the then Province of Bom- 
bay. 

8. Subsequent to this amendment 
the question whether this amendment 
should be considered while deciding whe- 
ther a given document is payable to order 
within the meaning of Section 2(5)(b) of 
the Indian Stamp Act arose. On this 
question there is a conflict of opinion 
between different High Courts. We shall 
be referring to the’ same a little later. 
For the present we propose to examine 
this question on first principles. 


9. Beading the definition of bond 
under consideration it is clear that the 
phrase “not payable to. order or bearer” 
contained in it in substance means “not 
negotiable”. Thus the test of non- 
negotiability is one of the tests which a 
given document has to satisfy before it 
can be brought within the definition of 
bond under consideration. Now. if a 
document like the one in question which 
Satisfies all the requirements of a pro- 
missory note has the attribute of nego- 
tiability attached to it by force of law in 
view of the explanation referred to above 
that document must possess that attri- 
bute as part and parcel of it. If the 
question of chargeability of such a docu- 
ment to stamp duty arises the document 
cannot be considered devoid of this attri- 
bute. To do so would be to treat the do- 
cument as negotiable for all purposes ex- 
cept for stamp duty and penalty. For 
stamp duty it would be not negotiable. 
This in our opinion would be putting an 
artificial construction on the phrase “not 
payable to order or bearer”. There is 
nothing in that phrase or in the context 
to show that a document which fs a pro- 
missory note can be payable to order or 
bearer only if it contains express stipu- 
lation that it is so payable. The phrase 
is descriptive of the nature of the docu- 
ment only. Therefore, in deciding whe- 
ther a document falls within this descrip- 
tion the attribute of negotiability conferr- 
ed on the document by law cannot be ig- 
nored. The definition under considera- 


tion speaks of “any instrument attested ` 


by a witness and not payable to order or 
bearer.” Thus, attestation and non-nego- 
tiability are indicated as two attributes 
of the instrument. The attribute of non- 
negotiability will be ruled out not only 
when the document in question is made 
negotiable expressly by the act of the 
parties but also when the law confers 
that attribute upon it. 

10. But it is said that in determin- 
ing whether the document is a bond or 
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a promissory note we should confine our- 
selves to the terms of the document only 
and should not import the provisions of 
Explanation I to Section 13 of the Nego- 
tiable Instruments Act into the Stamp 
Act. We do not think this is a valid argu- 
ment. In fact it is on reading the terms 
of the document only that we find that 
there are no words in it prohibiting its 
transfer or indicating an intention that if 
shall not be transferable. Having ascer- 
tained that, the next question which arises 
is whether the document is negotiable; 
and for that we must of necessity turn 
to the provisions of the Negotiable Inst- 
ruments Act. Nobody would suggest 
that it is the function of a fiscal enact- 
ment like the Stamp Act to lay down 
what documents are negotiable. There- 
fore, when we turn to the provisions of 
the Negotiable Instruments Act to deter- 
mine this question we are not importing 
the explanation ‘to Section 13 thereof 
in the Stamp Act. We only apply the 
law as it stands to the document for deter- 
mining whether it is negotiable or nof, - 
because one of the conditions for appli- 
cability of the definition of “bond” is 
that the document should not be negoti- 
able. Thus there is no question of im- 
porting the provisions of Section 13 of the 
Negotiable Instruments Act into the 
Stamp Act. The definition under consi- 
deration only says what documents may 
be classified as bonds. When a question 
arises whether a particular document 
falls within this classification the provi- 
sions of law having direct bearing upon 
the -negotiability of the document musf 
be considered. 


11. So far as the conflict of fudi- 
cial opinion is concerned we find thaf 
Calcutta, Madras, Nagpur, Andhra Pra- 
desh, majority of Full Bench of Allaha- 
bad and Patna High Courts have refused 
to consider the effect of Explanation I to 
Section 13 of the Negotiable Instruments 
Act while deciding the question of 
chargeability of an instrument to stamp 
duty. See Khetra Mohan Shah v. Jamini 
Kanta Dewan, AIR 1927 Cal 472; Veerap- 
puayan v. Oganthappudayan, AIR 1929 
Mad 599; Dashrath Tukaram v. Kashiram 
Raoji, AIR 1937 Nag 61; Govula Rama- 
kistiah v. Yerram Yellappa, ATR 1959 
Andb Pra 653: Mohd. Mustafa Alikhan v. 
Raj Rajeshwari Devi, ATR 1959 Al 583 
(SB) and Ram Narayan Bhaghat v. Ram- 
chandra Singh, AIR 1962 Pat 325. ALN 
these decisions proceeded on a common 
basis that the amendment made in S. 18 
of the Negotiable Instruments Act .by ad- 
ding Explanation I, cannot be read into 
the definition of Promissory note and 
Bond as given in the Stamp Act. It was 
also observed that for the purposes of 
the Stamp Act the document as it stands 
should be read. 


. Was of the opinion that the d 
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_ 12. The other view is represented 
by the minority judgment of Raghubar 
Dayal J. (as he then was) in Mohmed 
Mustafa Alikhan’s case, AIR 1959 All 583 
{SB) and Kadorilal v. Sukhlal, ATR 1968 
Madh Pra 4 Raghubar Dayal J. found no 
warrant for the proposition 
Court should determine the nature of the 
document on.the express language of the 
document alone without taking into con- 
sideration the legal effect of the terms 
_ thereof. Madhya Pradesh High Court in 
' Kadorilal’s case, AIR 1968 Madh Pra 4 
ecision of 
the Privy Council in Mohmed Akbar 
Khan v. Attarsingh, AIR 1936 PC 171 in- 
dicated that the aid of Section 13 of the 
Negotiable Instruments Act can be taken 


“even for the purpose of deciding whe- . 


ther the document is a promissiory note 
or not for the purpose of the Stamp Act.” 

` 138. We.have given our anxious 
consideration to the 
ing the majority opinion. With respect, 
we regret however, our inability to agree 
with the view. It may be observed that 
prior to amendment of Section 13 of the 
Negotiable Instruments Act in 1881 a pro- 
missory note which did not contain ex- 
press words indicating that it was pay- 
able to order or bearer was treated as 
mot payable to order or bearer and if 


only on the principle that we should look 


at the terms of that document alone. The: 


terms of the document were no doubt 
considered & given prime importance but 
at the same time such promissory notes 
were held not payable to order or bearer 
because under the Negotiable Instruments 
Act as it then stood they could not be 
_ negotiated in the absence of express 


that was not so, then on the basis of the 
same principle ‘that the terms of the 
document only should be read it could 
have been urged even without the aid of 
Explanation I to Section 13 of the Nego- 
tiable Instruments Act, that a promissory 
note which does not contain express 
words that it is not payable to order or 
bearer is for the purposes of the Stamp 
Act, payable to order or bearer and there- 
fore would not fall under ‘the definition 
of bond. If however the law as it stood 
was being applied formerly as indeed it 
was, there is no reason why a change 


Taw brought about by the amendment of: 


11919 should not be considered and appli- 
ed. In appl 
document requiring consideration under 
the Stamp Act we are not contravening 
the principle that the express terms of 
the document should be looked at. We 


are looking at the express terms and then . 


Devkabaf v. Shah Shamif 


that the . 


reasoning underly- 


ying this change in law to a. } 


‘A. I. R 
We apply the Iaw on the question of 


negotilability. re, in our opinion 
it would be open to the Court to con- 


promissory note 
Indeed it would 
be the duty of the Court not. to ignore 
this law bearing upon the question of 
negotiability. l 
14. _We therefore, agree with the 
learned trial: Judge that this writing is a 
missory note. The fact that it has 
attested makes no difference in this 
conclusion because as-observed above, it 
does not amount to a bond as it is nego- 
tiable by virtue of Explanation I to Sec-|: 
tion 13 of the Negotiable Instruments 
Act. The document is no doubt in a book 
of account but then it is on a separate 
page so that the page can be torn out 
and the promissory note can be nepottat- 
_ There is nothing on the face of the 
writing to show that the parties did not 
intend to execute it as a promissory. 
note. On this point Mr. Patel for the 
appellant was not able to advance any 
contention. . Undertaking or promise to 
pay the amount is the substance of the 
transaction. In this view of the matter, 
the lower Court was right in holding that 
this writing is not admissible in evi- 
dence. If that is the position, it is con- 
ceded that the suit would be time barred. 


15. In the result the appeal fails 
and is dismissed. The appellarit will pay 
the costs to the respondent of this appeal. 


Appeal dismissed. 
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M. H. SHAH, J. 
' Bal Devkabai and others, Appel- 
ag v. Shah Shamji Mulji, Respond- 


Second Appeal No. 489 of 1963, D/- 
13-7-1970, against order of R. K. Soona- 
vala, Dist. J. of Kutch at Bhui in Civil 
Appeal No. 41 of 1962. , 
Specific Relief Act (1877), S. 27 — 
Persong in possession and claiming ad- 
versely against the vendor are necessary 


Performance of Contracts, Edn. 6, P. 90 
and Halsbury’s Laws:of England. Edn. 3, 
Vol. 36, Para 479, Followed. AIR 1948 
Nag 181, Distinguished. 

_The general rule is that persons 
other than the parties to the contract, 
-@. strangers, are not necessary parties . 
and specific performance cannot be claim- 
ed against such persons. Law recognizes 
exceptions to it where impleading of 


DO/EO/C18/71/TVN/C 
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strangers will avoid multiplicity of pro- 


Referred: Chronological 

(1948) AIR 1948 Nag 181 (V 35) = 
1947 Nag LJ 497, Mt. Nagi v. 
Damodhar Jagobaji Tidke 

(1943) ATR 1943 Bom 27 (V 30) = 
44 Bom LR 874, Mahadevappa 
Parakanhatti v. Shivappa Par- 


appa Kupati 3 
{1880) ILR 5 Bom 177, Luckumsey 
Ookerda v. Fazulla Cassumbhoy 5 
K. N. Mankad, for Appellants: G. A. 
Thakkar and G. N. Desai, for Respon- 


dent. 

JUDGMENT: This appeal is directed 
against the decision of the learned Dis- 
trict Judge of Kutch at Bhuj in Civil Re- 
gular Appeal No. 41 of 1962 from the 


decree passed by the learned Civil Judge. - 


Junior Division, Mundra, in Regular Ci- 
vil Suit No. 34 of 1959. The learned 
Judge has thereby confirmed the decree 
passed by the learned trial Judge. 
decree passed is one of specific perform- 
ance of the agreement to dated 
August 11, 1958, and for possession of 
the properties from the defendants. The 
decree is in respect of properties listed 
at items Nos. 1, 3 & 4 described in Sche- 
dule It to the plaint. Property No. 2 
Was ordered to remain in possession of 
defendant No. 6, named Bai Devakabai, 
widow of Shripal Jadav. as she was ta 
enjoy it during her life time. It was 
ordered that after her death the plaintiff 
will get possession of property from her. 
2. The plaintiffs suit was for 
specific performance of an agreement to 
sell, Ex. 18, dated August 11, 1958. The 
property consisted of one residential 
house, one Dela in possession of defen- 
dant No.. 6, a field named “Maro” and 
another field named “Suivali Katki” 
situated in village Kundrodi in Mundra 
Taluka in District Kutch. It appears 
that the properties originally belonged 
to the sons and grand-sons of one Jadav. 
Jadav had five sons named Hirji. Jetha. 
Dingarshi, Umarsi and Shripal. Hirji 
has died leaving a son named Kunverili, 
who is defendant No. 1 in the suit. Jetha 
died leaving a widow named Bai Devka- 
bai and three sons named Lalji. Hansraj 
and Vasanji, who are respectively de 
fendants Nos. 3, 4 and.5 in the suit, Shri- 
pal died leaving a widow named Deva- 
kabai. who is defendant No. 6. Dangarshi 
and Umarsi,.two other sons of Jadav, are 
not parties to the suit. Plaintiff Shamil 
Mulii appears to have a house adjacent 
to the house in dispute. He entered into 
an agreement to purchase the aforesaid 
property from Kumverji Hirji to whose 
share the property had come by virtue 
of a partition effected earlier some time 
1971 Guj/17 XI G—28 
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in Samvat Year 1999 (1943 A. D} and 
long before the The 


property named 

house was divided in a partition between 
defendant No. 1 Kumvarii and the other 
members of their undivided joint Hindu 
family and the northern part of it had 
come to defendant No. 1’s share. along 
with the. other property covered by the 
agreement and the northern part of the 
house was now being held by defendants 
Nos. 2 to ie for and on behalf of defen- 
dant No. The partition deed, Ex. 24, 
speaks of ane partition of the properties. 
which includes the suit properties and 
states that the properties which were 
partitioned could now be alienated by 
the members of the family to whose 
shares they had fallen. Defendant No. 1 
resisted the suit and contended that the 
agreement to sell was executed by fraud 
and molsrepresentation. Defendants Nos. 
2 to 6 contended by a common written 
statement that the partition deed had not 
been acted upon and further that they 
were in adverse possession of the pro- 
perty. They admitted the partition deed. 
It is not clear whether adverse possession. 


part of it) 
the share of defendant No. 1 on 
a partition of the joint family properties. 
However, the case that appears to have 
been urged in the two courts below and 
is now urged before me is on the footing 
that the disputed property is property 
No. 1 the residential house. The plain- 
tiff has prayed for the reliefs of specific 
performance of the agreement of sale and 
of the partition of the property and pos- 
session. However, it appears that at the. 
Stage of the final arguments before the 
learned trial Judge. the learned advocate 
appearing on behalf of the plaintiff ad- 


-visedly did not ask for the relief of par- 


tition and stated that the relief was not 
necessary. It appears that this position 


was taken having regard to the fact that. ~ 


the material plea of the defendants Nos. 
2 to 6 was that they were in adverse pos- 
session of the suit property and the writ- 
ing of S. Y. 1999. which is the partition 
deed, was admitted. Both the courts 
have recorded a finding that the defen- 
dants Nos. 2 to 6 were holding the pro- 
perty. for and on behalf of defendant 
No..1. Having regard to the special facts 
of the case, the learned Judges below 
have reached the conclusion that defen- 
dants Nos. 2 to 6 were necessary parties 
to the suit because as they claimed pos- 
session of the suit property. their rights 
were likely to be affected. 

The principal contention of Mr. 
K. N. Mankad, the learned counsel ap- 
pearing on behalf of the appellants, origi- 
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nai defendants Nos. 2 to 6 was that in a 
suit for specific performance of a con- 
tract. parties to the contract are the only 
necessary parties and strangers are not 
necessary Or proper parties, unless the 
case falls within the purview of Section 
27 of the Specific Relief Act, 1877 (Act 
No. 1 of 1877). He has confined his argu- 
ment to the northern half. (part) of the 
residential house listed as property No. 1 
in the Schedule to the plaint. Now. as 
aforesaid, this is a suit in which the 
plaintiffs case is that the disputed pro- 
perty had come to the share of defen- 
dant No. 1 in a partition between the 

members of the defendants’ family and 
' that the defendants Nos. 2 to 6 were 
holding the property for and on behalf 
of defendant No. 1. Admittedly. defen- 


dants Nos. 2 to 6 are in possession of the 


concerned property. Thus, it is a case 
which would fall within the exception 
of the ordinary rule. namely. that in a 
suit for specific performance of a con- 
tract, persons other than the parties to 
the contract, meaning the strangers. are 
not necessary parties. Specific perform- 
ance of a contract cannot be enforced 
against persons who are not parties to 
the contract and who - do not fall within 


the purview of clauses (a) to (e) of Sec- . 


tion 27 of the Specific Relief Act. That 
is the general rule. The general rule is, 
however, subject to the recognised excep 
tions which are in conformity with the 
practice of the Court of Chancery. In 
. eases where it is desirable to avoid mul- 
tiplicity of suits and where interest of 
- persons who are in actual possession of 
the property in question might be affect- 
jed, strangers to the contract can be sued 
upon. According to Fry’s Specific Per- 
formance of Contracts. = 6. p. 90 paras 
-208 and 209: 

“A stranger to the conrad may so 
mix himself up with it by setting up a 
claim to some benefit resulting from ft, 


as to render himself: liable to be made a- 
R 


party to proceedings - for the 
ment of the contract ............ccecceees 
some cases where a portion of the relief 


claimed might affect the person in actual ` 


possession of the property. that person 
may properly be made a party to an ac- 
tion for the specific performance of the 


The instant case. herdi defendants 
Nos. 2 to 6 are in actual possession of 
disputed property No: 1 and claim to 
hold it adversely against defendant No. 1 
and who have been found by the learn- 
_ jed District Judge to be holding it for and 

on behalf of defendant No. 1, is a case 
falling within the recognised exception 
to the general rule. I am supported in 
this view by the observations of Was- 
soodew J. in Mahadevappa Parakanhatt? 
v. Shivappa Parappa Kupati, AIR 1943 
Bom 27. at p. 29: 


. Thus, where a party to the 
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“It is indeed true that in a suit for 
specific performance the general rule is 
that a stranger to the contract cannot -be 
sued upon it. Only the parties to the con- 
tract are, according to that rule, necessary 
and sufficient parties. But the general 
rule is subject to certain modifications.” 
The learned Judge has then observed. - 

“It- has been held in several .cases in 
England that persons claiming adversely 
might be made defendants. and the case 
of defendants Nos. 3 to 20 is exactly on 
the same footing for they had claimed ad- 
versely to the vendor. It may be noted 
that. they are still in possession and their 
possession is likely to defeat the claim of 
the plaintiff to possession. If the plain- 
tiff succeeds upon his title. the decision 
is’ bound. to affect those defendants. In 
that connection it is necessary to refer 
to Section 27, Cl. (c), Specific Relief Act. 


_ Which deals with the class of persons 


who may be parties to a suit for specific 

Performance .....cccceseoes The general rule 
A obviously the sensible rule in practice. 
But the recognised exceptions. which are 
in conformity with the practice of the 
ae of Chancery cannot be overlook- 


The ratio of the Bombay decision. with 
which I am in respe agreement. 
completely covers the case. 


4. Mr.G. A. Thakkar. learned 


‘ Counsel appearing on behalf of the res- 


pondent-plaintiff. has rightly placed re- 
liance upon the following passage in Hal- 
sbury’s Laws of England, Third Edition. 
Volume 36, in para 479 under the caption 
“Strangers to the Contract”: 


“A stranger to the contract cannot 


`- according to the general rule either sue 


or be sued upon it. This general rule is. 
however, subject to certain modifications. 
contract is 
trustee for a third party. specific per- 
formance of the contract may be obtain- 
ed at the instance of the third party. 
Again, a stranger to the contract may be 
made defendant to an action for specific 
performance where he is in possession of 
the subject matter of the contract with 
notice of the contract; or where he claims 
to be interested in the purchase . money 
under an agreement antecedent to the 
contract or where he is in actual posses- 

sion of the property and might be affect- 
ed by part of the relief claimed.” 


The aforesaid passage clearly shows that 
where a stranger is a person in actual 
possession of the property and might be 
affected by the relief claimed he may be 
joined as a party to the suit. Such a 
ease would fall under the recognised ex- 
ception to the general rule. In the in- 
stant case, as observed earlier it is the 
case of defendants Nos. 2 to 6 that they 
are in actual possession of the property ` 
in question. They claim ion ad» 
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versely to defendant No. 1. is the 
case of the plaintiff that they held the 
property for and on behalf of defendant 
No. 1 who was a party to the contract. 
Having regard to the facts of the case. 
the joinder of defendants Nos. 2 to 6 as 
parties is necessary to effectually ad- 
judicate the real matter in controversy 
in the suit and they can be sued upon. In 
my opinion, therefore. the learned Dis- 
trict Judge was right in taking the view 
that defendants Nos. 2 to 6 were neces- 
sary parties to the suit. even though 
they were strangers in a way. 


5. Mr. Mankad had placed some 
reliance on the observations of’ Hidava- 
tullah, J. (as he then was) in Mt. Nagi v. 
Damodar Jagobaji Tidke, AIR 1948 Nag 
181. It was a case where a stranger had 
set up an independent title to the land. 
which was the subject matter of the con- 
tract of sale. Having regard to the facts 
of the case, the learned Judge has taken 
the view that strangers setting up an in- 
dependent title to the land. the subiect 
matter of the contract of sale, are not 
proper parties to the suit for specific per- 
formance and thatthe plaintiffs after per 
fecting their title by obtaining specific 
performance against the executants of 
the agreement would be in a position to 
bring a fresh suit against anybody who 
stood in the way of obtaining possession. 
The case was one in which the defen- 
dants had claimed a relief of indenendent 
title to the disputed land. In the instant 
case, the title is set up in relation to the 
suit properties and it is claimed that the 
defendants are in adverse possession of 
the property and they are in possession. 
The Nagpur decision cannot, therefore. 
be of any assistance to the view canvass- 
ed by Mr. Mankad. A decision of the 
Bombay High Court in Luckumsey Ook- 
erda v. Fazulla Cassumbhoy, (1880) ILR 
5 Bom 177 was then relied upon by Mr. 
Mankad. In the said decision, it has 
been observed that a stranger to a con- 
tract of which specific performance is 
sought cannot be a party to the suit. 
That indeed is the ordinary general rule. 
In that case, there were two distinct 
causes of action and two distinct reliefs 
sought. The decision cannot, therefore, 
be of any avail to Mr. Mankad 


6. In my opinion. having regard 
to the pleadings of the parties and the 
nature of reliefs sought. and also having 
regard to the fact that the properties have 
been earlier partitioned and the defen- 
dants Nos. 2 to 6 are in actual posses- 
sion of the property in question and have 
been held to be holding the property for 
and on behalf of defendants No. 1, de- 
fendants Nos. 2 to-6 were necessary par- 
ties to the suit in order that the dispute 
between the parties may be effectually 
and finally adjudicated. They have been 
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rightly sued upon. It is noteworthy that 
defendant No. 1 has not challenged the 
decree of the District Court in Civil Re- 
gular Appeal No. 42 of 1962. 

(In Paragraph 7, the judgment re- 
jected the appellants argument that 
there was variance between the decree 
and the pleadings and the decree for pos- 

on was not good. In Paragraph 8 in- 
terference on the ground of a new plea 
viz. great hardship to Defendants 2 to 
6 was refused. In Para 9 their plea that 
no adequate opportunity to defend the 
Suit was given to them was held to be 
without any basis. Judgment then pro- 
ceeds).: 

10. The aforesaid were the only 
contentions which were raised in this ap- 
peal. and for the reasons stated. they 
have ae merit In the result. the appeal 
fails and is dismissed with costs. 


Appeal dismissed. 
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Gulam Husen Jivabhai Appellant 
v. The State of Gujarat. Respondent. 


Letters Patent Appeal No. 37 of 
1966 D/- 3-3-1970. against decision of 
Raju J. in Second Appeal No. 1211 of 
1960, D/- 20-1-1966. 


(A) Bombay Land Revenue Code (5 
of 1879) S. 37 — Inquiry about Govern- | 
ment land ~— Where there existed rival 
claim in respect of an open land (Wada 
land) between an individual and State 
Government, inquiry by duly authorised 
Survey Officer into that claim after giv- 
ing due notice to that individual and order 
passed there, was not invalid. ILR 36 
Bom 325 held no longer good law after 
the addition of sub-sections (1) and (2) 
in 1912 to S. 37. (Para 


The fact that the land was open land 
attached to the land of individual and 
was used by that individual would not 
confer on that individual any right of 
ownership on that land as against Gov- 
ernment. (Para 7) 


(B) Bombay Land Revenue Code (5 

of 1879) S. 37 — Starting point of limi- 
tation for suit in respect of order under 
S. 37(2) —- Revenue Tribunal is not the 
“final appellate authority” within S. 37 
(3) so as to enable person filing declara- 
tory suit in respect of order under S. 37 
(2) to have starting point of limitation 
for his suit from the date of tribunal’s 
order when it was passed in exercise of 
revisional jurisdiction under S. 211 and 
not in appeal under S. 204. Distinction 
between appeal and revision pointed out. 
(Paras 8, 9) 
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Cases Referred: Chronological Paras 
(1912) ILR 36 Bom 325 = 14 Bom 

LR 332. Malkajeppa Bin 

Madivalappa Bula v. Secy. of 

State for India-in Council l 6 


B. K. Amin, for Appellant; K. M. 
Chhaya. Asst. Govt. Pleader., for Res- 
pondent. 


SHELAT, J.: The facts giving rise 
to this Letters Patent Appeal broadly 
stated are that in an inauiry held by the 
City Survey Officer in respect of the 
claim made by this appellant original 
plaintiff over the suit open site (called as 
‘Vada land’) bearing Chalta No. 102 situa- 
ted in the town of Dholka, in the Dis- 
trict of Ahmedabad, an order dated 20th 
July 1951 was passed under Section 37.of 
the Land Revenue Code, declaring the 
land having vested in the Government. 
and the plaintiff having no claim of 
ownership thereon. Against that order 
the plaintiff appellant preferred an ap- 
peal to the Prant Officer who, by his 
order dated 9th December 1953 upheld 
the order passed by the City Survey Offi- 
cer and dismissed the appeal. Against 
that order also, an appeal to the Collec- 
tor. Ahmedabad, was filed and by an 
order dated 8th January 1954 it came to 
be dismissed. Against that order. a Re- 
vision Application No. BRT. 137/54 came 
to be filed before the Bombay Revenue 
Tribunal and by an order dated 10th 
April ie that application came to be 

sed. 


2. That led the plaintiff to file 
Civil Suit No. 1324 of 1956 against the 
then State of Bombay in respect of the 
same property in the Court of the Civil 
Judge (S. D.) at Ahmedabad. Therein. 
he prayed for a declaration that the suit 
property was of his ownership and pos- 
session and that the orders passed by the 
City Survey Officer on 20th July 1951. 
by the Prant Officer on 9th December 
1953, by the Collector on 8th January 
1954 and by the Bombay Revenue Tribu- 
nal on 10th April 1956 were ultra vires 
and illegal, and for an injunction restrain- 
ing the defendant State from. causing 
any obstruction to the plaintiff in the 
enjoyment of the said property. The de- 
fendant-State resisted the suit inter alia 
contending that the plaintiff was not the 
owner of the suit property and that it 
belonged to the Government, and that 
the orders passed against him and referr- 
ed to in the plaint, were neither ultra 
vires, nor void. It also contended that 
the plaintiff’s suit was barred by limita- 
tion under Section ety of the Land Re- 
venue Code as also under Article 14 of 
the Indian Limitation Act. 


3. . The trial Court raised the ne- 


cessary issues arising out of the plead-. 


_ Ings of the parties, and while it found 
that the sult property belonged to the 
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plaintiff the orders passed by the reve- 
nue officers were neither ultra vires. nor 
ilegal, and were binding on the plain- 
tiff. It further held that suit was barr- 
ed both under Section 37 of the Code as 
also under Article 14 of the Indian Limi- 
tation Act. In the result, the trial Court 
dismissed the plaintiffs suit directing 
the parties to bear their own costs. Feel- 
ing dissatisfied with that order. the 
plaintiff preferred Civil Appeal No. 110 
of 1958 in the Court of District Judge at 
Ahmedabad. It was heard by the Assis- 
tant Judge at Ahmedabad who agreed 
with the findings recorded by the trial - 
Court, and in the result, dismissed the 
appeal with costs. Against that judg- 
ment and decree passed on 14th October 
1959 by Mr. D. G. Tatke, Assistant Judge, 
Ahmedabad, the plaintiff filed Second 
Appeal No. 1211 of.1960 in this Court. 
Our learned brother Raju J. who heard 
it, found that the order was in no way 
ultra vires or illegal and that the suit. 
should have been filed within the period 
of limitation provided under Section 37 
of the Code. Not having done so, it was 
time-barred, and in the result,.he dismiss- 
ed the appeal making no _ order. as to 
costs. On a request made by the learned 
advocate for the plaintiff appellant. leave 
to appeal under clause 15 of the Letters 
Patent was granted by him. It is that 
way that this Letters Patent Appeal has 
come up before the Division Bench of 
this Court. 


4. Two contentions were raised by 
Mr. B..K. Amin,, the learned advocate 
for the appellant before us. The first is 
that the orders passed by the Revenue ` 
Officers were ultra vires in the sense 
that the Revenue Officers had no autho- 
rity to make any . inquiry and decide 
about the claim of ownership in respect 
of the suit property under Section 37 of 
the Land Revenue Code. That being so. 
the suit could not be governed by sub-sec- 
tion (3) of Section 37 of the Code as the 
orders passed by the appellate authority 
can well be ignored and that it should, 
therefore, be taken as in time, as it would 
be governed by Article 120 of the Indian 
Limitation Act which provides for six 
years’ period for filing the suit. His al- 
ternate contention was that the final ap- 
pellate authority contemplated under 
sub-section (3) of Section 37 of the Code 


can be taken to be the Bombay Revenue . 


Tribunal under the provisions of the 
Bombay Revenue _ Tribunals Act 
and that tthe period- of limitation 
provided therein for filing the suit in the 
Civil Court would commence from the 
date- of the order passed by the Tribunal 
and if that is so, the suit was in time. 
He, therefore, urged that he should be 
declared the owner of the suit property 
as found by the trial Court and the find- 
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ing of which came to be affirmed by the 

appellate Court and that the necessary 

injunction may be issued against the de- 

ri as prayed for by him in 
e 


5. In -order to a the con- 
tentions made out by Mr. Amin, the 
learned counsel for the appellant. it 
would be essential to set out the relevant 
provisions contained in the Code. Sub- 
section (1) of Section 37 of the Code is in 
two parts. The first relates to the vest- 
ing of the property in the Government 
and the second authorizes the’ Collector. 
subject to the order of the Commissioner, 
to dispose of any such property in such 
manner as he may deem fit. The first 
part thereof in so far as it is relevant 
reads thus:. 


“All public roads, lanes ...... ce cas 
and all lands wherever situated. which 
are not the property of individuals, or of 
aggregates of persons legally capable of 
holding property. and except in so far as 
any rights of such persons may be estab- 
lished, in or over the same. and except 
as may be otherwise, provided (sic) any 
law for the time being in force are here- 
by declared to be, with all rights in or 
over the same, or appertaining thereto, 
the property of the Government... ...... 
Then comes sub-section (2) which says 
that where ary property or any right in 
or over any property is claimed by or on 
behalf of the Government or by any per- 
Son as against the Government. it shall be 
lawful for the Collector or a survey offi- 
cer, after formal inquiry of which due 
notice has been given. to pass an order 
deciding the claim. Then comes sub 
section (3) which runs as under: 


“Any suit instituted in any Civil 
Court after the expiration of one year 
from the date of any order passed, under 
sub-section (1) or sub-section (2). or, if 
one or more appeals have been made 
against such order within the period of 
limitation, then from the date of any 
order passed by the final appellate au- 
thority, as determined according to Sec- 
tion 204, shall be dismissed (although 
limitation has not been set up as a de- 
fence) if the suit is brought to set aside 
such order’ or if the relief claimed in 
(sic) inconsistent with such order. pro- 
vided that in the case of an order under 
sub-section (2) the plaintiff has had due 
notice of such order.” 


The other two provisions essential to re- 
fer are those contained in Chapter XIII 
which deals with appeals and revision. 
The provisions relating to appeals are 
contained in Sections 203 and 204 of the 
Code and they run thus: 

“203. In the absence of any express 
provision of this Act. or of any law for 
(sic) time being In force to the contrary. 
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an appeal shall lie from any decision or 
order passed by a revenue officer under 
this Act or any other law for the time 
being in force, to that officer’s immediate 
superior, whether such decision or order 
may itself have been passed on appeal 
from a subordinate officer’s decision or 
order or not.” 


“204. Subject to the provision of the 
Bombay Revenue Tribunal Act, 1939 an 
appeal shall lie to the State Government 
from any decision or order passed by a 
Survey Commissioner, except in the case 
of any decision or order passed by such 
officer on appeal from a decision or 
order itself recorded in appeal by any 
officer subordinate to him.” 


Then Sections 205 to 208 relate to the 
period within. which appeals must be 
brought etc, and Section 209 deals with 
the powers of appellate authority. Then 
comes Section 211 whereby the State 
Government and some other revenue offi- 
cers have been given powers to call for 
and examine the record of any inquiry 
or the proceedings of any subordinate 
revenue officer and to pass orders there- 
on. 


6. We might now turn to the first 
point raised by Mr. Amin. According to 
the word “property” in Sub- 
section (2) of Section 37 does not mean 
any property because it can even in- 
clude movable property and that the 
property contemplated thereunder is 
one which is referred to in Sub-sec. (1) 
of Section 37. So far there may not 
arise any difficulty as there arises no 
question of any claim over movable pro- 
perty or the like in the présent case and 
what is covered under Sub-section (1) 
appears clearly the immovable property 
including Jands ete. His contention then 
is that the land in dispute was obviously 
belonging to the plaintiff and it was an 
open land over which no one had even 
prima facie ownership. There was. 
therefore, no question of any inautry to 
be made regarding the claim of owner- 
ship, and if that is so, he went further to 
suggest that the inquiry done by the Sur- 
vey Officer was unauthorized and bad in 
law and the subsequent orders passed in 
appeal against any such order of the Sur- 
vey Officer would consequently be in- 
valid. He also sought support from a de- 
cision in the case of Malkajappa Bin Mad- 
ivalappa Bulla v. The Secy. of State for 
India in Council, (1912) ILR 36 Bom 325 
where it was held that when a Collector 
passes an order. under the provisions of 
Section 37 of the Land Revenue Code, 


. with reference to land which is prima 


facie the property of an. individual who 
has been in peaceful possession thereof 
and not of the Govt.) he is not dealing 
with that: land in his official capa- 
city, but is acting ultra vires. In those 
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circumstances, the Court held that Arti- 
cle 14 of the Second Schedule of the 
Indian Limitation Act. which only applies 
to orders passed by a Government offi- 
cer “in his official capacity” does not ap- 
ply to orders which are ultra vires of 
the officer passing them. This argument 
of Mr. Amin ignores the reading of cer- 
tain words in sub-section (1) of Section 
37 and takes no note whatever of sub- 
sections (2) (3) to Section 37 which came 
to be introduced by Bombay Act II of 


1912 presumably just after the decision ` 


of the Division Bench of the Bombay 
High Court was given in the case referr- 
ed to above. The decision was given on 
13th November 1911. 


T. - As we said above. “the first 
part of sub-section (1) of Section 37 de- 
clares the properties referred to therein 


as the property of the Government: In 
those properties, the Legislature has in- . 


- cluded. all lands wherever situated. 
which are not the property of individuals. 
or of aggregates of persons legally camp- 
able of holding property. In other words. 
if there exists any land which is not the 
property of any such person (sic) may 
belong to the Government subject to the 
two further 
therein i.e. except in so far as anv rights 
of such persons may be 
or over the same. and except as may be 
otherwise provided in any law 
for the time being in force. In 
other words, if any person were to estab- 
lish his right over such property or anv 
land, if it had vested in any such person. 
would not vest in Government. If we 
then go to sub-section (2) which came to 
be introduced as we said above, in 1912. 
an inquiry can be made where any pro- 
perty or any right in or over any pro- 
perty is claimed by any person as against 
the Government. or that it is claimed by 
the Government as against any person 
and the Collector or a survey, officer has 
been authorised to make an inquiry and 
after giving due notice to any such person. 
pass an order deciding the claim after 
holding a proper inauiry. In the present 
case, there arose some dispute with re- 
gard to the claim of ownership over ‘the 
property in question and it. was that wav 
that the Survey Officer had made an in- 
quiry and found the property to be not 
one of the ownership of the plaintiff but 
that it was of the State Government. It 
is only when someone claimsa right over 
.- any such property that an inquiry can 
be made and any such inquiry contem- 
plated under sub-section (2) of Section 37 


of the Code, would obviously contemplate . 


a formal inquiry into the claim to pro- 
perty which would:require the authority 
contemplated therein to decide the same. 
_ |The mere fact that the plaintiff thought 
tbat it was an open land attached to his 
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own property or that it was being used 
by him would not necessarily mean 
that it was of his ownership as against 
the Government. . That was a. wada land 
and it may as well be that he may have 
encroached upon same part of the land 
belonging to the Government. Whatever 
that be. the fact remains that there were 
rival claims in respect of this property 
—one by the plaintiff himself and the other 
by the State Government. That neces- 
sitated some formal . inquiry as contem- 
plated in the Code to be made in respect} 
of which after giving notice to the plain- 
tiff, the decision was given that it did 
not belong to the plaintiff and that it was 
of the State Government. Any such in- 
quiry held by the competent officer 
under sub-section (2) of Section 37 was. 
therefore, perfectly valid. and the deci- 
sion given by him cannot by any stretch 
of imagination. be called invalid. The 
Bombay decision relied upon by Mr. Amin 
would not have. therefore. any applica- 
tion for the obvious reason that at the 
time when that case was decided. sub- 
section (2) of Section 37 of the Code did 
not exist, and Section 37 did not contem- 
Plate any such inquiry in respect of any 
such property. The Legislature has, 
however, chosen to amend Section 37 by 
adding sub-sections (2) and (3) by Bom- 
bay Act II of 1912. and consequently the 
decision relied upon by Mr.: Amin can 
hardly help him. That decision is n 

good law after sub-sections (2) and (3) 
baba added in 1912 to Section 37 of the 

e. 


8. The next contention of Mr. 
Amin was that the appellate authority 
contemplated under sub-section (3) of 
Section 37 of the Code was one as con- 
templated under Section 204 of the Code 
and that would be the Bombay Revenue 
Tribunal. The period of limitation in 
that event would run from the date when 
the Revenue Tribunal passed an order 
in the Fevision Application No. BRT. 137/ 
54. and the suit would then be in time — it 
being within one year from the date of 
that decision. We have already set out 
sub-section (3) of Section 37 as also Sec- 
tions 203 and 204 of the Code hereabove. 
On a plain reading of sub-section (3), it 
appears abundantly clear that the period 
of one year provided for instituting - a 
suit in any Civil Court would be from 
the date of any order passed under Sub- 
Section (2) of Section 37 of the Code. 
and since that was so passed by the 
Survey Officer under Sub-section (2) of 
Section 37, we have to see whether any 
appeals permissible in law against any 
such order within the period of limita- 
tion were made, in which case. the 
period of one year would run from the 
date of any order passed by the final 
appellate authority. Now itis clear 
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and over which there is no dispute that 
the suit would be barred as filed beyond 
one year after the plaintiff's second op- 
peal’s decision was given by the Colec- 
tor — he being the appellate authority. 
On the other hand if the appel- 
late authority is taken as a revisional au- 
thority such as the Bombay Revenue Tri- 
bunal, the suit would be in time—it be- 
ing filed within one year from its order. 
The question then is whether the Bom- 
bay Revenue Tribunal is the final appeal- 
late authority and had exercised its 
powers as such so as to entitle the plain- 
tiff to have starting point of limitation 
from its order. It is not enough that the 
Bombay Revenue Tribunal has such 
powers—both appellate and revisional. 
What is essential is whether an appeal 
lay to it and that it decided the appeal 
as a final appellate authority. Now Sec- 
tion 203 of the Code provides for appeals 
from any such orders passed by the re- 
venue officers under Section 37 of the 
Code and as provided therein, an appeal 
lies from any decision or order passed by 
a revenue officer under this Act ............ 
to that officer's immediate superior. 
whether such decision or order may it- 
self have been passed on appeal from a 
subordinate officer’s decision or order or 
not. The plaintiff availed of this right 
of appeal and preferred the first appeal 
against the order of the Survey Officer 
before the Assistant Collector who was 
his immediate superior and thena second 
one before the Collector against the de- 
Cision of the Assistant Collector. Going 
further, at the relevant time there was 
no Commissioner’s post and therefore 
there wasno questionof going in appeal 
to the Commssioner under Section 204 
of the Code. Consequently there was no 


question of any appeal to the State Gov-. 


ernment which power had vested in the 
Bombay Revenue Tribunal under the pro- 
visions of that Act. Now. sub-section (3) 
refers to only appeals which may be one 
or more, permissible under the provisions 
of the Code. Again the expression used 
in the same sub-section “from the date 
of any order passed by the final appel- 
late authority’ strengthens the conclu- 
sion that what sub-section (3) contempl- 
ates in (sic) the appeals provided under 
the provisions of the Code and that again 
the decision of the appellate authorities 
including no doubt the final appellate 
authority. It is the appellate authority 
deciding the matter as such that counts 
and not any authority howsoever high it 
may be. In fact Chapter XIIT relates to 
both appeals and revision. The distinc- 
tion between the appeals and the revi- 
sion contemplated under Chapter XIII 
was obvious before the Legislature and 
if at all it intended to cover or give wide 
meaning to the words “final appellate 
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authority” as meaning the final authority 
which has powers to deal with such mat- 
ters, whether in appeal or revision, it 
would have used the expression “the fin- 
al authority” and not ‘the final appellate 
authority”. The appellate authority has 
even powers to take additional evidence 
if it considers necessary as contemplated 
under Section 209 of the Code. That may 
not be even available to any authority 
which has powers to examine the record 
and pass orders in exercise of revisional 
jurisdiction. The scope of interference 
between an appellate authority and the 
authority having powers to exercise re- 
visional jurisdiction is also different. The 
appellate authority would be iustified in 
considering the matter by going into 
the appreciation of evidence etc. as 
against the exercise of powers in revi- 
Sion contemplated under Section 211 
which can only consider the question as 
to legality or propriety of the order pass- 
ed and as to the regularity of the pro- 
ceedings of such officer. Tt appears, 
therefore, clear that what is contemplat- 
ed is the filing of an appeal against any 
such order provided in law before the ap- 
pellate authority and the limitation in 
that event begins to run from the date 
of any order passed by the final appel- 
late authority, thereby meaning the last 
sla a authority which decides the 
matter. 


9, It was urged by Mr. Amin that 
Section 204 is referred to in sub-section 
(3) of Section 37 of the Code and. accord- 
ing to him. since the post of Commis- 
sioner, is abolished the powers of appeal 
which were in the Commissioner. can 
be taken to have been given over to 
the Revenue Tribunal under the 
Bombay Revenue Tribunal Act. 1939. If 
we refer to Section 204 again. all that it 
contemplates is that an appeal can be 
filed from a decision or order passed by 
a Commissioner or Survey Commission- 
er, whether that decision or order was 
in appeal or otherwise. The Commission- 
ers post was abolished and no powers 
are exerclsed by the Survey Commis- 
sioner so that an appeal may lie to the 
State Government. It is. therefore, 
clear that there arises no question of an 
appeal lying to the State Government so 
as to invoke the jurisdiction of the Re 
venue Tribunal by virtue of Section 4 of 
the Bombay Revenue Tribunal by Act. 
1939 read with serial No. 7 of the Sche- 
dule annexed thereto, as this section 
204 has to be read subject to the provi- 
sions of the Bombay Revenue Tribunal 
Act, 1939. In other words. as there is 
no appeal provided against anv such 
order of the Collector to the State Gov- 
ernment under Section 204 of the Code. 
the Tribunal could not exercise anv such 
appellate jurisdiction by entertaining ap- 
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peal against any such decision. Section 
4(1) of the Bombay Revenue ‘Tribunal 
Act, 1939, provides for the powers and 
functions of the ‘Tribunal. As stated 
therein, it shall exercise jurisdiction to 
entertain appeals and revise decisions 
in revenue cases aS was vested in the 
‘State Government immediately before 
the first day of April 1937 under any law 
for the time being in force. Then sub- 
section (2) thereof runs thus - 


“In particular and without preju- 
dice to the generality of the foregoing 
provision the Tribunal have juris- 
diction to entertain appeals and revise 
decisions— 


(a) In all revenue cases, arising 
under the p ns of the enactments 
specified in the Schedule in which such 
jurisdiction was vested in the State Gov- 
ernment, immediately before the first 
day of April 1937, and : 


(b) in all cases specified in Sec. 9.” 


Turning then to the Schedule annexed 
thereto at serial No. 7, the Act referred 
to is the Bombay Land Revenue Code. 
1879 (Bom. V of 1879). The jurisdiction 
given to the Tribunal is in respect of ap- 
peals and revision in revenue cases under 
Sections 204 and 211 of the Code, as set 
out in column 3 of the Schedule. We 
have already pointed out that no appeal 
was competent against the order of the 
Collector in the present case before the 
State Government under Section 204 of 
the Code and consequently the Revenue 
Tribunal could not exercise any such 
Jurisdiction to entertain and hear the ap- 
peal. The Revenue Tribunal had enter- 
tained an application made by this ap- 
pellant as a revisional application 
against the order of the Collector, Ahme- 
dabad, and the powers exercised by it 
were under Section 211 of the Land Re- 
venue Code read with section 4 of the 
Bombay Revenue ‘Tribunal Act. The 
Revenue Tribunal did not exercise any 
powers of an appellate authority in hear- 
Ing that matter as an appeal. so as to 
call it a decision by the final appellate 
authority. It is a decision given by the 
Tribunal while exercising jurisdiction 
in revision and that was only under Sec- 
tion 211 of the Code. The order passed 
by the Revenue Tribunal cannot, there- 
fore, help the appellant in extending the 
period of limitation or in saying that the 
period of one year contemplated in sub- 
section (3) of Section 37 of the Code 
should run from the date of its order 
which was passed on 10th April 1956 so 
as to hold the suit in time. The Courts 
below were, therefore. right in holding 
the suit barred by limitation under Sec- 
tion 37(3) of the Code. 


Natwarlal v. State 


A. 1. R 


10. In the resulf, therefore, the 
oes fails and is liable to be dismiss- 
e 


“11. The appeal is dismissed with 
costs. 
Appeal dismissed. 
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J. B. MEHTA AND A: D. DESAI JJ. 
Natwarlal Jerambhai Patel Appli- 
cant v. State of Gujarat and others. Op- 
ponents. 
Special Civil Applns. Nos. 1603. 1604 
and 864 of 1967, D/- 17-4-1970. 
(A) Land Acquisition Act (1894) 
- 17(1) and (4) — The condition prece- 
eni to the exercise of powers under Sec- 
tion 17(1) and (4) of the Act is that the 
Government must be satisfied that the 
posesioa of the land is required urgent- 


(Para 2) 
(B) Land Acquisition Act {1894) 
S. 17(4) — Expression “in case of ur- 


gency” — Meaning of. 

. The. phrase “in case of urgency” in 
S. 17(4) bas to be read in the light of the 
provisions of Section 5A of the Act. The 
urgency contemplated by the provisions 
of Section 17(1) and (4) of the Act, there- 
fore, must be of such a character that it 
cannot brook the delay of the period of 
inquiry under Section 5A of the Act, The 
urgency must be such that the period re- 
quired for inquiry under Section 5A of 
the Act would cause great prejudice or 
inconvenience so as to defeat the very 
Purpose of acquisition and the purpose 
of acquisition cannot be fulfilled. The 
urgency must be such that the purpose 
of acquisition cannot await the period of 


. 30 days and the reasonable period of the 
‘inquiry under Section 5A of the Act. 


(Para 2) 
(C) Constitution of India Art. 226 — 
Jurisdiction of a tive body de- 
pendant upon findings of fact — Find- 
ing ig justiciable — (X-Ref: Land Acqui- 
sition Act (1894) S. 4). 
Where the jurisdiction of an admi- 
nistrative authority depends upon a pre- 
liminary finding of fact the High Court 
is entitled, in a proceeding of writ to 
determine, upon its independent iudg- 
ment, whether or not that finding of 
fact is correct. Even though the power 
of the State Government has been for- 
mulated under Section 17(4) of the Act 
in subjective terms the expression of 
opinion of the State Government can be 
challenged as ultra vires in Court of law 
if it could be shown that the State Gov- 
ernment misconstrued the provision of 
the section or never applied its mind to 
the matter or the State Government did 
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not honestly form that opinion or -there 
are no materials upon which the autho- 
rity could form the requisite opinion or 
the action of the State Government is 
mala fide. If, therefore, in a case where- 


fin the lands under acquisition are not ac-. 


tually needed urgently but the appro- 
priate Government forms such an opl- 
nion, the Court of law can interfere. AIR 
1967 SC 1081 and AIR 1969 SC ss ae 
ara 


(D) Land Acquisition Act (1894) 
S. 4 — Notification under, with direc- 
tion for dispensing with enqtiry under 
S. 5A — Whole notification is liable to 
-be quashed when such direction is found 
to be invalid. 

The Collector when he exercises the 
power under Section 5A of the Act acts 
as an independent statutory officer and 
not as agent or delegate of the Govern- 
ment. The Collector when exercising the 

er under Section 5A of the Act is nof 

ound in discharge of his statutory func- 
tions to follow any instructions given by 
the Government. (Para 5) 


The consideration of the objections 
Tiled within the statutory time is condi- 
tion precedent to exercise of power 
under Section 5A of the Act and it can- 
not be extended by deciding to take in- 
to consideration objections filed bevond 
the statutory period. The undertaking 
by the Government. to consider the ob- 
jection filed beyond the time cannot 
bind the Collector while discharging his 
functions under Section 5A of the Act. 


It is, therefore, clear that the High Court. 


can have no jurisdiction to issue a direc- 
tion to the Collector to receive the obiec- 
tions if filed beyond the aaa 

ara 5 


Thus when a direction for dispensing 
with inquiry under S. 5A contained in 
notification under S. 4 is invalid the 
whole notification has to be quashed and 
not only the direction. (1964) 5 Gui LR 
924 and (1967) 8 Gui LR 729, Diss. from. 

: (Para 5) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 707 (V 56) = . 
(1969) 3 SCR 108, Rohtas Industries 
Ltd. v. S. D. Agarwal 

(1967) AIR 1967 SC 1081 (V 54) = 
(1967) 1 SCR 373, Raia Anand 
Brahma Shah v. State of Uttar. 

. Pradesh 2 

(1967) 8 Gui LR 729 = ILR (1967) 

Guj 620, Ishwarlal Girdharilal . 
Joshi v. State of Gujarat 

(1965) ATR 1965 Ker 92 (V 52) = 
1964 Ker LJ 126, K. Seshagir 
Maler v. Special Tehsildar for 
Land Acquisition, Kozhikode -2 


Natwarlal v. State (A. D. Desai J.) 


[Prs. 1-2] 


(1964) ATR 1964 SC 648 (V 51) = 
(1964) 5 si 294, Jayantilal 
Amratlal v. F. N. Rana 5 
(1964) 5 Guj LR 924 = ILR 
(1964) Guj 814, Haralal Harjivan- 
das v. State of Guiarat 
(1963) AIR 1963 Mys 255 (V 50), 
Thirumalaiah v. State of Mysore 2 
(1963) AIR 1963 Mys 318 (V 50). 
Kashappa aes v. Chief Secy. 
fo the Govt. of Mysore 2 
In C. A. Nos, 1603 and 1604 of 1967: 


A. M. Joshi for Applicant; B. J. 
Shelat, Asst. Govt Pleader with 
M. G. Doshit Addl. Government Pleader. 
(for Nos. 1 and 2) and P. J. Vyas (for 
No. 3), for Opponents. 


In C. A. No. 864 of 1967: 


N. R. Oza, for Applicant: Miss K. A. 
Dabu, Asst. Government Pleader with 
M. G. Doshit Addl. Government Pleader, 
for Opponents; Advocate General Served. 
Attorney General served. - 


A. D. DESAI, J.: In this group of 
special civil applications the petitioners 
challenge the notifications issued under 
Sections 4 and 6 of the Land Acquisition 
Act (hereinafter referred to as the Act). 
accquiring their lands for the extension 
of village site urgently. under Section 17 
(4) of the Act by dispensing with the in- 
quiry under Section 5-A of the Act. In 
Special Civil Applications Nos. 1603 and 
1604 of 1967, the lands that are sought to 
be acquired are respectively S. Nos. 11 
and 14 situated in village Kholeshwar, 
Taluka Kamrej, District Surat. In these 
petitions the notifications under Sections 
4 and 6 of the Act were issued on Janu- 
ary 24, 1967 and October 6. 1967 respec- 
tively. In Special Civil Application No. 
864 of 1967 the lands that are sought to 
be acquired are S. Nos. 925, 950-A. 954. 
and 953 situated in village Ichchhapore, 
Taluka Chorasi, District Surat. The noti- 
fications under Sections 4 and 6 of the 
Act were issued on February 16. 1967 and 
May 30, 1967 respectively. In all these 
petitions the lands are sought to be 
acquired to accommodate the flood stri- 
cken residents of the respective villages. 
The acquisition notifications are challeng- 
ed in the petitions on various grounds 
but at the time of argument the points 
pressed were: 

(1) That the authorities applied ur- 
gency clause on misreadng the provisions 
of sub-sections (1) and (4) of the Sec. 17 
of the Act. That there was no legal appli~ 
cation of mind with the result that the 
notifications issued under Sections 4 and 
6 of the Act acquiring the lands of the 
petitioners are illegal. invalid and unau- 
thorised; 

(2) That the urgency clause was ap- 
plied mala fide. This point was pressed 
in Special Civil Application No. 864 of 
1967. 
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2. In order to appreciate the con- 
tentions it is necessary to refer to the re- 
levant provisions of the Act. Section 4 
of the Act provides that whenever it ap- 
pears to the appropriate Government 
that land in any locality is needed or is 
likely to be needed for any public pur- 
pose a notification to that effect shall be 
published in the Official Gazette. Sec- 
tion 5-A of the Act provides that any per- 
son interested in any land which has 
been notified under Sec. 4, sub-section 
(1). as being needed or likely to be need- 
ed for a public purpose or for a company 
may, within thirty days after the publi- 
cation of the notification under S. 4 of the 
‘Act. object to the acquisition of the 
land. The objections are to be addressed 
to the Collector. The Collector then has 
to give the objector an opportunity of 
being heard. After the inquiry the Col- 


lector has to submit his report to the 


Government. Section 6 of the Act pro- 
vides that when the appropriate Govern- 
ment is satisfied after considering ‘the 
report, if any. made under Section 5-A 
sub-section (2). that any particular land 
is needed for a public purpose a declara- 
tion shall be made to that effect. The 
declaration is required to be published in 
the . Official Gazette. The sald declara- 
tion of the Government that the land is 
required for public purpose or for a com- 
pany is conclusive evidence that the land 
is needed for a public purpose or for a 
company. After such a declaration pro- 

j for determining the compensa- 
tion payable to the owner of the lands 
which are acquired is to be put in the 
motion after giving notices to the per- 
sons interested in the land. The Col- 
lector after holding an inquiry gives his 
award determining the compensation 
payable to the owners of the lands whose 
lands are acquired. Section 16 provides 
that when the Collector had made an 
award under Section 11 of the Act. he 
may take possession of the land. which 
shall thereupon vest absolutely in the 
Government free from all enumbrances. 
Section 17 of the Act provides that in 
cases of urgency whenever the appropri- 
ate Government so directs. the Collector, 
though no such award has been made. 


may on the expiration of fifteen days. 


from the publication of the notice men- 
tioned in Section 9. sub-section (1). take 
possession of any land needed for public 
purpose or for a company. Such land 
thereupon vests absolutely in the Gov- 
ernment free from encumbrances. 
Sub-section (4) of Section 17 of the Act 
provides that in cases of any land to 
which, in the opinion of the appropriate 
Government the provisions of sub-sec- 
tion (1) or sub-section (2) are applicable 
the appropriate Government may direct 
that the provisions of Section 5A shall 
not apply and if it does so direct. a 
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declaration may be made under Section 6 
in respect of the land at any time after 
the publication of the notification under 
Section 4, Sub-section (1). It is thus 
clear that under Sec. 17(1) and (4) of 
the Act before . an appropriate Govern- 
ment can direct that the provisions of 
Section 5-A of the Act are to be. dispens- 
ed with, the Government has to be 
satisfied that the case is one of urgency. 
Though the satisfaction- under Sec. 17(4) 
of the Act is subjective one and not 


open to a challenge before a Court of . 


law, the appropriate Government must 
be satisfied in respect of an objective 
fact namely the existence of urgency. 
Such a satisfaction can only be arrived 
at by the appropriate Government after 
applying its. mind and taking into ac- 
count relevant consideration regarding 
the urgency. The condition precedent to 
the exercise of powers under Section 17 
(1) and (4) of the Act is that the Govern- 
ment must be satisfied that the possession 
of the land is required urgently. The 
question is. what is the meaning of the 
phrase “in cases of urgency” occurring in 
Section 17(1) of the Act. so that the ap- 
propriate Government can with 
under S. 17(4) of the Act the procedure 
of statutory inquiry contained in Section 
5-A of the Act enabling the owner to 
raise objections before the acquiring au- 
thority. The provisions of Section 5-A of 
the Act enjoin a hearing to a. person who 
is entitled to oppose acquisition. This is 
a statutory right vested in a person who 
is entitled to oppose acquisition. What 
sub-section (4) of Section 17 empowers 
the Government is that, in the case of 


‘any land to which in the opinion of the 


appropriate Government the provisions 
of sub-section (1) or section (2) are appli- 
cable, the appropriate Government may 
direct that the provisions of Section 5-A 
of the Act would not apply. The phrase 
“in case of. urgency” has to be read in 
the light of the provisions of Section 5-A 
of the Act. The urgency contemplated 
by the provisions of Section 17(1) and (4) 
of the Act. therefore. must be of such a 
character that it cannot brook the de- 
lay of the period of inauiry under Sec- 
tion 5-A of the Act. The urgency must 
be such that the period required for in- 
quiry under Section 5-A of the Act would 
cause great -prejudice or inconvenience 
So as to defeat the very purpose of acaqul- 
sition and the purpose of. acquisition can- 
not be fulfilled. The urgency must be 
such that -the purpose of acauisition can- 
not await the period of 30 days and the 
reasonable period of the inquiry under 
Section 5-A of the Act. Normal proce- 
dure of acquisition under the Act is to is- 
sue a notification under Section 4 of the 
Act and to give the person affected an 
opportunity . to file his objections which 
are to be heard by the Collector and te 
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be considered by him and the Govern- 
ment before the issuance of notification 
under Section 6 of the Act. The provi- 
sions contained in Section 17(1) and (4) 
of the Act are in the nature of excep- 
tion to this normal procedure. Cases in 
which compliance with the procedure 
prescribed by Section 5-A of the Act can 
be dispensed with, are those. in which on 
account of the exceptional circumstances 
of the case, acquisition does not brook 
any delay and is urgent. The provi- 
sions of Section 17(1) and (4) of the Act 
deprive a person of his statutory right 
of filing objections and of being heard. 
and therefore, are rarely to be exercised 
or could be exercised only when the con- 
dition precedent to the exercise of the 
power is fulfilled. It is true that the 
provisions of Section 17 (1) and (4) of the 
Act provide that the Government has to 
be satisfied that the lands are urgently 
needed and this opinion of the Govern- 
ment is not justiciable but it is to be 
noted that the opinion of the Govern- 
ment must be based on the obiective 
fact and the condition precedent to the 
exercise of power under Section 5-A of 
the Act must be fulfilled. The condi- 
tion imposed by Section 17 (1) is a con- 
dition upon which the jurisdiction ` of 
the State Government depends and it is 
obvious that by wrongly deciding the 
question as to the urgency of the land. 
the State Government cannot vive itself 
jurisdiction to give direction to the Col- 
lector to take immediate possession of 
the land under Section 17(1) of the Act. 
It is well established that where the ju- 
Tisdiction of an administrative authority 
depends upon a preliminary finding of 
fact the High Court is entitled. in a pro- 
ceeding of writ to determine. upon its in- 
dependent judgment. whether or not that 
finding of fact is correct. Even though 
the power of the State Government has 
been formulated under Section 17 (4) of 
the Act in subjective terms the expression 
opinion of the State Government can 
be challenged as ultra vires in Court of 
law if it could be shown that the State 
Government misconstrued the provision 
of the Section or never applied its mind 
to the matter or the State Government 
did not honestly form that opinion or 
there are no materials upon which the au- 
thority could form the requisite opinion 
or the action of the State Government is 
mala fide. Vide Raja Anand Brahma 
Shah v. State of Uttar Pradesh. AIR 1967 
SC 1081 and Rohtas Industries Ltd. v. S. 
D. Agarwal, ATR 1969 SC 707. If, there- 
fore, in a case wherein the lands under 
acquisition are-not actually needed ur- 
gently but the approprite Government 
forms such an opinion, the Court of law 
ean interfere. The provisions of Sec- 
tion 17(1) and (4) of the Act have been 
interpreted in the same wav in which 
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we have done by the Mysore High Court 
in Thirumalaiah v. State of Mysore 
AIR 1963 Mys 255; and Kashappa Shiv- 
appa v. Chief Secy to the Govt. of 
Mysore, AIR 1963 Mys 318: and by the 
Kerala High Court in K. Seshagir Maller 
v. Special Tehsildar for Land Acauisi- 
tion, Kozhikode. AIR 1965 Ker 92. 


3. Thus having laid down what is 
necessary to be established to invoke 
the exercise of power conferred under 
Section 17 (1) and (4) of the Act. let us 
apply the law to the cases before us. In 
Speciali Civil Applications Nos. 1603 and 
1604 of 1967 the facts are similar. In 
both the petitions the petitioners have 
alleged that there was no need to apply 
the urgency clause. The urgency clause 
was applied at the time of issuance of 
the notifications under Section 4 of the 
Act. The Officer who issued the notifi- 
cations under Section 4 of the Act is now 
dead and the Government is not in a 
position to file his affidavit to show the 
reasons why the urgency clause was 
sought to be applied in these cases. Shri 
S. N. Sawant and Shri V. V. Ramasub- 
barao, Under-secretaries to Government 
of Gujarat have filed affidavits on behalf 
of the State Government stating that the 
present village site of Kholeshwar village 
is situated on the bank of river Tanti 
and the bank has been damaged every 
year by flood water. It was. therefore, 
feared that the people of the village 
would be in danger. The population of 
the village is also increasing and the 
existing village site was not found suffi- 
cient to accommodate the growing popula- 
tion of the village. The existing residen- 
tial sites were in low lying area and were 
not suitable or accommodating the po- 
pulation. The officers further stated 
that the residents of village Kholeshwar 
had applied on October 21, 1963 to the 
Taluka Development Officer, Kamreij. re- 
questing that the village was situated 
just on the bank of river Tapti and the 
bank was damaged from year to vear and 
as such it was feared that the village 
would come into danger at any moment. 
It was further alleged in this application 
that the population of the village was in- 
creasing and the village site was not suffi- 
cient to meet the requirement. After in- 
quiry at various levels the Government 
in Revenue Department by order dated 
June 10. 1966 accorded sanction to ac- 
quire land under S. Nos. 11 and 14 of 
the village. After preliminary inquiries 
the Government was prima facie satis- 
fied that it was necessary to acquire the 
land urgently. The notificatlons under 
Section 4 of the Act were issued on Jan- 
uary 24. 1967 applying the urgency clau- 
se and the public notices under S. ‘4(1) 
of the Act were issued on March 13, 
1967. The notices were published on 
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the notice board of the Taluka Office on 
March 24, 1967, at the village Chore on 
March 20. 1967 and on the site on March 
20, 1967. The petitioners were served 
with the notice under Section 4(1) of the 
Act on March 21. 1987 informing that 
the lands were being acquired under the 
urgency clause and the provisions of 
: Section 5-A of the Act were not appli- 
cable. It is thus clear that the applica- 
tion to acquire the land was made by 
the village people on October 22, 1963 
- and the notification under Section 4(1) of 
the Act acquiring the land urgently 
were issued only’ on January 24. 1967. 
This conduct of the Government. clearly 
indicates that the State Government 
waited for a long period before issuing 
the notifications under Section 4{1) of 
the Act dispensing with the proceeding 
- under Section 5-A of the Act. It appears 
that as the lands were sought to be ac- 
quired to accommodate flood stricken 
people, the authorities took the view that 
the urgency provisions contained in Sec- 
ion 17(1) and (4) of the Act automatical- 
y applied to the case. The urgency pro- 
visions can apply only if the process of 
acquisition could not brook the delay of 
‘the period of 30 days and the reasonable 
period required for an inquiry under Sec- 
tion 5-A of the Act. The facts of the 
case Clearly indicate that the instant 
cases are not one which could be covered 
by the provisions of Section’ 17 (1) and 
(4) of the Act inasmuch as the application 
to acquire land was made by the village 
people to the Government in the vear 
1963, the Government -decided to take 
the land in year 1966 and ultimately the 
notifications -under Section 4 of the Act 

i ing the provisions of Section 5-A 
of the Act were issued on January 24, 
1967. It is to be noted that the notifica- 
tions were issued in January 1967, at 
which time, there was no danger of any 
flood nor was there any material on the 
record to show that the population had 
so increased at the time that it could 
not brook the delay of 30 days and the 
reasonable period 
Section 5-A of the Act. | 


4. In special Civil Application 
No. 684 of 1967. the petitioners have al- 
leged that some of the residents of village 
Ichchhapore who were Koli by community 
had applied to the Collector. Surat on 
July 15, 1958 for acquiring lands includ- 
ing S. Nos. 952 and’ 953 of village site of 
Ichchhapore, stating therein that they were 
ready and willing to take the said land 
for building houses for their residence 
and for tethering- their cattle. In pursu~ 
ance of the said application an inquiry 
was made by the Special Land Acquisti- 

’ Officer Into the bona fides of the 
application but no further steps were 
taken in pursuance thereof. In the year 
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1966 when the General Election in the 
country. was approaching nearer and 
nearer, one of the Hon’ble members of 
the Assembly who was also Deputy Minis“ 
ter in the then Cabinet who was con- 
testing the Election and assured these 
Kolies who had larger number of votes 
in the village Ichchapore and had great 
influence on other Kolies in the surroun- 
ding: villages and who belong to the op- 
posite party, to get the acquisition pro- 
ceedings in respect: of the lands started 
if all the votes of the voters of the Kolf 
community in village Ichchhapore and of 
their relatives residing in Taluka Chorasi 
were cast in favour of the said Hon’ble 
Member. The said Hon’ble Member ex-~ 
ercising her influence on the relevant au- 
thorities got the notification issued under 
Section 4 of the Act on February 3. 1967. 
It was further stated by the petitioners 
that S. Nos. 949 and 951 and other sur- 
vey numbers were available for accom- 
modating the flood stricken residents but 
instead of acquiring these survey num- 
bers _the authority issued notifications 
acquiring lands of the petitioners. If 
was further alleged that the lands which 
are sought to be acquired are situated at 
lower level than the village site and. 
therefore. the acquisition was mala fide. 
In support of this contention the peti- 
tioners have filed affidavit of Mr. K. A. 
Kapadia who is an Architect & Consult- 
ing Engineer. Mr. Kapadia stated in 
his affidavit and the report annexed 
thereto that S. -No. 949 is situated af 
high level and that it is not affected by 
high tide Water. He further stated that 
the village site of village Ichchhapore 
being between 6 to 8 feet higher tide 
level was and is never affected by high 
tide water. According to the expert the 
village site being 6 to 8 feet above high 
tide level and “the lands under reference 
being 2 feet above high tide level in a 
case of heavy flood in river Tanti the 
lands under reference would be first 
affected and would submerge into water 
much below the village site. Mrs. m 
laben Bhatt, Deputy Minister of Health, 
has filed an affidavit denying the al- 
legations that in the year 1966 when the 
general election in the country was ap- 
proaching nearer she had assured the ` 
people of village Ichchhapore to get the 
acquisition proceeding in respect of the 
lands in question started. if all the votes 


cast 
the question of ex of undue - in- 
fluence by the Deputy Minister is a dis- 
puted one There is no dispute that the 
village people had made an application 
to acquire the land in the year 1958. The 
record of the case clearly indicates that 
mo steps were taken by the Government 
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till 1967 to acquire land for the village 
people. It was only on February 15, 
1967 that the Government issued the 
notification under Section 4 of the Act 
containing a direction under Section 17 
(4) of the Act dispensing with the proce- 
dure under Section 5-A of-the Act. This 
conduct of the Government clearly in- 
dicates that there was mo urgency to 
take immediate possession of the lands in 
question in exercise of the powers under 
ection 17(1) and (4) of the Act. More- 
over, the petitioners have stated in their 
petition that their lands which are 
sought to be acquired are situated on the 
lower level than the village site and. 
therefore, the acquisition is mala fide. 
The Government was given an opportu- 
nity to have the say on this point but no 
affidavit is filed in spite of the time given 
to the Government. The consequence is 
that the statement of the petitioners that 
the lands are situated on lower level re- 
mains unchallenged and that being the 
position. the acquisition of the lands of 
the petitioners in order to accommodate 
the flood stricken people. is nothing but 
an abuse of power and it must be said 
that the Government made a colourable 
use of power conferred under Section 17 
(1) and (4) of the Act. 


5. The question then arises what 
should be the order on the applications 
of the petitioners. It was argued by the 
learned advocate for the petitioners that 
the notifications under Sections 4 and 6 
of the Act should be quashed in entirety. 
On the other hand Mr. Shelat argued 
that the notifications under Section 6 of 
the Act may be quashed in entirety but 
not the notifications under Section 4 of 
the Act. The direction in the noti- 
fication under Section 4 of the Act 
that the provisions of Section 5-A of 
the Act’shall not apply in respect of the 
lands acquired may only be quashed. Mr. 
Shelat further argued that he is ready 
and willing to give an undertaking on be- 
half of the State Government that the 
objections that may be filed by the peti- 
tioners within the time specified bv this 
Court shall be considered by the authori- 
ties and on the basis of this undertaking 
the entire notifications under Section 4 
(1) of the Act need not be quashed. Mr. 
Shelat relied on two decisions of this 
Court. The first decision which is reli- 
ed upon by Mr. Shelat is reported in 
Hiralal Harjivandas v. State of Gujarat, 
(1964) 5 Gui LR 924. In that case it ap- 
pears that an undertaking was given by 
the State Government and which was 
supplemented by-acaquiring body that the 
objections of the petitioners . would be 
considered even though they were be- 
vond the period of 30 days of the notifi- 
cation issued under Section 4(1) of the 
Act. The Division Bench consisting of 
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Shelat C. J. and my learned brother took 
the view that a notification under S. 4 
of the Act was severable because the 
part of the notification declaring that the 
lands are needed or are likely to be 
needed for the public purpose was sepa- 
rate and independent of the part of the 
notification directing that the provisions 
of Section 5-A of the Act shall not ap- 
ply. In Ishwarlal Girdharlal Joshi v. 
State of Gujarat. (1967) 8 Gui LR 729 a 
Division Bench of this Court consisting 
of Bhagvati J. (as he then was) and N. G. 
Shelat J. took the view that it was well 
settled that if a direction given under 
section 17(4) of the Act is invalid. the 
direction alone would be liable to be 
struck down and not the whole notifica- 
tion under Section 4 of the Act since the 
direction can be easily severed without 
quashing the notification under Section 
4 of the Act. Now under the provisions 
of Section 5-A of the Act. any person in- 
terested in any land which has been 
notified under Section 4(1) of the Act as 
being needed or likely to be needed for 
a public purpose or for a company may 
within 30 days after the issue of the noti- 
fication, object to the acquisition of the 
land. The objections are to be filed be- 
fore the Collector. Therefore, the au- 
thority to decide whether the objections 
have been filed within the period of 30 
days or not, is in the first instance, the 
Collector. The Collector, though a ser- 
vant of the State whenhe exercises the 
power under Section 5-A of the Act ex- 
ercises the statutory power. The Collec- 
tor when exercising statutory power acts 
on his own. The Collector is an indepen- 
dent officer. The Supreme Court in Jay- 
antilal Amratlal v. F. N. Rana. AIR 1964 
SC 648 at p. 649. while dealing with the 
question of the powers of the Collector 
under Section 5-A of the Act has observ-~ 
ed as under: 


“There was in the present case no 
delegation of any judicial powers vested 
in the Central Government. The power 
to hold an inquiry is statutorily vested 
in the Collector and the Collector has ex- 
ercised that power.” 


Thus the Collector when he exercises the 
power under Section 5-A of the Act acts 
as an independent statutory officer and 
not as agent or delegate of the Govern- 
ment. The Collector when exercising 
the power under Section 5-A of the Act 
is not bound in discharge of his statutory 
functions to follow any instructions 
given by the Government. The decisions 
of this Court which have been cited 
hereinbefore proceeded on assumption 
that the Government had the power to 
direct the officer to receive the objec 
tions even though the same had been fil- 
ed after the statutory period of 30 .dava 
provided under Section 5-A of the Act. 
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It was not noticed by the Court nor it 
Was argued before the Court that the 
undertaking by the Government cannot 
bind the Collector while discharging his 
functions under Section 5-A of the Act. 
It is clear that such an unde 

given by the State cannot bind the Col- 
lector nor can the Court on the basis of 
an undertaking aid a party to contra- 


vene the provisions of the law. The Gov-. 


ernment cannot take into consideration 
the objections filed after the statutory 
period. The period - within which the 
objections are to be filed is an essential 
requirement and it is only these obiec- 
tions which are filed within the period 
provided in the section that can be con- 
sidered. The consideration of the obiec- 
tions filed within the statutory time is 
condition precedent to exercise of power 
under Section 5-A of the Act and it can- 


not be extended by deciding to take into. 


consideration objections filed beyond the 
statutory period. We are aware of the 
fact that the Government is not bound 
by the report of the Collector . under 
Section 5-A of the Act and also that the 
decision of the appropriate Government 
on the objections shall be final. The sta- 
tute casts a duty on the officer to report 
and the Government is bound to con- 
sider the same before issuance of notifi- 
cation under Section 6 of the Act. What 
is final is the decision of the appropriate 
Government on the objections i.e. the 
decision on merits. The Government can 
consider only those objections which are 
filed within the period of 30 days as 
provided in Section 5A of the Act. The 
said requirement is also a condition pre- 
cedent to the exercise of power by the 
appropriate Government. under Section 
6 of the Act. It is, therefore, clear that 
this Court can have no jurisdiction to is- 
sue a direction to the Collector to re- 
ceive the objections if filed beyond the 
Statutory period. The aforesaid deci- 
sions of this Court were decisions per in- 
curiam as the Collector’s position while 
exercising powers under Section 5-A of 
the Act was not noticed by the Court or 
was not brought to the 
Court and. therefore, cannot have the 
force of binding authority. The notifi- 
cation under Section 4(1) of the Act con- 
tained a direction for g- with 
the inquiry under Section 5-A of the Act. 
Admittedly Section 5-A of the Act gives 
to the person affected a right to file ob- 
Jections within 30 days from the date of 
publication of the notification under Sec- 
tion 4 of the Act. There is no dispute 
that the sald statutory period has ex- 
pired in the present cases. It is to be 
noted that in these cases the notifications 
are. required to be quashed because the 
Government has failed to comply with 
the provisions of Section 17(1) and (4) of 
the Act. The notifications are not re 
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quired to be quashed for any fault of the 
petitioners. Under the law the petitioners 
are entitled to compensation at the price 
prevalent on the date of the notification 
under Section 4 of the Act. There is no 
reason why the citizens should be de- 
prived of the statutory right of receiv- 
ing compensation at the price prevalent 
on that date due to the fault of the Gov- 
ernment in exe powers under Sec- 
tion 17(1) and (4) of the Act. 


6. The result is that we declare 
the notifications under Sections 4 and 6 
of the Act in their entirety. in - each of 
these cases, as illegal, invalid and’ unau- 
thorised The respondents are restrain- 
ed from enforcing the said notifications 
against the petitioners. The petitioners 
had obtained interim relief with regard 
to taking of possession of the lands. The 
parties are agreed-before us that the petli- 
tioners have been and are in possession of 
the land sought to be acquired under the 
notifications under Sections 4 and 6 of 
the Act. Under the circumstances it is 
not necessary to pass any order for res- 
toration of possession of the land. The 
rule issued on the petitions. in each of 
these cases. is made absolute with costs. 


Application allowed. 
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S. H. SHETH AND D. P. DESAI, JJ. 
Candhi Gopaldas Gordhandas, Appel- 


‘lant v. Bai Lalitabai Marghabhai. Res- 


pondent. 


Civil Revn. Appln. No. 833 oe 1970. 
D/- 30-6-1970. from order of C. Rane 
Dist. J. Jamnagar. in Civil renee No. 


: 187 of 1964. 


(A) Civil P. C. (1908), S. 1000) — 
All decisions in execution proceedings 
on the questions relatmg to execution, 
discharge or satisfaction of decree 
amount to ‘decrees’ within S. 2(2) by vir- 
tue of S. 47 and second appeals would 
lie by virtue of S. 100(1) when there is 
no other express bar. (Para 8) 


(B) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 29(2) — No 
second appeal lies in proceedings - to ex- 
ecute a decree passed in a suit governed 
by S. 28 of the Act. Section 29(2) ex- 
pressly prohibits such appeal within the 
Civil P. C. 


(X-Ref: S. 28)—(X-Ref: Civil P. C. (1908), 
S. 100 (D): Second Appeal No. 688 of 
1963 D/- 12-12-1969 (Guj), Overruled. 


(Para 9) 
EO/FO/C134/71/KSB 
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(C) Civil P. C. (1908), S. 115 — A 
second appeal not maintainable in Law 
can be.converted into revision by the 
High Court at the instance of the appel- 
lant. (Para 10) 


(D) Civil P. C. (1908), S. 47 — In ex- 
ecuting a compromise decree the Court 
has power to determine whether the 
decree contains a penal clause or a 
contract and to grant relief on that basis 
—(X-Ref: S. 38 and O. 23, R. 3). AIR 1963 
Guj 256, Overruled. AIR 1951 Bom 290, 
Rel. on. (1969) 10 Guj LE 431, Explained 
and Distinguished. (Paras 18, 19) 

In executing a consent decree direct- 
ing. payment of arrears of rent in instal- 
ments with a default clause. it is for the 
executing court to decide whether the 
terms of the decree attract the ratio laid 
down in (1884) 8 Bom LR 813 _ or 
that laid down in AIR 1949 Bom 97 (FB) 
in order to grant relief to the judgment 
debtor accordingly. (Paras 18. 19) 
Cases Referred: Chronological Paras 


(1969) 10 Gui LR 431 = ILR 
(1969) Gui 291. Ahmedabad Munici- 


pal Corporation v. Joitaram 

Ganesh 14 
(1969) Second Anpeal No. 688 of 

1963, D/- 12-12-1969 (Gui) 9 


(1963) ATR 1963 Guj 256 (V 50) = 

4 Gui LR 1096. Tribhuvandas 

Lallubhai Shah v. Chhitalal 

Chunilal Shah ‘ 11. 13. 18 
(1958) ATR 1958 Bom 471 (V 45) = 

60 Bom LR 122. Bai Manuben 

Chimanrao v. Bhimabhal 

Nagariti 14 
(1951) AIR 1951 Bom 290 (V 38) = 

53 Bom LR 100. Gaianan Govind 

y. Pandurang Keshav 17. 19 
(1949) ATR 1949 Bom 97 (V 36) = 

50 Bom LR 688 (FB). Waman 

Vishwanath Bapat v. Yeshwant 

Tukaram 15. 17, 18 
(1886) ILR 10 Bom 435. Shirekuli 

Timapa Hegda v. Mahablva 16. 18 
(1884) 8 Bom LR 813 = ILR 31 

Bom 15. Krishna Bai v. Hari 

Govind Kulkarni 16. 17. 18 

D. L. Barot. for Appellant: K. C. 
Shah. J. E. Patel, for Respondent. 

S. H. SHETH, J.: This Second Abp- 
peal arises out of execution proceedings. 

2. The facts of the case briefiy 
stated are as under. 

The respondent who is the original 
decree-holder-landlord obtained against 
the appellant who is the original judg- 
ment-debtor-defendant decree in Regular 
Civil Suit No. 60 of 1963 decided by the 
Court of the Civil Judge (Junior Divi- 
sion) at Dwarka. The suit was filed for 
recovering arrears of rent and the parties 
arrived at a compromise in that suit. 

The compromise decree was, there- 
fore, passed w. provided for pay- 
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ment of arrears of rent by instalments spe- 
cified therein. It also provided for the con- 
sequences of default in payment of de- 
cretal instalments. If the judgment-deb- 
tor failed to pay any one instalment the 
plaintiff would be entitled to recover the 
whole of the remaining amount in one 
lump sum and he would also be entitled 
to obtain vacant and actual possession of 
the suit premises shop No. 4 and godown 
No. 4. It further provided for the defen- 
dant continuing to pay compensation 
for the use and occupation of the suit pre- 
mises at the rate specified in the said 
decree by the 10th of every month as 
and when it would become due. The 
decree further provided that if default 
was committed in paying the said amount 
of compensation for any two months to- 
gether. then the decree-holder-plaintiff 
would be entitled to recover vacant pos- 
session of the suit premises from the de- 
fendant by executing the decree. 


3. It appears that the judgment- 
debtor committed certain defaults. There- 
fore, the decree-holder filed in the Court 
of the Civil Judge (Junior Division) at 
Dwarka Regular Darkhast No. 14 of 
1964 for recovering possession of the suit 


premises. The jfudgment-debtor raised 
o on to the executability of the 
ecree. 


4 The learned Trial Judge con- 
sidered the objections raised by the tudg- 
ment-debtor and negatived them. He 
proceeded to execute the decree. 


5. The judgment-debtor challeng- 
ed that order passed by the learned Trial 
Judge in the Court of the District Judge 
at Jamnagar in Regular Civil Appeal No. 
187 of 1964. For the reasons recorded by 
the learned District Judge in his judg- 
ment he concurred in the final order pass- 
ed by the learned Trial Judge. 


6. It is against that appellate 
order made in execution proceedings that 
the present Second Appeal has been fil- 
ed by the judgment-debtor. 


7. Mr. K. C. Shah. appearing for 
the decree-holder respondent. has raised 
a preliminary obiection to the maintain- 
ability of this Second Appeal. In order 
to consider the question of maintainabi- 
lity of the Second Appeal it is necessary 
to state a few facts. The area in which 
the suit premises are situate was govern- 
ed at the relevant time by the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act. 1947 (hereinafter referred 
to as the “Bombay Rent Act’”.) The plain- 
tiff as the landlord of the suit premises 
filed the suit against the defendant who 
was his tenant. The suit was filed for 
recovering possession on the ground of 
arrears of rent. It was in that suit that 
the compromise decree was passed. The 
proceedings in the suit. therefore. were 
governed by the provisions of the Bom- 
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bay Rent Act. Section 29(2) of the Bom- 
bay Rent Act bars Second Appeals in 
matters governed by the provisions of 
the Bombay Rent Act. It has been argu- 
ed that this appeal is under Section 47 of 
the Code of Civil Procedure. In our 
opinion, that argument is misconceived. 
Section 47(1) of the Code of Civil Proce- 
dure provides as under. 


“Al questions arising between the 
parties to the suit in which the decree 
was passed. or their representatives. and 
relating to the execution, discharge or 
satisfaction of the decree, shall be de- 
termined by the Court executing the 
decree and not by a separate suit.” 
Sub-sections (2) and (3) of Section 47 are 
mot material for the purpose of the pre- 
sent case. What sub-section (1) of Sec- 
tion 47 provides is the scope and ambit 
of the question which may be agitated 
in execution proceedings. It does not deal 
with the right of appeal. The scone of 
execution proceedings, as laid down by 
sub-section (1) of Section 47, relates only 
to questions or matters relating to the 
execution, discharge or satisfaction of 
the decree. No other question which 
does not pertain to any of these three 
matters can be agitated in execution pro- 
ceedings. On a of sub-sec- 
tion (1) of Section 47. therefore. it is 
clear that the function that it performs 
is very much different from one provi- 
ding for appeals. 

8. Now the other provisions to be 
considered in this behalf are Section 100 
and sub-section (2) of Section 2 of the 
Code of Civil Procedure and sub-section 
(2) of Section 29 of the Bombay’ Rent 
Act. Section 100 of the Code of Civil 
Procedure provides for appeals from 
decrees passed in appeal by any Court 
subordinate to the High Court. The re- 
levant portion of sub-section (1) of Sec- 
tion 100 is in the following terms. 


“Save. where otherwise expressly 
‘provided in the body of this Code or by 
any other law for the time’ being in force. 
an appeal shall. lie to the High Court 
from -every decree passed in appeal by 
any court subordinate to a High Court, 
on any of the following grounds......... d 
There are two material ingredients which 
must be satisfied in order to attract the 
provisions of Section 100. The first in- 
gredient is that the decree sought to be 
challenged under Section 100 must be a 
‘decree in appeal The second ingredi- 
ent is that there must not be any other 
express provision either in the body of 
the Civil Procedure Code or in any other 
law for the time being in force barring 
an appeal against an appellate decree. 
Clauses (a), (b) and (c) of Section 100 
and sub-section (2) of Section 100 are not 
relevant for the purpose of this case. 
The first ingredient is that there must be 
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decree in appeal which, alone can be 
challenged under Section 100. ‘Decree’ 
has been defined by Section 2(2) of the 
Code of Civil Procedure in the following 
terms. » 


"udecree” means the formal expres- 
sion of an adjudication which, so far as 
regards the Court expressing it, conclu- 
sively determines the rights of the par- 
ties with regard to all or any of the mat- 
ters in controversy in the suit and may 
be either preliminary or final. It shall be 
deemed to include. the refection of a 
plaint and the determination of any aques- 
tion within Section 47 or Section 144....” 
The rest of the definition is not relevant 
for the purpose of this case. This defi- 
nition of ‘decree’ given in sub-section (2) 
of Section 2 by a deeming fiction eleva- 
tes to the status of a decree determina- 
tion of any question under Section 47 of 
the Code of Civil Procedure. Therefore, 
bearing Section 47 in mind, all decisions 
in execution proceedings on the questions 
relating to execution, satisfaction and 
discharge of the decree amount to ‘de- 
crees’ and, therefore, provisions of Sec- 
tion 100 are attracted. In execution pro- 
ceedings, so far as the right of appeal is 
concerned, Section 47 is significant onlv 
In so far as it has been referred to in Sec- 
tion 2(2). so as to embrace the orders in 
execution within the terms of ‘decree’, 
Since, by virtue of the definition of 


- ‘decree’ given in S. 2(2) read with Section 


47, Section 100 is attracted to orders in 
execution proceedings, second appeals 
lie in execution proceedings if there is no 


TiN impediment arising out of Section 


9. In the instant case, if there is 
no other impediment. second appeal shall 
certainly be competent. But the expres- 
sion save where otherwise expressly pro- 
vided resedit. axvadeawn by any other law 
for the time being in force, used in sec- 
tion 100. in our opinion, creates such an 
impediment. An express provision to the 
contrary has been made in Section 29(2) 
of the Bombay Rent Act. It expressly 
prohibits second appeals. The material 
part of sub-section (2) of Section 29 runs 
as under. 


“No further appeal shall lie against 
any decision in appeal under sub-section 
(1)...... Now turning to sub-section (1) of 
Section 29 we find in clause (b) the fol- 
lowing provisions. 

“(1) Notwithstanding anything con- 
tained in any law. an appeal shall lie. 


(b) elsewhere, from a decree or order 
made by a Judge of the Court of Small 
Causes established under the Provincial 
Small Cause Courts Act, 1887. or by the 
Court: of the Civil Judge deemed to be 
the Court of Small Causes under clause 
(c) of sub-section (2) of Section 2 or by 
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a Civil Judge exercising such iurisdic- 
fen. to- the District C 
The decision ‘contemplated by sub-sec- 
tion (2) of Section 29 is the appellate 
decree or order which may be passed 
against original decrees and orders made 
under Section 28. Clause (b) of sub-sec- 
tion (1) of Section 29 contemplates ori- 
ginal decrees and orders made under 
Section 28 of the Bombay Rent Act. Sec- 
tion 28- refers to ‘any suit or proce 
between a land-lord and a tenant relat- 
ing to the recovery of rent or possession 
of any premises. expression us 
in sub-section (1) of Section 28 is wide 
enough to embrace execution proceed- 
ings within its ambit. Explanation to 
Section 28 gives an indication of the 
ambit of the ression ‘proceeding’ used 
in sub-section (iy of Section 28 which is 
in the following terms. 

‘In this section “proceeding” does 
not include an execution proceeding ari- 
sing out of a decree passed before the 
coming into operation of this Act.” 

By necessary implication, therefore. ex- 
ecution proceedings arising out of decrees 
passed after the coming into operation of 


the Bombay Rent Act are included in the 
expression ‘proceeding’ used in sub-sec- 
tion (1) of Section 28. Therefore. origi- 
nal execution proceedings for recovery of 
possession between a landlord and tenant 
are governed by Section 28({1). If it is 
so, appeal against any decision therein re- 
lating to execution, discharge and satis- 
faction is competent under Section 29(1) 
but a further appeal against an appellate 
decision in such proceedings is barred 
by sub-section (2) of Section 29. We may. 
however, state that ‘decree’ used in Sec- 
tion 29(1) bears the same definition as 
in Section 2(2) of the Code of Civil Pro- 
cedure. No other or special definition of 
‘decree’ has been given in the Bombay 
Rent Act. Therefore. though second ap- 
peals in execution proceedings lie by 
virtue of Section 100 read with Section 
2(2) and Section 47 of the Code of Civil 
Procedure (and not by virtue of Section 
47). they are barred by Section 29(2) of 
the Bombay Rent Act in the proceedings 
instituted to execute decrees passed in 
suits governed by Section 28 of the Bom- 
bay Rent Act. Therefore, in our opinion. 
second appeal in the present case is in- 
competent and cannot be entertained. Our 
attention has been invited by Mr. Barot 
to the unreported decision of Mr. Justice 
Y. D. Desai in Second Appeal No. 688 of 
1963 decided on 10th and 12-12-1969 
(Gui) where the learned Judge has taken 
a contrary view only upon the considera- 
tion of Section 47 of the Code of Civil 
Procedure. The learned Judge has not 
considered the effect of Section 29(2) of 
the Bombay Rent Act and he has also 
not considered that Section 47 by itself 
does not deal with the question of appe- 
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als. That decision, therefore. in our 
opinion, does not lay down good law and 
must be overruled. 

10. In view of this position Mr- 
D. L. Barot, appearing for the appellant, 
has prayed for leave to convert this 
Second Appeal into a Civil Revision Ap- 
plication, we have granted the leave. We 
direct that this Second Appeal shall be 
converted into Civil Revision Application. 


11. Now we proceed to decide 
this matter on the basis that it is a Civil 
Revision Application. Turning to the 
merits of the case we find that the learn- 
ed District Judge has recorded certain 
findings in his appellate order relying 
upon the ratio of the decision of Mr. Jus- 
tice Raju in the case of Tribhuvandas 

ubhai Sh v. Chhitalal Chunilal 
Shah reported in 4 Guj LR 1096 = (AIR 
1963 Guj 256). The learned District Judge 
has inter alia recorded a finding that itis 
not open to any Court. after the decree is 
passed, to ascertain whether the decree 
as passed contains a penal clause. He 

er observed that, once a decree 
is passed, it must be ereid ae it Pe in 
view of the provisions 
Civil Procedure Code ao "ie ee is 
modified or reversed in appeal by the 
superior Court. He has er observed 
that it is not the to ne judgment-debtor 
to contend that the consent decree in question 
creates afresh lease in his favour. These 
observations made by the learned District 
udge flow from the decision of Mr. Justice 
aju in the case of Tribhuvandas Lallubhai 
Shah, 4 Guj LR 1096 = (AIR 1968 Guj 
256) (supra). It was not open to the learn- 
ed District Judge to take a a vias view 
from the view expressed by Mr. Justice 
Raju in the aforesaid case. The learn 
Advocate for the appellant before the Dis- 
trict au therefore also could not, in face 
of the said decision, advance any arguments 
on the ‘question. e second finding which 
the learned District P udge has recorded is 
that there was no evidence to show that the 
judgment-debtor had tendered the amount 
of the second instalment and that the judg- 
ment-creditor had refused to accept it. It 
is in that view of the matter, having been 


ee rincipally earn by the ratio of the 
ace given by Mr. Justice Raju in mG 
ease of Tribhuvandas allubhai Shah, 


Guj LR 1096 = (AIR 1963 Guj 356) 
(supra) that the learned District Judge dis- 
missed the appeal without entering into the 
merits of the case. 


This oie of the learned District 
Judge and the decision of Mr. Justice Raju 
e case of Tribhovandas Lallubhai Shah, 
4 Guj LR 1096 = (AIR 1968 Guj 256) 
pg } have been challenged by Mr. D. L. 
arot before us. On the other hand, Mr. 
K. C. Shah, appearing for the judgment. 
creditor, has contended that whether a de- 
cree creates a fresh lease or not cannot be 
inquired into in execution proceedings. 
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12. Before we deal with the, sub- 
missions made by Mr. K. C. Shah and pro- 
ceed to examine the Civil contentions, we 
would like to reproduce the relevant por- 
tions of the decree under execution. ey 
are as under. “It is ordered that according to 
consent terms Ex. 19 the amount of com- 
pensation for the portion (sic) and use of the 
portion in possession of the defendant in 
suit upto the date 31-12-63 comes to Rupees 
792/- and on deducting the amount of half 
of the Court fee of the plaint ‘which the 
plaintiff is going to get refunded the costs 
of the suit comes to Rs, 148 which make in 
all Rs. 940/- which the defendant do pay 
to the plaintiff by the following instalments 
Bs. 500, 
date 25-1-64 and the rest of the amount of 
Rs. 440/- on the date 25-4-64. The instal- 
ment is to be paid on the fixed date in 
time.” 


Pausing here for a moment, if we look at 
the decree we find it' to be purely a money 
decree. Then follows the default clause in 
the decree under execution which is in the 
following terms. 


“If there be default in paying any one 
instalment, then in that event e plain- 
tiff is entitled to recover the whole of the 
remaining amount in one lump sum. And 
the plaintiff is entitled to obtain vacant and 
actual possession of shop No. 4.and godown 
No, 4 being the premises in suit which are 
in my (the defendant) possession. And in 
that event I, the defendant agree to hand 
over the actual vacant possession of the 


same. 
Then follows the third part of the decree 
which provides for payment of compensa- 
tion by the judgment-debtor to the judg- 
ment-creditor with consequences of any de- 
fault which he may make in payment there- 
of. It is in the following terms. 


“I, the defendant, am to continue to 
pay the amount of compensation for use of 
the shop ing No. 4 and godown No. 4 
in suit which are in my possession at Rupees 
38/- per month to the plaintiff by the date 
the 1 of the next month as it becomes 
due every month. If default is made in 
paying the amount of compensation for 
two months together then in that event the 
plaintiff is entitled to take vacant and actual 

ssession of the shop No. 4 and godown 


execution 


o. 4 which are in my a by ase T 


roceedings, in that case 
the defendant, am to hand over the ac 
vacant possession of the shop No. 4 and 
godown No. 4 which are in my possession.” 


13. 
arise from type are as 
follows, (1) whether the decree contains a 
penal clause a whether the judgment-deb- 
tor is enti to relief against forfel- 
ture (8) whether the decree embodies an 


the decree of thi 


independant agreement as to the delivery of 
possession so as to secure payment of 
arrears of rent and compensation contem- 
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- five hundred to be paid on the. 


‘The questions which naturally 


A. I. R. 


lated by the agreement or whether it is a 
ecree for possession out-right in execution 
of which possession of the suit premises can 

recovered. These questions which arise 
have not been decided by the learned Dis- 
trict Judge on account of the decision in 
the case of Tribhuvandas Lallubhai Shah, 4 
Guj LR 1096 = (AIR 1963 Guj 256) 
(supra). , 

14, In support of his submissions 
Mr. K. C. Shah has invited our attention to. 
a few decisions. The first one of them is 
in the case -of Ahmedabad Municipal Cor- 

ration v. Joitaram Ganesh reported in’ 1 

uf LR 481. A Division Bench of this 
High Court consisting of Mr. 
Mehta and Mr. Justice B. G. T 


tly conside the distinction be- 
tween nullity and invalidity and recorded 
the finding that whereas nullity of a decree 
can be pleaded in execution proceedings, its 
invalidity cannot be: pleaded. While defin- 
ing the base of nullity and invalidity, after 
having reviewed a number of decisions on 
the subject, it held that whereas inherent 
lack of jurisdiction would give rise to nul- 
lity, irregular or erroneous exercise of juris- 
diction which a Court has would give rise 
to invalidity. In the instant case, this ques- 
tion does not arise. It was then contended 
before the Division Bench that the question 
whether a. decree creates a fresh lease or 
not cannot be agitated in execution -pro- 
ings. The Division Bench in -fact cons- 
trued the decree (vide ae i h 6 of the 
report) and recorded the finding “that it 
never created any lease whatsoever” and 
then referred to the decision of Mr. Justice 
Datar in the case of Bai Manuben Chiman- 
rao v. Bhimabhai Nagarji reported in 60 
Bom LR 122 = (AIR 1958 Bom 471) in. 
order to derive support for their decision. 
Mr. Justice Datar im Bai Manuben’s “case, 
60 Bom LR 122 = (AIR 1958 Bom 471) 
(Supra) has expressed an opinion that the 
question whether the compromise decree 
creates a fresh lease cannot be agitated in 
execution proceedings “for the simple reason 
that once the Trial Court passed a decree 
under Order 28, Rule 3, if it ‘committed 
any error in incorporating this direction, in 
so far as it did not relate to the suit, it only 
committed a jurisdictional error”. The 
Division Bench has then proceeded to ob- - 
serve as follows:— 


h a case 
Mr, Shah has also 
not rightly pressed ground before us 
and even the ultimate conclusion of our 
learned brother Raju J. is not founded on 


d 
not be a nullity, 
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this ground. The Corporation is only affect- 
ed by the conclusion that the decree creat- 
ed a lease and we hold that this conclusion 
was wholly unjustified on the plain reading 
of the present consent decree.” 


We are unable to find in this decision an 
support for the proposition which Mr. Sh 
canvasses before us. Firstly, the Division 
Bench construed the lease and recorded the 
finding on merits that it did not create any 
lease whatsoever. Having taken that view 
on merits, it was unnecessary for them to 
make any observations on the point whe- 
ther such a question could be agitated in 
execution proceedings. 
tice Datar in Bai Manuben’s case, 60 Bom 
LR 122 = (AIR 1958 Bom 471) (Supra) 
made certain observations on the question 
but, as we shall be presently showing, did 
not lay down any principle. | He left the 
question open for future consideration. No 
reliance could have, therefore, been placed 
upon those mere observations which did not 
lay down any principle. Thirdly, Mr. Jus- 
tice Datars observations were contrary to 
two Full Bench decisions of the Bombay 
High Court to which we are referring in 
course of this judgment. Lastly, the ex- 
cerpt reproduced above from the aforesaid 
decision of our Division Bench clearly 
shows that the question was not pressed be- 
fore the learned Judges for their decision 
and also did not otherwise arise for their 
decision because the decision of Mr. Jus- 
tice Raju against which they were hearing 
that appeal was not founded upon that pro- 
position. We are, therefore, of the opinion 
that the observations of the Division Bench, 
relied upon by Mr. Shah are mere passing 
and casual observations and with great 
respect to the learned Judges who constitut- 
ed the Division Bench, they do not, in our 
opinion, lay down any rule or principle of 
law so far as the proposition canvassed by 
Mr. Shah before us, is concerned. The 
question which is canvassed before us is 
well settled by the two decisions of the Full 
Bench of the Bombay High Court to which 
we are presently referring. In the case 
reported in 60 Bom LR 122 = (AIR 1958 
Bom 471) Mr. Justice Datar was dealing 
with a compromise decree. A Similar ques- 
tion was raised before him. Instead of 
summarising what Mr. Justice Datar has 
laid down in that decision it would be more 
appropriate to reproduce his views in his 
own language, , 
“Before I deal with this contention o 
Mr. Shah on merits, it seems to me there is 
an initial difficulty in the way of the judg- 
ment-debtors raising such contention in 


execution proceedings. I have eady 
stated that the suit out of which the present 
darkhast proceedings have arisen had been 
instituted by plaintiffs Nos: 1 and 2 as 


owners and by plaintiff No. 3 as their ten- 
ant for possession of the suit premises on 
the ground that the defendants were tres- 
passers and had wrongfully occupied the 
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suit premises. It is to be noted that it was 
never the case of the plaintiffs that defen- 
dants were their tenants at any time before 
the institution of the suit and that the suit 
had been instituted after the termination of 
their tenancy. When there was a compro- 
mise in such a suit, that compromise was 
recorded by the Court, which under the 
provisions of Order XXII, Rule 3, 
Civil Procedure Code passed a decree in 
accordance therewith so far as it related to 


e suit, The subject matter of the suit in 
the present case was, as I haye already 
stat a claim for possession of the suit 


property from the defendants on the ground 
that they were trespassers. The Court 
could, therefore, pass an operative decree, 
though in accordance with the compromise 
that was subsequently arrived at, but only 
in so far as that compromise related to the 
subject-matter or the claim in the suit. If 
the executing Court finds that there is a 
id operative decree regard being had to 
the subject matter or claim in the suit, it 
must execute that decree and is not con- 
cerned to find whether the terms of the 
compromise are capable of being construed 
as pring rise to a new relationship of land- 
lord and tenant between the parties. Even 
assuming that the terms of the compromise 
are capable of such a construction, no 
operative decree in that event could have 
been passed in accordance with such a com- 
promise, as the creation of a new lease was 
a matter entirely extraneous to the suit. It 
is undisputed that the creation of a new 
lease such as is now contended for by the 
judgment-debtors was not a matter which 
related to the suit. In fact, it is urged by 
them that the terms of the compromise for 
the first time gave rise to a new tenancy in 
their favour. If, therefore, there has been 
an operative decree passed as in the present 
case, it must necessarily and exclusively re- 
late to the subject-matter or claim in the 
suit, When the Court is called upon to re- 
cord a compromise and pass a decree in terms 
thereof, the Court can pass a decree in 
terms of the compromise only in so far as 
those terms relate to the suit and not in 
relation to those terms which are extraneous 
to the suit. The function of the executing 
Court would then be to execute such a de- 
cree, and I do not think that it would be 
open to the judgment-debtors to contend in 
the execution proceedings that the terms of 
the compromise upon which the decree was 
based created a new lease in their favour. 
If the terms of the compromise evidenc 
only a transaction of lease in favour of the 
defendants, no decree could have been pass- 
ed in accordance with such terms as such 
terms obviously did not relate to the suit. 
Besides it may be noted, when the Court 
applied its mind and passed a decree in 
terms of the compromise, it must also mean 
that the Court impliedly negatived the plea 
that is now raised in the execution proceed- 
ings, namely, that the terms of the compro- 


of the . 
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mise created a new lease; for, otherwise if 
the Court had come to the conclusion or if 
the defendants had raised the contention 
that the terms of the. compromise created a 
new lease, it would never have proceeded 
to pass a decree as it did in the present 
case, The Court would have stated in that 


cedure Code. I sho d, 
that it is not open to the fudgment-debtors 
now to agitate the point which must be 


deemed to have been considered and over- 
ruled by the Court when it passed the de- 
cree in accordance with - the compromise. 
Mr. Shah has however, relied upon the 
decisions reported in Sumatibai’ Kirtikar v. 
Anant. Balkrishna, Gurupadappa Shivling- 
appa v. Akbar and Narayan chandra 
v. Gangadhar, in which some consent de- 
crees were construed in execution proceed- 
ings to operate as leases in favour of the 
judgment-debtors. He o wn my 
attention to the case of Ramjibhai Virpal 
v. Gordhandas,, i i 


roceedings and were held not to create 
eases. However, the point which I am now 
considering does not seem to have been 
raised In any of those cases. Even so, 


must respectfully state that I am bound by 
those decisions. If, however, I had rested 
my judgment on the view which I have 
ventured to express on the point I have 
dealt with so far, I would have referred this 
' appeal to a Division Bench, but as I agree 
with, the view which has been taken by the 
lower appellate Court on the construction 
of the consent decree. -I do not think it 
necessary to do so i the present case. 
(emphasis ours . 

It is clear from these observations made by 
Mr. Justice Datar that he did not decide 


the case on that point but decided it on 
merits. By not referring the matter to a 


larger Bench, He in terms left the question ` 


open. In that context we feel that the re- 
ference made by the Division Bench of 
High Court in (1969) 10 Guj LR 431 to 
that decision is only a passing reference be- 
cause there is no ratio decided in it whi 
can be discovered from 60 Bom LR 122 = 
(ATR 1958 Bom 471), 


15. In the case of Waman Vishwa- 
nath Bapat v. Yeshwant Tukaram reported 
in 50 Bom LR 688 = (AIR 1949 Bom 97 
FB) a Full Bench of the Bombay High 
Court was considering a similar question. 
The principle which has been laid down by 
the Full Bench after reviewing a number of 
decisions on the subject is that where a de- 
cree, passed either by consent or in invitum, 
permits payment of the decretal amount in 


A.L R, 


instalments and provides that on failure in 
payment of one or more instalments the 
whole amount of the decree would become 
payable at once, Courts are bound, in the 
event of such failure, to execute the decree - 
in accordance with its terms, and are not 
at liberty to relieve against the consequences 
of failure on equitable considerations except 
against penalties or against forfeitures. fn 
each case, the Court has to determine whe- 
ther a certain obligation undertaken by a 
judgment-debtor is in the nature of a penal- 


- ty or whether it is the result of a concession 


conferred upon him by the decree-holder. 
A Court of equity can grant relief against 
a condition which is in the nature of a 
penalty but if the decree-holder has con- 
erred concession upon the isla peace 


fulfil his obligation, he loses the concession 
and the Court has no furisdiction to grant 
any relief to him: in such a case. 


In the case of Shirekulitimpa 


16. ` 
Hegda v. Mahablya reported in (1886) ILR 


. 10 Bom 485 the principle which has been 


laid down is that the doctrine of penalties 
is not applicable to consent decrees and 

t those who, with their eyes open, have 
made alternative engagements and invi 
alternative orders of the Court must, if they 
fail to perform the one, perform the other, 
however greatly severe its terms may be. 

is decision was  overru the Full 
Bench caseof Krishna Baiv. Hari Govind 

ulkarni reported in (1884)8 Bom LR 818. 
In that case, it has been laid down that the 
Court can grant relief against forfeiture if 
under the consent decree, the status of 
landlord and tenant between the parties has 
arisen from contract or custom; 


-17, These two decisions of the 
Full Bench of the High Court of Bombay 
came up for consideration before a Division 
Bench of that Court consisting of Mr. Jus- 
tice Gajendragadkar and Mr. Justice Dixit 
in the case of Gajanan Govind v. Pandu- 
rang Keshav reported in 53 Bom LR 100 = 
(AIR 1951 Bom 290). It was contended in 
that case that those two Full Bench deci- 
sions in Waman Vishwanath Bapat’s case, 
50 Bom LR 688 = (AIR 9° Bom 97 
FB) (Supra) and Krishna Bai’s case, (1884) 
8 Bom LR 818 (supra) had laid down in- 
consistent principles on the same subject. 
Having considered both those decisions, the 
Division Bench held that in cases where the 
relationship of landlord and tenant was 
created or contpued between the parties by 
a compromise decree, the judgment-debtor 
(Pont would be entitled to relief against 
orfeiture resulting from his failure to pay 
the rent at the stipulated time. While fe 
ing down proposition, it followed the 
Full Bench decision in Krishna Bai’s case, 
(1884) 8 Bom LR 818 (supra) because on 
the facts of that case, relationship of land- 


lord and tenant had n created by con- 
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tract incorporated in the compromise de- 
cree. ile defining the area to which the 


Full Bench decision in Waman Vishwa- 
nath’s case, 50 Bom LR 688 = (AIR 1949 
Bom 97) (FB), applies, the Division Bench 
has observed as under. 


“Shortly stated the view accepted by 
the Full Bench was that if it appears that 
the decree in question directs a certain sum 
of money to be paid by a panera date 
and adds a condition that if the said money 
is not paid on the said date a larger sum 
shall be paid, that condition is in the nature 
of a penalty against which a Court of 
equity can grant relief and award to the 
party seeking payment only such damages 
as he may have suffered by the nonperform- 
ance of the term as to the payment of the 
money. On the other hand if the decree 
makes a particular sum payable on a certain 
date and it follows the said direction by 
condition allowing to the debtor a conces- 
sion, as for example, the liberty to pay the 
lesser sum or to pay the said sum by instal- 
ments, then the party who seeks to take 
advantage of that concession must carry 
out strictly the conditions on which the con- 
cession was granted, If the terms on 
which the concession was thus given are 
not carried out, there is no power in the 
Court to relieve the defaulting party from 
the obligation of so doing. The terms of 
the mortgage decree with which the Full 
Bench was concerned in Waman’s case were 
construed as oe to a concession 

e Full 


with the result that Bench held 
that the judgment-debtor was not entitled 
to any relief as claimed by him.” 


Proceeding further, the Division Bench hag 
observed as under: 


“It would thus be clear that the two 
Full Bench decisions do not cover the same 
or similar ground and were in fact dealing 
with entirely different situations. The 
earlier Full Bench was dealing with a com- 

romise decree creating the relationship of 
andlord and tenant and it was held that 
the equitable jurisdiction to give relief to 
the tenant against the landlord’s claim for 
forfeiture and re-entry can be exercised by 
Courts even though the said relationship of 
landlord and tenant is the result of the 
terms of a compromise decree. In a sense, 
therefore, this decision recognises an on 
tion to the rule that consent decrees can be 
varied only by consent. On the other hand, 
the subsequent Full Bench decision in 
Waman’s case was not concerned with com- 
promise decrees of this kind. In this latter 
Full Bench case the question was as to the 
owers of the executing Court to grant re- 
iof to the judgment-debtors where consent 
decrees direct such judgment-debtors to pay 
certain amounts on specified dates or with- 
in a specified period, and in dealing with 
this question the Full Bench held that there 
is jurisdiction to grant such relief if on a 
construction of the decree in question it 
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ae that the clause sought to ‘be enforce- 
ed amounts to a penalty. is again can 
well be regarded as another exception to 
the rule that consent decrees can be varied 
only by consent. If it is borne in mind that 
the question of granting relief which the 
two Full Bench decisions deal with arose 
under dissimilar circumstances and involved 
the consideration of different principles, it 
would be difficult to hold that there is an 
conflict between them. On the other han 
there is one feature which is common to 
both the decisions and that consists in the 
fact that both the decisions do not accept 
unreservedly or without exception the broad 
principle that consent decrees can be varied 
only by consent. We are, therefore, unable 
to accept the argument of the poean: that 
there is any conflict between the two Full 
Bench decisions at all. We think that 
whenever Courts are dealing with the ques- 
tion of granting relief to judgment-debtors, 
they must decide in which class of cases 
the decree in question falls. the decree 

ls in the class of cases which was dealt 
with by the judgment in Krishna Bai’s case, 
(1884) 8 Bom LR 818, the principle there- 
in laid down must be applied, f, on the 
other hand, the decree falls in the other 
class of cases which was the subject matter 
of the decision in Waman’s case, 50 Bom 
LR 688 = (AIR 1949 Bom 97 FB) it is 
the principle laid down in that case that 
must be applied.” 


18. In each case, therefore, on the 
facts and circumstances of the case, it is 
for the executing Court to decide whether 
the case with which it is dealing attracts 
the ratio laid down in Krishnabai’s case 
(supra) or in Waman Vishwanath’s case, 50 
Bom, LR 688 == (AIR 1949 Bom 97 FB) 
(supra). In the case reported in 4 
Guj LR 1096 = (AIR 1968 Guj 256), Mr. 
Justice Raju has followed the decision 
reported in (1886) ILR 10 Bom 4385 which 
has been overruled in Krishnabai’s case 
(supra). In our opinion, therefore, the deci- 
sion of Mr. Justice Raju reported in 4 Guj 
LR 1096 = (AIR 1963 Guj 256) does not 
lay down good law because it follows an 
overruled decision and is contrary to the 
decision of the Full Bench in (1884) 8 Bom 
LR 813 (supra) we, therefore, overrule the 
decision of Mr. Justice Raju in the case 


reported in 4 Guj LR 1096 = (AIR 1963 
Guj 256). 
19. So far as the learned District 


ut to follow the aforesaid decision of Mr. 
Justice Raju. He has, therefore, not consi- 
dered on. merits the questions and issues 
which arise in this case. We must, there- 
fore, set aside order and remand the 
case to him for decision of the appeal on 
merits. We may, however, observe that 
while hearing the appeal after remand the 
learned District Judge will decide whether 
the case falls within the ratio laid down in 
Krishnabai’s case, (1884) 8 Bom LR 818 


judge is concerned, he had no alternative 
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(supra) or’ whether it falls within the ratio 
jald. down in Waman Vishwanath’s case, 50 
Bom LR 688 = (AIR 1949 Bom 97 FB) 
supra). He shall also bear in mind the 
ecision of the High Court of Bombay in 
the case reported in 53 Bom LR = 
(AIR 1951 Bom 290). In light of the afore- 
said decisions and in light of the observa- 
tions which we have made in this judgment, 
the learned District Judge shall decide on 
merits the questions which arise in this 


case. 

20. The result, therefore, is that 
we allow the Civil Revision Applicatio 
set aside the order passed by the learn 
District Judge and remand the appeal to 
him for decision on merits. In the circum- 
stances of this case there shall be no order 


as to costs. 
Appeal remanded. 
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M/s. Shashikant Gopaldas & Co. 
another, Applicants v. The Special Land 
pa aa Officer, at Ahmedabad, Respon- 

t 


First Appeals Nos. 241 and 242 of 
1962, D/- 1970, against order of Vasant- 
lal V. Mehta, City Civil J., 5th Court 
Ahmedabad in Compensation Cases Nos. 
148 and 144 of 1951 ete. 


Statutory tenants have in 
sation. (X-Ref: Section 3 


(b)). ATR 1965 
SC 414, Rel. on; AIR 1928 Bom 306, Dis- 
tinguished. aras 4, 5) 


Where on Collectors possession of 
land in acquisition situated in a town gov- 
erned by Rent Control Act, the occupants 
of the premises were compelled to change 
their place of business thereby  incurrin 
extra expenses and loss in earnings, suc 
occupants being statutory tenants 
the Rent Act and as such they were ‘persons 
interested’ in the compensation within: Sec- 
tion 3 (b). Although there cannot be any 
inflexible rule as to the measure of com- 
pensation of such interests, proper method 
would be to take the differencé in old and 
new rents for the period which will be suf- 
ficient for them to absorb the shock of ac- 
quisition and to rehabilitate. 

ae (Para 7) 

Cases Referred : para Paras 
(1965) AIR 1965 SC 414 (V 3 = 
(1964) 4 SCR 892, Anand Nivas 
oor Ltd. v. Anandji Kalyanji’s 


(1928) AIR 1928 Bom 806 (V 15) = 
80 Bom LR 930, District Deputy 
chmahals 


Collector Pan v. Man- 
sangji Mokhamsangji Naik 6 


EO/FO/C125/71/HGP 


S. Gopaldas & Co. v. Spl. L. A. Officer (M. U. Shah J.) 


100 = — 


at the 
relevant time had a right to hold over under 


A. L R. 


(1924) AIR 1924 PC 216 (V 11) = 
26 Bom LR 1143, Vajesanghji v. 


Secy. of State 
(18386) 4 Ad & El 650 = 111 ER 


931, R. v. Liverpool and Man- 
chester Rly. Co. 6 
G. T. Desai with R. C. Bhatt, for fp 
plicants; G. N. Desai, Govt. Pleader, for 
Respondent. 


M. U. SHAH, J.:— These are two 
companion appeals, which involve a com- 
mon question of law of some importance 
and are directed against a common judg- 
ment delivered by the learned Judge, 5 
Court of the City Civil Court, Ahmedabad, 
on January 16, 1962, in Compensation 
Cases Nos. 148 and 144 of 1961, which 
were references made to the Court under 
Section 18 of the Land Acquisition Act 
(Act I of 1894) which will hereinafter 
referred to as the Act. References before 
the learned trial Judge were made against 
the orders of compensation passed by the 
Special Land Acquisition Officer, Ahmeda- 
bad, awarding inadequate compensation to 
the present appellants, who were the claim- 
ants before him for er gabe in com- 
pensation as tenants o e premises on 
the lands which were compulsorily acquir- 
ed. The question that seems to have been 
rincipally agitated before the learned trial 
fades ‘in the compensation cases related to 
the claimants’ right to compensation in re- 
lation to the premises which were earlier 
leased out to them by the owners and in 
so far as they had incurred liability to an 
increased rental in taking equally conveni- 
ent new premises for the purpose of carry- 
rae on their business, as a result of the 
Collector’s taking possession of the lands 
including the premises in consequence of 
the acquisition. The learned Judge 
aw. compensation for the increase in 
rent on the basis of four months’ increased 
rental. In the memo of the soa before 
us, the ci aa have claim 
ed rental for a period of five years. 
have also claimed enhanced compensation 
on account of items Nos. 2 to 6 of their 
claims eae to dismantling of the plant, 


machinery and equipment and on other 
counts. At the hearing before us, how- 
ever, Mr. C. T. Desai, the learned advocate 


appearing on behalf of the appellants has 
confined his arguments to the claimants 
right to increased rental for a period of 
ears, he has not urged any other 
ground and has given up the other a 
in the appeals betore us; therefore, we 
be concerned only with the case of the 
appellant’ for the compensation for change 
of place of business as a result of taking 
over of the- premises by the Collector. The 
appeals, which raise a common question, 
ill be conveniently disposed of by a com- 
mon judgment. 
2. The relevant facts, shortly stat- 
ed, are that the premises involved in the 
two appeals were situated in the compound 
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of Madhubhai Ranchhodbhai Colony, 
known as Madhubhai Mills, situated near 
the Ahmedabad Railway Station and owned 
by a trust in the name of Sir Chinubhai 
Madhavlal Ranchhodlal Baronetcy Trust 
Corporation. Messrs. Shashikant Gopaldas 
and Co. of Ahmedabad, a registered part- 
nership firm, were the tenants in the pre- 
mises situated in a part of the said mill 
compound ever since March, 1948. They 
are the appellants in First Appeal No, 241 
“of 1962. Therein, they were running a 
factory manufacturing cotton tapes with 64 
tape To worked with electricity. They 
were in occupation of the area admeasuring 
990 square yards of land and paid a month- 
ly rental of Rs. 246/- per month, inclusive 
of taxes. the same compound were 
situated another premises covering an area 
of. 1025 square yards, which were occupied 
by one Mulchand Pannalal Thakore, ap- 
pellant in First Appen No. 242 of 1962, 
on a monthly rental of Rs. 211/- and mu- 
nicipal taxes at Rs. 619-18 per annum. 
Mulchand Pannalal Thakore is the proprie- 
tor of a Printing Works known as Nathura 
Dyeing and Printing Works. Thus, the 
respective appellants in First Appeals Nos. 
941 of 1962 and 242 of 1962 occupied, as 
tenants, premises covering respectively 990 
square yards and 1025 square yards of land 
respectively. The whole of the Madhu- 
bhai Mill compound including the premises 
wherein the present appellants were carry- 
ing on their business at all material times 
was notified for acquisition for the purpose 
of remodelling the railway yard at Ah- 
medabad. The relevant notifications under 
Section 4 of the Act covering the entire 
area comprised in the Madhubhai Mill 
compound were duly published on May 28, 
1957, and March 30, 1958. The notifica- 
tion under Section 6 of the Act in respect 
of the entire area of Jand comprised in the 
Madhubhai Mill compound was thereafter 
issued on September 12, 1959. The posses- 
sion of the lands including the concerned 
premises was taken by the Collector some 
time in July, 1961. It arpa that by the 
time of the takiog over of the land, Town 
Planning Scheme had been introduced in 
the city of Ahmedabad and industrial zones 
were created. The Ahmedabad Municipal 
Corporation had constructed in these zones 
tenements known as “Sheds”, which were 
being allotted for the use by the industries. 
The appellants appear to have at first tried 
to get some alternative convenient accom- 
modation in the vicinity of the Madhubhai 
Mill’s compound, but they could not get 
any such accommodation. The Municipal 
Corporation then appears to have accom- 
modated the two appellants by allotting to 
them suitable blocks in their industri 
zone known as Municipal Industrial Estate. 
Messrs. Shashikant Gopaldas and Co., the 
appellants in First Apneal No. 241 of 1962, 
have rented five blocks in the municipal 
industrial estate, covering a total area 
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840 square yards, which is now in their 
possession, on a monthly rental of Rupees 
2454-87 P, inclusive of taxes. Mulchand 
Pannalal Thakore, appi in First me 
No. 242 of 1962, has rented three blocks 
in the municipal industrial estate at a 
monthly rental of Rs. 1,215/- and Rs. 425/- 
as municipal taxes, in aggregate Rs. 1640/- 
per month. Thus the increase in the rent 
in the case of Messrs. Shashikant Gopaldas 
and Co., is Rs. 2208-25 per month, and 
that in the case of Mulchand Pannalal Tha- 
kore is Rs. 1878-42 P. per month. At the 
date of the Collector’s taking possession of 
the notified land, they were occup ing 
their respective premises in the Madhubh: 
Mill’s soa antes At first, they were ten- 
ants for a fixed period of time. The period 
having expired, they continued to occupy 

ə premises and the rent was being accept- 
ed by the trustee from them. At the date 
of the publication of the notification under 
S. 4 of the Act, as also on the date of 
taking over possession of the lands, the 
appellants were occupying their respective 
premises as tenants holding over. It is not 
the case of the appellants that the landlord, 
meaning the trustee, had entered into a 
fresh contract of tenancy with them and 
their contractual tenancy had not expired 
earlier by efflux of time. Nonetheless, the 
appellants were entitled to the protection 
under the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 (Act 
LVII of 1947), which will hereinafter be 
referred to as “the Rent Act”. These rele- 
vant facts clearly appear from the record 
and are not in dispute before us. Havin 
regard to these facts, we will now wead 
to consider the question as to whether the 
appellants are entitled to claim compensa- 
tion for the change of place of their busi- 
ness as a result of the compulsory acquisi- 
tion of the land, on a part whereof, at the 
date of the Collectors taking over, the ap- 
pellants were sitting tenants of the pre- 
mises. 


3. The matters to be considered 
by the Court in a reference in determining 
the compensation to be awarded to the per- 
sons interested are laid down in Section 28 
of the Act. Sub-section (1) of Section 23 
provides that in determining the amount of 
compensation to be awarded for land ac- 
quired under the Act, the Court shall take 
into consideration the factors enumerated 
in clauses first to sixthly. e only clau- 
ses with which we are concerned here are 
clauses ‘fourthly’ and “fifthly. We are 
here not concerned with the other clauses, 
as also with sub-section (2) which provides 
for an award of 15 per cent, solatium on 
the market value of the land. Clause 
‘fourthly’ deals with the case of the damage 
fot loss of earnings. It provides for a case 
where damage is sustained by the person 
interested, at the time of the Collector’s 
taking possession of the land, by reason of 
the acquisition injuriously affecting his 
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other property, movable or immovable, in 
any othe manner, or his earnings. In such 
a case, the damage, if any, sustained must 
be taken into consideration while determin- 
ing the amount of compensation to be 


awarded for pro acquired under the 
Act. Clause Enh deals with the case of 
damages for removal. It provides that if, 
in consequence of the acquisition of the 
land by the Collector, the person interested 
is compelled to change his residence or 
place of business, in such a case, the rea- 
sonable expenses (if any) incidental to such 
change must be taken into consideration in 
determining the compensation. Clause 
‘fifthly is connected with the principle of 
- compensation for loss of ‘damages which 
is provided for in the clause ‘fourthly’, for 
the one is frequently dependent on the 
other. Damages for rem include in- 
creased rental and other expenses. Now, 
the appellants do not claim compensation 
for injurious affection to their other pro- 
ties at the time of ‘the Collector’s takin 
possession of the lands. The first part o 
clause “fourthly’ will have, therefore, no 
play in the matter. The appellants’ case 
is that as a result of the Collector’s taking 
possession of the land, by reason of the 
acquisition, their earnin are infuriously 
affected. The case is that as a result of 
the taking of the possession of the acquired 
premises, the appellants had to change 
their place of business and to acquire an 
equally convenient site in equally conveni- 
ent premises, which they have obtained at 
a distance of about a mile from Madhubhal 
Mill’s compound in the Municipal Industrial 
Estate at an increased rental. As a direct 
consequence of the acquisition, the appel- 
lants who were pursuing their trade 
in the acquired premises have been com- 
pelled to give up these business premises 
and to remove their going concerns to new 
premises at a much higher rental. i 
will have a necessary direct impact on their 
earnings or profits-in business. Their rea- 
sonable expenses, incidental to such change, 
will increase and ordinarily, this would in- 
furiously affect their earnings. When the 
claimants are forced to remove their going 
concerns from the acquired premises an 


change to new business premises, the ex- 


cess rent, if any, which they have to pay 
of equally convenient site and premises, is 
the direct and natural consequence of the 
removal. The question that then arises is: 
Whether such increase can form part of the 
oe to be en into consideration 
for determining the amount of compensa- 
tion awardable under Section 23 of the Act. 
We may here, with benefit, refer to a pas- 
sage from Cripps on Compulsory Acquisi- 
tion of Land, 11th Edition, at page 928, 
on the point which reads as under:-— | 


“Where the claimant incurs a Hability 
to an increased rental or other reasonable 
expenses in taking equally convenient new 
premises for the purpose of carrying on his 


_ precisely equivalent 


A, I. R. 


business, such increased rental and other 
expenses have been taken into account in 
the assessment of compensation, although 
the business was not being carried on at a 
profit. Bowen L. J. said in the case of 
R. V. Borrow: The company forced the 


claimants to remove, and assuming that the - 


extra expense was the natural and reason- 


able consequence of the remov why 
should it not be part of mages ` 
given?” 
The observations aforesaid clearly indicate’ 
that if the claimants are fo to remove 
themselves from the- acquired premises as 
a result of the compulsory g over of 


e claimants have to 
He ni 2 to an n reason- 
able ren or the purpose of carrying on 
their business, that would be the direct 
consequence of the removal, and in such a 
case, reasonable ren increase should 
form part of the damages to be given. Such 
would be the case even if the business was 
not being carried on at a profit.- 


their property, and 


4, It may be contended that an 
increased rental in a of premises 
co not, however, 

give rise to the claim, because any increas- 
ed rent would mean either that the pro- 
perty taken was under-valued or the new 
premises taken over by the vendor were 


-taken at a rent above the market rent. Fur- 


thermore, if thé increased rental is in res- 
pect of larger premises or other advantages 
of which .the claimant can make fully pro- 
fitable use, there would be no loss. Such - 
cases might have arisen in the pre-rent res- 
triction era and may well arise in normal cir- 
cumstances; where there is no Rent Res- 
triction Act in force and where there is a 
free market in such accommodation, resi- 
dential or business. But, not so here, where 
the concerned premises are situated -in 
Ahmedabad. within the limits of the Ah- 
medabad Municipal Corporation and were 
indisputably controlled the Rent Act. 
The Rent Act amends and consolidates the 
law relating to the control of rents and re- 
pairs of certain - premises, of rates of hotels 
and lodging houses and of evictions. 

may be said that the Rent Act does not 
create any vested rights in-the tenant to 
remain in occupation of the property. But 
it does constitute a kind of remedial legis- 
lation which es additional protection to! 
the tenants. Section 12 of the Rent Act 
protects a tenant from eviction from his 
rented premises so long as he is ready and 
willing to pay the amount of the standard . 
rent or permitted increases, if any, and 
observes and performs the other conditions 
of the sarah in so far as had are coD- 
sistent with the provisions of the Act. Sec- 
tion 12 of the Rent Act thus an em 


bargo on the right of a landlord to evict 


his tenants. It is true that the embargo 
is liable to be lifted in cases falling under 
clauses (a) to (1) of sub-section (1) of Sec 
tion 18 of the Rent Act. But, it is not in 
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dispute that the concerned premises were 
occupied and used by the claimants as 
business premises in their capacity as ten- 
ants. It may be that they were tenants 
holding over. Nonetheless, they were en- 
titled to the protection of the Rent Act, in 
the absence of the respondent’s case that 
the appellants were liable to be evicted 
under Section 18 (1) of the Rent Act. They 
were, at the time of the Collectors taking 
over possession, persons remaining in occu- 
pation of the premises after the expiry of 
the period of the tenancy, and were, com- 
monly, though in law not ee called 
“statutory tenants”. As observed by their 
Lordships of the Supreme Court in Anand 
Nivas Private Ltd. v. Anandji Kalyanji’s 
Pedhi, AIR 1965 SC 414 at p. 422: “such 
a person * ° has the protection of the sta- 
tute in that he cannot be turned out so lon 

as he pays the standard rent and permitte 

increases, if any, and performs the other 
conditions of the tenancy. His right to 
remain in possession after the determination 
of the contractual tenancy is personal xxx” 
The right of the gs dag although a 
person right, has the protection of the 
statute. e rights of a contractual tenant 
where tenancy has not been determined 
or expired would of course be the higher 
rights under the Rent Act, as he has an 
estate or interest in the premises occupied 
by him. But even a tenant holding over 
or a statutory tenant has, as aforesaid, a 
personal right to occupy the premises and 
to have the protection of the Rent Act, al- 
though he has no interest or estate in the 
premises occupied by him. Limited though 
such right is, it has its own value in these 
days of recognised shortage of business 
premises in the areas where the Rent Act 
is made applicable. Such a right is held 
to be his interest in the compensation. 
Compensation for loss of profits or earnings 
as a result of his liability to pay increased 
rental may be awarded although he has no 
legal interest in the premises in which the 
trade was carried on; but in such a case 
the nature of his right which is personal 
would be a relevant matter in considering 
the amount. Again, in determining the 
amount of compensation to be awarded for 
the land acquired, the Court has to take 
into consideration the damage sustained by 
the person interested. The expression “per- 
son interested” as defined in clause (b) of 
Section 8 of the Act includes all persons 
claiming an interest in compensation to be 
made on account of the acquisition of land 
under the Act; and a person shall be deem- 
ed to be interested in land if he is inte- 
rested in an easement affecting the land. 
It appears to us that the expression .“per- 
son interested” has a wider import and in- 
cludes the personal right of a tenant hold- 
ing over to continue to occupy the premi- 
ses, which is a valuable right in the obtain- 
ing circumstances. In our opinion, there- 
fore, the appellants are entitled to claim 
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an interest in compensation to be made on 
account of the acquisition o under 
the Act. 


5. It was contended by Mr. Desai, 
learned Government Pleader an p on 
behalf of the State, that the life of the 
Rent Act was of a short duration and the 
restriction was likely to be reduced, that 
in a given case, the State or a local autho- 
rity may own the property and in that 
event the Rent Act will cease to have any 
application and these possibilities must be 
considered. It is true that in awarding 
compensation, all restrictions attaching to 
the land in the hands of the owner, includ- 
ing the likelihood of their continuance must 
also be taken into account. Statutory res- 
trictions on rent and the possibility of the 
removal of the restrictions must also be 
considered. The Court has also to consider 
what was the probability of the business 
being continued at the place if the land 
were not acquired.. Now, in- the instant 
cases, the tenants were occupying the con- 
cerned premises at the time of the publi- 
cation of the notification under Section 4 
of the Act. The possession thereof was 
taken over by the Collector in July 1961. 
The Rent Act was applicable to the suit 
preires at the date when Section 4 noti- 
ication was published in May, 1957 or 
March 1958. At the relevant date, the 
Rent Act was in force and was to continue 
in force upto an inclusive of 8lst day of 
March, 1961. By Gujarat Act No. II of 
1961, sub-section (2) of Section 3 of the 
Rent Act was amended, and for the figure 
“1961” the figure “1968” was substituted. 
The life of the Rent Act was thus extended 
for a period of two years, that is to say 
upto an inclusive of 31st day of March, 
1963. Further, there was a reasonable ex- 
pectation of the life of the Rent Act bein 
continued for a longer period. The appel- 
lant had thus a valuable right to protection 
of the Rent Act at the date of the taking 
over possession of the land in July, 1961. 
They were thus “persons interested” in the 
compensation as defined in the Act. As 
such, they had the right to the compensa- 
tion for the damage sustained by them by 
reason of the injurious affection to their 
earnings. as also for the reasonable expen- 
ses, to be considered in determining the 
amount of compensation. In such cases, 
it is the commercial value of the rights and 
not abstract legal rights that must be look- 
ed at in determining the market value of 
such rights or interests, 


6. It was contended by Mr. Desai 
that where land compulsorily acquired was 
occupied by tenants, whose tenancy was 
determined by virtue of efflux of time, they 
cannot ordinarily claim compensation for 
loss of profits, even though they may have 
reasonable expectation of continuing in pos- 
session or having the lease renewed. For 
the purpose, Mr. Desai has relied upon the 
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observations of a Division Bench of the 
Bombay High Court in District Deputy Col- 
lector, Panchmahals v. Mansangji Mokham- 
sangli Naik, (1928) 80 Bom LR 930 = 
(AIR 1928 Bom 806), and urged that the 
decision which is binding to us completely 
instant cases. Now, the 


e. 
Tase hdldér at 


ernment ha year 
1907 laid down in very definite terms that 
they were prepared to renew the lease only 
on certain conditions and the Naik was in- 
formed that in case of refusal of accept- 
ance of the lease in those terms, the lease- 
hold tenure would be terminated at once. 
There was, therefore, a. clear threat of evic- 
tion by a Government Resolution. The 
Naiks een brought suits against the 
Government 1908 in which they had 
asked for a declaration as to their proprie- 


Naiks then made a further appeal to the 
Privy Council which was pending at the 
date of the declaration. The question that 
was considered by the Division Bench was 
“what, then, was the: interest of the Naik 
in 1921?” It eppen that in the Privy Coun- 
cil decision in Vajesingjl v. Secy. of State, 
(1924) 26 Bom LR 1148 = ( 1924 PC 
216), the Naiks had been declared not to 
be proprietors but lease-holders at the plea- 
sure of the Government. into con- 
sideration all these facts, the view taken 
by the High Court in the ap was that 
the Naik’s position was merely that of a 
tenant-at-will, the period of whose lease 
had been determined and who had been 
threatened with eviction. It was held that 
he was not a person holding over under 
Section 116 of the Transfer of Prope 

Act. and besides that he was ene wi 


his landlord by litigation and therefore, in 
ordinary course, he would not be likely to 
favourable treatment from the 


et ve 

badon The High Court then considered 
the ordinary rule 
land in the case of compulsory acquisition 
of land occupied by tenants, whose tenan- 
cies are determined by notice or ux of 
time. The rule was that they cannot claim 
compensation for loss of profits, even though 
they had reasonable expectation of continu- 
ing in possession or having the lease re- 
newed. The principle laid down in Rex 
v. The Liverpool and Manchester Rly. Co., 
(1886) 4 Ad. & El. 650, was relied upon. 
Fawcett, J. the Division Bench 
observed: — 


Bom- ` 


t was adopted in Eng- 


. fresh tenancy Is not creat 


A.I. R. 
“It seems to me this principle clearly 
applied in the present case, and that we 


would be really departing from what the 
Act requires, viz., a determination of the 
market value of the Naik’s interest at the 
date of the declaration, if having regard 
merely to pending negotiations or any other 
subsequent event. or out of a spirit of gene- 
rosity, we were to allow more than is pro- 
perly .claimable by the Naik as the market 
value of his interest in the land”. 

It was further observed: 


“If we were valuing the interest at the 
present date, and it were shown that he 
was. going to get a renewal, then the posi- 
tion would be different; but taking the 


eee as it was in 1921 it seems to me 


if anything, the award of the Collec- 

tor errs on the side of liberality, and really 

he might have decided that the Naik, in 

the circumstances, was entitled to no com- 
carg at all.” 

us, it was having regard to the facts that 

the lease of the Naik had expi there 


was a clear threat of eviction by the Gov- 
ernment, and the Naik was not. a person 
` holding over, but was a tenant-at-wi 


that - 
the Division Bench took that view. It is 
not shown that in the year 192], the ten- 
ancy was governed by or had the protection 
of any Rent Restriction Act. It does not 
appear from the judgment that any such 
protection was available to the Naik. But, 
in the cases before us, it is clear, as afore- 
said, that even though the ap ts were 
tenants holding over, they were entitled to 
the protection of the Rent Act.. They had 
the personal right to continue to occu 
e premises and were protected under 

Act. With respect, the observations in 
the Bombay case cannot be said -to have 
any applicability in the instant cases. 


7. This will take us to the conse- 
quential question as to what should be the 
measure of assessment of. the loss of profits 
or the reasonable expenses incidental to 
eames of place of business. Now, as result 
of the acquisition of the appellants’ busi- 
ness premises, which were occupied by 
them and for which they continued to pay 
rent to the owner, they were compelled to 
change their place of business and to move 
their going concerns in equally convenient 
Municipal premises, for which they had to 
pay substantially increased rental, which 
payment amounts to reasonable expenses 
incidental to such change. As observed 
by us earlier, the a ts, who had the 
protection of the Rent Act, had a valuable 
right. A tenant holding over, even if a 
ed, has a personal 
right to the protection of his occupan 
under the Rent Act. ‘The right was avail- 
able to the appellants at all material times. 
The appellants were not under the threat 
of eviction from the owner. They knew 
that the life of the Act was extended upto 
8lst day of March 1963. They had a rea- 
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sonable expectation of the life of the Rent 
Act being extended still ‘further. In such 
a case, they had an interest in the compen- 
sation and a valuable interest. Such an 
interest has to be evaluated. Damages in 
that connection have to be assessed and 
compensation awarded to.the appellants. 
Now, the instant cases are not cases oO 
compensation for loss of claimants’ good- 
will of their business; nor are these cases 
of loss of their business; nor are these cases 
of loss of their good-will attached to the 
premises where such trade or business was 


carried on. It is not expressly made out 
that these are cases of loss of profits in 
business as a direct consequence of the 


compulsory shifting to new premises and 
increase in the rent. The case made out 
is one of incurring reasonable expenses in 
the shape of liability to pay increased rent 
as incidental to change in place of business 
as a consequence of the acquisition of the 
land by the Collector. Although a case of 
compensation for loss of such profits may 
fall both in clauses ‘fourthly’ and ‘fifthly’ 
of Section 28 (1) of the Act, the case being 
one of damages for removal, it would more 
poroa fall within the purview 0 
use ‘fifthly. Damages for removal to be 
considered will be ‘the reasonable expenses’, 
which expression will include increase in 
rent. It is true that the principle of equi- 
valence which is the root of statutory com- 
ation in such cases is not to provide 

or equivalent reinstatement, by which is 
meant that the amount of compensation to 
be awarded is to be assessed according to 
the cost of acquiring an equally convenient 
site and erecting ue convenient pie- 
mises. Such a method may be usefully 
adopted when the land is used for some 
particular ose, not of a commercial na- 
ture, such as for a public park, a church or 
a school, as it is very cult to estimate 
its value for the purpose of assessing com- 
pensation as there is no general demand 
or market for land for those purposes, as 
stated in Halsbury’s Laws of England, 
third edition, Volume 10, page 139. But, 
in the cases before us, where the premises 
were used for commercial purposes, the per- 


sons in occupation thereof woul e en- 
titled only to a reasonable compensation 


sufficient to adjust their economics, to ab- 
sorb the shock of acquisition and to rehabi- 
litate. Some period of time will ordinarily 
be taken in process to absorb the bur- 
den of the increased ren Such a perio 

which we would call a cushioning peri 

must be considered as an appropriate one 
during which such person should be paid 
the increased rental. This is implicit in the 
very nature of the rights of a tenant and 
of a person remaining in occupation after 
the determination or expiry of the tenancy 
and who has the protection of the statute 
against eviction. In the very nature of Leer 
it is not possible to lay down an inflexible 
rule as to the measure of compensation of 
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such interests. A rough and ready measure 
has more often than not to be adopted and 
what we may educative judicial guess 
has to be made. In our opinion, the pro- 
er method of calculating such a claim for 
oss of profits or for reasonable expenses, 
incidental to such change, is to take the 
EA period as of 18 months. That 
will be the maximum period for which the 
tenants or other persons having protection 
under the Rent Act will be entitled to as 
compensation in the shape of increased 
rental. They will be entitled to the dif-' 
ference between the true rent of the old 
premises and the true rent of the new pre- 
mises which they have to pay, that is to 
atk the excess, if any, or the increased ren- 

payable. Now, in the instant cases, 
the tenancy of each appellant was deter- 
mined earlier by efflux of time and they 
had remained in possession of the premises 
and continued to pay rent. They were 
tenants holding over. No fresh contract of 
tenancy has been alleged or set up. They 
had thus a limited right, namely, a perso- 
nal right to the protection of the Rent Act 
in that they cannot be turned out so long 
as they pay the standard rent and permit- 
ted increases, if any, and perform the other 
conditions of the tenancy. The possession 
was taken from them in July, 1961, before 
which date, the life of the Rent Act has 
come to be extended upto March 81, 1963. 
The personal right that they had would 
have therefore enured to them until that 
day. They have been allotted suitable and 
equivalent premises by the Municipal Cor- 
poration in the municipal industrial area 
at the obtaining rental value. Taking into 
account all these facts, and making reason- 
able deduction for the limited nature of 


their right and interest, in our opinion, the 
ends of justice will be amply met if the 
compensation on the basis of 12 months’ 


increased rental is awarded to each. The 
appellants will, accordingly, be entitled to 
have an addition compensation for a 
period of 8 months on the basis of the in- 
creased rental that they had to pay for the 
pee in the new premises. The appel- 
ants of First Appeal No. 241 of 1962 will 
be entitled to additional compensation for 
a period of 8 months at the rate of Rupees 
2208-25 P. per month with interest and 
costs. The appellants of First Appeal No. 
942 of 1962 will be entitled to additional 
compensation for the period at the excess 
rate of Rs. 1878-42 P. with interest and 
costs. 


8. Befors we part with the appeals, 
we may say that Mr. Desai had contended 
that the trade disturbance to the appellants 
must be related to the taking. e con- 
tended that in so far. as the compensation 
is based on a similarity to damage in tres- 
pass, the ordinary principles as to remote- 
ness of damage apply. In Mr. Desai’s 
submission, the town planning scheme had 
come into operation at the time of the tak- 
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so. But even then, it is 
how . the damages claimed under clauses 
‘fourthly’- and fifthh y of Section 23 (1) of 
the Act are remote ages, It was as a 
result of the taking under the compulso 

acquisition, that the appellants had to han 
over the possession and to change their 
place of business to the blocks situated in 
the municipal industrial area. For that 
purpose, they had to incur reasonable ex- 
penses by way of increased rental. This 


would amount to loss of profits as well. | 


These were the direct consequences of the 
taking: We are, therefore, unable to see 
any substance in Mr. Desai’s contention in 
this behalf e disturbance is clearly re- 
lated to the taking and so is the loss. 


9, We accordingly decree and 
order that the appellants in First Appeal 
No. 241 of 1962 do recover from the res- 
pondent a sum of Rs. 17,666-00 as addi- 
tional compensation with interest thereon 
at the rate of 4 per cent. from the date of 
the taking in July, 1961 till August 14, 
1965 and thereafter at the rate of 4% ‘per 
cent. till payment or deposit and the pro- 
portionate costs of the appeal to the extent 
they have succeeded; they YO pa the 
proportionate costs of the app to the 
State to the extent they have lost the ap- 
peal. The appellant in First Appeal No. 
242 of 1962 do recover from the respon- 
dent a sum of Rs, 11027-86 p. as additional 
compensation with interest thereon at. the 
rate of 4 per cent. from the date of the 
taking in July, 1961 till August 14, 1965 
and thereafter at the rate vf 4% per cent. 
till payment or cee and proportionate 
costs to the extent he has succeeded in the 
es he shall pay the proportionate costs 
of the appeal to the State to the extent he 
has lost the appeal. Decrees accordingly. 
The appeals are partly allowed. 


Appeals partly allowed. 
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The State of Syria Appellant v. 

Shah Dineshchandra Mo and another, 
Respondents. " 


Second Appeal No. 664 of 1962, D/- 
4-3-1970, from order of J.. M. Kamodi 


of l 


Land. Acquisition Act (1894), S. 48 — 
On Government withdrawing from acquisi- 
tion a person who been paid compen- 
sation for acquisition can retain that amount 
with him until compensation for loss suf- 
fered on withdrawal is determined and 
paid to him under Section 48. > (Para 21) 


DO/DO/B504/71/AK]/K 


- Can 


C 52) 


ae Mehsana in Civil Appeal No. 17. 


A. LR. 
The determination and yment of 
compensation under Section is not a 


condition precedent to the refund of com- 
pensation received for acquisition. The 
doctrine of equitable set off cannot be in- 
voked until the amount is ascertained under 
Section 48, but the com ation received 
be retained by invoking the principle 
of lien on the analogy of the relationship 
of the debtor and the creditor. 
(Paras 9, 10, 19) 
G. N. Desai, Govt. Pleader, for Appel- 
lant; D. L. Barot for M. R. Barot, for Res- 
pondents, 


JUDGMENT :— The defendants are 
the owners of S. No. 2 admeasuring 5 Bi- 
as, 3 Visvasis, situate in the Sim of Vil- 
ge Kansa in Patan Taluka of Mehsana 
District. This land was acquired by the 
State Government on 24th December, 1947 
for a public purpose. Its possession was 
not en. In course of time the State 
Government felt that it did not require the 
land for the purpose for which it was ori- 
inally acquired. Therefore, on 9th April, 
i956 it issued a notification under Sec- 
tion 48 of the Land Acquisition Act with- 
wing from the acquisition, ~ 
2. After the land was acquired, 
Dee for determining compensation 
payable for compulsory acquisition of the 
sai d were instituted and the Land Ac- 
quisition Officer made an award in favour 
of the defendants for a sum of Rs. 651-4-10. 
Thereafter, at the instance of the defer 
dants a reference was made to the District 
Court under Section 18 of the Land Haale 


sition Act and the District Court enhi 


the compensation to a much higher amount. 


Thereafter the State withdrew from the 
acquisition on 9th April, 1956. 

3. After having withdrawn from 
the acquisition of the land the State Govy- 
ernment ed upon the defendants to re- 
fund to them the sum of Rs. 651-30 which 
they had paid to the defendants under 
the award of the Land Acquisition Officer. 
The defendants contended that they had 
suffered. loss during the pendency. of the 
oe and that, therefore, 
the loss ered by them should be deter- 
mined under Section 48 of the Land Ac- 
ee Act. The Collector who was the 

d Acquisition Officer did not determine 
the loss suffered by the ‘defendants. The 
defendants did not refund to the State 
Government the sum of Rs. 651-30 P. which 
they had received under the award of the 
Land Acquisition Officer. | 
l 4, The State of Bombay, therefore, 
filed- Civil Suit No. 95 of 1959 in the Court 
of the Civil Judge, (Senior Tavien) Meh- 
sana for recovering from the defendants 
the aforesaid sum of Rs. 651-80 P. with 
future interest and costs. 

5. The defendants resisted the 
suit on the ground that they were entitled 
to compensation under Section 48 (2) of 
the Land Acquisition Act for the loss saf 
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fered by them during the pendency of the 
acquisition proceedings and that, therefore 
they were not liable to refund the i 
amount to the State Government. 


6. The learned trial Judge framed 
the necessary issues and recorded the evi- 
dence and held that the. plaintiff-State was 
not entitled to the recovery of the . said 
amount because compensation for loss suf- 
fered by the defendants during the pen- 
TE of the acquisition proceedings 
not fixed by the Collector under Section 48 
of the Land Acquisition Act. In that view 
of the matter the learned ‘trial Judge dis- 
missed the suit with costs, 


7. The State of Gujarat appealed 
against the decree of the learned tri Judge 
in the Court of the District Judge at M 
sana. The learned Assistant Judge dis- 
missed the appeal. 

8. It is against that appellate de- 
cree that the State of Gujarat has filed the 
present Second Appeal. 


9. The learned Government .Plead- 
er has contended before me that there is 
no provision in the Land Acquisition Act 
which provides that the determination and 
payment of compensation under Section 48 
of the Land Acquisition Act is a condition 
precedent to the refund of the amount 
which the defendants received under -the 
award made by the Land Acquisition Off- 
cer. He has invited my attention to Sec- 
tion 48 of the Land Acquisition Act. Sub- 
sections (2) and (8) thereof which are mate- 
rial for the purpose of this appeal provide 
as under: 

“(2) Whenever the Government with- 
draws from any such’ acquisition, the Col- 
` lector shall determine the amount of com- 
pensation due for the damage suffered by 
the owner in consequence of the notice or 
of any proceedings thereunder, and s 
pay such amount to the -person intereste 
together with all costs reasonably incurr 
by him in the prosecution of the proceed- 
anes under this Act relating to the said 


(8) The peer of Part IO of this 
Act shall apply, so far as may be, to the 
determination of the compensatién payable 
under this section.” 


A bare reading of these two sub-sections 
makes it clear beyond any doubt that the 
determination and payment of compensa- 
tion under Section 48 is not a condition 
precedent to the refund of the amount 
which the defendants received under the 
award of the Land Acquisition Officer. Mr. 
Barot appearing for the defendants has not 
been able to show any other provision of 
the Land Acquisition Act by which the 
defendants can im to retain the amount 
received by them under the award of the 
Land Acquisition Officer until the Collector 
determines the compensation under Sec- 
tion 48 of the Land Acquisition Act. In 
that view of the matter the Courts below 
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was, 
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were in error in holding that the determi-| | 
nation and payment of compensation under 

Section 48 of the Land Acquisition Act is 
a condition-precedent to the refund of the 
amount received by the defendants from 
the Land Acquisition Officer under the 
award made by him. I must, therefore, 
set aside that finding of the Courts below. 


10. The learned Assistant Judge 
has in paragraph 8 of his judgment brought 
into play the principle of equitable set off. 
In my opinion, the principle of equitable 
set off has no application to this case. In 
order to invoke the eee of equitable 
set off particulars of the claim made by the 
defendants must be stated to the Court. 
The principle of equitable set off can be 
invoked for an ascertained amount. In thi 
case in paragraph 12 of the written state- 
ment Ex. 9 the defendants have stated that 
they have suffered the loss of Rs. 2003-7-10 - 
on account of the compulsory acquisition 
of the land and the withdrawal therefrom. 
Therefore, one of the conditions required 
to invoke the principle of equitable set off 
has been ex facie satisfied. ‘They have also 
stated a number of details in the said para- 
praph of the written statement P 

ow they claim the aforesaid amount o 
Rs. 2003-7-10. The second condition, 
therefore, that particulars of the claim must 
be stated to the Court also appears to be 
ex facie satisfied. But the difficulty in the 
way of the defendants is that the determi- 
naton of compensation under Section 48 
is within the exclusive jurisdiction of the 
Land Acquisition Officer. Sub-section (8) 
of Section 48 provides that the provisions 
of part ITI of the Act shall apply, so far 
as may be, to the determination of the 
compensation payable under - Section 48. 
Therefore, in my opinion, it is not open to 
the defendants to make a direct claim in 
the Civil Court and to claim the set off. 
In that view of the matter the. learned 
Assistant Judge was in error in invoking the 
foe of equitable set off by which he 

as sustained the decree of the trial Court. 


ll. In this case as far back as in 
1956 the defendants made applications to 
the Collector of Mehsana to determine the 
compensation payable to them under Sec- 
tion 48. On 16th June, 1956 they made 
application Ex, 64. No attention was paid 
to that gars by the Collector of 
Mehsana. 7th October, 1956 the de- 
fendants made another application Ex. 67 
to the Collector but the Collector did not 
pay any attention to that application also. 
The defendants have a statutory right to 
claim compensation under Section 48 of the 
Land Acquisition Act and it is a statutory 
duty and obligation of the Collector to 
determine the amount to which the defen- 
dants may be entitled. . For all these years 
since 1956 the Collector has chosen not to 
perform his say obligation and to de- 
termine the claim for compensation -made 
by the defendants. It is true that the 
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defendants could have 
against the Collector directin 
mine the amount but the defendants on 
their part have not done so. In this state 
of affairs whereas on one hand the State 
virtually denies to the . defendants their 
claim to compensation under Séction 48 of 
the Land Acquisition Act it, on the other 
hand, sistas «he amount paid to the defen- 
dants under the award of the Land Acquisi- 
tion Officer. 


12. Mr. Barot contended be- 
fore me that the defendants have lien on 
the monies paid by the State Government 
to the defendants under the award of the 
Land Acquisition Officer. The learned 
Government Pleader in reply has submitted 
that there is no statutory provision which 
confers upon the defendant the right to re- 
tain the monies paid by the State Govern- 
ment to the defendants. He has also sub- 
mitted that there is no equity de hors the 
law which obtains in this country. It is 
true that there is no statutory lien in cases 
of this type. We have, as for example, 
Sections 170, 171 and 221 of the Indian 
Contract Act which respectively provide 
for (a) bailee’s particular lien, ) general 
lien of bankers, factors, wharfingers, attor- 
neys and policy brokers and (c) agent’s lien 
on principal’s property. i y, Sec- 
tion 47 of the Indian Sale of Goods Act, 
1980 provides for unpaid seller’s lien. In 
the absence of any such statutory provision 
for lien the cases of the present ©, 
can the principle be extended on equitable 
grounds? 

13. Lien at common law is a right 
on the chattels of another arising by ope- 
ration of law (independently of any con- 
tract) and giving the lien or a right to re- 
tain the goods until the owner has settled 
some debt connected with the chattels, or 
in the case of some liens, unconnected with 


the chattels. 
14, However, lien in Boner has 
been understood to mean the right to hold 
the property of another as security for the 
performance of an obligation or, in other 
words, the right to retain property until 
some debt in claim is paid. 


15. 


claimed a writ 
him to deter- 


tain es of transacHons. As for example, 
an eeper has lien on the eat pro- 
perty until t the bill for board and lodging 


is paid. A workman has lien to retain the 
thing he has been working on until his 
work, has been paid for. tallor has lien 


charges have been paid. 

16. All these 
however, show that though lien does not 
flow y from the contract between 
parties, it affects the contractual right, 
Creditors lien for his debt.on the debtor's 
monies also affects the contractual rights 
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c 
indisputably suffered dam 


Such a lien is known to cer- 


illustrations of lien, ` 


ALR 
of the parties and the contractual relation- 
ship between them. In no case it springs 
directly from a term of contract. It -has 
been discovered and applied to protect the 
contractual rights and to ensure the - 
formance of contractual obligations. Can it 
be extended to the realm of eminent do- 
main 


17. In matters relating to compul- 
sory acquisition of land, firstly there is not 
statutory lien available to a claimant in 
case of the present type. Secondly, they 
are beyond the realm of contract. .- 


18.. However, it cannot be gainsaid 
that the State Government or the Land Ac- 
quisition Officer as the case may be has 
statutory obligation under Section 48 of 
the Land Acquisition Act to ascertain and 
pay the damages suffered by the claimant 
uring the pendency of the acquisition pro- 
eedings. this case the defendants have 
images. Only the 
quantum of soo a has remained unas- 
certained though the defendants on’ their ` 
part have stated a definite amount in para- 
graph 12 of their written statement. The 
jurisdiction to .determine or ascertain the 
amount has been vested, in the present 
case, in the Collector -who has very unfor- 
tunately and to the detriment of the de- 
fendants’ rights allowed the matters to 
drift for 14 years as if he is answerable to 
none and as if he is the monarch of all he 
surveys. This neglect of his statutory duty 
reducing the statutory right of the defen- 
dants to rańsom is most lamentable and 
deserves to be severely condemned. 


19. The statutory obligation of the 
State Government to pay ges to Ə >- 
defendants reduces it to the position of 
a debtor of the defendants who, in their - 
turn, become creditors. The defendants 
as such creditors have in their hands 
their debtors monies which they re- 
ceived in course of the same -transaction as 
compensation for the compulsorily acquir- 
ed land and which they are otherwise liable 
to refund to the State Government on ac- 
count of the latter having withdrawn from 
acquisition, In my opinion, under the 
aforesaid circumstances, a claimant has a 
right to retain the amount of compensation, 
received by from the Land Acquisition 

cer or the acquiring authority, even 
after the Land Acquisition Officer or the 
acquiring authority withdrawn from ac- 
quisition until his claim, under Section 48, 
sub-section (2) of the Land ition 
Act, if he has any, is determined and paid. 
I apply this principle of lien on the ana- 


logy of the relationship of creditor and 
debtor. 
20. The application of this princi- 


ple to this case does not violate any statu- 


tory provision of law. Nothing which wil - - 


itate against the application of this prin- 
ciple has been shown to me. It ensures 
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greater protection to a citizens statuto 
right and prevents it from being defeat 

It nullifies undue damage to a citizen’s sta- 
tutory rights by omission of the State Gov- 
ernment or the A Te ng authority to per- 
form its statutory obligation. It shall make 
the State eo i or the acquiring au- 
thority as vigilant and careful about a citi- 
eee een eo own 


a 


91, In this view of the matter, the 
defendants have, in my opinion, lien on 
the amount of compensation received by 
them from the State Government until their 
claim is determined and paid by the State 
Government. 


22. For the reasons stated in this 
judgment and not for the reasons stated in 
the judgments of both the Courts below, I 
confirm the decree passed by the learned 
Assistant Judge Aas the appeal with 
costs. 


Appeal dismissed. 
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Bai Neksabbibi and another, Petition- 
ers v. Kashi Maganbhai -and others, Res- 
pondents. 
Spl. Civil Appln. No. 14 of 1968, D/- 
9-3-1971. 
avy .— Bombay Tenan 
tural Lands Act (67 of 1948), 
Proviso — The 


Ts prior to 1-4-1957. Whether she ia 
not zelerant , Spk “Gl “apn.” No. 1193 
not relevant. Spl. Civil ee 
of 1968 (Bom), Dissented fro 


a iene 
ferred: | Chronological 
OSTO) T “Civil Applns. Nos. 561 and 
D/- P 06-9-1970 (Gui) 6 
(1968) Spl Gr Appln. No, 1192 of 


Gordhanbhai C. Patel, for eae 
V. S. Patel, for Respondents Nos. 1 and 2 
JODGMENT:— The petitioners 
the owners of S. Nos. 1742 H6172. 1738/2, 


1174/8 and 1174/7 of age C 
District. are hereinafter eas 
red to as the landladies. The dladies 


plied to the Mamlatdar for granting them 
Eremption Certificate under Section 88-C 
of the Bombay Tenancy and Agricultural 


Lands Act, (hereinafter referred to 
as the ‘Tenancy Act’ for the sake of bre- 
vity), In the instance, the Mamlatdar 


found that their income was below Rupees 
1500/- and, therefore, by his order did 
15th November, 196 he granted SEP 
tion Certificate to them. 


HO/10/D549/71/MBR/K 


Neksabbibi v. Kashiben (Sheth J.) (Prs. 20-22)-[Prs. 1-6] Guj. ms 


2. The tenants 
The Deputy Ps iia 
decided the appeal by his order "dated 7th 


October, 1962. He set aside the order of 
the Mamlatdar and remand the matter 
to him for a fresh decision. reman 


the Mewlatdar examined the merits of the 
case and ae the question as to limitation. 
He, thereupon, dismissed the application. on 
Sist Oba. "1964 on the und that it 

ed by time. The -landladies a 
pealed to a ae The Deputy Col- 
ector ee poal, on 7th February, 
1967 and, y is nfirmed the order 
of the M tdar ad das the appeal. 


3. The landladiės . preferred a Revi- 
sion Application to the Revenue Tribunal 
against the appellate order of the Deputy 


n 
The Revenue Tribunal, after 


es, by its order dated 3rd 

rie ering th | Ae ed the Revision Appli- 
at 

It is a 


5. that order that this 
Special Civil App 


on has been directed. 


6. G.: C. Patel,- appearing for 
the landladion has pointed out 1a i that 
the Revenue Tribunal has confirmed the 
order a poe ne the chattel ee its ioe on the 


Ëy th t ee. made 
the landieaics Gige 


. Pro- 

viso to sub-section (2) of a 88-C 
states t a widow may make an applica- 
tion for Exemption Certificate before the 
lst day of July, 1961 notwithstanding that 
the period prescri elsewhere under the 
said section had expired. In this case, the 
landladies who are widows made the ori- 
inal application to the Mamlatdar on 26th 
une, 1961. It was, therefore, within time. 
The Revenue Tribunal, however, ` thought 
that the term ‘widow’ used in Section 88-C 
as well as in Section 32-F means a widow 
having a limited interest in the property 
and not a widow who is the full owner of 
the property. :- oe so, the Revenue 
ay ibnnal hig ed upon an unreported de- 
sien of T. tien Court at Bombay in Spl. 
Civil Appin. No. 1192 of 1968 (Bom) and 
upon its own decisions which have 
been Deiat on the basis of the aforesaid 
ad es decision of the High Court at 
Bombay.: I am not ae to agree with the 
Revenue Trib in the interpretation of 
the term ‘widow used in the Tenancy Act. 
The expression ‘widow in my opinion, re- 
“eran the physical state of a -landlady. 
has nothing to do with the limited inte- 

rst or the 


widow for the 
the Tenancy Act. In Spl. Civil Applns. Nos. 
561 of 1967 and Spl. Appin. No. 562 
of 1967, D/- A (Guj) Mr 


an as 
sported decision of the . High 


Cua at Bombay in Special Civil Applica- 
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tion No. 1192 of 1963 (Bom) @ con- 
trary view was cited before him. He has 
disapproved that view. I am in complete 
agreement with the view taken by Mr. Jus- 
tice Divan in the matter. In my opinion, 
therefore, the Revenue unal owas in 
error in interpreting proviso to sub-section 
(2) of Section 88-C so as to hold that the 
term ‘widow’ used in the sald s means 
a landlady with a limited interest, 


7. I, therefore, quash and set aside 
the order made by the Revenue Tribunal 
in Revision Application No. TEN.A. 255 of 
1967 decided on 8rd July, 1967. In this 
view of the matter, since the Revenue Tri- 
bunal has decided the matter only on the 
preia question of limitation, it would 


e. necessary for me to remand the Revision. 


Application to it for decision on merits. 

ile remanding matter to the Reve- 
nue Tribunal, I direct the Revenue Tribu- 
nal to consider amongst others the merits 
of the case also the question whether 


Neksabbibi v. Kashiben (Sheth J.) 


A. IL. R, 


the minors are the real owners of the lands 
in question. I set out this question for 
their consideration because the judgments 
of the. Mamlatdar and the Deputy Collec- 
tor have produced an impression- on my 
mind that the landladies have been acting 
as of two minors. It has, there- 
fore, become 


Aea to determine who 
are the real owners of the lands and, there- 
fore, landlords within the meaning of the 
Tenancy Act. . 


8. In the result, the petition {fs 
allowed. Rule is made absolute. The case 
is remanded to the Revenue Tribunal for 
a fresh decision according to law and in 
light of the observations made in this judg- 
ment. In the circumstances of the case 
there shall be no order as to costs. 


Petition allowed. 
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Administration of Evacuee Property Ast 
(31 of 4980), S. 4—See Ibid, S. 8 (4) 
(Dec) 29 
-——-§, 8 (4) — Property remaining vested 
in Custodian—Right of occupant cannot 
ripen into rights higher than those of a 
bare licensee (Dec) 29 
———§, 12—See Ibid, S, 8 (4) (Dec) 29 
Civil Procedure Code (8 of 1908), 5.9 — 
Maintainability of suit for damages in 
respect of crop belonging to plaintiff but 
cut and appopriated by defendants, who 
having never got possession of the land 
forcibly entered it to cut crop (Dec) 21 
——— S. 151 — Saving of inherent power of 
court — Court when can in its inherent 
jurisdiction, vary, alter, modify, or set 
aside its own previous order granting 
sanction for sale of minor’s property 
(Dec) 25 
——O,6,R.2 — Trial Court should not 
only ascertain the matters really at issue 
between the parties but also see that the 
evidence given by each of the parties cor- 
responds to the claim or right pleaded by 
them (July) 5B 
———-Q, 6, R. 2— Inconsistent pleas can be 
taken in the alternative (July) 11 
———QO, 6, R, 6 — See Ibid, O, 6, R. 2 
(July) 5B 
———(, 39, Rr. 1 and 2- Party to proceed. 
ing seeking interim injunction failing to 
make out prima facie case showing his 
title to property in dispute —Effect (Dec) 24 
——Q, 39, R. 2—See Ibid, O. 39, R. 1 
(Dec) 24 
Constitution of India, Art. 226—A person 
is entitled to obtain -a writ provided he 
can make out a procedural right such as 
the: right to remain in possession until 
evicted by procedure contemplated by 
law, even if his substantive right has 
been lost (July) 1A 
me Art, 226 — When High Court refuses 
to exercise its powers under Art. 226 the 
position of the successful party is not the 
same asthat of a holder of a decree in 
favour of the party. Hence interim relief 
by way of stay cannot be granted to the 
itioner (July) 1E 
Contract Act (9 of 1872), S. 11 — Divorce 
brought about by minors without consent 
of parents or guardians not valid 
(Dec) 27A 


Criminal Procedure Code (8 of 1898), 


' §, 867—See Evidence Act (1872), S. 188 


ec) I7E 
Delhi High Court Act (26 of 19686), S. 17— 
See High Court Rules and Orders— Hima- 
chal Pradesh (Courts) Order (1948), Para- 
graph 82 uly) 5A 
Displaced Persons (Compensation and 
Rehabilitation) Aot (44 of 1984), S. 19 — 
See Administration of Evacuee Property 
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AIR 1971 HIMACHAL PRADESH IT 
(V 58 C1)’ 
M. H. BEG, C. J. 
Nand Gopal and others, Petitioners 
v. Land Acquisition Collector and others, 
Respondents. 
Civil Writ Petn. No. 101 of 1970, D/- 
17-3-1971. 


_ (A) Constitution of India, Art. 226 = 
A person is entitled to obtain a writ pro- 
vided he can make out a procedural right 
such as the right to remain in possession 
until evicted by procedure contemplated 
by law, even if his substantive right has 
been lost. (X-Ref: Land Acquisition Act 
(1894), Ss. 16, 47)—AITR 1969 All 278 (ŒB), 
Rel. on. - (Para 3) 


(B) Land Acquisition Act (1894), Sec- 
tion 47 — S. 47 does not lay down anyi 
particular mode for enforcing surrender— 
But in exercise of Magistrate’s implied or 
incidental power he may issue notices to 
occupants of the land. (Para 6} 


(C) Interpretation of Statutes — 
Interpretation which shall suppress mis- 
chief and advance the remedy should be 
followed. For that the Court can look 
at the legislative history and the objects 
of the enactment. (Para 8) 


(D) Land, Acquisition Act (1894), S. 47 
—S. 47 fully covers a fair and reasonable 
procedure for eviction of occupant of land 
after an award under S., 11 is made. 
There is no need of separate suit against 
trespasser. (Para 10) 

(E) Constitution of India, Art. 226 — 
When High Court refuses to exercise its 
powers under Art. 226 the position of the 
successful party is not the same as that 
of a holder of a decree in favour of the 
party. Hence interim relief by way of 
stay cannot be granted to the petitioner. 

(Para 11) 


CO/DO/B579/71/HGP/M 
1971 Him. Pra/l VIL G—27A 


Cases Referred: Chronological Paras 
(1969) ATR 1969 All 278 (V 56) = 
1969 Lab IC 631 (FB). Ram Gopal 
Gupta v. Asstt. Housing Commr. 3 
(1967) AIR 1967 SC 1581 (V 54) =: 
1967-3 SCR 399, Northern India 
e (Pvt.) Ltd, y, State of 


jab 
agen TAIR 1967 Pat 287 (V 54), Jet- 
mull Bhojraj v. State of Bihar 6 


S. Malhotra, for Petitioners; B. Sita- 
ram (for Nos. 1 to 3) and M. G, Chitkara 
(for No. 4), for Respondents. 

M. H. BEG, C. J. :— The petitioners, 
before tne, under Article 226 of the Con- 
stitution of India are old tenants in occu- 
pation of a property known as the Metro- 
pole Hotel Estate at Simla. On 16th 
March, .1968, a notification under Sec. 4 
of the Land Acquisition Act, 1894 (herein~ 
after referred to as ‘the Act’) dated 2nd 
February, 1968. was published in the 
official gazette showing that this property 
was to be acquired. Proceedings under 
Sections 5-A and 6, and, thereafter, an 
award dated 30th October, 1969, under 
Section 11 of the Act took place in ac- 
cordance with law. These proceedings are 
not challenged by the petitioners. The 
opposite party No. 1 is the Land Acquisi-~ 
tion Collector of Simla who, after the 
above-mentioned proceedings, authorized 
his Naib-Tehsildar, opposite party No. 2, 
to take possession of the property acquir- 
ed for a public purpose as indicated 
above. Opposite party No. 3 is the Secre- 
tary to the Public Works’ Department of 
the Government of Himachal Pradesh. 
Opposite party No. 4 is the former Mana- 
ger of the Metropole Hotel apparently 
supporting the case of the petitioners 
whose objections are confined to what 
took place after the 9th of March, 1970. 
The petitioners’ case is that whatever 
was legally possible for the Land Acquisi- 
tion Collector, opposite party No. 2, to 
do under the law had been done on 9th 
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March, 1970. and, thereafter, the further 
steps taken by opposite party No. 1 
through opposite party No. 2 or otherwise 
are illegal and must be quashed. I may 
here indicate what took place on and after 
9th March, 1970. 


2. On 9-3-1970, three documents 
were executed (Annexures A, B and C). 
The first of these (Annexure A) merely 
seems to give the details of the property 
shown in the notifications under Sec- 
tions 4 and 6 of the Act and indicates 
that it was handėd over by the Manager 
and a co-owner to the Naib-Tehbsildar, 
S. N. Pitra, opposite party No. 2. The 
next document dated 9th March, 1970 
(Annexure B), executed by the former 
Manager and a co-owner shows that pos- 
session of room No. 22 and the Bar-room 
could not be handed over because certain 
` goods belonging to the. former owners 
were lying there, but it mentions - that 
this accommodation will also be vacated 
in a day or two so that vacant posses-{ 
sion of these rooms could be handed over. 
The third document of the same date 
{Annexure C). indicates. that a Hst of 
tenants and details of accommodation in 
their occupation were also handed over 
by the former owners and the former 
Manager to S.. N. Pitra,: Naib-Tehsildar. 
A subsequent note in this very document 
shows that possession of Room No, 22 and 
of the Bar-room together.. with certain 
fittings were handed over on 26-3-1970. 
On 12th June, 1970, a letter (Annexure D) 
was sent by the Executive Engineer to 
certain tenants advising them to vacate 
the accommodation occupied by them as 
it was not safe for human habitation, and, 
informing them that, if they. continued to 
remain in occupation, they could do so 
at their own risk. ; a 

. After this, a general notice (Anne~ 
xure F) dated: 24th November, 1969, di- 
recting that the. premises in question 
should be vacated and possession of it. be 
delivered on 8th December, 1969, to the 
Naib-Tehsildar, was given. This notice 
purported to be a prelude to action by 
the Magistrate concerned ‘under Sec. 47 
of the Act. Finally, a serles of individual 
notices dated 30th July, 1970, were issued 
(Annexures E-I to E-V) directing persons 
occupying rooms in the Metropole Hotel, 
its annexe, or its servants’ quarters to 
vacate within a week from the issue of 
these notices failing which other action 
was to be taken. The validity of these 
notices is challenged by the . petitioners. 
The contention on behalf of the Land Ac- 
quisition Collector is that the notices, 
dated 30th July, 1970, have been issued 
in exercise of the magisterial power which 
the Collector can exercise under Sec. 47 
of the Act, and that the opposite party 
No. 1 was given that power by the noti- 
fication dated 14th August, 1969,. which 
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has been produced before me by the 
learned counsel for the Land Acquisition 
Collector, 


3. I may here deal with a prelimi- 
nary objection which has been put for- 
ward on behalf of the contesting opposite 
parties. The objection is that the peti- 
tioners have no locus standi as they have 
no legally enforceable right so that they 
cannot maintain this writ petition. It is 
contended that whatever rights they had 
as tenants came to an end when the award. 
by the Collector, under Section 11 of the 
Act. was made. On the other hand, Mr. 
S. Malhotra appearing on behalf of the 
petitioners, has asserted .that the peti- 
tioners have a right. to continue in pos- 
session until they are evicted in accord- 
ance with the procedure provided by law 
so that the petitioners have a procedural 
right to be protected so as to be able 
to maintain the petition.:It seems to me the 
question whether the petitioners have or 
have not the right to continue in posses- 
sion until notices are given to them under 
some other provision of law and they are 
evicted by ordinary suits in a civil Court 
by some other prescribed procedure is a 
question relating to the merits of the 
case. i 

I£ the petitioners could really make 
out even a right to procedural protection 
they would, in my opinion, be entitled to 
succeed in the writ petition even if they 
have lost their rights as tenants. This 
was explained by me in Ram Gopal Gupta 
v. Assistant Housing Commr., AIR 1969 
All 278 (FB); where it was observed, with 
regard to a mere procedural protection:—- 

“This procedural . protection | covers 
the propertied as well as the propertyless, 
the wronged as well as the wrong-doer, 
the citizen as well as the alien, the person 
who derives. his right from a statute as 
well as the person who claims his right 
under the general law. the person who 
gets a right or incurs a liability by ope- 
ration of law as well as one who traces 
it to a contract resulting from the free 
exercise of an option. It requires similar 
treatment for the similarly situated.” 
There, a Full Bench of the Allahabad 
High Court had relied upon the decision 
of the Supreme Court of India in North- 
ern India Caterers (Pvt.) Ltd. v. State of 


‘Punjab, AIR 1967 SC 1581 to hold that 


a person was entitled to obtain a writ, 
‘provided he could make out a procedural 
right, or, in other words, a right to re- 
main in possession until evicted by pro- 
cedure contemplated by law even if his 
substantive right had been lost. 


4. The whole controversy in the 
present case revolves round the question 
whether Section 47 of the Act provides 
the procedure which can. be adopted 
against the petitioners, and whether, in 


* 
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issuing the notices on 30th July, 1970, 
that procedure was. being followed, 
is a question relating to the sage of the 
ee s case. I, therefore, `. 

the preliminary objection. =- 

s De Learned counsel for the peti- 
tioners submits that, on a correct inter- 
pretation of Section 16 of the Act, there 
jis no power left to proceed under Sec- 


tion 47 at all after the Collector has al~ 


ready taken such possession of the pro- 
perty as he could. According to the 
learned counsel for the petitioners, this 
happened on 9th March, 1970. Section 16 
of.the Act reads as follows:— 


“Power to take possession— When 

the Collector has made an award under 
Section 11, he may take possession of the 
land, which shall thereupon vest abso- 
lutely in the Government, free from. . all 
encumbrances.” - 
The contention is that action conen: 
ed by Section 16 of the Act having been 
taken on 9th March, 1970, the Land Ac- 
quisition. Collector concerned was functus 
officio so that he had no power left there- 
after to proceed under Section 47 of ‘the 
Act.. In other . words, whatever power 
Section 47 confers was intended to be uti- 
lized while taking possession contemplat- 
ed by Section 16 of the Act and not there- 
after. The contention is that, once . pos- 
session is taken, whether it is actual or 
symbolical, the person who has continued 
to remain in wrongful possession after 
that must be evicted according to the 
ordinary procedure provided by law, for 
eviction of trespassers, and not by the 
special procedure laid cows by Sec. 47 
of the Act. 


6. Section 16 of- the Act is not 
happily worded. It certainly lays down 
that, after the Collector has- made an 
award under Section 11. he has power to 
take possession of the land. But, after 
that, it does not lay down the procedure 
for taking possession as was pointed out 
by a Division Bench of the Patna High 
Court in. M/s. Jetmull Bhojraj v. The 
State of Bihar, AIR 1967 Pat 287. The 
Act is, however, not’ completely silent 
about the procedure for taking possession. 
Section 47 provides for such difficulties 
as may arise in i actual possession, 
It provides:-— 

‘Magistrate to enforce surrender:— 
-If the Collector is opposed or impeded 
in taking possession under this Act of any 
land,. he shall, if.a Magistrate, enforce the 
surrender of the land to himself, and if 
not a Magistrate. he shall apply to Magis- 
trate or (within the towns of Calcutta, 
Madras and Bombay) to the Commissioner 
of Police, and such Magistrate or Com- 
missioner (as the. case may be) shall en- 
force the surrender a the land to the 
Collector.” 
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7. It seems that opposite party 
No. 1 was hesitating to take extreme steps 
under Section 47 of the Act possibly be- 
cause, as suggested by the learned counsel _ 
for the contesting opposite party, he was 
not aware that he possessed the magis- 
terial power under: Section 47 to enforce 
surrender. - The question, however, which 
is mooted here, is whether the opposite 


. party No. 1, even if he had been invested 
- with the’ i 


ma power under Sec- 
tion 47 of the Act, had any: power left 
to- proceed under Section 47 after 9th 
March, 1970. To support the contention 
that he had not such’ power left, reliance 
is placed on the words ‘shall thereupon 
vest’, used in Section 16 of the Act, which, 
according to the learned counsel for the 
petitioners, must be read with the earlier 
words: ‘take possession’, 

It is, however, clear that even if 
vesting could be deemed to be postponed 
until actual or symbolical possession of 
land was taken, Section 16 of the Act 
does not limit the power of taking pos~ 
session to any particular time or in a 
prescribed mode; It does not, for example, 
lay down where and how the te 
can use his power under Section 47 -of 
the Act to enforce the surrender. Sec- 
tion 47. gives ‘a power “to enforce sur- 
Tender” or to procure surrender. It does 
not lay down either any particular mode 
of doing this or say that surrender must 
be obtained by taking any one particular 
step and nothing more.- Nor does it pre- 
scribe any series of steps for the purpose. 
But, the intention that even use of force 
may be authorised can be inferred from 
the fact that the power is given to ‘a 
magistrate’. The Magistrate may, if 
necessary, give intimation or notices in 
writing, or, where necessary, even pro- 
ceed quasi-judicially and hear objections. 
All this could be done in exercise of an 
implied or incidental power flowing from 
the grant of power to procure surrender. 

The doctrine that where a power is 
given to do a certain thing all that may 
be reasonably necessary for the exercise 
of that power is too well established to 
be capable of being questioned (see: Max- 
well on ‘Interpretation on Statutes’, 11th 
Edition, pages 349 to 362: Craies’ Statute 
Law, 5th Edition, Page 238). 

8 . The Act was passed in 1894 for 
the purpose of amending the law of acqui- 
sition of land for public purposes and for 
companies. It pre-supposed the existence 
of law for acquisition of land for public 
purposes which was to be amended in 
certain respects. Looking back at the 
history of the law of land acquisition, 
we find that the earliest law dealing with 
land acquisition for public ‘purposes is 
Regulation 1 of 1824 of the Bengal Regu- 
lations, the purpose of which is given as 
follows:— 
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“Whereas it being necessary occa- 
sionally to require the surrender of the 
property of individuals, for purposes of 
general convenience to the community, 
it appears expedient distinctly to define 
the course of proceedings to be followed 
in such cases, in order, that works and 
arrangements of public utility may not be 
unduly impeded, and that at the same 
time, a just and full compensation may, 
be secured to all persons, holding an 
interest in the property so appropriated.” 


This was applicable throughout the whole. 


of the provinces immediately subject to 
the Presidency of Fort William. In 1850, 
Act 42 of 1850 was passed in order to 
five more summary powers than Regu- 
lation -1 of 1824 “for gaining tmmediate 
possession of the land needed” for the 
construction of railways which was then 
contemplated. Similar enactments for 
the Bombay and Madras Presidencies 
were separately enacted. The first Act 
applicable to the whole of British India 
was the Act 6 of 1857 the object of which 
is stated to be “to make better provision 
for the acquisition of land needed for 
public purposes within the territories in 
the possession and under the Government 
of the East India Company, and for the 
determination of the amount of compensa~ 
tion to be made for the same’. It is 
here that we find, among the main 
features of the Act, that the Collector 
could take possession of the land as soon 
as the award had been made and the land 
was henceforth to vest absolutely in the 
Government free from all liability: or 
encumbrances. This feature continued 
through Act 2 of 1861 and Act 22 of 1863, 
and Act 10 of 1870 and Act 17 of 1885, 
and was repeated in Act 1 of 1894, the 
provisions of which are now under consi~ 
deration. 


9. A well-known method of con- 
struing statutes known as the Mischief 


Rule was formulated in the celebrated. 


Heydon’s case (see Craies on Statute Law, 
1952 Edition, at page 91). It requires us 
to look at the legislative history in order 
to discover the evil for which a remedy 
was designed and enacted. A considera- 
tion of-the objects of the enactment, in 
ease of difficulty, is involved in applying 
this rule. There could be no doubt that, 
in the instant case, the object of the pro~ 
visions to be construed was that the Gov- 
ernment should be able to assert its 
right to the land which was to vest abso- 
lutely in it after an award under Sec. 1L 
of the Act. This is what Section 16 pro- 
vides. Furthermore, it is clear that Sec- 
tion 47 of the Act was intended to arm 
the Collector, as the authorized agent of 
the Government, invested with magis- 
terial powers, with power to enforce a 
surrender of the land’ to himself so that 
the object for which the land was acquir- 
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ed is not defeated. When land is acquir- 
ed for a public purpose the speed with 
which the purpose could be served is an 
essential consideration for the satisfaction 
of the public need. Hence such an enact- 
ment is to be liberally construed and its 
objects should not be permitted to be 
defeated. To use the words employed in 
the famous Heydon’s case: 


“And then the office of all the Judges 
fs always to make such construction as 
shall suppress the mischief and advance 
the remedy, and to suppress subtle in- 
ventions and evasions for the continuance 
of the mischief and pro privato commodo, 
and ‘to add force and life to the cure and 
remedy according to the true intent of the 
makers of the Act pro bono publico.” 


10. In accordance with the above- 
mentioned well-recognized principles even 
if Section 16 does not lay down the pre- 
cise mode of taking possession, I am 
bound to construe Section 47 of the Act 
as supplying the power to adopt a suit- 
able method by which surrender of pos- 
session of the land, of which the title 
vests in the Government after the award, 
can be enforced. It is not possible, in my 
opinion, to import into Sections 16 and 
47 of the Act any limitations not autHo- 
rized by the express language of these 
provisions. In my opinion, despite some 
ambiguity in Section 16 as to when the 
title to the land vests in the Government, 
that is to say, whether immediately on 
the making of the award or at the time 
when possession is taken, I think it is 
quite clear that the. power to take posses- 
sion is not affected by any such ambi- 
guity. I am disposed to interpret the 
words ‘shall thereupon vest in the Gov- 
ernment free from all encumbrances’ as 
relating to the time at which the award 
was given under Section 11 because it is 
at that time that the right and title of 
the Government becomes clear and freed 
from all encumbrances. The term ‘en- 
cumbrances’ would include such legal 
rights and obstacles to actual possession 
which may have existed such as a right 
of a mortgagee or ‘of a tenant to be in 
actual possession. Learned counsel for 
the petitioners concedes that this seems to 
be the object of freeing the right of the 
Government from all encumbrances. He 
admits that the petitioners could not put 
forward any tenancy rights after the 
making of the award. All that is con- 
tended for the petitioners is that they 
have a right to continue in possession 
until and unless duly. evicted by a legally 
prescribed mode of eviction. 


I1. In my opinion. after an award 
is made, a fair and reasonable procedure 
for eviction is fully covered by Section 47 
of the Act. There is no need for a sepa- 
rate suit against a trespasser. Indeed, if 
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, such a requirement were held to be neces- 


sary, it would defeat the object of Sec-’ 


tion 47 of the Act. The validity of Sec- 
tion 47 of the Act is- not. assailed on the 

ground that it invests the Collector with 
too wide a discretion so that- it could be 
used for purposes of discrimination. The 
meaning of Section 47 of the Act is that, 
whenever the Collector is obstructed in 
taking actual possession of the land, . in 
respect of which an award has been made 
so that the title vests absolutely in the 
Government as provided. by Section 16, 
be may take such steps as may reason- 
ably be necessary to enforce the surrender 
of the land to himself. It is true that the 


section does not mention any notices to . 


be given. But, the Land Acquisition Col- 
lector (respondent No. 1) in issuing 
notices to the petitioners and in ‘hesitat- 
ing to use actual force, as he could no 
doubt authorize the use of, was only act-~ 
ing. with excessive caution. Now that’ it 
has been held by this Court that the 
petitioners had neither a substantive nor 
a procedural right as against the opposite 
party No. 1. invested with the magisterial 
power under Section 47 of the Act, there 
need be no such hesitations on the’ part 
of the contesting opposite parties. |The 
result is that I dismiss this writ petition 
with costs, The mater stay is also 
vacated. j 


12. Learned counsel’ for. the s 
tioners, however, prays for an order or 
direction staying the hands of the oppo- 
site parties until the filing of an appeal 
so that another interim stay may be ap- 
plied for under Order 41, Rule 5, Civil 
Procedure Code, -and obtained from this 
Court. I am afraid that when. this Court 
refuses to exercise its exceptional prero~ 
gative powers under Article 226 of the 
Constitution, the position of a successful 
party is not the same as that of the holder 
of a decree in favour of that party. Arti- 
8 226 of the Constitution is not meant 

for obtaining any final order granting an 
{interim relief only. On the petitioners’ 


own case they are liable to be ejected by. 


a suit in an ordinary Civil Court. In 
other words, all they say is that they are 
entitled to obstruct, by resorting to’ Arti- 
cle 226 of the Constitution. such steps as 
the Collector may think reasonably neces~ 
sary to take under Section 47 of the Act 
which is, prima facie, meant for removal 
of impediments and obstructions. They 


say that this impediment can be removed, | 


but only by means of a suit. This is 
nothing short of an assertion of an inde- 
fensible claim to abuse Article 226 of the 
Constitution which I cannot recognize. 
I have no doubt that the Land Acquisition 
Collector, opposite age No. 1, who has 
been: quite lenient in dealing with the 
petitioners, will himself, if.approached by 
the petitioners, give them a reasonable 
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opportunity of removing themselves and 
their belongings from the premises: which 
were acquired long ago for a public pur- 


pose, 
Writ i dismissed, 
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- Moti, Appellant v. Roshan and others, 
Respondents. 

Second Appeal No. 27 of 1966, D/- 
10-3-1971. 

(A) Himachal Pradesh (Courts) Order 
(1948), Para. 32 —- In case of reversal of 
judgment and decree of trial Court by 
lower appellate Court if the value of the 
subject-matter, where it is land, is more 


‘than Bs. 250/- a second appeal on ques- 


tions of law as also of facts lies under 
Paragraph 32 read with S. 17 of 1966 Act 
and Ss. 23 and 25 of 1970 Act. (X-Ref: 
Delhi High Court Act (1966), S. 17); (X- 
Ref: State of Himachal sions Act .(1970), 
Ss. 23 and 25). i (Para 6) 


(B) Civil P. C. (1908), O. 6, R. 2 — 
Trial Court should not only ascertain the 
matters really at issue between the parties 
but alsa see that the evidence given by. 
each of the parties. corresponds to the 
claim or right: pleaded by them. (X-Ref: 
R. 6). i (Para 11) 


A suit should not fail for mere vague~ 
ness or uncertainty in pleadings which 
should be liberally interpreted. However 
interpretation of pleadings and complete 
absence of material facts and particulars 
which. may prejudice another party are 
different matters. The trial. Court is 
duty-bound to scrutinise the pleadings 
carefully and if pleadings are not fair and 
precise Court must ask for further state- 
ments of material facts and particulars. 

(Para 10) 


” (0) Limitation Act (1963), Art. 64 — 
'A decree not ‘accompanied by actual effec- 
tive assertion of rights and taking posses- 
sion of these rights does not help to stop 
the adverse possession running. AIR 
1939 Bom 261 and AIR 1939 Bom 1 and 
ATR 1930 Lah 472, Rel. on. (Point con- 
ceded.) i - (Para 13) 


. (D) Limitation Act (1963), Art. 64 — 
Symbolical possession is cient to 
interrupt adverse possession if the person 
alleging adverse possession is a party to 
the execution proceeding in which such 
possession is given. AIR 1922 Bom 2 & 
ATR 1921 All 9 (FB), held overruled in 
view of AIR 1966 SC 470. (Para 14) 


(E) Hindu Law — Gift — Delivery 
of possession is essential to complete a 


CO/DO/B578/71/YPB/M 


6 E P.. [Prs. 1-3] 


gift — The defect of want of delivery of 
possession cannot be cured even by regis- 
tration of a gift deed..(1883) TLR 7 Bom 
131 & (1893) ILE 20 Cal 464, Rel. on. 
(Para 22) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 470 (V 53) = 
ase SCR 628, Manikayala Rao 
Narasimhaswami {14 
(1939) ATR 1939 Bam’ 1 (V 26) 
=ILR (1939) Bom 173, Narayan 
y. Gurunathgouda . 13 
(1939) AIR 1939 Bom 261 (V 26) “a 
=41 Bom LR 497, Bhogilal y. l 


Ratilal 13 


{1934) AIR 1934 Ali 993 (V 21) = 
TLR 57 All 278 (FB), Bindhyachal 
v. Ram Gharib 2 
{1930) ATR 1930 Lah 472 (V 17) = l 
31 Pun LR 572. Jaimni Das v. 
Phulla Khan 
(1923) AIR 1923 PC 175- {V 10) = 
' 50 Ind App 295, Subbayya cance: 
Tam V. Mohamad Mustafa - 
(1922) ATR 1922 Bom 2 (V 9) = 
ILR 46 Bom 932, Raghunath 
. Waman Matapurkar v. Kondiba-: - 
Babaji Mokashi ~- H4 
(1022) AIR 1922 Bom 27 (2) (V 9)J= . -` 
ILR 46 Bom 710, Mahadevappa . 
Dundappa Hampiboli w. Bhima. 
Doddappa Maled 7 
(1921) ATR 1921 AN 9 (Vv 8) == 
ILR 43 All 520 (ŒB), Jang Baba- 
dur Singh v. Hanwat Singh 4 
(1920) ATR 1920 Bom 61 V 7) = 
TLR 44 Bom 934, Mir Akbar Ali 
y. Abdul Aziz 
(1917) ATR 1917 PC 197 {2) (V 4) = 
43 Ind App 268, Radha Krisna 
y. Ram Bahadur 
{1893) ILR 20 Cal 464, Lakshmimont - 
v. Nittyananda 
{1883) TLR 7 Bom 131, Vasudev v. 
Narain 22 

S. Mathotra, for Appellant; Chhabil 
Dass, for Respondents. 

JUDGMENT :— The  plaintiff-appel- 
lant had sued for declaration and joint 
possession of land, 62 Bighas and 1 Biswa 
fn area. situated in Mauza Devki, Par- 
gana Bharmour, in Khata No. 62 Khata- 
woi No. 92 Khbasra Nos. 1134, 1135, 1140 
1142, 1144, . 1147 to 1150, 1166 and 
4168. The only basis of his claim disclas- 
ed in the plaint dated 12-12-1957 was that 
the was entered as owner of a half of the 
above-mentioned land and that the de- 
fendants were entered as owners of ‘the 
other half. The defendants, who are the 
gons of a man called Saraf and grandsons 
ef Chand, denied the right and title of 
the plaintiff to any part of the land in dis- 
pute despite the entry of his name in the 
revenue records whieh according to the 
defendants, was erroneous, The plaintiff 
is a nephew of Chand mentioned above. 
He set up, in the course of. evidence, a 
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right flowing from a gift by Smt. Dim- 
kari, the widow of Chand, who was aliye 
at the time when the suit was brought 
and is presumably still alive but was not 
examined as a witness. His case, taken 
up in evidence, was that Smt. Diukari, the 
step-mother . of Saraf, had been given the 
land in dispute under a will made by 
Chand. it was also submitted that Smt. 
Diukari had already obtained possession . 
of the land in dispute against Saraf after 
filing a suit In 1942 against Saraf who 
had been disinherited by Chand. 


2, An examination of the plaint in 
fhe instant case discloses an attempt to ` 
overcome the defect that the plaintiff was | 
actually out of possession. After assert- 
ing that the plaintiff’ and the defendants 
were co-owners. presumably by reason of 
the entries as co-owners in the revenue 
record only, the plaintiff went on to 
assert that the defendants were. refusing - 
to give him his rights as a co-owner and 
excluding him from actual possession so 
that he was compelled to bring the suit. 
It seems to` me that the following obser- 
vations made by Sulaiman, C: J. in Bin- 


_ Ghyachal yv. Ram Gharib, AIR 1934 Ail 


$93 (FB) at p. 998, are applicable to cases 
of this very type: 


“Personally speaking, I do not think. 
that the plaintiff can by cleverly drafting 
his plaint evade the burden of proof which 
Article 142 casts upon one who is suing 
for possession on the ground of disposses- 
sion When a plaintiff falsely alleges 
that he is in possession and wants a relief 
to which the owner in possession is en- 
titled, eg, for partition, injunction, joint 
possession ete, and it is found that he was 
fn fact not in possession but had been 
dispossessed, technically speaking the suit . 
would fall under Section 42, Specific Re- 
lief Act, and would be dismissed on the 
ground that he had omitted to ask for a 
eonsequential relief and had failed to 
prove his case. But, a Court may allow 
him to change his ground and give him a 


decree for possession. ‘treating his claim 


as one for recovery of possession on ‘the 
basis of dispossession, provided he suc- 
ceeds. in showing that his dispossession 
took place within 12, years. In such a 
case, fhe claim would still be regarded as 
a claim either on the basis of dispossession 
or discontinuance of possession and the 
eae principles would govern such a 

3. Although the Senior Subordi- 
nate Judge, Chamba, who tried the suit, 
framed an issue on adverse possession 
governed by Article 144, Limitation Act 
only, and. thereby placed the burden of 
proving such adverse possession upon the 
defendants. the first issue framed relates 
to the alleged right and title of the plain- 
tif. as owner and the burden of proving 
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this certainly lay on the plaintif In my 
opinion, the learned Judge ought to have 
framed another issue and placed the bur- 
den of proving his own possession within 
12 years also on the plaintiff. However, 
inasmuch as the effect of Sections 3 and 
28 of the Limitation Act is to make it 
obligatory upon the plaintiff to prove, as 
a part of the burden of proving his sub- 
sisting title, that a suit on the basis of 
dispossession is not barred by time, it 
could be said that Issue No. 1 covers the 
- defendants’ objection that the plaintiff 
should prove possession within 12 years 
as a part of proof of subsisting title after 
admitting dispossession in his plaint. I 
think that the plaintiffs admission, in the 
plaint, that the defendants were exclud- 
ing him from the benefits of his alleged 
ownership and possession, amounted to an 
admission of dispossession. 


4. The trial Court had proceeded 
on the assumption that the land in dis- 
pute was included in a testamentary dis- 
position made in favour of Smt. Diukari 
by Chand and that it was in respect of 
this very land that Smt. Diukari had filed 
a suit for possession against Saraf, the 
father of the defendants, who had not 
been heard of for a number of years. The 
trial Court also assumed, without dis- 
cussing relevant evidence. that Smt. Diu- 
kari had obtained possession of the land 
now in dispute after obtaining a judg- 
ment against Saraf of whch a copy is 
Ex. P.W. 6/D. The trial Court also held 
that on 16th September, 1954, Smt. Diu- 
kari had made an oral gift of half the 
land in dispute to the plaintiff and of the 
other half to the defendants. It relied on 
the record of the mutation proceedings 
(Ex. P-A) to uphold this transaction and 
to assume a delivery of possession. [It 
held that the defendants had not esta- 
blished their adverse possession, and. 
therefore, it decreed the plaintiffs suit. 


5. The District Judge of Chamba 
had allowed the defendants’ appeal on the 
fround that the gift by Smt. Diukari in 
favour of the plaintiff had not been prov- 
ed. He held: firstly, that the plaintiff. 
after having stated that there was a regis- 
tered deed of gift, had not filed a copy of 
it; and, secondly. Smt. Diukari, the alleg- 
ed donor, who was alive, had not been 
produced to support the plaintiffs case. 
Accepting the plaintiff’s version that Saraf 
had been disinherited by his - father 
Chand, he held that the adverse possession 
of Saraf started from the date of his dis- 
inherison as he was in possession on that 
date. The plaintiff’s suit was thrown out 
by the District Judge mainly on the 
grounds that neither the alleged declara- 
tion of gift, on which the plaintiff relied 
nor the plaintiff's possession after that 
declaration had been proved, 
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6. The plaintiff has come up in 
second appeal. to this Court and  assails 
the judgment and decree of the lower 
appellate Court both on questions of fact 
and of law. It appears that, under Para- 
graph 32 of the Himachal Pradesh! 


' (Courts) Order, 1948, read with Section: 17| 


of the Delhi High Court Act, 1966, and. 
Sections 23.and 25 of the State of Hima- 
chal Pradesh Act, 1970, a second ap 
lies on questions of law as well as. of 
fact. when the judgment and decree of the 
trial Court is reversed by the first appel- 
late Court and the value of the subject- 
matter, where it is land, is more tham 
Rs. 250/-. These conditions are satisfied 
by the case before me.. 


T. It is not necessary for me te 
examine the correctness of the finding of 
the lower appellate Court that the pos- 
session of Saraf became adverse on the 
date of his disinherison by his father 
Chand. The will under which Saraf was 
disinherited has not been duly proved 
although a copy of the alleged will was 
filed- It is certainly doubtful whether 
Saraf, even if he had been. disinherited, 
could be said to be in adverse possession 
against his father if he had been given 
possession by Chand himself. There 
could, however, be no doubt that the pos- 
session of Saraf would be adverse to Smt. 
Diukari after the death of Chand if the 
property in dispute was really included 
in the will in favour of Smt. Diukari. 


8. The plaintiff has, however. nof 
been able to connect the numbers involv- 
ed in the instant suit with any numbers 
given in any will made by Chand. The 
judgment in the suit brought by Smt 
Diukari in 1942, after Chand’s death, 
relates to some land and a waiter-mill and 
a house situated in Pargana Sinhuta and 
also to 8 Acres 6 Kanals and I Marla land 
and a water-mill situated in Parganajl 
Bharmour. The numbers given in the 
judgment of that case also do not tally 
with any of the numbers given in the 
plaint in the instant case. Nor is there 
any “Fard Mutabikat” or a comparative 
table giving the corresponding numbers 
T plots in dispute now and those in 


9. Learned counsel for the plain- 
tff-appellant has, however, strenuously 
urged that, in the course of evidence, the 
identity of the land had not. been ques- 
tioned. The contention, therefore, was 
that it should be assumed. that. the land 
in dispute in the instant case was also in- 
volved in suit brought by Smt. Diukari 
in 1942 and that the possession said to 
have been delivered to Smt. Diukari in 
the year 1949 should also be deemed to 
be in respect of the land in dispute. Ił 
was submitted that. after the decision fn 
the earlier suit and the alleged delivery. 
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of possession to Smt. Diukarl, the defend- 
ants could not set up a claim of a matur- 
ed adverse possession to the land in dis- 
pute. On the other hand, learned counsel 
for the respondents has pointed out that 
the plaintiff did not even disclose in the 


plaint the basis of the right and title, set ` 


up by him in evidence.. It is urged that, 
even if want of particulars in the plaint 
is not held to have prejudiced the defend- 
ants, the plaintiff had failed to prove 
either the actual delivery of possession’ of 
land in dispute to Smt. Diukari as a con- 
sequence of her suit of 1942 against Saraf, 
or to the plaintiff after the alleged decla- 
ration of gift to him by Smt. Diukari 
The defendants’ contention is that, with- 
out satisfactory proof of actual and phy- 
sical delivery of possession to the plain- 
tiff-appellant, neither the previous suit 
of Smt. Diukari against Saraf nor a de- 
claration of a gift by her to plaintiff- 
appellant, even if assumed to relate to 
land in dispute, could help the plaintiff, 


10. 
fail for mere vagueness or uncertainty in 
pleadings which ought to be interpreted 
liberally in this country. Interpretation 
of pleadings is. however, one thing and 
complete absence of material facts and 
particulars, which may prejudice another 
party, is a different matter. It is the 
duty of the trial Court to scrutinize the 
pleadings carefully and to require state- 
ments of material facts and particulars 
where pleadings are not fair and precise 
enough and particulars may be required. 
In the instant case, particulars of the 
basis of the right of the plaintiff will 
certainly include some particulars of the 
manner in which he obtained an alleged 
gift and possession of the disputed land 
from Smt, Diukari and also of her own 
right to make such a disposition of the 
property. The plaintiff had: not disclosed 
these material facts as required by Order 
6, Rule 2, Civil Procedure Code. The 
trial Court did not either call for neces- 
sary particulars or record statements of 
counsel under Order 10, Rule 1, Civil Pro- 
cedure Code, in order to ascertain the 
exact nature of the questions involved 
on which evidence was to be led. It ad- 
mitted evidence tendered by the plaintiff 
in support of his title without consider- 
ing its admissibility or relevance. The 
result was that the trial Court was misled 
into assuming that a connection had been 
established between property involved in 
the former suit filed by Smt. Diukari 
against Saraf and the Jand'in dispute in 
the instant case. As already Indicated 
by me, I am unable to find necessary evi- 
dence to connect the land in suit now 
with the land for which Smt. Divkari 
had sued in 1942. The mere fact that 
the defendants did not bring out this gap 
in the plaintiffs evidence by cross~exami- 
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nation of witnesses could not be held to 
fill the lacuna in the plaintiffs evidence. 
If the plaintiff had disclosed in the plaint 
the transactions relied upon by him, the 
defendants would have been better able 
to question their character and bearing 
on the case. i l 

1i. The trial. Court should not 
only ascertain the matters really at issue 
between the parties, but it should also 
take eare to see that the evidence given 
by each party corresponds to the claim 
or right pleaded by the party. In oth 
words, it has to see that the pleadings and 
proof correspond. In the instant case, 
the trial Court failed to perform that 
elementary duty. The plaintif cannot 
take advantage of it and ask this Court 
to hold that the gap in evidence had been 
filled up because neither the plaintiffs nor 
the defendants had seen it earlier. 

12. Learned counsel for the de- 
fendants-respondents contended that even 
if it be assumed that the former suit by 
Smt. Diukari related to the land which 
is the subject-matter - of the suit now 
before me, the evidence given by the 
plaintiff himself shows that actual pos- 
session was not given to Smt. Diukari 
My attention has been drawn to the report 
of the bailiff who is alleged to have deli- 
vered possession to Smt. Diukari after 
the decree in the suit of 1942 by her 
against Saraf. The bailiff reported’ that 
he went to the house of the judgment- 


‘debtor in compliance with the order of 


the ‘Court and the. judgment-debtor paid 
him Rs. 31/- as costs and stated that he 
was giving up possession. Nevertheless, 
according to the report, the family of the 
judgment-debtor was occupying the house 
and the decree-holder herself refused to 
accept the costs and:also did not take pos- 
session of any property but stated that the 
bailiff or Kardar will have to be respon- 
sible for her protection and safety before 
she could accept possession. The bailiff 
also recorded the statement of Saraf on 
29th Sawan, 2006, which corresponds to 
12-10-1949, that Saraf had given up pos- 
session of the land. house; and Gharat 
(i.e., the water-mill). It is apparent from 
the report, read as-a whole, that, although 
saraf stated that he had given up posses- 
sion, Smt. Diukari was too frightened to 
actually go and occupy .the property in 
respect of which she had obtained a de- 
cree and that Saraf’s family -continued in 
actual possession. If-this was the actual 
state of affairs, as it transpires from .the 
report of the bailiff, the mere statement 
of Saraf that he had given up possession 
could only be interpreted to mean that 
he was not prepared to quarrel with the 
bailiff or resist the order of the Court. 
Unless Smt. Diukari actually ` occupied 
the property in dispute, it could not be 
said that she had taken physical posses- 
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sion. Therefore, the report itself (Ex. 
P.W. 4/B) proves that Smt. Diukari did 
not obtain actual physical possession. 

13. It was strenuously contended 
on behalf of the plaintiff-appellant, on 
the strength of Mir Akbarali v. Abdul 
‘Aziz, ILR 44 Bom 934 = (AIR 1920 Bom 
61) and Mahadevappa Dundappa Hampi< 
holi v. Bhima Doddapa: Maled, ILR 46 
Bom 710 = (AIR 1922 Bom 27 (2)), that 
the decree of Smt. Diukari against Saraf 
would put an end to Saraf’s claim of ad- 
verse possession. Learned counsel, how- 
ever, conceded that, in later cases, such as 
Bhogilal v. Ratilal, AIR 1939 Bom 261 
and Narayan v. Gurunathgouda, AIR 
1939 Bom 1. the earlier view was dis- 
sented from by the Bombay High Court 
itself relying upon the decision of the 
Privy Council in Subbayya Pandaram v. 
Mohamad Mustafa, 
(AIR 1923 PC 175). The later view, ex- 
pressed in Jaimni Das v. Phula Khan, 
AIR 1930 Lah 472 by Addison J., was: - 


“A decree not accompanied by actual 
effective assertion of rights and taking 
possession of these rights does not help to 
stop adverse possession running.” 


14. Another question canvassed 
was whether mere symbolical possession 
In execution of a decree arrests the run- 
ning of time in favour of the judgment- 
debtor in adverse possession. On this 
question also, there has been some con- 
flict of authorities. On the one hand, it 
has been held that mere delivery of for- 
mal or symbolical possession to a decree- 
holder in an execution of a decree cannot 
prevent limitation running in favour of 
the judgment-debtor where the latter re- 
mains in actual possession (see Raghunath 
Waman Matapurkar v. Kondiba Babaji 
Mokashi, ILR 46 Bom 932 =. (AIR 1922 
Bom 2) and Jang Bahadur Singh v. Han- 
want Singh, ILR 43 All 520 = (AIR 1921 
All 9) (FB). On the other hand, the Privy. 
Council held in Radha Krishna v. Ram 
Bahadur. 43 Ind Cas 268 = (AIR 1917 PC 
197 (2)) that symbolical possession is 
sufficient to interrupt adverse possession 
where the person setting up adverse pos- 
session is a party to the execution pro- 
ceedings in which the symbolical posses- 
sion is given. The latter view-ultimately 
prevailed in the Supreme Court in Mani- 
kayala Rao v. Narasimhaswami, AIR 1966 
SC 470 and there seems to be overwhelm- 
ing authority to support this view. 


15. Tn order to meet the last men- 
Honed contention, learned counsel for the 
defendants-respondents fell back on the 
submission, which had been accepted by 
the learned District Judge, that a delivery 
of possession through the bailiff to Smt. 
Diukari was itself illegal and not in ac- 
cordance with the procedure laid down 
by Order 21, Rule 35, Civil Procedure 
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Code, read with Section 141 of the Punjab 
Land Revenue Act, which had been ap- 
plied to Himachal Pradesh by Himachal 
Pradesh (Application of Laws) Order, 
1948. He also relied on the Merged States 
(Laws) Act, 1949, by which also the Civil 
Procedure Code of 1908 was made appli- 
cable here. It was contended that, al- 
though the bailiff may have been autho- 
rized to deliver possession so long as 
there was the State of Chamba, where the 
property in dispute was situated, this was 
no longer the position when this State 
merged in the province of Himachal 
Pradesh. 


_ 16. It appears that the order itself 
for delivery of possession was directed 
to the Kamdarans instead of to the Col- 
lector as it should have been. Neverthe- 
less, in view of the final order on the 
execution application and the facts noticed 
above, it could not be said that there was 
even a formal delivery of possession. The. 
final order on the execution application of 
Smt. Diukari given on 18-11-1949 was:— 
_ “The counsel for the decree-holder 
does not want to prosecute the application 
at the moment as the warrant is not 
returning. Consigned to record room.” 

In these circumstances, it will be fair to 
infer that Smt. Diukari had resigned her- 
self to not asserting her rights even under 
the decree obtained by her against Saraf. 
I am unable to hold that, on these facts, 
she obtained formal or symbolical posses- 
sion under the decree in the suit of 1942 
against Saraf, even if it could be assum- 
ed, for the sake of argument, that the 
decree was in respect. of any land includ- 
ed in the suit before me now. 


17. Learned counsel for the appel- 
Tant also relies strongly on the mutation 
proceedings as evidence of a completed 
gift by Smt. Diukari to the plaintiff in 
1954. The.record of the mutation pro- 
ceedings: (Ex. P-A) shows that Smt. Diu- 
kari, accompanied by Moti appellant, 
had made a pift of some ‘ancestral pro- 
perty’ to Moti in Mobal Pahalda and of 
the remaining ‘ancestral property’ to 
Singhu, one of the defendants-respond- 
ents and others. It also shows that this 
transaction took place before some mem- 
bers of the public and a Tehsildar. But, 
no signatures anywhere of any parties to 
these proceedings were proved. More- 
over, it could not be said that Singhu was 
a representative of all the defendants- 
respondents and could. agree to any gift 
on their behalf. If Smt. Diukari had al- 
ready lost any right over the property, 
she could not gift it. The suggestion that 
the principle of estoppel could, on facts 
proved,- operate against the defendants is 
far-fetched. Moreover, the property said 
to have been gifted was described as 
“ancestral property” and shown as situat- 
ed in Mohal Pahalda. I am. therefore, 
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unable to hold that, from this document, 
showing some kind of purported mutation, 
it could be inferred that actual transfer 
of possession of any part of the plots in 
dispute to Moti took place. 

18. The position, therefore, is that 
there is no tangible evidence, apart from 
the assertions of Moti, that either Smt. 


Diukari or Moti himself ever obtained: 


possession of any part of the land in dis- 
pute. It is not possible to apply the 
principle here that possession of a co- 
sharer is the possession of other co-sharers 
because Moti, plaintiff-appellant, had fail- 
ed to prove that he ever became a co- 
sharer of the plots in dispute as a result 
of any legally valid transaction. . 

19. Reliance was also placed by 
learned counsel for the plaintiff-appellant 
on Section 45 of the Himachal - Pradesh 
Land Revenue Act. 1953, which runs: as 
follows: 


“An entry made in a rècord of rights: 


In accordance with the law for the time 
being in force, or an annual record in 
accordance with the provisions of this 
Chapter and the rules thereunder, shall 
be presumed to be true until the contrary 
is proved or a new entry is lawfully sub- 
stituted therefor: 


‘Provided that notwithstandixig any- 
thīng contained in this section any entry 
made during the period between. the first 
day of April, 1948 and the first day of 
April 1956 in record-of-rights or in an 
annual record whereby the land is-shown 
as under self-cultivation ‘shall not be 
presumed to be true.” 


20. Learned counsel for the plain~ 
tiff-appellant contended that, after muta- 
tion proceedings, the name of the plain- 
tiff-appellant came to.be recorded in the 
Jamabandi over half the land.in dispute 
as a.co-sharer. He, therefore, relied upon 
the: presumption - found in the ion 
quoted above. 


21. As I have already indicated,. I 
am not satisfied that .the name of. the 
plaintiff-appellant was. recorded as a co- 
sharer of the plots in dispute in accord- 
ance with law or. rules which próvide for 
preparing the record.of rights on the 
basis of possession. It is difficult to see 
how a record of rights could be correct 
when a party, without obtaining any kind 
of possession, is recorded as a co-sharer 


in possession under a gift. Moti appellant . 


has not been ‘able .. to prove that .Smt. 
Diukari had any subsisting right to make 

a gift in his favour in 1954 of any share 
în the land in dispute: Hence, any entry 
which may have been made as a result 
of any assertion of a right. by Smt. Diu- 
kari over the land in question in 1954 
could only be fictitious and contrary to 
law. As I- have already mentioned, all 
the defendants-respondents were not 


Moti v. Roshan (Beg C.J} 


. proved. It is, therefore,. eg 


A. 1. 


shown to be. parties to the mutation pro- 
ceedings and even the eae of Singhu 
in any such . proceeding - not been 
necessary 
for me to go into other questions. I may, 
however, observe that, in the circum-~ 
stances indicated above, the failure of the 
plaintiff to produce Smt. Diukari,, from 
whom he claims to have derived his right 
and title. was not insignificant. It pro-« 
vided a very good ground for the adverse 
inference rightly drawn -by the District 
Judge against the plaintiff. The plain- 
tiffs attempt to prove his alleged posses~ 
sion by producing some receipts for pay~- 
ment of land revenue during the pen- 
dency of the instant suits is no less sus~ 
picious and unsatisfactory than _ other 
evidence tendered by him. 


22. - It is stated by learned counsel 
for both sides that a registered document 
was not necessary in Himachal Pradesh 
for effecting a pift because under some 
notification said to have been made under 
Section 1 of the Transfer of Property Act 
the territory now in Himachal Pradesh 
was excluded from the operation of the 
provisions of Section 123 of that Act. It 
was, therefore, argued that the District 
Judge had erred in requiring the produc= 
tion of a registered document to evidence 
the gift. The District Judge had not 
required a registered document as'a Con- 
dition for validating the alleged gift in 
the instant case. “He had only observed 
that the plaintiff had stated that -there 
was a registered gift-deed in his favour 
but had not produced it. In other words, 
he relied upon the well-known presump~ 
tion from the non-production of material 
evidence which was admitted - to be in 
existence. Even if the explanation given 
by the learned counsel for the appellant 
is accepted, that the plaintiff was under 
a misapprehension ‘and only meant that 
there was a mutation’ proceeding, the 
statement of the plaintiff-appellant indi- 


- cates how little he knew about the an 


nature of ‘the ‘transaction on which 
relied. In-any case, the plaintiff-appel- 
lant had not been able to prove that, as 
a result of some gift to him, a delivery 
of possession of any part of the plots in 
dispute took place at all Under the 

ordinary Hindu Law delivery of posses- 
sion is essential to complete a gift, and 
even registration of a deed‘of gift has 
been held to be insufficient to overcome 
the defect of want of delivery of posses 

sion (see Vasudev v. Narain, (1883) ILR 
7 Bom 131 and L oni. v.- Nittya- 


manda, (1893) ILR 20 Cal 464). 


23. The result is. that, agrecing 
with the findings of the learned District 
Judge, I dismiss this appeal with costs. - ` 


Appeal dismissed, 


_ rll S 
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Atma Ram, Appellant v. Paras Ram 
and others, Respondents. > ' 

Second Appeal No. 367 of 1967, 
Dj- 23-3-1971. 

Civil P. C. (1908), O. 6. R. 2 — In- 
consistent pleas can be taken in: the alter- 
native. AIR 1951 SC 177 & (1903) 7 
Cal WN 294 & (1883) ILE 7 Bom 96, 
Relied on. . (Para 15) 

If a party, aiy out of abundant..cau- 
tion, takes. up a contradictory stand 
reserving his right to utilise that stand 
only if the larger right is not proved, it 
shows that. it is under some uncertainty 
as to the exact nature of its rights. There 
is no rigid rule of law that inconsistent 
pleadings must be ignored. Thus, it is 
open to the defendant to plead tenancy 


and adverse possession in the alternative. ` 


(Paras 12 to 15) 
Cases Referred: Chronological Paras 
(1955) AIR: 1955 NUC (Mad) „3924 : 
(V 42), Prince of Arcot - Eddow- 
ments Estate v. Ponnuswami Nattar. 9 
(1952) AIR 1952 Pat 69 (V 39) = 
TLR 30 Pat 1155. Ram Palak 
Mahton v. Bilas Mahton 
(1851) AIR 1951 SC 177 (V 38) = 
1951 SCR 277, Firm Sriniwas Ram 
Kumar v. Mahabir Prasad . 
(1903) 7 Cal WN 294, Keamuddi V. 
Hara Mohan Mondul 
(1883) a í Bom 96, Maidin Saiba 


v. Naga 4. 
(1874) 21 "Suth WR 70 (Civil (FB), ; 

Dino Monee Debia v. Doorga 

Pershad Mojoomdar 12, 13 


B. Sita Ram, for Appellant; H. $S, 
Thakur, for Respondents. 

M. H. BEG C. J. :— The plaintiff-ap- 
pellant had brought a suit for redemption 
‘of land, measuring 31 Bighas and 16 Bis- 
was, consisting of ten plots with Khasra 
Nos. 109/3, 128, 131/1. 289/130, 292/132, 
133, 138, 143, 157 and 159 and two houses 
standing in Khasra No. 137 in village 
Sandoo, Tehsil Theog in the district .of 
Mahasu. . The Khewat and Khatauni 
numbers were stated in the plaint to be: 
29/43-44. The allegation in the plaint 
was that this property was first mort- 
gaged on 3-12-1942 to Bhagta alias Bhagat 
Ram, defendant No. 1, in lieu of Rs. 700/- 
and that Bhagta was given actual posses- 
sion of all the plots in dispute as the 
mortgage was usufructuary. But, later 
o: on 14-6-1954, an additional sum of 

Rs. 800/- was said to have’- been taken 
from Bhagta and his son. Daulat Ram; 
defendant No. 2, and the usufructuary 
mortgage was alleged to have been con- 
verted into one to both the father and 
the son who, it was said, had ee far 


aces ae 
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more than the amount due on the mort- 


gage so that the property was.liable to 
be. redeemed after rendition of accounts 
as provided in Section 8 of the Himachal 
Pradesh Debt Reduction Act, 1953. It 
was also alleged by the plaintiff that the 
two mortgagees had given 8 Bighas and 
i Biswa land in Khewat Khatauni Nos. 
29/43-Khasra Nos. 109/3, 128 and 131/1 to 
Paras Ram, defendant No. 3, who was 
their tenant-at-will, as entered in the 
Jamabandi for the year 1958-59 so that 
defendant No. 3 was also a-.necessary 
party to the redemption suit and liable to 
be evicted by the same suit. 

rA Bhagat Ram. defendant No. 1, 
denied any subsisting mortgage and plead- 
ed that he was in possession of Khasra 
Nos. 292/130, 292/132, 133, 138, 143, 157 
and 159 as a tenant. As regards the 
mortgage in 1954, in which Khasra Nos. 
109/3, 128 and 287/137/1 in Chak Sandoo 
were also said to be included, Bhagat 
Ram only admitted that the mortgage was 
in favour of his son, Daulat Ram, defend- 
ant No. 2, and denied that he was himself 
the mortgagee. He alleged with regard 
to the ‘three numbers claimed by defend- 
ant No. 3 that these were either tenancy 
Plots of Paras Ram, defendant No. 3, or, 
in the alternative, plots to which Paras 
Ram: had acquired rights by open and 
hostile’: porie urge Daulat Ram, defend- 
ant No. 2,. only admitted that the plain- 
tiff had borrowed Rs. 1 ,500/- from him, 
but he denied that he ever came into pos- 
session -of any land. He claimed to be 
entitled to.repayment of his money with 
interest to him. Paras Ram, defendant 
No. 3, did not admit the alleged mort- 
gages or that the plots in his possession 
were ever part of the land included in 
any mortgage. He claimed to be the owner 
of the three plots by reason of an open 
and hostile possession as against every 
one since the time of his forefathers, but, 
in the alternative, he asserted that he 
was the tenant of the three plots to which 


‘ his claim wads confined. He pleaded that 


the plaintiffs suit was beyond time as 
against ~- him. In his replications, the 
plaintiff denied that Paras Ram was ever 
the tenant of the plaintif£ 


3. The trial Court had found that 
the: whole of the land . in dispute was 
actually mortgaged’ for Rs. 700/- on 3-12- 
1942 even though the mortgage deed was 
not regi e plaintiff had ‘only 
tenancy rights so that he could not exe- 
cute a legally valid mortgage. The trial 
Court thought the entries in favour of 
Bhagta as a non-occupancy tenant, with 
the observation “Bila lagan bawaia 
tasuvvar rahen beqabza’’, proved a trans- 
action which was equivalent to a mort- 
gage. Unfortunately, the trial Court did 
not try to correlate the Khatauni Khasra | 
numbers shown in the mortgage deed 
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dated 3-12-1942 (Ex. P-1), the admissibi- 


lity of which in evidence is not questioned 
by the defendants, shows that the pro- 
perty mortgaged was a half share of the 
property consisting of 12 plots of land in 
Khewat No. 1, Khatauni No. 9 with a 
total area of 143 Bighas. It is difficult to 
understand how the trial Court came to 


the conclusion that all the plots for which . 


the suit was filed were included in the 
property mortgaged of which the posses~ 
sion was said to. have been given ta 
Bhagta. The trial Court also appears to 
have accepted, in much too facile a fa~ 
shion, that the whole property was 
mortgaged again to both the defendants 
1 and 2 in 1954, although there was no 
fresh deed but only certain entries in 
revenue records purporting to evidence 
the subsequent mortgage. The trial 
. Court decreed the suit against all the 
three defendants. 


4. The first two defendants sub« 
mitted to the decree of the trial Court. 
But, Paras Ram, who claimed separate 
rights to 8 Bighas and 1 Biswa of land 
comprised in the three plots, preferred an 
appeal to the District Judge. The District 
Judge. in a careful judgment, after con~ 
sidering the whole evidence, recorded the 
conclusion with regard to the separate 
claim of Paras Ram: “Jamabandi for the 
year 1942-43 shows that Paras Ram and 
his brother were in possession of the land 
in dispute in their own right. This land 
is not shown to be mortgaged to Bhagta. 
The land in dispute was included in the 
mortgaged land for the first time in 1954.” 
However, as the defendant had proved 
his own separate right and title, which 
he had been asserting to the three plots, 
the appeal of Paras Ram was allowed and 
the plaintiffs suit with regard to three 
Khasra numbers was dismissed. 

5. Learned counsel for the plain- 
tiff-appellant has made an elaborate at= 
tempt to show that the three plots still 

in dispute were also comprised in the 
alleged mortgage of 3-12-1942. -He has 
taken me through the Jamabandi entries 
of 1942-43 relating to Khewat No. 1 (Ex, 
P-7) Khatauni Nos. 4, 5 and 6 in village 
Sandoo of the State of Keonthal. Atma 
and Sadh, sons of Durga, are entered as 
hereditary tenants in Khatauni No. 4 
‘Marfat Bhagta’ who is entered as ‘Ghair 
Mauroosi’ on behalf of Atma  co-sharer, 
In column No. 9, meant for mentioning 
the rent, the entry is: “Bila lagan bawaja 
tasuvvar rahen beqabza mai Khatauni 5 
‘and 6”. The ‘mai Khatauni 5 and 6’ in 
this column appears to be quite meaning- 
less. Even if it was not introduced digs- 
honestly by some one later, it is, at the 
highest, quite dubious. If they were 
really meant to indicate that there was 
a usufructuary mortgage of numbers in 
Khataunis 5 and 6 there would have been 
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similar entries in the other Khataunis, 
Such an entry could not possibly enlarge 
the area or numbers actually shown in 
the mortgage deed set up by the plaintiff 
himself. None of the numbers now in 
dispute or any number proved to be its 
equivalent is shown in the 12 plots of 
Khatauni No. 4 of which the total area 
given is about 65 Bighas. Atma appel- 
lant could not claim more than half of 
that area in his share. Therefore, at the 
most, his share in 12 plots of Khatauni 
No. 4, over which we find an entry giving 
an indication that Bhagta was treated as 
‘an usufructuary mortgagee, could be said 
to have been mortgaged. It is in Khata- 
uni No. 5 that plot No. 49-Min appears, 
out of which the plots over which Paras 
Ram claims possession, were later carved 
out. No. 49-Min is one of 9 plots shown 
in Khatauni No. 5 of Khewat No. 1 of 
this village. There .is a Jamabandi of 
1938-39 of the same village (Ex. P-6) 
showing that Khatauni No. 9 is equivalent 
of what became Khatauni No. 4 in 1942- 
43, Neither, the entries of Khatauni No. 5 
nor of Khatauni No. 6 contain any indi- 
cation that Bhagta had anything to da 
with plots included in these Khataunis, 
A document filed by the plaintiff himself 
(Ex. P-14), described as a copy of the 
Partal of 29-7-1943, made by the Girda- 
war Qanungo, shows that the Girdawar 
had noted that it. was only in Khatauni 
No. 4 that Atma and Sadh had made ‘an 
illegal usufructuary mortgage in favour 
of Bhagta who was, therefore, entered as 
‘Ghair Mauroosi’ on behalf of the two 
hereditary tenants. The plaintiffs own 
documents, therefore, establish, beyond 
any doubt whatsoever, that the land 
which was the subject-matter of the usu- 
fructuary mortgage did not contain any. 
of the three plots claimed by Paras Ram. 

6. After this finding, it is nof 
really necessary to discuss any other point 
as the plaintiff had failed to establish 
that he ever could or did mortgage any. 
plots of land which had been claimed by 
Paras Ram so that no question of Paras 
Ram getting them as a tenant of the 
mortgagees could arise. The trial Court 
had erred because it did not take the 
elementary precaution of trying to cor- 
relate the land of which a mortgage was 
alleged to have been made by Atma in 
favour of Bhagta with the land shown in 
the plaint. 


Te It is true that the three plots 
of land in possession of Paras Ram had 
been entered after 1954 as a part of the 
land subsequently shown to have been 
mortgaged to Daulat Ram. defendant No. 
2 only. But, as Paras Ram was evidently 
in possession since long before 1954, this 
entry was obviously procured by the 
plaintiff in order to create a semblance of 
Tight which he had lost by the adverse 
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possession of Paras Ram. It is, therefore, 
not necessary at all even to refer to the 
authorities cited by learned counsel for 
the appellant to substantiate the submis- 
sion that a suit by a mortgagor creating 
an usufructuary mortgage would not be 
barred against a third person who had 
dispossessed a mortgagee. There is a 
conflict of authorities on this question. 
If, however, the possession of Paras Ram 
over the three plots of land was prior to 
the alleged usufructuary mortgage of 
1954, as it clearly was, the proposition ad- 
vanced, even if it could be accepted, 
would not help the plaintiff. 


8. It was then vehemently urged 
by learned counsel for the appellant that 
it was not open to Paras Ram respondent 
to take the plea of adverse possession 
when he had also set up a tenancy right 
inasmuch as the two pleas were destruc- 
tive of each other. Learned counsel relied 
strongly on Ram Palak Mahton v. Bilas 
Mahton, AIR 1952 Pat 69 where it had 
been observed by a Division Bench of the 
Patna High Court: 


“Tt was not clearly open to the de- 
fendant to assert in one breath that he 
was not a tenant of the plaintiff, and in 
another, to assert that he was a tenant 
and his tenancy had not been properly. 
determined.” 


Learned counsel also relied on what Is 
reported as obiter dictum in Prince of 
Arcot Endowments Estate v. Ponnuswami 
Nattar, AIR, 1955 NUC (Mad) 3924 as 
follows:— ` 


“A party litizant cannot be permit- 
ted to assume inconsistent positions in 
Court to play fast and loosẹ, to blow hot 
and cold, to approbate and reprobate to 
the detriment of his opponents. The 
principle is: Allegans contrarla non est 
audiendus. (He is not to be heard who 
alleges things contradictory to each 
other.) This principle applies not only to 
successive stages of the same suit but 
also to another suit provided that the 
second grows out of the judgment of the 
first.” 


9. Learned counsel for the appel- 
lant has. however, not succeeded in show- 
ing that there is any rigid rule of law 
that inconsistent pleadings must be ignor- 
ed. I am disposed to take the view that 
the fact that there are inconsistent plead- 
ings may be properly considered by a 
Court in arriving at a correct conclusion 
on questions of fact. It is true that when 
a party has admitted something against 
itself in the course of its pleadings, the 
admission may be treated as conclusive 
and debar it from going outside its plead- 
ings to take up an inconsistent case. But, 
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where a party has taken two inconsistenf 
positions in the course of its pleadings, 
the pleadings of that party ought to be 
examined as a whole in order to deter- 
mine their real meaning before determin- 
ing the effect of the pleas. Moreover, 
such inconsistent pleas will have to be 
considered in the context of the whole 
evidence in the case including the admis- 


sions and pleadings of the other side. 


10. In the instant case I find that 
the defendant Paras Ram had, at first, 
pleaded adverse possession over the three 
plots Nos. 109/3, 128 and 287/337/1 “open- 
ly as of right and as an owner from the 
time of forefathers’. He did not state 
that it was a possession adverse to the 
claim of the plaintiff only, but he had 
set up a right adverse to the whole world. 
After that, he stated “in the alternative, 
if the replying defendant is not proved 
to be the owner, then the replying defend- 
ant has been holding the land comprised 
in the above three Khasra numbers as a 
tenant. The suit of the plaintiff is not 
within the period of limitation”, It has 
to be borne in mind that the plaintiff 
had stated, in his replications, that Paras 
Ram, defendant No. 3, was not his tenant 
at all. In the plaint, the plaintiff had 
alleged that Paras Ram was holding on 
behalf of defendants Nos. 1 and 2. Paras 
Ram had denied the allegation that he: 
was anybody’s tenant and had claimed 
ownership. In the alternative, he had 
merely stated that, if he failed to esta- 
blish his right as an owner. he was a 
tenant without stating whose. tenant he 
would be. In other words, Paras Ram 
was falling back on a very vague claim 
without specifying against whom it was 
made only in case he failed to prove the 
larger right and title set up. I do not 

j that such a plea can possibly be 
read as precluding Paras Ram from set- 
ting up an-adverse possession which he 
succeeded in proving up to the hilt. If 
a party, only out of abundant caution, 
takes up a contradictory stand, reserving 
its right. to utilize that stand only if the 
larger right is not proved, I am unable to 
hold that the plea, even if inconsistent 
with the earlier one, has any greater ` 
effect than showing that the party ad- 
vancing it was under some uncertainty 
as to the exact nature of its rights. 


11. It is a well established propo- 
sition that even an admission against it- 
self by a party has to be read in the con- 
text of all the facts and circumstances 
under which it is shown to have been 
made, Here, the plaintiff had uncondi- 
tionally asserted that Paras Ram, defend- 
ant was not a tenant of his. Hence. the 
principle that a party cannot blow hot 
and cold could be applied against the 
plaintiff himself. The plaintiff, it -could 
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be urged, had precluded himself, by his 
pleadings, from taking. up the case that 
.Paras Ram was his tenant at any stage 
at all Paras Ram, on the other hand, 
had taken up an inconsistent plea so ‘as 
to keep it in reserve and utilize it in a 
particular contingency which had not 
arisen. He had, therefore, given up his 
claim to a tenancy when his case was 
argued before the lower appellate Court. 


He could not be precluded from eee i 


on bis earlier plea - 


12. If authorities ‘were necessary 
to cite on the proposition that inconsistent 
pleas can be taken in the alternative, I 
may refer to Firm Sriniwas Ram Kumar 
v. Mahabir Prasad. AIR 1951 SC 177 
where it was held:— 


“A plaintiff may rely upon different 
rights alternatively and there is nothing 
in the Civil Procedure Code to prevent 
a party from making two or more incon- 
seeni sets of allegations and claiming 
relief thereunder in the alternative.” 
.|I find that Courts have held,. since quite 
early times in this country that, in a suit 
for possession of land brought against an 
alleged tenant, who is really a trespasser, 
“the defendant merely by alleging ten- 
ancy in his written-statement, does not 
preclude himself from setting up the de- 
fence of law of limitation”. (See Dino 
nape Debia v. Doorga -Pershad Mojoom- 
dar, (1874) 21.Suth. WR 70 Civil (FB). 


13. In Keamuddi v. Hara Mohan 
Mondul, (1903) 7 Cal WN 294 it was held: 


j j 

“It is open to a party to plead ten- 
ancy and limitation in the alternative.” 
The Full Bench decision in Dino Monee’s 
case, (1874) 21 Suth WR 70 Civil (FB) 
(supra) was relied upon. 


14. ° In Maidin Salba v. Nagapa, 
(1883) TLR 7 Bom 96 it was held: 

“A defendant has a right to set up 
the plea of temancy and at the same time 
to rely on the statute of limitation.” ° 


15. There is no need: to multiply 
authorities on this question. I, therefore, 
cannot accept the ‘submission on behalf 
of the plaintiff-appellant that the right of 
Paras Ram, defendant No. 3, flowing from 
his proved adverse possession could not 
ee given effect to by the lower appellate 

urt. 


16. - In the result, affirming the 
findings arrived at by the lower appellate 
Court, I dismiss this appeal with costs. - 


Appeal dismissed. 
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Shiv Nath and others, Appellants v. 
Milkhi Ram and others, Respondents.. 


Second Appeal No. 37 of 1970. D/- 
16-4-1971. 


Tenancy Laws — Punjab Tenancy 
Act (1887), S. 44 — Effect of ciectment — 
Where a tenant is ejected under this sec- 
tion the tenancy is extinguished and tan- 
not be revived. S. 50 under which a tenant 
has a right to hold the land for one year 
from the date when he is dispossessed 
without his consent, has no application. 

- (Para 6) 

S. Malhotra, for Appellants: eabeu 
Dass, for Respondents. 


JUDGMENT :— This sécond appeal 
has been directed. against the judgment 
‘and decree dated 22-2-1961 of the Addi- 
tional Senior Sub-Judze, Nangal Camp 
at Hishiarpur and relates to a suit for 
possession of 22 kanals 5 marlas of ‘land 
comprising in Khasra Nos. 2348, 6025, 
2253, 2301 and 2353 and 2358 situate in 
mauza Khad of Tehsil Una within the 
District of Kangra. Chhajju was ` occu- 
pancy tenant of the disputed land of 
which the defendant No. 1, Hans Rai, was 


‘the landlord. Chhaijju has since died and 


the plaintiffs and the defendants 4 to 15 
are the heirs entitled to succeed Shrimati 
Kirpu, mother of Chhajju, who was once 
considered to be the exclusive heir after 
the death of Chhaijju. Being occupancy 


.tenant, Chhajju fell in arrears of rent. A 


decree was obtained against him by his 
landlord under Section 43 of the Punjab 


Tenancy Act (hereinafter to be referred 


as the Act). Thereafter the landlord ap- 
plied for ejectment of Chhajju under Sec- 
tion 44 of the Act. The usual notice was 
served upon Chhajju and as the record 
reveals, there was ex parte service. The 
arrears of rent- were not paid with the 
result that on 10-8-1951 Chhaiju was dis- 
possessed from the disputed land.. After 
the death of Chhajju,. his. mother Shri- 
mati Kirpu was entitled to succeed him. 
Sometimes in June, 1952 Hans Raj made 
a gift of 2/3rd of his share in the disput- 
ed land in favour of his sons, defendants 
2 and: 3, appellants in this Court. The 
mutation regarding this gift was made in 
the revenue papers on 13-6-1952. 


Subsequently the  plaintiff-respond- 
ents, who claimed to be the heirs of 
Chhajju, appeared before Hans Rai. land- 
lord, and made payment of the entire 
arrears of rent. It was stated that they 
paid Rs. 870/-. Hans Raj zave a ` state- 
ment before the revenue officer that his 


EO/EO/C503/71/SNV/P 


1971 


application calling for the ejectment of 
the tenant under Section 43 of the Act 
should be dismissed because he had re- 
ceived the entire arrears of rent. The 
revenue officer. accepted the contention of 
Hans Raj and the case for ejectment of 
Chhajju was cancelled and was consign- 
ed to the record. The plaintiff-respond- 
ents asserted that they are heirs of 
- Chhajju because Shrimati Kirpu had bpe- 
come full owner of the right, title and 
interest of the landlord under the provi- 
sions of Section 3 of Act VIII of 1953. As 
such the succession from Shrimati Kirpu 
was not governed by Section 59 of the 
Act, rather the plaintiffs claimed to be 
the heirs: under the ordinary law of Hindu 
succession. However, after receiving the 
payment from the plaintiffs, Hans Raj 
made them the occupancy tenants. The 
defendant-appellants .got the entries 
made in their favour in the revenue re- 
cord on the basis of the gift made by 
Hans Raj and this gave rise to a cause 
of action to the plaintiffs -who filed the 
suit for possession which they preferred 
to call as ‘‘Malkana possession.” 


The assertion of the plaintiffs is that 
they are in possession of .the disputed 
land and now they should be awarded 
the “Malkana possession” which, to my 
mind, appears to be only a claim of dec- 
laration that they are in possession as 
owners of the land and not as tenants. 
The plaintiffs ‘asserted that their prede- 
cessor in interest, namely Chhajiu, never 
parted with possession despite the pro- 
ceedinzs of ejectment under Sections 43 

and 44 of the Act. Subsequently when 
the decree was satisfied ‘and the 
application for ejectment was cancelled, 
the parties were relegated to the position 
of landlord and-tenant and the plaintiffs 
became -occupancy tenants with full 
rights of oS under Act VII - of 
1953. ; 


2. The .  dčfeùdants coitested the 
suit on the allegations, that the ejectment 
proceedings were complete under Section 
44 of the Act. Chhaiju ceased to be the 
tenant. The ‘relationship of landlord and 
tenant came to'an end. The plaintiffs 
could not derive any interest in the land 
from Chhajju or Shrimati Kirpu.. The 
defendants, therefore, contended that the 
plaintiffs were not entitled to any decree 
for possession. f . 


3. The jekited E gs 
held that the ejectment proceedings 
under Section 44 of the Act extinguished 
the tenancy of Chhajju. However, sub- 
sequently Hans Raj. created occupancy 
tenancy to the extent of his 1/3rd share 
in 1953 when he gave that statement be- 
fore the Revenue Officer and accepted the 
plaintiffs to: be his tenants. The plain- 
tiffs had become full owners because of 


Shiv Nath v. Milkhi-Ram' (D. B. Lal JJ 


[Prs.. 1-6] H.P. 15 


the application of Section: 3 of Act VII 
of 1953. Hans Raj could not revive the 
tenancy in respect. of the other 2/3rd 
Share. In this manner, the suit was de- 
creed to the extent of 1/3rd share in the 
disputed land in favour of the plaintiffs. 


4, The Plaintiffs filed an appeal 
and as a result thereof, the suit was de- 
creed for the entire parcel of disputed 
land. The learned Senior Sub-Judze 
gave the finding, that the ejectment pro- 
ceedings never became final and the 
subsequent cancellation of the said pro- 
ceedings at the instance of Hans Rai, 
landlord, revived the tenancy between 
him and the heirs of Chhajju. In this 
manner, the plaintiffs having succeeded 
from Shrimati Kirpu became full owners 
of the entire parcel of land under Act 
VII of 1953. In this manner the first 
appellate court decreed the suit-in toto 
as Claimed by the plaintiffs. 


5. The detergents have felt ag- 
sph of the decision and have prefer- 
red- this second appeal and their main 
contention is, that the ejectment proceed- 
ings having been completed under Sec- 


. tion 44 of the Act, extinguished the rela- 


tionship of landlord: and tenant. As such 
Hans Raj could only confer tenancy right 
in respect of the remaining 1/3rd share 
which was with him and so the decree - 
of the trial court should be: restored and 
the decision of the first appellate court 
pou be set aside. 


6. As I have stated before, the 
primary” case of the parties shall relate 
to the existence or otherwise of the ten- 
ancy between the landlord, Hans Raj and 
Chhajju, as a result of the ejectment pro- 
ceedings which became final under Sec-. 
tion 44 of the Act. The learned counsel 
for the appellant had taken me through 
the definition of tenant as provided in 
the: Act and he referred to its Section 4 
(5) which runs as below:— 


S (5). ‘Tenant’ means a person who 
holds land under another person and is, 
or but for a special contract would be, 
liable to pay rent for that land to that 
other person: but it does not include...... fa 


-The learned counsel urged that the words 
““who-holds land” signify that the -person 


claiming. to: be the tenant should be in 
actual or constructive possession of the 
land. According to him  Chhajju was 
physically ejected from the land on 10-8 
1951 as a result of the proceedings under 
Section 44 of the Act. As such he was 
not holding the land in 1953. when the 
payment was made -in respect. of the 
arrears of rent. This being the position, 
the tenancy could not be revived and 
the 2/3rd share which- was transferred 
by way of gift to the defendants 2 and 3, 
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remained totally unaffected by any ten- 
ancy. 


There was some ‘contention at the 
Bar that the words “who holds land” 
may signify to include a person not actu- 
ally holding the land but having a right 
to hold the same. The argument was 
founded on the analogy of Section 50 of 
the Act wherein a tenant who is dispos- 
sessed without his consent, may. within 
one year from the date of his disposses- 
sion or ejectment, institute a suit for re- 
covery of possession or occupancy. Such 
a suit was cognizable by a revenue Court 
under Section 77 of the Act because the 
tenant although physically dispossessed 
from the land could be stated to possess 
a right to hold the land for the period of 
one -year from the date of dispossession 
and on that basis he could be treated to 
be a tenant for the application of Section 
77 of the Act and the revenue Court has 
the jurisdiction to entertain the suit for 
Prantiig him back the possession. 


The analogy of Section 50 of the Act 
and the entire case law pertaining there- 
to, to my mind, is not applicable to the 
present situation that has arisen in the 
case. For the purpose of Section 50 of 
the Act and in view of the provisions 
made in Section 77 of the Act, the per- 
son who has been ejected without his 
consent may be treated as a person hav- 
inz a right to hold the land and as such 
a tenant for conferring jurisdiction upon 
revenue Court. In a case of ejectment 
under Section 44 of the Act, the proceed- 
ings are complete no sooner the eject- 
ment is effected and no right to regain 
possession is conferred under any provi- 
sion of the Act. Therefore, the crux of 
the matter lies in ascertaining, as to 
whether, the ejectment proceedings were 
complete on 10-8-1951 so that the. rela- 
tionship of landlord and tenant came to 
an end. If that has happened, nothing 
has survived in favour of the tenant. 
Under no provision of the Act he could 
claim back the possession as he could, had 
he been ejected without his consent and 
had his case been covered under Section 
50 of the Act. 


Exhibits D-4, D-5 and D-6 are very 
material in this context. The order was 
made on 2-7-1951, that despite service 
Chhaijju-tenant was not forthcoming and 
that proceedings of ejectment should be 
taken against him (Ex. D-5). On 10-8- 
1951 the proceedings of ejectment were 
undertaken on the spot in ‘accordance 
with law and physical possession over the 
land was delivered to Hans Raj (Ex. D-6). 
Subsequently, the order dated 21-9-1951 
was made to the effect that physical pos- 
' session over the land was already given 
to the landlord and so the proceedings 
were over and the file was to be consign. 
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ed (Ex. D-4). This being the position, the 
learned trial Judge was absolutely cor- 
rect when he held that Chhajju was phy- 
sically dispossessed on 10-8-1951 and the 
relationship of landlord and tenant came 
to an end on that date. The tenancy 
having been extinguished could not be 
revived as such. It is a different matter 
that Hans Raj subsequently made plain- 
tiffs tenants in respect of 1/8rd share and 
his admission to that regard may give the 
benefit to the plaintiffs so that they were 
given the decree of 1/3rd share in the 
disputed land. i 


T. In this view of the matter, I 
have no hesitation in holding that Chha- 
jiu lost his tenancy on 10-8-51 and any 
subsequent proceedings regarding pay- 
ment of decretal amount and revival of 
tenancy by him had no relation to Sec- 
tion 43 or 44 of the Act. The proceed- 
ings of ejectment remained totally un- 
affected by these subsequent actions on 
the part of Hans Raj. Chhajju could not 
be stated to have possessed any right to 
hold the land after he was physically 
dispossessed and therefore he had no 
locus standi to ask for revival of tenancy 
on the old terms and conditions. . 


8. It follows, therefore, that the 
declaration of Hans Raj in favour of 
plaintiffs could utmost be considered an 
admission on his part leading to creation 
of fresh tenancy in favour of plaintiffs, 
but this he could only do, to the extent 
of 1/3rd share, because. the remaining 
2/3rd share he had already gifted in fa- 
vour of his sons, defendants 2 and 3. 
Therefore, as contended by the learned 
counsel for the appellants, the benefit 
which the plaintiffs can get shall only 
extend to 1/3rd share in the disputed land. 
They could be considered proprietors of 
only that much share which belonged to 
Hans Raj and of which they were made 
the tenants with subsequent right of pro- 
prietorship under Act VII of 1953. The 
Plaintiff-respondents shall then get a de- 
cree for a declaration that they are the 
proprietors of 1/3rd share in the disputed 
land. This share belonged to Hans Raj 
and as it is obvious, the 2/3rd share be- 
longs to defendants 2 and 3 


9. The appeal is, therefore, allow- 
ed. In view of special circumstances of 
the case, the parties shall bear their own 


costs. 
Appeal allowed. 
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AIR 1971 HIMACHAL PRADESH 17. 
>o (V58CS) 
D. B. 'LAL, J. 


Dharam Pal, Appellant v. The 
Respondent. - 


Criminal 
28-3-1971. 

- (A) Evidence Act (1872), S. 133 vamen 
Where statement of a c tness in- 
spires confidence and there is unlikelihood 
of tutoring and his demeanour is found 
straightforward by the trial court, no 
corroboration of his statement would -be 
required. (Para 8) 


The tender years of the child which is 
the victim of th al offence coupled 
with the other circumstances appear- 
ing in the case, such as its demeanour, 
unlikelihood of tutoring and so forth, may 
render corroboration unnecessary but 
that is a question of fact in every case. 
The rule of corroboration ‘of the -state- 
- ment of a child witness is not a rule of 
practice but it is rather a rule of pru- 
dence. Thus there is no rule of practice 
that there must, in every case be corro- 
boration before a conviction can be 

stand. AIR 1952 SC 54, Follow- 


lowed to 
wA 1962 (1) Cri LJ 650 (Ker), Relied' on. 
Distinguished. 


AIR 1933 Lah 667, 


(Para 8) 

(B) Evidence Act (1872), S. 118 — 

Minor discrepancies or contradictions in 

testimony of the child witness are in 

proof of their truth rather than a badge 

of falsehood. AIR 1965 Puni ay, abe 
ara 8 


(C) Evidence Act (1872), S. 5 — The 
-~ witness could be believed in part as the 


of practice. AIR 1965 SC 277, Followed. 
| (Para 9) 


Thus the circumstance that the girl 
(child) narrated the event to Sant Ram 
(witness) as severed from the rest of the 
statement of Sant Ram could be consider- 
ed a corroborative piece of evidence. Si- 
milarly, the fact that she narrated the 
same to her father who also came to the 
spot and brought her to her house would 
again be a porronere iver factor in the 
case. (Para 9) 


(D) Evidence Act (1872), S. 133 — 
Where the very statement of the child 


could form the basis of the Saale ne no. 


corroboration is necessary by producing 
any witness. (Xi Ref— Ss. 118). “(Para 10) 


(E) Evidence Act (1872), S. 133 — 
Where a girl does come forw and 
alleges that she has been raped, her evi- 
dence should carry more weight than the 
evidence of any or witness. (X- 
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Dharam Pal v. State (D. B. Lal J) 
‘ATR 1956 All 22, Relied on. 


State, 
Appeal No. 5 of 1970, DI 
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C. (1898), S. eh 
(Para 10) 
Cases' of rape involving bad reputa- 
tion on the family of the victim, 
quently are not brought to court, and. if 
brought, are: with the greatest reluctance. 
: (Para 10) 
Cisr Referred : Cheonolomeat. Paras 
(1965) AIR 1965 SC 277 (V 52) = 
1965 (1) Cri LJ 256, Ugar Ahir v. 
State of Bihar 
(1965) AIR 1965 Punj 291 (V 52) = 
.1965 (2) Cri LJ 127, Mohan Singh 


v. State 

(1962) 1962 (1) Cri LJ 650 = 1981 
Ker LT 630, Krishnan Chithan v. 
State of Kerala ' 8 

(1956) AIR 1956 All 22 (V 43) = 

. 1956 Cri LJ 4, Bhagwat Prakash 


y. State 
(1952) AIR 1952 SC 54 (V 39) = 
1952 Cri LJ 547, Rameshwar v. 
State of Rajasthan 8 
(1933)- AIR 1933 Lah 667 (V 20) = 
34 Cri LJ 606, Abbas Ali Shah v. 
Emperor 
-PLNLN na for Appellant; K. D. Sud, 
for Respondent. -: 
JUDGMENT :— This is an, appeal 
against the judgment and order ‘of the 
learned Additional Sessions na 
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under Section 376 of the 
Code and sentenced him to undergo rigo- 
rous imprisonment for six months and to 
pay a fine of Rs. 200/-, in default to under- 
go further rigorous imprisonment for one 


month 

a 2. The prosecution case may 
briefly be stated. On 2nd November, 
1968 at about 5.00 PM. Kumari Ishro 
aged 10 years, who is the daughter of 
Munshi Ram of village Chhatrer, Tehsil 
Hamirpur was sent by her father to get 
grinded a at the flour machine of 
village Toni. The girl returned with a 
small bag of flour and when she reached 
the field of one: Devi Sinzh, Dharampal 
accused had been waiting to meet her. 
He gave her a push, untied the string of 
her Salwar and criminally assaulted her. 
It is stated that when the girl started 
crying, her mouth was attempted to be 
gagged by her Dopatta. The penetration 
had taken place and the zirl started 
bleeding. Her cries were heard by Sant 
Ram and Durga Dass who happened to 
pass by that place. Sant Ram could see 
the accused running away towards the 
village Toni. On reaching the place of 
occurrence, the witnesses found the girl 
lying naked and she was weeping. On 
enquiry she narrated the incident to 
them. Thereafter, Sant Ram informed 
the father of the girl, Mushi Ram, who 
came to. the spot:- He also found the girl 


` with the Salwar near her feet which she 


was made to wear. The Salwar also got 
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blood-stained. The girl was brought back 

to the house. It had grown dark and 

the distance for the Police Station was 

about eleven míles. Thereafter, on the 

next day, Le, on 3rd November, 1968, the 

father brought the girl to the Police Sta- 
d the First Informa 


Primary Heal : 
Lady Doctor S. Sharma could not exa- 


injury was 
fotad on his private parts. However, a 
mark of abrasion was noticed over his 
abdomen pyjama pial the accus- 
ed was wearing wags uently . re- 
covered and it was found blood-stained. 
Similarly, the Salwar was also found 
blood-stained and the report of the Sero- 
logist was also obtained to that effect. 
In this manner the accused was indicted 
for the offence of rape under Section 376 
of the Indian Penal Code. - 


3. The prosecution produced ele- 
ven witnesses . including Kumari Ishro. 
Sant Ram eye-witness and Munshi Ram 
the father of the girl. Besides them the 
Lady Doctor S. Sharma and Dr. M. N. 
Bannerji were also examined. The other 
witnesses were witnesses of the recovery 
or some police officials Including the In- 
vestigating Officer. - 

4. The defence was one of denial 
although the accused admitted that he 
did go to the spot as he was proceeding 
to village Toni and happened to see the 
girl Kumari Ishro who was found weep 
ing and when he asked the reason 
could not reply 

ccused 


respect of the abrasion. mark, however, 
he stated that he was clearing a hedge 
and the abrasion was caused by the 
thorny bushes. It was- also stated that 
there was enmity between Munshi Rem, 
the father of the girl, and the father of 
the accused who is a. shopkeeper. Munshi 
ma a o Doe ee 
and there was some in respect 
of the dues. It was alko stated that at 
the instance of Munshi Ram the shop of 
the father of the accused was once search- 
ed by the staff of the Food Inspectorate 
although no. action was taken 
thereafter. Then it was stated that there 
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and hence he thought it prover to impli- 
Cate the accused. ` 
5. The accused did not examine 


any C 

earned Sessions Judge be- 
eves the prosecution witnesses and held 
that the nee of. rape was proved 
against D pal accused and that re- 
sulted in his ċonviction and the sentence 
In the manner stated above. The accus- 
ed has felt aggrieved of the decision and. 
has preferred this appeal. 


7.) There is no dispute regarding 
the age of Kumari Ishro who was 10 
years old at the time of occurrence. There 

er no serious dispute regarding 
the time of occurrence. However, it was 
urged by the learned-counsel that it had 
grown dark but there could not be . any 
question regarding wrong 
because Kumari Ishro knew the accused 
from before and it was not difficult for 
her to have recognized him. 
Sant Ram 
accused as it had not grown sufficiently 
dark for non-recognition. Regardinz the 
injury on the person of the girl, the Lady 
Doctor found the hymen torn and lace- 
cated. The middle fmger could easily be 
made to pass through the vagina, which 
was found red and tender on touch. She 
also found dried bloodstaing on both 
sides of labia majora but no semen was 
found. However, the doctor did not find 
any signs of or sw on the 
labia majora or labia minora. She was 
se “definite” opinion that the penetration 
of the male organ had taken place. The 
suggestion of the defence that the girl 
probably inserted her finger in her vagina . 
and thus suffered injuries was rightly con- 
sidered fantastic by the learned Sessions 
Judge. It was stated that the girl was 
ravished on a stony surface and, there- 
fore, some injuries on that account could 
have been found. It was urged that some 
injuries on labia majora or labia minora 
should have been present but that too 
does not carry any weight, because the 
vagina was red ad tender on touch and 
hymen was found torn and lacerated. 
She could not have necessarily suffered 
any more injuries. The learned Sessions 
Judge rightly discarded the sugzestion of 
the defence that any fmiury on the male 
organ was probable in the circumstances. 
However, an abrasion was found on the 
right side of the abdomen and according 
to the doctor it could have been caused 
fn the scuffle must have taken 
place with the girl. It is further undis- 
puted’ that the accused was found near 
jpe Ail at the time of ee 
It is different that according to him he 
was innocent and found the girl weeping 


and brought her back to her house. 


& The main contention of the 


~ earned counsel for the appellant is ae 
umari Ishro who is 


the siemen of K 
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child witness, cannot form the basis of 
conviction unless it is corroborated by 
other evidence in material particulars. 
The learned counsel referred to AIR 1933 
Lah 667, Abbas Ali Shah v. Empreor. 
wherein it was held that:-— 


“Children are a most untrustworthy 
class of witnesses, for, when of a tender 


age they often mistake dreams for reality. 


repeat glibly as of their own knowledge 
what they have heard from others, and 
are greatly influenced by fear of punish- 
ment, by hope of reward. and by desire 
of notoriety.” 
The case for which their Lordships made 
this observation related to a child wit- 
mess who had seen the occurrence of 
murder committed on two elderly women. 
The instant case is one where the child 
witness is herself a victim of the assault 
and, therefore, the observation made in 
that case would not be strictly applicable 
to the facts and circumstances of this 
` case. The rule of corroboration of the 
statement of a child witness is not a rule 
of practice but it is rather a rule of pru- 
dence. That rule has been cery- 
i with the experience of Judzes 
who very often find such witnesses under 







ward by the trial Judge, no corroboration 
would be required of his statement. The 
ec years of the child which is the 
victim of the sexual offence coupled with 


of course is a ae of fact in every 


must, in every case be corroboration be- 
fore a conviction can be allowed to stand. 
The authority in support of this proposi- 
tion is reported in AIR 1952 SC 54, Rame- 
shwar v. State of Rajasthan where it was 
observed that:— 

“The rule, which according to the 
cases has hardened into one of law, is 
not that corroboration is essential be- 
fore there can be a conviction but that the 
necessity of corroboration as a matter of 
prudence, except where the circumstances 


make it safe to dispense with it, must be 


present to the mind of the Judge.” 


Similar view has been accepted fn 
1962 (1) Cri LJ 650 (Ker), Krishnan Chi- 
than v. State of Kerala.. 
considered, as to whether the statement 
of Kumari Ishro could form the basis of 
conviction without corroboration. The 
learned trial Judge noted the demeanour 
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of the witness and found it truthful. She 
given a consistent and intelligent ac- 
count of crime that has been committed 
upon her. She is a girl of average intelli- 
gence which is clear from the auestions 
put to her and the answers given by her 
leading to the satisfaction of the learned 
trial Judge. There is no material con- 
tradiction in her own statement. It is 
clear that che is not an accomplice but 
shë is rather a victim of outrage. It was 
pointed out that she stated that her Sal- 
war got stained with blood although the 
accused,. according to her, had forcibly 
taken off her Salwar and had thrown it 
away at some distance. This is hardly a 
contradiction, because she was made to 
wear the Salwar later on and it got stain- 
ed with blood because of the injury re- 
ceived by her. That is how the girl 
stated that the Salwar got stained with 
blood which was the résult of the occur- 
rence. She further stated that Durga 
Dass and Sant Ram (PW) had come to 
the spot, which she cannot be stated to 
have stated incorrectly simply because 
Sant Ram happened to state that he had 
come alone to the spot of occurrence. It 
may be that Durga Dass followed him 
soon after. According to Kumari Ishro. 
as the learned counsel pointed out, the 
two witnesses had seen the occurrence, 
but as evident, the witness stated her 
own estimate of the situation. When 
Sant Ram was obviously there and Durga 
Dass might have also arrived, it was 
natural for her to infer that both of them 
had seen the occurrence. It was then 
stated that Sant Ram had also come back 
to the place of occurrence. However, 
Sant Ram denied this statement but the 
contradiction is of a very minor character. 
As pointed out by their Lordships in 
ATR 1965 Puni 291, Mohan Singh v. State, 
such minor discrepancies in testimony of 
the child witnesses are in proof of their 
truth rather than a badge of falsehood. 
I am, therefore, of the opinion that the 
statement of Kumari Ishro (PW) could 
be relied upon and the conviction was 
rightly based upon her statement and 
ces which required no 
corroboration of her statement. 


9. At the same time I do not hest- 
tate in stating that if corroboration is 
sought for it does exist in the statements 
of the witnesses, Sant Ram (PW) and 
Munshi Ram (PW). Kumari Ishro narrat- ° 
ed the -event to these witnesses. The 
learned counsel for the appellant pointed 
out that there were material contradic- 
tions in the statement of Sant Ram as 
he compared his statement made to the 
Police with the statement which the wit- 
ness made before the trial Court and it 
was found that he had stated before the 
Police that he saw a scuffle between the 
accused and Kumari Ishro which state- 
ment he denied before the trial Court. 
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Then the witness also stated that he had 
seen the Salwar lying on one side of the 
person of the girl and further that he 
had gone alone to the place of the occur- 
rence and that he did not come back to 
the spot along with the father of the girl. 
All these statements he denied -before 
the trial court. The learned trial Judge 
relying upon AIR 1965 SC 277, Ugar Ahir 
v. The State of Bihar stated that the wit- 
ess could be believed in part as the 
axim falsus in uno falsus in omnibus, 
is Tahke a sound rule of law nor a rule 
of practice. Thus the circumstance that 
umari Ishro narrated the event to Sant 
Ram (PW). as severed from the rest of 
the statement of Sant Ram could be con- 
sidered a corroborative piece of evidence. 
Similarly. she narrated the event to 
Munshi Ram (PW) her father who also 
came to the spot and brought her to her 
house. That was ‘again a corroborative 
factor in the case. The discrepancy re- 
garding the actual place where the Sal- 
war was found either on the person of 
the girl or near her, amounts to a very 
minor contradiction which should not en- 
gage our attention. The blood stain 
found on the payjama of the accused re- 
mained unexplained. Similarly the blood 
found on the Salwar 
coupled with the 
injury ea by her. These are also 
corroborative factors. The accused was 
admittedly present at the spot, although 
according to him in entirely differen? 
situation, but a bruise was found on one 
side of his abdomen. There are also fac- 
tors which corroborate the acd of the 
child witness. 


10. It was then ceped by the 
earned counsel that Durga Dass one of 
the two. eye-witnesses was not produced, 
according to the prosecution the reason 

that he was won over by the accused. 

I have stated before, the very state- 

ent of Kumari Ishro could form the 

s of the conviction:and no corrobora- 

ion was needed by producing any. wit- 
ess. In the last it was eee out thaf 
several years ago the shop of the father 
of the accused was’ searched at the in- 
stance of Munshi Ram, the father of the 
girl, and there was also a marriage of. a 
Rajput girl with a Khatri boy and all that 
accounts. for enmity between the two 
families... According to Munshi Ram' (PW) 
the search took place some 19 years ago 
and I do not think the enmity was of 
such a nature that Munshi: Ram falsely 
implicated the appellant and thus os 
his daughter to a serious 


disrepute. In AIR 1956 All 22, Biot 


Prakash v. The State there is a valuable 
observation to the effect that “cases of 
pe, involving bad reputation on the 

family of the victim, frequently ‘are not 

brought to Court; and,‘ if brought, are 
with the greatest. reluctance, and - there- 
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fore, if a girl does come forward and 
alleges that she has been raped, her evi- 
dence should carry more weight than the 
evidence of an ordinary witness.” In 
this background the statement of Kumart 
Ishro required extra weight and as I have 
Stated before, she gave a candid state- 
ment which was rightly believed by the 
learned trial Judge. 

11. For the reasons, stated above, 
it was proved beyond reasonable doubt 
that the appellant committed the offence 
of rape upon this minor girl and the sen- 
tence awarded was rather lenient. I do 
not find any ground to interfere with the 
decision and the appeal. The 
appellant is on bail and he should at once 
surrender to serve out the sentence and 
pay the fine imposed 

Appeal dismissed. 


AIR 1971 HIMACHAL PRADESH 20 
(V 58 C 6) 
D. B, LAL, J. - 
Union of India, pean ae 
ii Bep Respondent. 
d Appeal No. 78 of 1968, D/- 
28-7107) via order of . Dist. J., Kangra, 


D/- 53- 

aie Persons (Comp aes and 
Rehabilitation) Act (1954), S. 86 — Bar of ` 
Jurisdiction of Civil Court. 


A Chief Settlement Commissioner can 
not cancel. an allotment - unless there js 
fraud, false representation or concealment 
of any material on the part of  allottee. 
There must be a finding to this effect by the 
Commissioner. In the absence of such a 
finding by him the jurisdiction of Civil 
Court to entertain a ate in beg eck le 
ment is not barred under the 
Ref. :— S. 24 (2)). AIR 1070 SC 872 acd 
AIR 1970 SC au ts Rel. on. 
(Pra,-4. 4A} 


(lor AIR E 2 (V CANA i 
ist Ai Shanin Singh 


«sro ) ATR : a SC 1978 (V 57) = 
(1970) 2 SCR 534, Estates Develop: 
ment a v. Union of India 


B. Sitaram; for Appellant; H. K. Bhard- 
waj, for es l 


v. Rana 


De à R This is rece at 

secon a has been direc 

the decision dated 5th: M 1968 d the 

District- Tad ge, Kangra, whereby, after con- 

firming the decision of the Senior Sub- 

Judge Kangra, he has decreed the suit of 
tiff Rana for declara- 


a to the effect that he is in cultivatory” 
possession as owner of disputed land situate 
in Tikas Gankhetar and Kasba of mauza 
Baijnath in the tehshil of Palampur.: `: 


EOE AOOO OOO A aay, 
HO/IO/E131/71/MNT/G. T 
Manana, * gas 


1971 


9, The plaintiff came to Court with 
the allegations, that the disputed Khasra 
‘numbers situate in the Rie geal 
were allotted to him by the Custodian in 
leu of certain land which belonged to him 
and which he had to leave in P The 
quasi-allotment was made on 14-849 while 
en Tg was made on 18-2-57. 
Tho uff came in a possession and — 
EET the disputed land. I 

ever, in the revenue papers the entry, 
Mumkin BT was made which, aod 
me. to the plaintiff, was a wrong entry. 
y. a 24-6-1969, upon a report 
A EN Chet 
a Commissioner, while ex D 

ers under Section 24 of the Displa 

ger eee and Rehabilitation) 
ereinafter to be referred as the 
Act nase ed the allotment . that existed 
in favour of the plaintiff. | Thereafter the 
defendant Union of India acting through its 
officers, ordered for re-auction of the t- 
ed land, Hence the sult was brought for de- 
claration that the plaintiff is owner in pos- 
_session and that the qeran be restrain- 

ed from auctioning land. 


8. The nae contested, inter 
alia, on the allegation that Section 36 of the 
Act. barred the jurisdiction of the Civil 
Court. Tere to the defendant, the 
suit related to a matter which Central 
Government or any officer or authority ap- 
pointed under the Act was ONEN y, 
or under the Act to determine. As such it 
ag are. that no relief could be granted 

the P laintiff. contention was repell- 
ed by the learned Senior Sub-Judge and it 

eld that the Chief Settlement Commis- 
Wipo could not cancel the allotment as 
there was no finding to the effect that the 
allotment was obtained by the plaintif às a 
result of fraud, false re tation or con- 
cealment of any mat fact on his part. 
The suit was accordingly decreed for a de- 
claration. The defendant came in a 


before the learned - District Judge and the 
first appellate Court confirmed the findings 
of the learned Senior Sub-Judge. ° The de- 


fendant has thus come up in second appeal 
before tbis Court. 


tain any suit or proceeding .in ect ‘of 
any matter which the Cengal Goseak 
or any officer or authority appointed under 
the Act, is empowered by or under the Act 
to determine. It is, therefore, to be mads 
known if the order for cancellation of allot- 
ment could be considered a matter which 
the Chief Settlement Commissioner -was . 
by or under the . Act to deter- 

A necessary-reference,. then, shall 
have to be made to Section 24 of the Act 
under which the 
sioner had acted, 


Pinja v. Hoshiara 


‘tation or concealm 


[Prs. 2-6] 


ment unless there was a finding that 
RPE was obtained by ure of pon 
A present on or con ent of any 
material fact. Neither the Chief Settlement 
Commissioner gave that finding, nor it ap- 
pears such fraud, false resentation or 
concealment of any material fact was plead- 
. ed before him. The ‘Sanad’ granted to the 
respondent also indicated that’ Died grant wags 
resumable’ only after fraud, false represen- 
ent of any material fact 
was proved emn i the grantee. In the ab- 
sence of such a finding from the Chief 
Settlement Commissioner, it is difficult to 
hold. that Section 24 of the Act at all em- 
powered him to cancel the allotment. It 
is fairly well settled proposition oo the 
Chief Settlement Commissioner has got to 
Bg with the conditions laid dowa in 
ch. (2 of S. 24 of the Act before he makes 
terference and can allotment as a 
result of revision filed before him (see Shau- 
Singh v. Desa Singh, h (ATE Do a 

g) and the Estates Develo 
v. Union of India, (AIR 1870 S SC ee 
The order of the Chief Settlement Commis- 
sioner.. canc the allotment in the ab- 
sence ch by afl ry the allotment was 
e 


Pa 


obtained by a representation or fraud 
or concealment of material fact was not 
upheld by their Lordships. 


4A. In this view of the matter, it is 
abundantly clear that the Civil Court had 
himgre n o 386 of the Act was 


not a No oto 
oin T vod dn in de 
3 Ea e appeal before m I do not 


P p pale to interfere with the deci- 
on of the two lower Courts and this ap- 

dismiss 
special circumstances of 


is 
6. In the © 
the: case, no order T made as to costs. 
Appeal dismissed. 
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LAL, J. 
Pinja, Appellant v. Hoshiara, Respon- 


dent. 
Second Appeal No. 52 of 1968, D/- 
29-4-1971, from order of Dist. J., Kangra, 
D/- 8-12-1967. 


, oe ENS), S. gr soit for 
damages respect crop onging to 
defendants, who baving never got posses- 
sion of the land forcibly entered it to cut 
the crop lies within the jurisdiction. of Civil 
Court. Section 14 of the Punjab Tenancy 
Act which requires the defendant to be in 
possession or occupation of the land with- 
out the consent . of the landlord - is -not 
attracted in such a case to oust the juris- 
ponte he of the Civil Court. (X-Ref:i— a 

Laws — Punjab Tenancy Act (16 of 
1887), 8.14. ©. (Paras 7, 8 


GO/GO/D169/71/HGP/S. 


22 H. P.  [Prs. 1-7] 
P. N. Nag, for Appellant 


yy the defendants, . 
of the Senior Sub-Jadge x 
who awarded Rs. 223.13 for such crop, 
has dismissed the appeal. - 


2. Hoshiara-plaintiff ’ filed the suit 
and the ; 8 Kana were, e land 


tion before 
the Collector for the ption of the 
mortgage. Collector made order 
of emption on 8-7-1964 and. since 
l was standing on the 
land which, according to the was 
ed 100/ o tn ee tht 

a - as compensation 
crop to the along with the 


for 
` and on 17-8-1964 


Collector aoe the order that ged en 
session was delivered to the plaintiff 


this manner, the 


end. owever, during of these . 
and after the order 

of the ector, the defendants Pinja and 
thers had a suit questioning the 
validity of the decree, but this 
il suit and the redemp- 


estimated. by him to be the 


crop. 


3. The defendants contested, that 
they were tenants in the land and as such ' 
pant had a right to remain in the possession 

en after the redemption order. saad Ma al- 
lesed that actual delivery of 
not given and that the crop having beea 


ihar beooao them and 
priated it as of right. 
that the 


ges for the 


grown 
cut and a 


e Civil Court had no jurisdio- 
pee eg a 

4. i Sh r 
came to eg E t actual posses 
was Se Oe ee ed 
the redemption order. farther found 


Pinja v. Hoshiara (D. B. Lal J.) 


ons, plaintiff . 
filed the suit for the eile A Rs. 500/- 


A. L R. 
that the defendants were not tenants of the 


crop. However, he the 
damage suffered by the should not 
223.18 and so he ted the 


decree of that amount to the p 


5. The defendants came in first ap- 
en 


ed ae udge, dimived the. dipped 
e d © DOW come up in this 
and appeal. 


6. It is abundantly clear that both 
the Courts below have given ‘certain find- 


possession was Ta 
the redemption order 


It has 
that they 
had entered the fields forcibly and had cut 


correct 
awarded to the plain 
which the decree was pass 


contend 
was not cognizable in the Civi Court, 
ing covered under Section 14 of the Punjab 
O en too e apal od 
„point of conten 
‘Hon 14 of the Act reads as below:— 


. “Section 14:— y een in posses- 
sion of land o ed wi the a 
f AET 

e use or occupation t at 
rate of rent payable in the agri- 
cultural year, a a a a T le in 
the year, at such rate as the Court 
determine to be fair and Erai 


7. It is manifest, this section is in- 
tended to award payment to the landlord 
for use and occupation of the land occu- 
ed without his consent. The person who 
to’ make the payment should be in pos- 
session of the land and his occupation has 
to start and continue without the consent i 


le in agri 
portble "in fae or, if teak waa not pay- 


may determine to be and table. In 
to attract this it is rather 
essential that be in pos- 


1971 


Mi 


they made good their exit. and had no 
concern with the land thereafter. Theirs 
a rather an isolated act of Bppecoratian 
oes ee on ee land 
ve gone into the possession o e 
ithout the consent of the landlord. 
8. It is, therefore, clear that Sec- 
tion 14 of the Act was never attracted and 
the Civil Court had jurisdiction to entertain 
the suit. It was a money-suit for damages 
of crop OD eee be te to the plaintiff 


respect 
and cut and a 


the defendants. 

9. I, therefore, do not find any 
sufficient grounds to interfere the deci- 
sions of the Courts below. The appeal is 


ed with costs to the Respondent 


Appeal dismissed. 


No. 1. 
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D. B. LAL, }. ! 
Gohada, Appellant v. Shri Dutt, Res- 
pondent. 


Misc. Second Appeal No. 81 of 1969, 
D/- 28-4-1971. 


H. S. Thakur, for Appellant; K. D. Sud, 
for Respondents. 


Ju M Be ee a ee 
of a Aot for the a . payment 
t, title and interest 


pelle the 
Nad cai: by the pena who is 


a tenant in land ae Osha. Pr r Toas 
comprising in Khasra Nos, 042 2 and 


situate in village Behna, 
Mandi, whereby, urng the ma ee ava 
the compensation Officer the Distriet Judge 
ed the petition. i 
2, Gohada in Court and 
filed the petition er Section 11 of the 


Act, SUR ac ip se O a cen cal Dan 
is his land-owner of the disputed land and 
‘that he was willing g to pay compensation for 


respondent S 

from ph eal disability Ti pie ca 
an ca 

i livelihoo sg Ə eae 


to the advantage of Clause (2) of 
FO/FO/C266/71/MNT 


Be it as it = 


` Gohada v. Shri Dutt (D. B. Lal J.) (Prs. 7-9)-[Prs. 1-4] E P. 23 


Section 11 of the Act and tenant could not 
Ae a right, title and interest in the 


3. The learned Compensation OM- 
cer found that the eee t had failing 


oe, oom Bi ome, a 


ingly he Ti tho petition. hada 
T learned Dis- 
mer odes Dat could ot ee ee 


tition was ‘gain dismissed. Against that 
decision, he has preferred this second ap- 
a . It is manif the Courts below 
have given concurrent findings on a ques- 
tion of fact. This Court would be reluc- 
tant to interfere with this finding of fact, 
unless an or manifestly 


correct ce been drawn from the 
facts already proved. A careful of 
evidence indicates certain were 
established. The ondent ssesses in 
his self-cultivation a 8 bighas of land. 
This is so sta and is supported by 
his witness Gan Chan (RW. 4). The 
amabandi’ entry (Ex. PA) also testifies to 

fact. The petitioner Gohada (PW. 1), 
however, stated that the ndent pos- 
sesses 4 or 5 bi in his self-cultivation. 


saves ig hardly nide 
ate eae of livelihood. Accord- 
tioner as well as his witness 


for ad 
ing to 


the respondent 
can only move about with precaution. The 
respoudeat is oe g pension from military 
According to him, he gets Rupees 

on and a certifieate 
oard which was held 
Lucknow on 28-10- 


parser ight. eae 
ec ec 
Krishna (R ae 
to ran. any independ 


toner also affirm 


ility. It is evident, the ondent is 
not blind, although he has failing eye sight. 
S ly, he can move t with precau- 
tion. This is what the titioner and 
his wie have a. m this, 
cannot i e is a person of 
normal eye sight. 


94 H. P. (Prs. 4-5)-[Prs. 1-5] Roop Singh v. 


There can be no dispute that he suffers 
from physical disability and ‘the only point 
urged by the learned counsel for the appel- 
lant is that he .is not incapable of earning 
his livelihood. The ove icture of the 
income which is accruing to the respondent 
and the expenditure which he has to incur, 
exhibits that he is hardly left with adequate 
means of livelihood, in case he is deprived 
of his self-cultivation, The parer “in- 
capable of earning his livelihood” cannot be 
narrowed down so as to refer to a situation 
where one is not even able to earn subsist- 
ce of life. t, a reasonable 
provision for food, raiment and shelter is 
ed for every person. Therefore to 
say that a man can just exist is not to sug- 
gest that he is earning his livelihood within 
the meaning of Clause (2) of Section 11 of 
e Act. e does not exist but also lives 
and for such living, some income, howsoever 
meagre, is needed more than what is re- 

ired for keeping the body and ‘soul togé- 

er. In this view of the matter, if the res- 
ponani is ones of his self-cultivation 
e is hardly left with means of livelihood 
and his physical disability has further made 
incapable of earning such livelihood. 
The Courts below, therefore, were right in 
deciding against the petitioner. The respon- 
dent cannot be déprived of his self-cultiva- 
tion. 

5. The result is that I find no 
reason to interfere with the decision of the 
learned District Judge and this appeal is 
dismissed. However, no order is made as 
to costs. a : 









5 


: Appeal dismissed. 
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D. B. LAL, J. 


Roop Singh, Appellant v. Nirmoo, Res- 
pondent. 


F. A. O. No. 18 of 1968, D/- 293- 
1971. ` 


facie case showing his tite to the property 
in dispute, it could neither be said that he 


would suffer irreparable injury if the injuno- 


tion is not granted, nor can it be said that 
the balance of convenience is in his favour 
to justify the t. 

A. C. Sud, for Appellant; R. K. 
for Respondent. . 

D. B. LAL, J.:— This is an appeal 
under Order 48, Rule 1 of the Civil P. ‘Code 
and is directed against the decision -of the 


upta, 


under | 
P. Code. 


EO/EO/C286/71/JRS/P 


It was stated that Roop Singh is 


wei 


(Pera 9) chi 
G 


A LR. 

2. The facts of the case are, that 
Roop Singh; plaintif, filed a suit for decla- 
ration in ye of landed property situate 
in various ewats’ -belonging to 


Pargana Shak as well as Chak Pofarli 


Nirmoo (D. B. Lal J.) 


cal possession over the property, but Shri- 
mati Nirmu and Shri ana Singh, defen- 
dants, who are. respondents -before us, clai 
to possess title for the property, the former 
being daughter and the latter being brother 
of the deceased’ Ram Singh. They also got 
mutation in the revenue record in their 
favour. manner some -cloud was 
cast upon the title of Roop Singh and he 
appeared before the Court for the relief of 
declaration that he was the full owner of 
the property and was also in possession over 
the same. : 

3.. ` Roop Singh further filed an ap- 
plication under Order 39, Rules 1 and 2 of 
the Civil P. Code, alleging that his - posses- 
sion was likely to be interfered with by the 
respondents and that the latter were also 
likely to alienate this property and therefore 
interim injunction was required to safeguard 
his interests. 


4, The learned District - Judge, 
Mahasu, after hearing both the parties, 
found that there was no substance in the 
application for the relef of interim injunc- 
tion and he rejected the application. Roop 
Sin come up in appeal before this 


Court against that decision, 


5.. The relief of interim injunction 
is in the nature of a'preventive relief grant- 
ed to a litigant quia timet, that is to say, the 
applicant fears future possible injury. It is 

en required of him to show before the 
Court that his claim is founded on -a prima 
facie case and further that irreparable in- 
jury will accrue to him if the injunction: is 
not ted to him.. The cumulative effect 
would be that the balance of convenience 
is in his favour so that the injunction pray- 
ed for is a sine qua non to protect his rights. 
It was, therefore, required -of the Court to 
if any substantial mischief was like- 
ly to be done to the app t in case the 
ed and na p 


ted. ` is important in the present 
aie because accordin to the prima 
facie evidence, which I 


is granted to the appellant, because then the 


.. latter would be in a position to dislodge the 


get a 


possession of the former and o oe 


relief which he has not even claim 


1971 


suit. We have to safeguard . pe 
mischief which the injunction, if granted, is 
ee eae 


dot ama band? penny “ Bee ar al dba" ie 
t pe Anpu e property 

the respondents. It could thus be 

= ea any rate, prima facie, that tho res- 

ents are in possession over the proper- 

ae appellant cannot be stated to pos- 

a prima facie case as dy been 

held by the learned District Judge. 

being so, he would not suffer any Ir- 

able loss if the injunction is not granted. It 

naturally follows that the balance of con- 

venience is also in favour of the dents 

the amount of mischief likely to be 

caused to them is much more than what is 
expected to be caused to the appellant. 


T: It is 
Section ac of the Hindu ‘Adactions and Main- 
tenance Act, 1956, any custom or usage in 
force imm ely before the commence- 
ment of this Act shall cease to have. 
with respect T go Ane veg for wae pro- 
vision is made in In other words, 
the adoption . te as custom alleged by the 
: pellant would seriously affected -by tho 
il of Section 4 of the Act. The 

earned counsel for the respondents rather 
asserted vehementi he ee the 


vay title of 
the appellant on 


of customary 

edor Sei open to — hae She 
would naturally aff e Doe 

case which could be established in favour of 

the appellant. 


8. It was also -contended that 
Karam Singh, respondent, filed a written 
statement supporting oe me of the appel- 
lant. To this, the repl en that he 
was in collusion with the ye t and al- 

was not called upon to file any 
written statement at that stage of the oat 
et he filed it to prejudice case O 

u repon ondent. ‘The written statement 
of Karam Singh, to my mind, does not 
fortify the case of the a lant nor does it 
p o pace er cie title in his 

and against the interest of Nirmu. 


9. e opinion 
the iad ay Dita yadeo th rightly held 
facie caso was not e out 

fa the appellant.’ It could neither 


infury if the 

can it be raped F o 

venience e grant of the interim 

relief of injancHon. In the t, I do not 
oe ey ce in the appeal and the 


ig dismissed. The costs in this appeal 
shall abide tho event and shall 


Harnam Singh v. Kamla Devi (D. B. Lal J.) (Prs. 5-9}[Pr. I] 


stated that by virtue of 


H. P. 25 
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(V 58 C 10) 


D. B. LAL, J. ~ 
Harnam Singh, Petitioner v. 
Kamia Devi, Respondent. 
Civil Revision No, 26 of 1970, D/- 2- 
eae een order of Dist. J. Dharamsala, 
| Gul : rA E oe 


in he kenar. Jur 


modify, its own previous 
order granting sanction for sale of a minors 
property, if such o is essential to 
pratect the interest e minor. (X-Ref. 

& Wards ee (1890), S. 31) — 
AIR 1924 Nag 269 and AIR 1958 Pat 410 
and AIR 1959 Mys 150, Rel. on. 


(Paras 5, 6) 
Where therefore, the District Court 


Smt. 


- DI — Saving of 


while granting permission to the guardian, 
to sell away minor’s pro , did not cause 
any notice of application such permis- 


sion’ to be cally served on any rela- 

eae or friend of the minor and had neither 

e roximate vad nor did he care 

e sale to made by public 

el gs or ‘the sale proceed: to invested 

any manner, and subsequent to 

such grant when a relative of the minor 

appeared alie g that there was no neces- 
such sale. 


Held, in-view of these facts the Court 
could, under Section 151 C. P. C., revise or 
set aside the gl claret given earlier, for 
the purpose ‘of safeguarding the interest of 
minors welfare as envisaged under Sec. 31 
of Guardians and Wards Act, eee 5 6) 


Referred : Chronological Paras 
(1950) ATR 1959 Mys 150 (V 
ILR ae Mys 107, V. Munisa. 


(1958 PAIR 1958 Pat 410 (V 45) = 
1957 BLJR 788, Walima Khatoon 
aga fim IBZ Ne 289 OV 1) = 
a 
79 Ind Cas 1, Sonba 
(191 ART ‘ole ak 356 ‘We 9) = 
1916 Pun LR No. 38 page 111, 
Sultan Singh v. Hashmat Ullah 
"205, Nagardas Bom 590 = 9 Bom LR 
agardas- Vachraj v. Anandrao 


: E Malhotra, for Petitioner; Chhabil 
oe for fs gs 
B. LAL, J. :— This is a civil revi- 
sion w has been directed against the 
Toh une, 1970 of the District 
Judge, Dhai Smt. Kamal Devi be- 
e mother and natural 


guardian of 

er B aor Karam § M years), 
Bir Sin AL years) and Sin ev Sin 

, applied under Section 8 of the 


Ainority and Guardianship Act be- 
fore the District Judge, Kangra for permis- 


HO/10/E114/71/JRS 


5 


26 H. P. [Prs. 1-5] Harnam Singh v. Kamla Devi (D. B. Lal J.) ALR 
sion to sell a of land situate at Khan- evident advantage to the minor. It is fur-. 
pur Chak and g to the provided in clause (5) of Section 8 of 
minors. It was stated that said land the Act that the application under Section 8 
is ‘banjar’ and has been adversely for ob be 
affected by river-action, so much so. that in as if it. were an 

no crops ever under Section 29 of G 


such, it was stated tha 
be sold in the interest and 
welfare of the minors. The usual notice 
was issued but to the public at large and 
e ie gpa ada No one came 
to object the leamed District Judge, 
after examining two witnesses, arrived at 
the conclusion that it was evidently advan- 
A to the minors if the land is sold 
a mes mony inyested in the onya 
o eir other land. Accordin gly e grant- 
ermission to sell the d, 
one direction that 
should be shown to the Court before 
finalised. 
2. This order he made on 24-11- 
1969. aisle aula it seems, one Harnam 
at eared, who claimed to be the 
uncle of the minors. He made an appli- 
cation for review before the learned Dis- 
trict Judge and asserted as he has done in 
this urt, that 


Rs. 10,000/- 


learned District Judge of his previous order. 
After hearing hea Singh, the learned 
District Judge, however, found that he = 


no power to review his own decision 
on this short ground, the application of 
he 1970. I ha against ee pee 
une, . It S 
E of the learned District e that 
Harnam Singh has come up in revision. 

3 The learned counsel for the 


to exercise a ction. w was vested 
in him. Acco to the learned counsel, 
he could revise er under 
inherent jurisdiction and Section 151 of 

e was for mot 


end. According to the a ponet 
Court had become functus io and as 
such it was no longer open for it to have 
revised its previous order. 

4. It would be appropriate, at this 


thorn, can oniy bo granted by 
where it is a case necessity 


with | 


disposed of. or inv 
ed by the Court. It is also laid down that 
a notice in respect of the application is to 
be sent to any relative or friend of the 
ward who should, in the opinion of the 
Court, receive notice thereof and thereafter 
ee par te and oe ee 
men any person appears in oppo- 
sition to the application. E 


required 
before us being uncle was certainly a rela- 
tion and a notce to him was to be 


5. Jt has to be wel un 
that the scheme of Guardians an 


th part of tho. guardian which likely 
on the © is 
E A o r a ior 
preserved on the ground -of any techni- 
cality under law is bound to. 
against the schemes of these Acts. As such, 
under its inherent jurisdiction, in my opin- 
ion, the learned District Judge d have 
interfered and corrected of 


ian to a ission to 
sell the es fho: earliest Gate. ta be 
consid in this connection is reported 
in (1907) ILR : 81 Bom 590 agardas 
y v. Anandrao Bhai). The Court was 
Section 48 of the Guardiang 


seat 

and W Act, 1890 which provides that, 
subject to appeal or revision under the 
Civil Procedure Code, an order made under 
that Act shall and shall not be 


1971 


liable to Togo ld dat suit or otherwise. 
The A Iu ə held that judge from 


the analogy there can 
be no ey ha in eos “prisoella ion 
matters the Judge sitting in chambers and 
making orders a petitions and applica 
tions, the power to vary, alter, 


Se get auido hie Gen onda. whan, be fil 
that the order is one which ought not to 
have been made and that the order is one 


in interest of ce, to 

be dealt with in that way. A view 
was taken in AIR 1924 Nag 269 (Sonba v. 
a = 


of the Court under Section 151 of the ‘Gail 
Procedure Code was brought in and the 


Bis case, rder which was ex parte, as i 


case, was set aside. In the Mysore 


alter or rescind 
have been i Maced tee 
of the Act. In this ection, 


can also 
lll = (AIR 1915 Lah 356) Saeco Sin 
Ullah 


v. Hashmat jy. That was a un 
Sections 20 and 31 of the. Guardians and 
Wards Act, 1890, and the oe ao not 
an a e price nor t ag- 
certain a approxima be sold and the value 
It was held that it was not beyond 
the Court to intervene and 


ic auction, or that the 
cma a Ali sate inate in 





It was then contended that the review peti- 
tion, firstly, was. not maintainable and 
secondly, it “had also become time-barred 
because tation prescribed is only 30 
days for such 2 app ication In view of the 
fact that I Co ponora to remit this case 
to the feared ct ae gneee for assumin 


: = considering it on meri 
not proposo 
estions of $ tive any 

involved in this 


aai do: ik tekar 
jurisdiction ` to 


ee bala 


ae Mansha Ram (Chet Ram Thakur J.J 


th 
a Fact which aro are | 


(Prs. 5-7)-[Pr. 1] H. P. 27 


e ord Rey tear OL Tt is, open| 
for the lower Court to decide as to wh 
the objections of the 


petitioner merit any 
consideration - and if so, 


would it be in the 


cide as to whether some conditions are to 
be given in the sale pro tion, fixing 
appro nele value of the property and pres- 

g a mode of conducting the sale. 


nTa The sauce is, therefore, allow- 
ed and the order of the learned District 
. Jodee is set aside. The case is remitted 
or decision in a gordana with law. No 


order is made as to costs 
` Petition allowed. 
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Smt. Sadha; Appellant v. Mansha Ram, 

Respondent. 
M. F. A. No. 15 of 1968, D/- 8-4 
1971. 
(A) Contract Act (1872), S. 11 — Dt 
about by the minors with- 


of the first 


wy ion RTA 
(C) Evidence Act (1872), S. 115 — 
of a c plea in wife’s reply 
to the notice second husband to tbe 


B. Sita 
kur, for R 


pak shang gi law ora 
monial «home despite. several efforts on the 


FO/FO/C708/71/RMP/C 


' her to live with him? . 
4. Whether the petitioner has deserted 


28 H. P. 


of the husband and notice in this be- 
' sent him. This way. the wife had 
withdrawn the society -of the husband 
without any ar Hay cause and he, there- 
ae oa nah a decree for restitution of con- 


wedded of the petitioner. She had 
eloped with him ua ept her in his house 
for about three months “in the year 1964 


and the child was not that of the petitioner. 
She also made allegations of cruelty, 
further sg ey that en io Ponana had been 
compelling exual intercourse with 
his other bake oe he himself was a 
drunkard and she has a reasonable appre- 
hension in T mind that it will not be safe 
for her to live with him. Allegations of 
desertion were also made. The 
issues were framed by the Senior Sub- 
Judge, who had the delegated powers of a 
Dee nse to ‘hear cases under ‘the 
Marriage Ach— 


1. Whether there is a valid marria 
subsisting between the petitioner and - 
respondent? O.P.P. (onas objected to). 
Whether the respondent has with- 
as from the soci of the petitioner 
without any reasonable causeP.... O.P.P. 
: ether. the petitioner has treated 
the respondent -with such cruelty. as to 
cause reasonable apprehension in her mind 
that it will be harmful and celal a 


the cen for a period of. more 
two yearsP.... ... . 0, 
5. Relief. 


than 
P. R. 


° as “oe as 


Issues 1 and 2 were found for the peti- - inin 
tioner and issues Nos 8 and 4 were decided. 


against the respondent. In fine the court 
passed a decree for restitution of aul 
rights in favour of the penliones (respon- 
dent in appeal). 


the appellants th 


oat rags een th 
contention is that Mansha Ram had 
her away from her father’s house and dur- 
ing her stay at the house of respondents 
she was maltreated and ed to have 
i thers. Hence 
she wae a to leave ntho house oo the 
respondent, © ey 
me oy divorce was te legal and € there was 
valid marriage 
nee admitted. by the present appellant in 
her reply to the notice sent by the peti- 
tioner respondent to the appellant through 
her counsel. Besides he argues that the long 
residence and co-habitation of Smt. Sodha 


[Prs. 1-8] Sodha v. Mansha Ram (Chet Ram Thakur J.) 


following | 


etween the parties as’ 


_ establish this fact. | 


A. LR. 
with me respondent raised a presumption of 


the wife of Hukmi it is to be determin 
whether there was or could any 
valid divorce between. Sodha and Hukmi 
If it is found that there was no legal di- 
vorce, then the second point whether. there 
was any ae with Mansha Ram -will 
be i no av 


Hukmi Ram : the previous hus- 
bend ae PN. 2 and he was 
examined on 25th July, 1967 and on that 
date he stated his age 20 years. . 
ing to his statement his marriage "with 
Sodha was solemnised- about four years ago 
meaning thereby that he was about 16 
years of age at that time. From his state- 
ment it is further revealed that the divarce 
was effected two months after the marb 
age. Thus it is obvious that Hukmi Ram 
was a minor at the time of the divorce. 


6. It is also evident from the state- 
ment of Hukmi Ram that it was gents 
Ram the younger jo of Sodha, 
nae ee him for a Talaq Ni 
and he also a the aang Hees and two copies 
of the divorce d one was 
given to the ge of wee ere and the -other 
was retained by his uncle Janie. He had 


vorce and that she was not present at the 

time of the’ divorce. Hence it is obvious 

that the divorce was brought on by the 

younger brother of Smt. Sodha, who was 

a T ‘her minor husband for the 

This divorce, therefore, could not 

be said to be a valid divorce. 

to Section 11 of the Indian Contract Act 

on is competent to contract, who 

of the age of mafority, but here in the 

ce case they were not competent to 
contract. 


7. It has also been admitted by 
Hukmi Ram that in case the es to the 
. marriage are minors then a divorce could 


be brought about by parents, but in the. 
instant case there is no evidence on -the 


of the minors. aghi 


about by minors without the consent of 
~ or thé guardians is void. 


The counsel for the ole 
had T that in the notice Ex. P.. 
she has not taken a specific plea to tia 


that. effect that she was a pares at the time of 


divorce but.it may be stated here that it 
is the: story of the petitioner Mansha Ram 
as. is unfolded in his evidence that she was 
formerly the wife of Hukmi Ram and he 


. had divorced her and it was the petitioner 


himself who had produced’ Hukmi Ram to — 
It was Hukmi Ram who 


1971 Budhi Singh v. Sewa Ram (M. H. 


stated that she. we a minor and he too was 
oe minor orce was obtain by 

Daulat Ram. the. brother of Sodha, who was 

ger to Sodha. Therefore, the absence 
plea in her reply to -the 
notice is not fatal to her case when the 
potona himself had chosen to lead evi- 
ence to prove that 


marriage Hukmi Ram had divorced her and 
the pa were minors. 
As the divorce ig ig vail there- 
fore, the eninge shall be deemed to be 
subsisting. e presence of her first 
husband she could not contract any valid 
second marriage. Section 5 of the Hindu 
Marriage Act provides that a marriage may 
be solemnized Epil any two Findus 
if neither party has a spouse living at the 
time of marriage. Section 11 of the Hindu 
Marriage Act says that any marriage solem- 
nized after the commencement of this Act 
shall be null and void and may, on a peti- 
tion presented by either thereto, be 
= ee la e 
of the conditions speci- 
Bed h = ee O, (iv) and C) of Section 5. 
Terea even if admitted and 
proved to have been contracted by Smt. 
odha with Mansha Ram is void under the 
provision of Section 11 of the Hindu Marri- 


age Act. 
10. In the light of the above ob- 


servations the orce . bein e and 
id the first marria ea ey subsisted between 
Smt. Sodha and H and there 


could be -no Tegal and alid T marriage with 

Mansha Ram in the lifetime of her. hus- 
band Hukmi Ram. Therefore the question 
of admission in the notice about marriage 
is not binding on her, and it is an ilegal 
and a wrong admission. The long resi- 
dence and co-habitation with Mansha Ram 
also does not raise any ee of marri- 
age and their relations could be said to 
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Budhi Singh, Appellant v. Sewa Ram, 


casi 
eals Nos. 187 and 188 of 

1068 oe yi ss 

Administration of Evacu é 
Act (1950),. S.:8 Ay — So face as the pro- 
perty remains vested in the ee ihe 
rights of the occupant cann pen into 
any rights. higher than those OF bare Wee 
see who has to quit on demand, whoever 


HO/1O/E126/71/HGP/G 


title of the plaintiffs ac 
OR permanent allotment as mentioned above. 


tee C. J) (Prs. 8-10}[Pr. 1] H. P. 29 
ownership. (X (X-Ref.— S 
tions 4 aT —- (X-Re Displaced Per- 


ns (Compensation and Rehabilitation) Act 
(1954), S. 19) — (X-Ref-— laced Per- 
sons pensation- and Re preety 
Rules (1955), R. 59). 

Where the property was part 
pensation pool when the rights in it were 
transferr of R. 59 of Displac- 
ed Persons (Compensation and Rehabilita- 
tion) Rules are applicable. 


of 

deemed to be revoked by 
owner of property even by filing a suit a 
his efectment. (Para 11) 


Position would be different if lease has 
been granted to the occupants before 14-8- 
1947 in which case they cannot be evicted 
without cancellation of their lease. r 

ara 


Cases Referred ı Chronologi Paras 
(1968) AIR 1968 SC 702 (V = 

1968 Cri LJ 806, Munshi Ram v. 

Delhi Administration 


(1958) ATR 1958 Andh Pra 817 (V 45) 
= (1957) 2 Andh WR 457, Abdul 
v. Custodian, Evacuee Pro- r 


S. Malhotra and H. K. Pape ae 
Appellant; Chhabil Dass and M. G. Chit- 
kara, for Respondent. 


JUDGMENT :— These bake two defen- 
dant’s second appeals directed against the 
a and decrees of the District Judge 

f Chamba, who disposed of two ap 
by the the ae Taa ae as common questions 


Cen 
perty which had pes Rens 
Central oe free from encum- 
visions of Section 12 
ons (Compensation 


dispute based 

a permanen Se hes the 
provisions of Rulo 58 of the aced Per- 
sons on = and Re bition) 
Rie o plied. This rule lays 


wna: 


E tural Pipi under r, hese ml ag Spall sub 


ject to the 
cial law fixing the 
regulating agricultural ‘ha ee Cal granted, 

vacant possession of such 

esd eect the defendants are tres- 
n, ‘and sued for possession. The de- 
eee ee that th had acquired 
ghts in ere land in dispute from 


Be r to 1947, and; there- 
after, had continued as tenants of the Cus- 
todian of- Evacuee They- also 


pleaded the bar of limitation pee the 
plaintiffs, but they do not now deny the 
quired by virtue of 


cag to evacuees, 


80 H. P. [Prs. 1-4] Budhi Singh v. Sewa Ram (M. H. Beg C. J.) 


All that the defendants now contend is that 
they have acquired tenancy rights which 
they set up p apio the plesati Both the 
Courts below had rejected the claim of the 
defendants to tenancy rights and had de- 
creed plaintiffs’ suit. 

2, Learned counsel for the defen- 
dani epr erai has relied strongly on the 
following finding of the lower appellate 
Court interpreting the settlement entries:— 

“So it’ means that it was after 1947 
that the defendants came in possession as 
irre and not that they have been culti- 

the land as tenants for the last 40 


se a years, that is to say, prior to 1947.” 
This view of the lower appellate Court was 
expressed when it referred to what could 


transpire from the -revenue records . which 
poe e ae to enraged rights 

m the evacuees extending to a period of 
40 to 45 years and prior to 1947 was, in 
any case, untrue. e lower appellate 
Court also came to the conclusion that rent 
receipts (Exs. D-7 and D-7/1) filed by the 
defendants were not genuine. 


sf 3. erate Kees z En aid 
s-respondents rightly urges that the - 
ing relied upon is only an observation 
ae what the settlement entries could 
indicate, but that the real position in law 
is that the defendants were no better than 
ee He relies on the provisions . of 
Section 8, sub-section (4) of the Adminis- 
tration of Evacuee Property Act, 1950:— 


“Where, after any evacuee property 
has: sorted i the Custodia. an any spade is 
in possession thereof, he shall be deemed to 
be kolding it. on behalf of the Custodian 

and shall on demand surrender possession 
of it to the Custodian or to any other per- 
son duly authorised by him in this behalf.” 
The contention is that this Proview, read 
Section 4 of this 


Plows: — 

“4. (1) The provisions of this Act and 
of the rules and orders made thereunder 
shall have effect notwithstanding anything 
inconsistent therewith contained in any 
other law for the time being in force or 
in any instrument having effect by virtue 
of any such law. 


(2) For the removal of doubts, it is 


hereby declared that nothing in any other 
law controlling the rents bo or evictions 
from, any property . shall apph or be deem- 
ed ever to have applied, to evacuee pro- 
Learned counsel’ for - the deter 
dants-a ts has a u an obser- 
vation in Munshi Ram i. Administra- 
tion, AIR TROS SC E: 704 wh 
ha citing the provisions ‘Section 19 
the Displaced Persons (Compensation and 
Peas tg Act of 1 ‘their Lordships ` 


he s 


. under this Act to which 


. made without giving to th 


au 


“the above provisions 
which are sions ee real of 


ad Gabe 
e managing officers or managing corpo- 
rations. They do not apply to properties 


hae have ceased to be evacuee proper- 
eg 

paon 19, referred to above, reads as fol- 
ows:— 


“19. (1) Notwithstanding an g con- 
tained in any contract or any oe O law for 
the time being in force but subject to any 


tion may cancel an 
any lease or arep the terms of any lease 
or allotment under which any evacuee pro- 
perty acquired under this Act is. held or 
occupied by a person, whether such allot- 
ment or lease was granted rome or after 
the commencement of this A 
a) Where an somes 
has ceased to be entitled to the 
possession of any evacuee property by rea- 
son of any action taken under sub-section 
, or 
(b) is otherwise ae unauthorised pos- 
session of an roperty or any 
other immovable Geek: B part 
the compensation pool, 
hall, after 


a reasonable 
ing cause 
such property, surrender possession of the 
property on demand being made in this 
half by the managing officer or gee a 
ing corporation or by any other person duly 
authorised by such officer or corporation. 
(3) If any person fails to surrender 
possession of any property on demand ee 
under sub-section (2), the managing offi 
or managing corporation may, nobetthatanid: 
ing an g to the contrary contained in 
any other law for the tne being in fo 
eject such person and take possession vot 
such property and may, for such 
use or cause to be used such force as may 
be necessary. 


(4) Where a managing officer or a 
managing corporation is satisfied that any 
erson, whether by way of allotment or 
ease, is, or has at any time been, in rie 
sion of any evacuee roperty acquired 
e was not entitled, 
or which was in excess of that to which he 
was entitled, under the law under which 
such allotment or lease was made or grant- 
ed, then, without prejudice to any ns 

against 


spen 


action which may be taken a 


Sap the managing officer bade E as manag: 
id Sra may, having regard 


ciples of oe of rent as a be 
principles behalf by the Central Gov- 
ame by, "ore, assess the rent ahr 


rg eae ch property and 
shall liable. to pay the 


for th iod f E e acc 

e peri or the property re- 

Sa eee eee ie eee 
Provided that no such order shall be 


© person aom- 


1971 
cerned a reasonable opportunity of being 
heard. 


(5) Where any person is, or has at 
any time been, in unauthorised possession 
of any evacuee 


this Act, the managing of 


cer or the manag- 


ing corporation may, having regard to su 
Co of assessment of damages as may 
specified in this behalf by the Central 


pay 


order: 

Provided that no such order shall be 
made without 
ed a reasonable - opportunity 
heard.” 


5. Learned counsel for the 


of being 


dants-appellants concedes that the Custo- 
dian of the Evacuee Pro had similar 
powers to vary or cancel leases or allot- 
ments so long as these are in ct of 


respe 
property. Section 12 of the Act 
of 1950, r as follows:— 


“19. (1) Notwithstanding anything con- 
tained in any other law for the time being 
in force, the ‘ may cancel an 
lotao or terminate any lease or amen 
the terms of any lease or agreement mda 

which ay evacuees property is held or 
cupied by a person, whether 2 pa 
or agreement was granted or entere 

a po or after the commencement of 


Provided that in the case of any lease 
ted before the 14th day of August, 
947, the Custodian shall not exercise any 


of the erg erred on 
ee jabsection er he Sethe that 
the lessee— 


(a) has aba assigned or otherwise 
parted with the possession of the whole or 


mY By has sed or easing sah. prop or 
has used or is using such property 
for ae ee A ean an that for which it 


was | 
(c) has taea FiS rent in accord- 
ance eeN r terms ‘the lease. 


tion:— this sub-section, 
‘lease’ includes a pee ted by the Cus- 
todian and ‘agreement’ includes an agree- 


ment entered into by the 
(2) Where by reason of any action 
taken ge sub eenen (1), any person has 
ceased to be a aaa of any 
evacuee oray: a 8 sara | 
the Custodian surrender possession of 
to the Custodian or to any person 
aay baa by him in “this behalf. l 
fails to surrender 
on demand 
may, 
g to the contrary 
contae in gah at w for the am 
such person an e 
ai such ’ in the manner 
provided in Section 9. 


Budhi Singh v. Sewa Ram (M. riage 


under 


such ostalat as may be specified in the. 


iving to the person concern-- 


[Prs, 4-9] H. P. 31 

It is, however, pointed. out that 
the ats in Ho land in question had ac- 
tually vested in the Central Government 
under Section 12, sub-section (2) of the Act 
44 of a eo provides:— 

“On th blication of a notification 
under refs (1), the right, title and 
interest of any evacuee in the evacuee pro- 
perty. specified in the ide ae shall, on 
and from the beginning of the a i 


extinguished and z o ro 
overnment 


it is also provided there 


“Sub-section (8). It shall be lawful for 
the ae Gov t 


necessary, i the 
notification rai to in sub-section (1) in 


a all evacuee property generally; or 
any class of evacuee property: or 
c) all evacuee property situated in a 


area; or 
i Al evacuee property acquit 
under this section shall form part of 


compensation pool.” 


OT It is, therefore, clear that the 
land in dispute was part of the compensa- 
oe ee ts in it were transfer- 
red to the ane Ra 
Sigg which rece in eas ae 

whether the ena d take 
advenae of the ons of either the 
Act ri of 1954 or the Act 31 of 1950. 


The character of rehte. to 

ag the . com n pool is dear 

a perusal of Sections 12 and 19 of the 

Act 44 Pet 1954 which have been set out 
above. Undoubtedly, before the 


came into Rice Sarat 


erned provisions of Ss. 4 and 8 and 
12 of ae P81 of 1950. a ay scare 


the Courts below have not err holding 
ce ti a a a a a a 
to override the provisions of a or State 
laws as held in a Sattar v. Custodian, 


ts of the Biasd could not ripen 

into ito any rights higher than thoso ofa Paro 
quit on demand by 

whoever had the right of ownership. 


` 9 The position would have been 

different if the case of the gists nay 

ts had fallen within the purview of 

re o to S. 12, n (1) of the 

1 of 1950, or in other words, a lease 

oat ented to the defendants before 

i rst of A 1947. The find- 

ings of the w elled the ease 
set up m pie ap i 


32 H. P. [Prs. 9-12] 
Bavo been of the compensation pool, there may 
some force in contention 


aa a tion the lease, 
ay defendants could not be evicted. But, 
the defendants not having either set up or 
proved such a case, cannot take advantage 
of the loose observation of the lower ap- 
pellate Court relied upon by them. 


10. The findings of the Courts be- 
low make it clear thar the land in dipe 
vested in the Custodian of Evacuees 

thereafter, vested in the Central 
ernment, before any rights from the 
evacuees themselves 


a s in ession ioh 
t to remam poss W. 
the defendants-appellants could 

ved facts, wo 


d either flow from the 

ones es ee, ee oe 

m managing or the managing 
the and ri 


nE n 
Therefore, the contention seems 
rect that the possession of the ol 
appellants became illegal when the land 
was allotted to the panis respondents, 
even if it A ase that ae nae somo 
permissive t towing er irom the 
teats Brique, Popeye Me 
cer o e under i o) 
1954. allotted lan: the provi- 


Disp Persons 

Compensation and Rehabilitation) Rules, 

955 were applicable: It is not shown how 

H permissive right ripened into a tenancy 

t. No rent receipt from either the Cus- 

n of Evecuee Prop or the Manag- 

ing Officer could be -by the oe 
fendants. 


11. It has been contended by Mr. 
Malhotra; appearing on behalf o! the defen- 


Budhi Singh v. Sewa Ram (M. H. Beg, C. Ff) 


‘rights higher than those of possible 


A. LR. | 
dants-appellants, that whatever powers of 
eviction. Prule 58, mentioned above, or the 
provisions of Act 44 of 1954 gave were 
ee to the managing officer, and could 

sie be exercised by the managing officer 
and not by the transferee. This contention 
seems unexceptionable. There is, however, 
a distinction een the exercise of powers 
under the Act or the rules framed under 
Act 44 of 1954 and the ordinary D tights 


Pg ge a 


ns claim- 
is ornen a = 


sees. The bare licensee 


revoked by the owner of 
a suit for his ejectment. 


ing 
sion of defendants-appellants became ille 
Toe the plaintiffs objected to it. oa 


ued occupation 
owner has objected. The defendants also 
ek ey the plea of era ea fail 
lish it in both Courts below 





12. I, therefore, hold that the 
Courts below had rightly decreed the evic- 
tion of the eae Poles ane Both these 
second appeals are sed with costs. 
Stay orders are discharg 


Appeals dismissed. 
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——S, 30 —Award— Setting aside—Refer. 
ence of specific question of law — Deci- 
sion of arbitrator even though wrong 
ar be questioned (July) 97 


—— S, 39—See J. & K. Arbitration Act 


(2002), S. 89 (Jan) 10A 
———S. 41—See J. & K. Arbitration Act 
(2002), S. 39 (Jan) 10A 


~~—--§, 41(b)—Interim relief can be granted 
only in some proceedings or in pending 
suit and is discretionary (Dec) 180B 


Army Act G8 of 1950), Ss. 3 (If), lM I) — 
See Ibid, S. 6 (Apr) 54A (EB) 
——§s, 69, À (It), 3 (VII), es, 126 — 
Offences under Ranbir Penal Code com- 
mitted by army personnel —Gourt-martial 
has no jurisdiction - (Apr) 54A (EB) 
——5S, 125—See Ibid, S. 69 

(Apr) 54A (FB) 
——-§, 126—See Ibid, S. 69 

(Apr) 54A (FB) 
Civil Procedure Code (5 of 1908) 
——S, 9—See also 


(1) Ibid, O. 7, R. 2 (May) 71B 
(2) J, & K. Land Revenue Act (1996), 
91 - (Mar) 45A 


Civil P. C., (contd.) 

.9—Order quoting wrong provision 
of law i is not bad when officer has juris- 
diction to make order (Jan) 1C (EB): 


—— 5, 9 — Jurisdiction of Civil Court is 
not excluded unless intention to take it 


a is implied (Mar) 45B 
——5S, 96 — See J. &, K. Arbitration Act 
(2002), S. 39 (Jan) 10A 
——§, 115—See also 

(1) Houses and Rents — J. & K, Houses. 


and Snees Rent Control Act (1966), 

S. 1 May) 76A (EB) 

(2) “i a K. ) Religious Endowment Act 

(1977), S. 6 (Mar) 47 

(3) Succession (Property Protection} 

Act (1977 Smt.),S.1 (Dec) 189A 

——5S. 115 — Tenant’s application for 

fixing fair rent — Landlord introducing. 

new matter in evidence—Rent Controller 

accepting it commits material irregularity 

in refusing tenant opportunity to rebut 

it (May) 76B (FB) 

——S, 150 — Territorial jurisdiction of 

Court — Re-arrangement of — Business 
pending is not necessarily transferred 

(June) 84 

——-O. 6, R. 17 — Court not to permit 

amendment forbidden by law -(June) 81 
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Civil P, ©. (contd.) 

——Q. 7, R. 2—See Court.fees Act (1870), 
S. 7 (iv) (£) (May) 71A 
——O. 7, R. 2 and S. 9—Suit for accounts 
—When maintainable (May) 71B 
——0.7, R. 11—See Court-fees Act (1870), 
S. 7 (iv) (f) (May) 71A 
——O, 20, R. 4—Contents of judgment — 
Even judgment of appellate Court based 
on conjectures and surmises without con- 
‘sideration of evidence and law bearing on 
subject would be no judgment (May) 67B 
O. 30, R. 1 — See Partnership Act 
(1932), 5. 69 (2) (July) 109 
——OQ, 39, Rr. 1 and 2 — See also Arbitra- 
tion Act (1940), S. 41 (b) (Dec) 130B 
——O, 41, R. 1 (1) — Memo of appeal not 
accompanied by certified copy of decree 
—Appeal] is incompetent (Mar) 41A 
—~—QO, 41, R, 31 — See Houses and Rents 
—J.& K. Houses and Shops Rent Con. 
tro] Act (1966), S. 11, Expln. (Feb) 20A 


CIVIL SERVICES 


—Jammu and Kashmir Civil Service (Clas- 
sification, Qontrol and Appeal) Rules 
(41988), R. 24 (1)—Government employees 
‘promoted to He grade on basis of their 
superior qualifications shown senior to 
other employees — No violation of any 
rule or principle of equality (Oct) 113A 
——R, 25 (2)—Under R. 25 (2) appointing 
authority must give reasons for making 
promotion when senior employee is super- 
seded (July) 108 (EB) 


ee 


ee a 


Constitution (Application to J. and K.) 
Order, 1954--Constituent Assembly spon- 
sored application of the Order of 1954 to 
Jammu and Kashmir by which Art. 246 
was applied and power to legislate on 
matters in Union List wes conferred on 
Parliament. Hence there was no question 
of giving further powers to Parliament by 
the State Constitution (Oct) 120D 


Constitution of India, Art. 14 — See also 
J. & K. Land Revenue Act (1998), S. 80 
(Mar) 48A 
-_— Arts. 14, 15 and 29 (2) — Notification 
to selection committees to exclude from 
consideration marks obtained by candi- 
dates in practicals in Science subjects in 
determining their inter se academic merit 
for admission to’ colleges is not violative 
of Arts. 14, 15 and 29 (2) (Apr) 50 
Art. 15 — See Ibid, Art.14 (Apr) 50 
-—-Art. 16—See Civil Services — Jammu 
and Kashmir Civil Service (Classification, 
Control and Appeal) Rules (1956), R. 24 
(1) (Oct) 113A 
—— Art. 22 (5) — Grounds of detention— 





Constitution of India (contd.) 
Even if one of grounds is vague, deten- 
tion is invalid (Jan) 12 
—— Art. 29 (2) — See Ibid, Art. 14 
(Apr) 50 
-—— Árt, 226 — See also J. and K. Civil 
Services (Classification, Control and Ap- 
peals) Rules (1956), R. 25 (2) 
(July) 108 (EB) 
——Art. 226 — Natural Justice — Use of 
unfair means in examination — Scrutiny 
Committee must give opportunity of 
being heard to candidate before disquali- 
fying him (Mar) 37 
——-Art. 226 — Findings of Tribunal 
perverse—Exercise of writ jurisdiction is 
permissible (May) 67E 


——Art. 226 — Writ petition is not main- 
tainable in respect of fixation of seniority 

(Oct) 118B 
~——-Art. 3870 — Article 870 applies to 
Jammu and Kashmir State ex proprio 
vigore and also by virtue of the Constitu- 
tion (Application to Jammu and Kashmir) 
Order, 1950 — Deletion of Art. 394 by 
Constitution (Application to Jammu and 
Kashmir) Order, 1954 is of no consequ- 
ence (Oct) 120A 


—-— Art. 370 — President under Art. 370 
and Patliament under Art. 246 have power 
to legislate for eae and Kashmir State 
even upon subjects not mentioned in 
Instrument of Accession (Oct) 120B 
~— Art. 370—There is no excessive dele- 
gation of power to the President under 
Art, 870 (Oct) 120E 


——~ Art. 870 — Article 870 remained effec- 
tive even after Constituent Assembly of 
the State had passed Constitution of the 
State (Oct) 120G 
———Art, 870 (2) — See Taxation Laws 

(Extension to J. and K.) Act, 1954 
(Oct) 120C 
Contract Act (9 of 1872), S. 55 — Party 
committing defaults in performance of 
its part of contract and giving extension 
after extension to contractor—Time cannot 
be considered to be of essence of contract 
- (Dec) 180A 

COURT FEES AND SUITS 
VALUATIONS 

— Court-fees Act (7 of 1870), S. 7 (iv) (£) 
—Suit for accounts —Arbitrary and sham 
valuation — Power of Court | (May) 71A 


Criminal Procedure Code (5 of 1898), — 
S. 479-A — Sanction for prosecution for 
perjury can be ordered only at time of 
final judgment or order and not before 

: (Dec) 129 
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Castom — Jammu and Kashmir—See also 
Mahomadan Law (Mar) 40 
——-Inheritance — Females are agnates 
if their relation to last male-holder can 
be traced without intervention of a female 

(Oct) 119A 
Easements Act (6 of 1882), Ss. 28, 33, 35— 
Injunction cap be granted only when 
there is sufficient diminution in enjoy. 


ment of right (Feb) 27 
——5. 33 — See Ibid, S. 28 (Feb) 27 
— S. 85 — See Ibid, S. 28 (Feb) 27 


Evidence Act (4 of 1872}, S. 85 — Age, - 


proof of — Entry in school records when 
admissible (Apr) 62A 

——5, 114 — See 
(1) Public Safety — J. and K. Preven- 
tive Detention Act (1964), S. 8 (2) 


(Jan) 1E (£B) 
(2) T. P. Act (1882), S. 106 (Feb) 20C 


Guardians and Wards Act (8 of 1890), 
S5. 17 — Appointment of guardian of 
Muhammadan minor aged about five years 
—Mere fact that his mother remarries 
Stranger after death of his father is no 
bar to her being appointed (Mar) 43 


Hindu Law — Alienation of joint family 
property —Father and minor son forming 
coparcenary — Sale of family house by 
father not proved to be for necessity — 
Sale not binding on son (Apr) 62B 


Hindu Marriage Act (25 of 1985), Ss. 9 and 
28 — Restitution of conjugal rights— 
Application for, by husband dismissed on 
ground of absence of proof of marriage — 
Appeal against—Wife remarrying pend- 
ing appeal — Appellate Court satisfied 
about proof of earlier marriage—Remar- 
riage cannot stand in way of a decree 
‘or restitution of conjugal rights being 
passed in favour of appellant (Feb) 31A 


— Ss. 15 and 28 — Section 15 does not 


override S. 28 (Feb) 81B 
——S, 28—See 
(1) Ibid, S. 9 (Feb) 31A 
(2) Ibid, S. 15 (Feb) 31B 


Hindu Succession Act (30 of 1986), S. 14 (1) 
—Words “possessed by” contemplate a 
right to title or ownership in property 
acquired by female Hindu as a limited 
ywner (Dec) 142 
—85S.15—See J. and K. Hindu Succes- 
sion Act (1958), S. 13 (Dec) 136 


HOUSES AND RENTS 


—J. and K., Houses and Shops Rent Control 
act (84 of 1966), S.1 (3) (iii) — Word 
‘annum’ in S. 1 (8) (iii) means a year 
which is a period of 365 days or 366 days 


Houses and Rents — J, and K. Houses and 
Shops Rent Control Act (contd.) 
in a leap year covered by 12 months 
(Dec) 140 (FB) 
——-S, 11—See also T. P. Act (1882), S. 106 
(Feb) 20D 
—S. 11, Expla. — Reasonableness of 


requirement of premises by landlord— 
Determination of—Duty of Court 

Feb) 20A 
~—S, 11 (b), Proviso — See also Civil 
P, C, (1908), O. 6, R. 17 (June) 81 ` 


——S.17—Appointment of Chief Judicial 
Magistrate by his designation alone is 
not as persona designata — Interlocutory 
order passed by him is revisable by High 
Court under S. 115, Civil P, C. 

(May) 76A (KB) 
——S, 18—See Civil P. C, (1908), S. 115 

(May) 76B (FB) 
Interpratation of Statutes—Meaning and 
intention of statute—Interpretation of— 


Rule as to (Feb) 24A 


Penal provision—Construction of 


(Feb) 24C 
—On construction of statute only one 
view possible leading to anomalous 
results— Court has to adopt it 
(Apr) 54B (EB) 
J. and K. Arbitration Act (2 of 2002), S. 16 
(1) (c) — “Error apparent on face of 
record” what amounts to (Jan) 10B 
——S. 80 — See also Arbitration Act 
(1940), S. 80 
39, 41 — Consent order passed in 
arbitration proceedings is not appealable 
l (Jan) 10A 
——S, 41—See ibid, S. 39 (Jan) 10A 
J. and K. Civil Courts Aot (48 of 1977), 
S. 39 (1)—See Civil P. C, (1908), S. 150 
(June) 84 
J, and K. Civil Procedura Code (40 of 1977 
Svt.), S..385 — Costs — Person found 
wrongfully dispossessed of property— 
Court, in suit for possession grantin 
relief— Plaintif is entitled to costs in 


“JOS. 





Courts (Apr) 62D 
S. 96—See J. and K. Arbitration Act 
(2002), S. 39 (Jan) 10A 


—— O, 20, R. 12 — Suit for possession of 
half share in property unlawfully alienat- 
ed by a coparcener — Court can suo motu 
grant future mesne profits from date of 
suit till possession is delivered- (Apr) 62C 
Jammu and Kashmir Civil Service (Olassi- 
fication Control and Appeal) Rules(1986) 
See under Civil Services, 
Jammu and Kashmir Gommon Lands 
(Regulation) Act (24 of 4956) 
See under Tenancy Laws. 
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Jammu and Kashmir Consolidation of 
Holdings Act (8 of 1960) 
See under Tenancy Laws. 


J. & K. Criminal Procedure Code (28 of 
1989 Bikrami), S. 549 — See Army Act 
(1950), S. 69 (Apr) 54A (EB) 
J. & K. Evidence Act (48 of 1977), S. 112— 
Presumption of legitimacy — Document 
purporting to be statement by father 
acknowledging that son was born to him 
six months after his marriage with child’s 
mother is material evidence to prove 
legitimacy . (May) 67D 
Jammu and Kashmir Hindu Succession Act 
(38 of 1956), S. 13—Succession in case of 
Hindu females — Right of son of first 
husband (Dec) 136 (FB) 


Jammu and Kashmir Houses and Shops 
- Rent Control Act (84 of 1968) 
See under Houses and Rents. 


J. & K, Land Revenue Act (12 of 1986), 
S.57 (8), 91— Arrear of assigned land 
revenue — Can be recovered only under 
S, 57 (8) and not under 8.91 (Mar) 45A 


—S. 90 — It does not confer arbitrary 
power on authority (Mar) 48A 


___§. 90 — Certificate for recovery of 
arrears—Issue of—Giving opportunity to 
detaulter to explain not necessary ` 
(Mar) 48B 
— S. 91—See ibid, S. 57 (8) (Mar) 45A 
J.& K. Limitation Act (9 of 1995 Smt.), 
Art. 28 — Limitation for suit for damages 
in respect of malicious prosecution — 
Starting point (June) 89 
Jammu and Kashmir Preventive Detention 
Act (48 of 1984) 
See under Public Safety. : 
J. & K. Registration Act (85 of 1977), 
S. 17 (1) (d)—See ibid, S. 49 (Feb) 24B 
—-Ss. 49 and 17 (1) (d) — Unregistered 
partnership deed not affecting immovable 
property — Admissible in evidence 
(Feb) 24B 
J. & K. Religious Endowment Act (50 of 
1917), S.6— Permission to file suit against 
trustee, estes or superintendent of 
religious establishment — Grant of is dis- 
cretionary.—— High Court in revision will 
not interfere with order under S. 6 unless 
itis perverse (Mar) 47 
J. & K. Succession (Property Protection) 
Aot (36 of 1977 Smt.), S. 1—District Judge 
acting under the section functions as 
court and not as persona designata 
(Dec) 139A 
——S. 8 — Jurisdiction of District Judge 
—He must expressly record his belief and 
reasons for it in his order (Dec) 189B 


J, & K. T. P. Act (42 of 1977) (4920 AD i). 
S. 1388 — Mortgage ot property — Subse- 
quent invalid oral sale by aoe ec to 
mortgagee — Mortgagee cannot claim ad- 
verse possession (Mar) 34 


Limitation Act (9 of 1908), S. 5 — See 
Limitation Act (1963), S. 5 (Mar) 41B 


Limitation Act (36 0f 1968), S. 5—Delay— 
Condonation of — Cogent reasons neces- 
sary —Memo of appeal filed without certi- 
fied copy of decree by advocate of long 
standing — Plea that certified copy not 
filed, appellant being illiterate — Held, 
delay could not be condoned (Mar) 41B 
——S. 14—See ibid, Art. 124 (Oct) 119B 
— Arts, 64, 65 — Adverse possession — 
Fact that ancestors of parties had some 
land as co-sharers does not mean that 
they continued to be so in respect’ of alb 
their lands — Possession of one co-sharer 
in the circumstances, cannot be beld 
possession of other co-sharer (May) 67C 
=- Art. 65—See ibid, Art. 64 (May) 67C 
——Art. 124 — Review application pre- 
sented to High Court on the day following 
that on which applicant’s petition for 
leave to appeal to Supreme Court was 
rejected is within limitation (Oct) 119B 
Mahomedan Law — Marriage — Restitu- 
tion of conjugal rights — Suit for, by 
Khana Damad is maintainable (Mar) 40 


Partnership Act (9 of 1982), S. 63 — See 
ibid, S. 69 (2) (uly) 109 
S, 69 (2) — Suit on behalf of a part- 
nership firm—All partners at time of 
institution of suit must be or have been 
shown as such in Register of Firms 

(July) 109 
Penal Code (45 of 1860), S. 191/198 — See 
Criminal P. C, (1898), S.479-A (Dec) 129 


PUBLIC SAFETY 


—J. and K. Preventive Detention Act (18 of 
4964), Ss. 3 and 5 — Places of detention 
already notified by Government in its 
General Order 1968 — Order by District 
Magistrate under S. 3 clubbed with men- 
tion of place of detention under S.5 is not 
vague or indefinite (Jan) 1B (FB) 
——S,. 8 (1) (a), (2) — “Maintenance of 
public order” and “maintenance of supply 
and services essential to the community” 
are separate from “security of Stete” — 
Danger to any one of them — Detention 
can be ordered — Subjective satisfaction 
of detaining authority necessary 

(Jan) LA (FB) 
——S. 3 (2) — See also Constitution of 
India, Art. 22 (5) (Jan) 12 
——Ss. 8 (2) and 5 — Order of detention 
— Presumption (Jan) 1E (¥B} 
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Public Safety — J. & K. Preventive Daten- 
tion Act (contd.) 
——5. 4 — Detenu must be made aware 
of detention order when he is arrested — 
Proof of service of order must come from 
Police Officer servingorder (Jan) 1F (FB) 
— S. 4 — Provisions of S. 4 must be 
substantially complied with 

(Jan) 1G (FB) 

—--S, 5 — See also ibid, Ss. 3 and 8 (2) 
(Jan) 1B, E (RB) 
——5,. 5 — J, and K. Government General 
‘Order, 1968 — Order mentioning names 
of jails as also “other place” as places of 
detention — Effect (Jan) 1D (FB) 
8 —See Constitution of India, 
Art, 22 (5) (Jan) 12 
—Pbraeventive Detention Act (4 of 1950)—See 
also J. and K, Preventive Detention Act 
(1964) (Jan) 1 (FB) 


STAMP DUTY 
—Stamp Act (1899), Sch.I, Art. 35, sub- 
el. (1) — Document whereunder all terms 
relating to lease have been settled and rent 
is paid in advance at time of its execution 
creates present demise though formal 
lease was to be executed later (June) 88 


A Ae 


Taxation Laws (Extension to Jammu and 
Kashmir) Act (44 of 1954) — Act is not 
void on the ground that under Art. 370 (2) 
concurrence of Government to its appli- 
cition to Jammu and Kashmir was not 
ratified by Constituent Assembly 

(Oct) 120C 
——The moment the Parliament passed 


- Houses and Rents — 


Taxation Laws (Extension to J, & K.) Act 
(contd.) 
the Act of 1954 it resulted in automatic 
repeal of the State Income-tax Act 
(Oct) 120F 
TENANCY LAWS 


—Jammu and Kashmir Common Lands 
(Regulation) Act (24 of 1986), S. 4 — Re- © 
venue Officer’s power to prevent exclusion 
of public use of land (Oct) 117 


—J. and K. Consolidation of Holdings Ast 
(8 of 1960), S. 3 (d)—Consolidation Officer 
can decide even questions of title 

(May) 67A 


Tort — Malicious prosecution — Conspi- 
racy —See J. and K. Limitation Act (1995 
Smt.), Art, 22 (June) 89 


Transfer of Property Act (4 of 1882), 
S. 106 -Notice to a person through whom 
tenant is inducted is not a notice to tenant 

(Feb) 20B 
—-—S§. 106 — Notice under, by post — 
Service and refusal — Presumption and 
proof (Feb) 20C 


——Ss. 106 and 116—Jammu and Kashmir 
Houses and Shops Rent Control Act (84 
of 1968), S. 1l—Provisions of, not repug- 
nant to provisions of T, P. Act — Tenant 
holding over — Notice under Section 106 
necessary (Feb) 20D 
——S, 116—See Ibid, 5.106 (Feb) 20D 


Words and Phrases—‘Annum’ — See also 
J. & K. Houses and 
Shops Rent Control Act (1966), S. 1 (3) 
(iii) (Dec) 140 


LIST OF JAMMU AND KASHMIR CASES OVERRULED, REVERSED AND 
- DISSENTED FROM ETO. IN A. I. R. 4974 | 


Diss. == Dissented from; in Over. == Overruled in; Revers, — Reversed in 


AIR 1952 J & K 28= 1952 Cri L J 1228, Sant Ram 
y. State—Diss. ATR 1971 Punj 98 (Mar). 

AIR 1957 J & K 29 (FB), Shankarnath Ganju v. 
State of J&K — Over. AIR 1971 J&K 108 
(Jul) (FB). 

AIR 1959 J & K 195 = 1959 Cri LJ 1320, Gani v. 
State -Over. AIR 1971 S C 2486H (Dec). 

AIR 1960 J & K 145-1960 Cri L J 1593 (2), Bimla 
Devi v. G, L. Bakshi—Over, AIR 1971 J&K 
54A (Apr) (FB). 


AIR 1963 J & K 23=1983 (1) Cri L J 765, S, Kesar 


Singh v. State — Over. AIR 1971] &K 1F 
(Jan) (FB). 

(1964) First Appeal No. 1 of 19860, D/- 14-12-1964 
(J & K)—Revers. AIR 1971 S C 1756A (Sep). 

AIR 1956 J & K 121—1966 Kash LJ 5, Zaina Bibi 
v. Jamal Bhat—Over. A I R 1971 J & K 786A 
(May) (EB). 

(1968) Appln. No. 1 of 1968, D/. 2-8-1968 (J & K), 
Ghulam Nabi Hag v. State— Over. AIR 1971 
J & K 1B (Jan) (FB). 

(1969) El. P. No. 37 of 1987, DJ- 15-12-1969 
(J & K)—Revers. AIR 1971 S C 12824A (July), 


COMPARATIVE TABLES E 


Supplement to Comparative Tables of Previous Years, 


Owing to late receipt of other journals the following supplement to 
Comparative Tables of A. I. R. = Other Journals is issued. 


A. I. R. — Jammu and Kashmir = Other Journals, 


AIR 19693 & K AIR 1970 J&K AIR 1970 J & K 
Other Journals 


AIR 1970 J &K 


AIR AIR Other Journals 


AIR Other Journals 
AIR Otber Journals no p07 ER LHG6 |135 1970 Kash LJ 417 (169 19713 &KLB 839 
124 19707 &K LR 
154 1971 KashL 350 179 19707 &K URS 
5 
nan 158 1971 Kash L J 41 ji Si 
125FB1971 J & K LR 247 |159 1971 Kash LJġ4 [190 197L1J&KLR42Ł 
AIR 1971 Jammu & Kashmir = Other Journals 
AIB Other Journals ; AIR Other Journals | AIR Other Journals |AIR Other Journals 
1FB1970 Kash LJ 388 | 41 1970 KashLJ16 | 81 1971 RenOR192 /113con1971 Lab I C1267 
1971 Cri L J 48 48 1971 Kash L J 879 1971 Ren O J 427 |117 see 
1870 J&KLRI5 | 45 61970 Kesh L J 826 187LI&K LR174|119 1971J&KL R2329 
10 1971J&KLR101 1371 3&K L R 808 1971 Kash L J 817 [120 ~- 
12 e 47 326 84 1970 Kash L J 897 |129 1971T&K LR 408 
20 1970 Kash D J 299 | $8 1971 Kash LJ1 1971 J&K L R 12 1971 Ori L J 1754 
1970 Ren © R 833 50 ep ene 88 a 180 s 
1870 Ren C J 940 54F B1071 J & 140} 89 1971 Kash L J 171 |186FB1971 Kash 
24 = 1971 Ori LJ 470 | 91 is DAI ELi 
27 1870 Kash L J 488 | 82 on 97 1971 Kash LJ 7 189 1971 Kash L J 222 
31 1970 Kash LJ 403 | 67 2 108F B1971 Kash L J 65 ot 
1971 J&K L B 112 | 71 Bi 1971 J&K L R 181 |140FB107) Kash L J 151 
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All India 


Reporter 


1971- 
_ Jammu & Kashmir High Court 


hae f 


ATE 1971 JAMMU & KASEMIR 1 


'S., M. FAZL ALI C. J. JASWANT . 
SINGH AND ANANT SINGH, JJ; 
Ghulam Mustafa Kamil and others, 


Petitioners v. State of Jammu and Kash- 


mir and another, Respondents. 

Habeas Corpus Petns. Nos. 43, 48, 49, 
52, 53, 64, 65, 66, 68-and 81 of i969 and 
Nos 82, 83, 84, 85 and 86 of 1970, D/- 27~ 
-197 

(A) Public Safety — J. & K. Preven- 
tive Detention Act (13 of 1964), S. 3 (1) 
(2), (2) — “Maintenance of public order” 

‘maintenance of supply and services 
A to the community” 
tions distinct and separate from “secu- 
rity of State’ — Danger to any one of 
them — Detention can be ordered — 
Subjective satisfaction of 
authority is necessary 
sary to disclose nature of danger. 

(Para 13) 

(B) Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tions: 3 and 5 — Places of detention 


already notified by Government in ‘its’ 


General Order 1968 — Order by District 
Magistrate under Sec. 3 clubbed with 
mention of place of detention under Sec- 
tion 5 is not vague or indefinite. Appin. 
Ne H of 1968, D/-2-8-1968 (J. & K.), Over- 


Where the detention order pass- 


ed by the District Magistrate gives the 
pound of detention under Sec. 3 (2) and. 


the same order also quotes the place 


of detention under Sec. 5, the clubbing- 


of the two _ parts of the . order made 
under two separate provisions of law 
does not render the order vague or in- 
definite. AIR 1969 J & K: 77‘ and AIR 
1952 Bom 1, Rel. on; Appin. No. 1 of 
1968, D/- 2- 8-1968 (J & K), Overruled.’ 


Can 16) l 


IN/IN/E244/70/BDB/T - 
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any particular law, 


are condi- | 


detaining ` 
— It is not neces- 


-sumed to have been 


(C) civil P. C. (1908), S. 9—Jurisdic- 
tion to pass an order — der quoting 
wrong provision of law is not bad when 
the officer passing. order has jurisdiction © 
to make order under proper law. 


_ Eyen. a wrong quotation of any rele- 
vant provision’ of law cannot make an 
order invalid so Jong as the facts are 
clearly stated so as to be referable to 
` the offcer 
A the order has the requisite 
pow A 18) 

D) ‘Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tion 5 — J. & K. Government General 
Order, 1968 — Ordér mentioning names 


.of jails as also “other place” as places of 


detention — Effect. 
` While -mentioning “other place” 
along with specified jails for place of 
detention, the 1968 Order is wide off the 
mark yet. it. does not make the other 
part specifying the jails as violative of 
ec. 5 and an order consigning a detenu 


‘toa ‘ee jail | does not suffer from 


(Para 27) 
(E) Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tions 3 (2) and 5 — Order-of detention 
— Report, to Government must be pre- 
sent — It is also 
presumed that the Government has ap- 
proved the places of detention. (Para 29) . 
(F) Public Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tion 4 — Detenu must be served with 
detention order — A separate warrant 
of: arrest‘ is, however, not necessary — 
Detenu must be made aware of the 
detention order when he is arrested — 
Proof of service of order must come 
from Police Officer serving order — 
Affidavits about proper service made by 
District Magistrate are no good being 
based on -hearsay evidence. ‘AIR 1963 
J&K "23, Overruled; ATR. 1961 All 542, 
Dissented. ` . ` 


any 
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It is recognized principle of law that 
Preventive Detention Act is a serious 
encroachment on the civil liberties of a 
citizen and any law which . curtails in 
any manner such liberties must be 
sadel construed. , (Para 36) 

The order of detention has to be 
executed in the same manner as a war- 
rant of arrest. It is the-detention order 
on the basis of which a detenu is arrest- 
ed. The warrant of his arrest is not 
_ different from the order of detention. 

AIR 1963 J & K 23, Overruled; AIR 1961 
All 542, Dissented from. (Para 42) 

A detenu has to be told at the time 
of bis arrest. why and what for he is 
being detained. The detenu must be 
served with the order of detention and 
if so required by him, a copy of the 
order must also be furnished to him, 
even at some consequent: stage. 

. (Para 42) 


Therefore there must be evidence to 
show ‘that the orders of detention were 
duly served on them and that they were 
read over to them. This evidence can 
come from police officers -who served 
the orders. Affidavits about service 
sworn by District Magistrate are inad- 
missible being based on hearsay - evi- 
dence. (Paras 30, -32) 


(G) Pablic Safety — J. & K. Pre- 
ventive Detention Act (13 of 1964), Sec- 
tion 4 — Provisions of Sec. 4 must be 
substantially complied with — Any 
departure in the proper execution of a 
detention order would be: fatal. AIR 
1956 J & K 1 (FB) & ALR 19553 & K 
7 (FB), Foll. 


Cases Referred: Chronological Paras 
(1969) ATR 1969 J & K 77 (V 56) = 

1969 Cri LJ 907, Karim Bux v. 

State of Jammu and 


(1968) Appln. No. 1 of 1968, D/- 2- 
8-1968 (J & K), Ghulam Nabi 


21, 51 


Hagru v. State . ` - 19 
(1963) ATR 1963 J & K 23 (V 50) = 

1963 (1) Cri LJ 765, S. Kesar 

Singh v. The State 41 


1961 (2) Cri LJ 595, 5S. N. Tangri _ 

v. State of Uttar Pradesh `: | 41 
(1956) AIR 1956 J & K 1 (V 43) = 

1956 Cri LJ 48 (FB), Mohamad a 

Subhan v. State . 43 
(1955) AIR 1955 J & K 7 (V a2) = 5, 

1955 Cri LJ 1071 (FB), Hissam- 

un-din Bandey v. State 44 
(1952) ATR 1952 Bom 1 (V 39) = 

1952 Cri LJ 81, Pralhad Krishna .- 

v. State of Bombay 22 


"M. A. Beg, for Petitioners; A. K. 
Malik, for Respondents. 


- ANANT SINGH, J.:—These 15 peti- 
tions have been filed under Section 491 
of the Criminal Procedure Code in the 
nature of Habeas Corpus. As the points 


(Paras 43, 44). 
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involved in them are mostly common, 
they have been heard together and this 
judgment will govern all of them. 

r The petitioner in each case has 
been detained in one or another jail of 
the State either by the order of the Dis- 
trict Magistrate Srinagar, or the District 
Magistrate Baramulla under Section 3 (2) 
read with Section 5 of the’ Jammu 
and Kashmir Preventive Detention Act, 
1964 (Act No, XII of 1964) or by the 

vernment under Section 3 (1) {a) (ij 
read with Section 5 of the same Act, re- 
ferred to hereafter as ‘the Act. The 
orders of detention were made on dif- 
ferent dates by the District Magistrate 
Baramulla in case Nos. 65, 66, 82 and 83 
of 1969, by the Government, casè No. 85 
of 1970 and by the District Magistrate, 
Srinagar in the rest. The order of deten- 
tion in each case was followed by 
another separate order of even date by 
the authorities concerned withholding 
the disclosure of the grounds of deten- 


- tion ‘in the publie interest’? in view of 


the Provisions of Section 8 read with 
Section 13 (A) of the Act. They were 
arrested on different dates between 
November, 1968 and November, 1969, 
and they are lodged’ in different jails as 
specified in the order of detention or 
subsequently _ transferred by the Gov- 
ernment to some other jail - 


3. All the orders are practically 
Similarly worded, except for the dif- 
ference in the names of the detenus and 
the authority making the order. A copy 
of each order supports to have been for- 
warded to the relevant police officer for’ 
service on the detenu concerned, as also 
to the Government and its various 
authorities. A compliance report by the 
police officer concerned is also endorsed 
at the foot of each order. I may quote 
only one of such orders from its true 
copy as made in case No. 43 of 1969 by 
way of sample. 

“Order No. PDA-DM/230/69 dated 
17-3-1969. l l 


_ Whereas, I, Iftikhar Ahmad, LAS. 
District Magistrate, Srinagar, am satis- 
fied that with a view to preventing 
Ghulam Mustaffa Kamil S/O Syed 
Akbar Shah, R/O Kawdara, Srinagar, 
from acting in any manner prejudicial 
to the security of the State, it is neces- 


- sary so to do; 


Now, therefore, In exercise of the 
powers conferred by Section 3 (2) read 
with Section 5 of the Jammu and Kash- 
mir Preventive Detention Act, 1964, I, 
Iftikhar Ahmad I. A. S., District Magis- 
trate, Srinagar, hereby dirèct that the 
said Ghulam Mustaffa Kamil be detain- 
ed in Addl. lock up attached to Police 
Station Saddar, Srinagar subject to 
such conditions as to maintenance ef 
discipline and punishment for breaches 
of discipline as have been specifled in 
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the Jammu and Kashmir Detenus (Gene- 


ral) Order, 1968. 
Sd/- (Iftikhar Ahmad) 1A. 


District Magistrate, 


’ Srinagar. 
Forwarded to Shri A. R. Mir, Dy. 
Superintendent of Police CID/CI, Sri- 
nagar for execution of the order as pro- 
vided by Section 4 of the Jammu and 


Kashmir Preventive Detention Act, 1964.. 


Notice of the order shall be given to 
Ghulam Mustaffa Kamil by reading over 
me same to him. 
“Copy forwarded to the :— 
1. The Secretary to Government, 
Home Department, Jammu. - 

2. The Divisional Commissioner, 
Kashmir, Srinagar. 

3. The D. L G, C. I: D, J. & K. 
Jammu. 

4. The Superintendent Central Jail, 
Srinagar. 

5. The ` 
Srinagar 

6. The Superintendent of Ç. I. D., 
Srinagar for information. 


S. Charan Singh Inspector of Police, 
M. R. Gunj Srinagar. 


BBteee 


ae eee 


Superintendent of Police, 


#22042 esses LEET EE d 


Please execute under rules and re- 
port compliance. 
i Sd/- ‘R. Mir) 
Dy. S. P. CID/CI, 
Srinagar, Di 17-3-69. 
In compliance with the order. over- 
leaf, I arrested Ghulam Mustaffa Kamil 
S/O Syed Akbar Shah R/O Kawdara Sri- 
nagar today the 17-3-1969 at Srinagar and 
committed him to the Additional Lock 
up attached to the P/S. Saddar Sri- 
nagar. Notice of this order was given to 
the said Mustaffa Kamil by 
reading over the same to him. 
Sd/- (S. Charan Singh) 
Inspector of Police 
M. R. Gunj, D/- 17-3-69. 
Submitted duly executed. 
Sd/- (A. R. Mir) 
Dy. S. P. C. I. D. Srinagar 


D/- 19- 3. 69.” 
4. The subsequent 


order of the 
even date withholding disclosure of the 
grounds is as follows :— 

“Office of the District Magistrate 


Srinagar 
Order No. ST/252/69 
dated 17-3-69. 


Whereas Ghulam ‘Mustaffa Kamil 
S/O Syed Akbar Shah R/O Kawdara 
Srinagar has been detained in pursuance 
of order No. PDA/DM/230/69 dated 17-3- 
69 made by me under Section 3 (2) read 
with Section 5 of the J. & K. PDA, 1961 
with a view to preventing him from 
acting in any manner prejudicial to the 
security of the State; and 


Whereas, I consider it against the 
public interest to disclose the grounds of 
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detention to the said Ghulam Mustaffa 
Kamil. 


Now, therefore, in pursuance of Sec- 
tion 8 read ‘with Section 13-A of the said 
Act I hereby direct that the said Ghulam 
Mustaffa Kamil be informed that it is 
against the public interest to disclose to 
him the grounds on which his detention 
order was made. 

Sd/- District Magistrate, 
Srinagar. 
. Forwarded to the Superintendent, 
Central Jail, Srinagar, for information 
of the concerned.” 


5. In order to appreciate the 
grounds taken by the petitioners in 
challenging the legality of their deten- 
tion, I had better quote the relevant 
i of the law. 

6. Section 3 appears under the 
heading “Power to make orders: detain- 
ing certain person,” 


and it is to the 
following effect.: 

o The Government may— 

a) if satisfied with respect to any 
person that with a view to preventing 
him from acting in any manner prejudi- 
cial to— 


(i) the security of the State or the 
ma E of public order, or 

(ii) the maintenance of supplies and 
services essential to the community, or 


(b) 
it is necessary so to do, make an order 
directing that such persons be detained. 


D Any of the following officers, 


(ay ‘Divisional Commissioners, 

(b) District Magistrates, 
may, if satisfied’ as provided in sub- 
clauses (i) and (ii) of clause (a) of sub- 
section (1), exercise the powers con- 
ferred by the said sub-section. 


(3) When any order is made, under 
this section by an officer mentioned in 
sub-section (2), he shall forthwith report 
the fact to the Government together with 
the grounds on which the order has 
been made and such other particulars as 
in his opinion have a bearing . on the 
matter and no such order shall remain 
in force for more than twelve days after 
the making thereof unless in the mean- 
time it has been approved by the Gov- 
ernment. 

(4) Execution of detention orders— 
A detention order may be executed at 
any place in the State In the manner 
provided for the execution of warrants 
of arrest under the Code of Criminal 
Procedure, Samvat 1989. 


6-A. ` Section 5 appears under the 
heading “power to Regulate place and 
conditions of detention.....” and it is as 


follows :— 


Every. person In respect of whom a 
oo order has been made shall be 
e. 
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(a) to be detained in such place and 
under such conditions including condi- 
tions as to maintenance, . discipline and 
punishment for breaches. of discipline 
as the Government may by general or 
special order, specify; and 

(b} to be removed from one place of 
detention to another place of detention, 
in the State by order of the Govern- 
ment.” 

6-B. — Section 8 (1) provides. for 
communication to thé detenu within 


a 
certain period, the grounds of his deten-’ 


tion, but sub-section (2) 
authority not to 


disclose such facts 
which “it considers to be against the 
public. interest.” 


7. Section 13-A as added by the 
Amendment Act No. VIII of 1967 has 
authorised the authority making an order 
of detention for the security of the State, 
to inform the detenu that “it would be 
against public interest to communicate to 
him the grounds on which the detention 


® 


order has been made.” | 


a 8. It was under notification No. IS- 
61-D/58 published in Government Gazette 
‘dated 26-8-58 Ext. Pt 1-B; 51 (9) P 2 that 
the Government in exercise of its power 
under clause (a) of Sec. 5 of the Jammu 
and Kashmir Preventive Detention Act 
(Act No. 4.0f'2011) which was exactly 
similar to the existing provision, had 
declared - certain jails as the places for 
the detention of detenus ordered to be 
detained under the said Act. — , 

~ 9. The said Act No. 4 of 2011 was, 
however, repealed by Section 17 of an 
Ordinance No. 1 of 1964, which came 
into force from 8th of May, 1964, and 


empowers the 


the said Ordinance also has been repeal-- 


ed by Section 17 of the present - Act 
No. XII of 1964. The Repealing Ordi- 
nance and the Act each. however, added 
a saving clause retaining as valid any- 
thing done or action taken under the 
-old Act or the Ordinance as the case may 
be. The jails specified by the Govern- 
ment as the places for the detention of 
the detenus in the above notification, 
therefore, have continued to be the 
places within the meaning of Sec. 5 (a) 
of the present Act as well. 

10. In the Jammu and ‘Kashmir 
Detenus (General) Order, 1968 published 
under Government Notification dated 
Jammu the 9th January 1968, (detenu) 
has been defined as “any person ordered 
to be detained and committed to a place 
. of detention in the State by any autho- 
rity acting in exercise of the powers 
conferred by Section 3 of the Jammu 
and Kashmir Preventive Detention Act, 
1964” and “the place of detention” has 
been defined as “a jail or other place in 
the State in which a detenu is ordered 
to be detained”. 


11. The detenus In the present 
cases have been ordered by the detain- 
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ing authority to be detained in one of 
the same jails as specified by the Gov- 
ernment in the notification of 1968. They 
have since been transferred by orders 
of the Government to other- jails in most 
of the cases excepting case -Nos. 66, 68 
and 83. z- 

12. Learned counsel Mr. M A 
Beg, appearing for the petitioners has 
challenged the validity of the orders of 
detention mainly on the grounds of 
their vagueness, and their ` non-service 
on the detenus. sage = 


- 13 Firstly, he has contended that . 
the orders only mention that the deten- 

tion was for “the security of the State” 
without giving any indication how and 
why the security of the State was en- 
dangered at the hands of any of the 
petitioners. The orders do not - show 
what was actually threatened, whether 
it was the maintenance of public order 
or the maintenance of supply and ser- 
vices essential to the community or both. 
But the latter two conditions: are quite 
distinct and separate from the first. AU 
are independent The endangering of 
any one of.them will in my opinion, 
attract the provision. It was a question 
of subjective satisfaction of the autho- 
rity making the order of detention. The 
detention could be ordered for either 
one or more. of the conditions mention- 
ed under Section 3 (1) (a) as also (b). 
The “security of the State” alone was a 
good ground for the detention orders in| © 
each case when the detaining authority 
was satisfied about its being endangered. 
It was within its compétence -to` have 
made the order without disclosing the 
nature of the danger. at the hands of the 


‘detenu. There appears to be no sub- 


stance in this condition of Mr. Beg. 


14. The second ground of attack 
of Mr. Beg is.that the order of detention 
within the meaning of Section 3 and a 
mention of the place of detention within 
the meaning of Section 5 of the Act have 
both been clubbed together in the same 
composite order and, therefore, it is 
rendered vague, making it bad in law.: 
It has also been -canvassed by Mr. Beg 
that a District Magistrate has no autho- 
rity under Section 5 (a) of- the-Act to 
define the place of detention, but the 
only proper authority for this purpose 
is the Government; which cannot dele- 
gate its powers to any other officer. 


15.. . The first part of the order in 


‘each case mentions the grounds for 


making it, and the second part mentions 
the place of detention in a particular 
jail, as has been specified by the Govern- 
ment by its general order, as in the 
aforesaid notification of 1968 which is 


_ still alive.. The second part is quite dis- 


tinct and separable from the first part. 
I do not quite agree with Mr. Beg to 
treat any of the- orders as vague, be- 
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cause, the two operative parts of the same 
order have been combined into one 
whole. 


16. It is true that in the first 
part of the order wherein the necessity 
for making it is stated, the provision of 
Section 3 is not quoted immediately 
thereafter.’ It is quoted in the subse- 
quent part in which the place’ of deten- 
tion is mentioned, and the provisions of 
the two Sections 3 and 5 have been 
mentioned at one place as “by Section 3 
(2) read with Section 5” of the Act con- 
ferring the necessary powers on the 
District Magistrates, except in case 
No. 85, in which, a reference of “Sec. 3 
(1) (a) (G) read with Section 5”-is given 
again at one place in the second part of 
the order. In this case the order was 
made by the Government. But by such 
clubbing together of the two parts of 
the order made under two separate pro- 
visions of law, the orders are, by no 
means, rendered vague and indefinite. 
The two parts of the orders are quite 
separable, and distinct ones. The first 
part relating to detention is easily refer- 
able to Section 3, sub-clause (2) which 
authorises the District Magistrate to 
make the order, -and the second part 
regarding the place of detention is easily 
referable to Section 5 of the Act. 


17. Mr. Beg would, however, con- 
tend that the detaining authority should 
have recorded two separate orders, first 
under Section 3-.and then under Sec. 5 
or the least, it could do, was to have 
quoted the relevant provision after 
writing out the first part and stopped 


and it should have then written out the 
with the relevant provl- 


second part, 
sion. 


18. -I do not quite agree with the 
learned ‘counsel for the petitioners that 
the first part of the order should have 
necessarily’ quoted the relevant Sec: 3, 
and then stoppéd and that, the _ second 
part should have been commenced there- 
after, giving reference of Section -5, 
though, such an arrangement had been. 
better, if it was so done by the officer 
making the order. It would have still 
been better, iftwo separate orders under 
each of the provisions were passed. It 
is another matter, if the District Magis- 
trate had the authority to mame the 
. place of detention. I shall revert to tnis 
` question hereafter.. Assuming, however, 
at this stage that the District Magistrate 
had such authority, there is no legal bar 
to the making of any composite order by 
him provided, it is a speaking one and 
the facts are referable to the particular 
provisions of law, as all these orders. in 
my opinion, are. Even a wrong quota- 
tion of any relevant provision of law 
eannot make any order invalid so long 
as the facts are clearly stated so as to be 
referable to any particular law, and that 
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the officer making the order has the re-{ 


quisite power. , 
19. A decision of my Lord the 
Chief Justice given on 2-8-1968 in an 
application under Section 491, Criminal 
P. C. (No.1 of 1968 (J.:& K.)) in case of 
Ghulam -Nabi Hagru`v. State has been 
cited: before us to say that a composite 
order in which the order of detention 
and the place of detention are clubbed 
together is bad in law because of vague- 
ness. In that case the order had been 
made by the Government for “the secu- 
rity of State and maintenance of public 
order,” and the provisions of law were 
To in the second part of the order. 
ince the detention can be made on 
either of the grounds stated in Section 3 
ofthe Act and inthe aforesaid order of 


- the Government the detention was order- 


ed for both the grounds by combining 
Hon’ble Chief Justice 
observed: “the word ‘and’ is however not 
mentioned in any of the provisions of 
Section 3 (1) of the Act”. After quoting 
the relevant provisions, he further obser- 
ved:. “Sub-clause (i) of Section 3 (1) 
makes a clear cut distinction between 
the security of the State and mainten- 
ance of public order by using the word 
‘Or The fact that the word ‘and’ is 
used in the detention order clearly 
shows that the Government has not ap- 
plied its mind to the facts of the case 
and has passed the order of detention as 
a matter of routine.” : 

20. The facts of the above case 
are clearly distinguishable from the 
facts of the present cases, for in all of 
them, detention has been made only for 
“the security of the State.” 


21. <A Division Bench of this Court 


- fin Karim Bux v. State of Jammu and 
' Kashmir reported in AIR 1969 J & K 77, 


in which the judgment was delivered by 
my learned brother Jaswant Singh J. 
it has been held exactly on similar facts 


on the- question of clubbing. quoting 
from the plasitum, as follows :— 
“Where the composite order of 


detention is clearly . severable and can 
be split up in two parts, the first part 
containing direction as to detention can 
be taken to have been -passed under Sec- 
tion 3 and the second part specifying 
the place of detention can be taken to 
have been passed under Sec. 5 of the 
Act. .A composite order of this sort is 
not invalid.. 


In fact the failure to specify the 
place of detention ‘would create diffi- 
culties “and make the order of detention 
ineffective.” 

22. The above case relied’ on the 
decision of a Division Bench of the Bom- 
bay High Court in Pralhad Krishna 
Kurane v. State of Bombay reported in 
AIR 1952 Bom 1. 
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In the Bombay case the rele- 


23. 
vant provisions of their Preventive 
Detention Act were similar to our Act. 
They also had a provision under their 
Sec. 3 for making an order of detention 
and another Section 4 for specifying the 
' place of detention either by a general or 
Ta order by the Central or the State 
vernment as the case may be. 

24. One of the points raised in 
the Bombay case was whether the. order 
of detention would be bad, if the place 
of detention is not mentioned or it is 
wrongly mentioned without an- autho- 
rity in the person making the order of 
detention in a particular jail. It was 
held that the detention orders were not 
bad on any of these grounds. I may 
quote the relevant extract from the 
judgment of the Bombay High Court on 
page 14 

“Of course both the directions, viz. 
the direction as to detention and the 
direction as to the place of detention, 
may, in some cases be contained in the 
same order, le, the same order may 
direct; (1) that a person shall be detain- 
ed, and (2) that the detention shall be in 
a particular place. In so far as it directs 
that a person shall be detained, it will 
be an order under Section 3 and in so 
far as it says that the detention shall be 
in a particular place it will be an order 
under Section 4. In other words, it will 
be an order . separable in two distinct 

ts, one of which will fall under Sec- 

on 3 of the Act and the other under 
Section 4.” _ 
It was further held In the same case. 


“The detaining authority can direct 


the detention of a person in its own 
jurisdiction where the local Government 
fas by a general order, specified that 
the detenu can be detained in a jail 
which is within the jurisdiction of the 
detaining authority. Just as when a 
person is convicted, no order is required 
from any body and the Court which 
convicts an accused person can send him. 
to the prison within its jurisdiction for 
undergoing the oa ‘similarly the 
detaining authority is empowered to 
send a detenu to a jail where by a 
general order the State Government has 
directed the detenus were liable to be 
detained.” 


25. There can be no manner of 
doubt that in the . nature of things as 


also under the scheme of the Act, the . 


detaining authority has at first to make 
the order of detention of any person and 
it is then alone that such a person “shall 
be liable to be detained in such’ place” 
“as the Government may by general or 
special orders specify’. Such places 
having been already specified by the 
Government by its general orders as has 
been stated earlier, the detaining autho- 
ritles being the District Magistrates in 


than the 


‘orders can well 
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14 cases by ordering confinement -of 
these detenus in one of such places, - 
committed no irregularity much less 
violated in any law. In case No. 85, the 
confinement to a particular jail was by 
the order of the Government itself. The 
position may have been different in the 
other cases, if the Government had not 
specified the places of detention. The 
two District. Magistrates after passing 
the detention orders on the detenus had 
to indicate, where such detenus would 
be lodged. If they had not so indicated, 
even then they had to be lodged by an 
executive order in one of the - approved 
jails of the Government situate within 
their territorial jurisdiction, just as it is 
done in the case of prisoners convicted 
by the criminal courts. It was so held 


- in the Bombay case as well 


26. So long: as the detention ` 
orders are not bad in law the subse- 
quent 2nd parts of the orders defining 
the place of detention to one of the ap- 

ved jails of the Government follow 
From the orders of detention themselves 
so long as they conform to the provision 
of Section 5 of the Act. There is no 
question of any delegation of its autho- 
rity by the Government to the detaining 
authority, other than the Government, 
to define in its detention order the place 
of detention of a detenu. The Govern- 
ment having specified such places, the 
detaining authority has only to commit 
the detenus to one of such places. 


27. “Detenu” and “place of deten- 
tion” for the purpose of Sections 3 and 5 - 
of the Act have also been defined by the 
Government in its General Order of 
1968, already referred to, which may, 
however, be somewhat wide of the 
mark © including, apart from. the 
jails svedicd by tbe Government even 
“other place” in -which a detenu is 
ordered to be detained by the detaining 
authority, for such an authority, other 
Government, cannot validly 
order detention in any ‘other place’ than 
the approved jails. But the other parts 
of this general order are not violative of 
the provision of Section 5 of the Act. 
The impugned orders even with regard 
to the place of detention do not seem to 
be suffering. from any infirmity. 


28. If however, anything can be 
said against the orders relating to the 
naming of the place of detention, either 
because of its clubbing with the deten- 
tion order or because of want of juris- 
diction in the detaining authority other 
than the Government, this part of the 
be ignored as super- 
fluous or redundant. The detention 
orders being valid, the detenus could 
still be lodged in some of the approved 
jails even by executive orders, as I have 
observed earlier, Section 5 of the Act is 
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only procedural which, however, has to 
be followed in terms as it has been done 
in all the cases. Be as it may, this is now 
only an academic question. 


29. It may be mentioned that in 
case No. 85 the order was made by the 
Government itself specifying the place 
of detention. In the remaining cases 
with the exception of case Nos. 66, 68 
and 83, the detenus have since been 
transferred to other jails by orders of 
the Government from their original jails 
in which they were lodged initially by 
the order of the detaining authority. 
These detenus were transferred be- 
tween November 68 and December 69, 
as Mr. Karim, appearing on behalf of 
the State, has furnished us a list of such 
transfers. Thus the detention of these 
detenus in particular jails are now by 
the orders of the Government. It may 
further be mentioned that as provided 
under Section 3 (2) of the Act, the 
detaining authority is required to send a 
report to the Government after making 
the order of detention. It must be pre- 
sumed that this must have been done as 
an official act, when there is no aver- 
ment to the contrary. Thus the Govern- 
ment must be presumed to have been 
made awareby the detaining authorities 
of the places of detention of’ all the 
detenus, and therefore, it must also be 
presumed that the places of detention 
had received the approval of the Gov- 
ernment. In these circumstances, the 
orders of detention cannot be said to ve 
bad in any of these cases including case 
Nos. 66, 68 and 83. The objections raised 
by Mr. Beg to the validity of the deten- 
tion are overruled. 


30. Mr. Beg, has next challenged 
the validity of the detention orders yet 
on other grounds of non service of the 
detention orders as also the orders with- 
holding the grounds of detention. It is 
urged that there is no affidavit sworn by 
the police officers concerned who are 
said to have served on the detenus the 
relevant orders, and arrested them. The 
District Magistrates or other officers 
swearing the affidavits on behalf of the 
respondent, admittedly, did not per- 
sonally serve any of the orders on any 
of the detenus. The affidavits sworn by 
them in this connection are said to’ be 
inadmissible in evidence, being hearsay 
and therefore, insufficient to prove the 
service of orders on the detenus and 
their arrests, by execution of proper 
warrants. This contention of Mr. Beg 
appears to be quite tenable, provided 
such objections have been taken in the 
various applications filed by or on be- 
half of the detenus. 


31. In 12 of the cases, excepting 
case Nos. 48, 49 and 83, there are such 
objections taken, more or less in the 
same language, In all these 12 cases 
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there is a common ground that during 
the whole period of detention of these 
detenus up-to-date, none was served oral- 
ly or otherwise with any detention order 
or grounds of detention nor was he 
given any opportunity to make any re- 
presentation to the Government against 
their detention order. In case No. 85 it 
is further stated that not even the 
Superintendent of the Central Jail where 
the detenu was lodged could furnish him 
any attested copy of the detention order. 
The further allegation in 10 out of 
these 12 cases, excepting case Nos. 64 
and 66, are that these . detenus were 
arrested on one date or the other, with- 
out any warrant of arrest. In case No. 64 
it is only stated that the detenu was 
arrested on 17-2-68 by a C.I.D. personnel 
and in case No. 66, it is stated that the 
detenu was arrested on 21-7-68 forcibly 
by an Army Officer. 

32. These allegations of arrests 
without warrant in 10 cases and the non 
service of orders of detention on the 
detenus in all these 12 cases are support- 
ed by affidavits and they have not been 
disproved by swearing of affidavits by 
competent persons. As I have already 
indicated, the affidavits sworn on behalf 
of the State in this regard are based on 
hearsay reports. 


33. It may be mentioned that on 
each of the detention orders and the 
subsequent: orders withholding the 


grounds of detention, there are endorse- 
ment of compliance of execution of the 
orders, purporting to have been made by 
the serving police officers, but such 
police officers have not sworn any aff- 
davits to prove them. These compliance 
reports, as they are described, therefore, 
cannot be taken into consideration to 
prove the service of the relevant orders. 


- 34. -In these circumstances, it 
must be held that in the above 12 cases, 
the detenus were not served with their 
respective order of detention and the 
order refusing to disclose the grounds of 
their detention, although. it was within 
the competence of the detaining autho- 
rity to refuse to disclose the grounds 
of detention. It must also be held that 
the State respondent has not been able 
to prove the arrests of these 12 detenus 
With any proper warrant of arrest. 


35. The question is whether for 
the above stated reasons, the detention of 
these 12 detenus can be characterised as 
illegal. The answer in my opinion must 
be in the affirmative. 


36. It is recognised principle of 
law that Preventive Detention Act is a 
serious encroachment on the civil liber- 
ties of a citizen, and, therefore, any law 
which curtails in any manner such liber- 
ties, has to be very strictly construed. 


37. Section 4 of the Act provides 
for the execution of a detention order in 
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the manner provided for the execution 
of warrant of arrest under the Code of 
Criminal Procedure. 


38. The relevant provisions of the l 


Criminal Procedure Code in this regard 
‘are contained in Sections 46, 78, 79 and 
- 80 of it. They provide for the execution 
of a warrant of arrest by a police 
officer by the order. of any com- 
; peut Magistrate. The provisions ` of 

ections 78. and 79 are, howéver not re- 
_levant for our purpose. Section 46 pres- 
cribes- the manner how a person has to 
be arrested by touching his body or 
confining’ his body, in case, he does not 
submit or resist arrest. Section 80 
is to the following effect: . . 


“The police officer or other person. 


executing a warrant of arrest shall noti- 
fy the substance thereof to the person to 
- be arrested, and if so required, shall 
show him the warrant.” . 


' 39. Apart ‘from the Seu iod of 
Section 80, Criminal P. C. there was a 
direction by the detaining. authority in 
each case to the police officer charged 
with.the execution of the detention 
order, that a notice of the detention 
order ‘shall’ be given -to the detenu a 
reading over the. same to him.” 


40. It would appear that the 


provision of Section 4 of the Act is not. 


roved to have been complied with either 
notifying to the detenu the substance 

of the warrant of arrest as required by 
Section 80, Criminal.P. C. or by reading 
out to him the order of ‘detention as 
directed by the detaining authority. I 
have indicated that there is no satisfac- 
tory evidence on behalf of Phe State to 
show the manner of arrest of these 


detenus and the fact of the service ‘of 


the detention orders nor of the subse- 
quent orders refusing to disclose the 
rounds of detention. It must therefore, 
e held that the arrests and detentions 
of these 12 detenus were . illegal, not 
being in conformity with the aforesaid 
provision of law and the direction of the 
detaining authority. i 


ål.. 
lay my hands on some decisions shown 
to me by learned brother Jaswant Singh 
J. I may refer.to them in this connection 
with advantage. In S. Kesar Singh v. 
State, reported in AIR 1963 J & K 23, a 
Single Bench of this Court held, on the 


interpretation of Section 4 of the Pre- 


ventive Detention Act, which was’ simi- 
ler to the present Section 4, that a war- 
rant of arrest in pursuance to an order 
of detention under the Preventive Deten- 
tion Act is governed by Section 46 and 
not S. 80, Cri. P. C. and that “a deten- 
tion order is riot an arrest warrant as 
defined in the Code.” When the rele- 
vant provision of the Preventive Deten- 
tion ‘Act has not laid down that the 


I have however, been able to. 


‘therein referring 


A. L RB. 
detention order shall be treated as par 
with an arrest warrant except in the 
matter of executing it. This case follow- 
ed a Division Bench of the Allahabad 
High Court in S5. N. Tangri v. State of . 
Uttar Pradesh in AIR 1961 All 542, but - 
with due respects to the Hon’ble Judges, 
who decided these cases, I am not: quite 


in aBrecment with their views in this re- 
gard. 


' 42, The order of detention, - has 
to be executed in the same manner as al: 


warrant of arrest. It is the detention| - 


order on the basis of which a detenu is 
arrested. The warrant of his arrest is 
not different from the © order of deten- 
tion. A detenu has to be told at the 
time of his arrest why and what for he 
is being arrested. It is manifest that 
the detenu must be served with the 
detention: -order and if so required by 
him, a copy of the -order must also be 
furnished to him, even at some conse- 
quent stage.- But surely at-the time of 
his arrest, he has to be made aware of 
the detention order. In these cases evi- 
dence is wanting even with regard to 
the proper execution of the warrant of 


- arrests of these 12 detenus. Then it may 


also be noticed that in the above two cases 
thereisno indication that like the present 
cases, there was any direction by” the 
detaining authority to execute the deten- 
tion order by reading it out to the 
detenu at the time of his “arrest, and, 
therefore, these decisions are not appli- 


-cable to the facts of the cases in tand. 


- 43. There is a Full Bench deci- 
sion of this High Court in Mohamad 
Subhan v. State, AIR 1956 J & K 1 (FB), 
in which the majority view, taken by 
Kilam and Shahmiri, JJ. (Wazir Coal: 
differing) was that when the procedure 
laid down in Section 4 of the Act, which 
was again similar to the present Sec. 4 
of the Act, was not strictly o 
the detention would be invalid. It was 
held that the. procedure laid down g= 
law has`to: be ` strictly . 
where deviation from. the legal procedure 
is established, the detenu-is entitled to 
be set free. Wazir C. J. however. took 
the view that the provisions of Section 4 
are directory and, not mandatory, be- 
cause of the use of the word “may” 
to the execution of 
detention order, and, therefore, violation 


-of it will not per se render the detention 


order illegal. I should, however, -think 
that ‘the provision of Section 4, even if 
it is directory, to be -substantially 
complied with in ine execution of a 
detention order, since such an order 
curtails the liberty of a citizen without 
any trial. Any departure from properly 
executing a detention order. should 

fatal, to the legality of such an order. 
In the present cases, as it has been seen, 
the clear directions or the eoraining 


observed and . 
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authorities have been violated by not 
reading out to these detenus their res- 
pective detention orders at that time of 
eir arrests or any time thereafter. 
44, There is another Bench 

of this High Court in - Hissam-ud-din 


Bandey v..State, AIR 1955 J & K 7 (FB), 


in which it was again emphasised that 


in case under the Preventive Detention. 


Act, “the court has to see if the law as 
it is, has or has not been meticulously 
followed, and if it finds even a hair- 
breadth deviation made from the ex- 
press provisions of law or a slight dis- 
regard of any direction given according 


to law it shall have. no hesitation in 


declaring a detention under such circum- 
stances quite illegal.” 


45. For the reasons I have sven 


above, I would hold that the detentions 


of the 12 detenus in. the cases mentioned 
above, are illegal and, therefore, must 
be set aside. 


46. The cases of the ` 'detenus in 


case Nos. 48, 49 and 68 are, however, 


different. They have made no grievance 
of any non-service of the detention 
orders, nor of the orders, withholding 
the grounds of detention. The only com- 


plaint made in case Nos. 48 and 49 is: 


that on 17-11-68, when these two detenus 
were arrested, they were arrested ‘with- 
out any warrant of arrest being read 
over or shown.” But there is no any 
averment that not even the detention 
order was read over or communicated to 
them or that the order refusing to dis- 
close the grounds of detention order was 
not communicated to them. On the 
other hand, it has-- been admitted in 
paragraph 9 of each application that 
they. had both received copies of their 


respective detention order as also the. 
order refusing to disclose the grounds of” 


their detention. 


47. In case No. 68 also, it is ad: 
mitted that the detenu was arre 
under an order of the District: Magis- 
trate which is quoted and it is also ad- 
mitted that the detenu was informed by 
an order which-is again quoted intimat- 
ing that the grounds of detention could 
not be disclosed to the petitioners. 
two orders have been only characterised 
as illegal on account of their vagueness, 
which, as I have held already, they are 
not. The applications in these three 
cases Nos. 48, 49 and 68 are without 
merits and ‘they. are dismissed. 


7 48. The applications in the re- 
maining 12 cases are allowed and the 
detenus of these cases must be set at 
liberty forthwith unless they are wanted 
n any other connection. Thus petition 
Nos. 43, 52, 53, 64, 65, 66 and 81l of 1969 
and petition- Nos. 82, 83, 84, 85 and 86 of 
1970 are hereby allowed. `. 

JASWANT SINGH, J.:—49. I have 
gone through the judgment prepared by 


Ghulam Mustafa v. State (FB) (Ali C. J} . 


Singh J. I had taken a 


- the matter. 


The 


case the service: of these 


[Prs. 43-52] ` L&K 


my learned brother Hon'ble Anant 
Singh, in which he has discussed af 
length all the points raised by the learn- 
ed counsel for the. parties. I agree with 
all the conclusions arrived at by him. 
and have nothing useful to add. i 


ALI, C. J.:— . 50. I agree with the 
judgment proposed’ by my learned 

rother Anant Singh J. but would like 
to add a few lines of my own. 


As pointed out by Anant 
contrary view 
on the interpretation of Ss. 3 and 5 of 
Jammu and Kashmir Preventive Deten- 
tion Act in the case of . Ghulam. Nabi 
Hagroo v. State, where I had held that 
the dubbar together of an order under 
Sections 3 (1) and 5 of the Act vitiates 
the order of detention. At that time, 
however, my attention was not drawn 


` to a Division Bench decision of this 


court -in AIR 1969 J & K 77, where a 


‘contrary view was taken and this deci- 


sion was: undoubtedly ‘binding on me. 
Having gone through the Division Bench 
decision (supra) and the ‘reasons given 


-by my learned brother Anant Singh J. 


for holding that the clubbing together of 
Sections 3 and 5 does not vitiate the 
order of detention. I am inclined to 
agree with the view taken by my learn- 


-ed brother Anant Singh J. I feel that 
in- view of the fact that the 
Government has already specified 


certain places where the detenus are to 


be detained and has empowered the 
detaining authority to detain the detenus 


at such place or places, a composite 
order passed under Ss. 3 and 5 of the 
Act.does not appear to be invalid on 
this ground alone. The detention of a 


person and the place where he is to be 
.detained are’ so closely interlinked with 


each other that one cannot find any real 
objection’ to a composite order being 
made containing both these aspects of 
For these reasons I am of 
the opinion that the view taken by me 
in Ghulam Nabi Hagroo v. State (Supra) 
was not quite correct because various 
aspects::of the matter were not brought 
to my notice. 


52. On the question of the ser- 


` vice of the order of detention and the 
' order by which. the detaining authority 
decided to withhold the 


grounds of 
detention, I fully agree with my learn- 
ed brother Anant Singh J. that in this 
orders not 
having been proved in accordance with 
law, the detention orders are invalid and 
cannot be sustained. The liberty of a 
subject is an extremely. cherished right 
and by detaining a. person this right is 
put into- jeopardy. and the least that the 


. detenu is allowed to do is to fle a re- 


presentation against the order of g 


tion and if he is not served with 
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order. of detention, ‘even this statutory 
right which he possesses is denied to 
him. In the 12 cases referred to by 
Anant Singh J. there is a clear and 
categorical statement that the detention 
orders or orders withholding the grounds 
of detention were not served on the peti- 
tioners. In view of this clear recital it 
was for the respondents to prove affirma- 
tively that service of these orders was 
made on the detenus in accordance with 
law. This fact could only be proved by 
producing the affidavits of the persons 
who served the orders,on the detenus. 
This has not. been done. The affidavit of 
‘the detaining authority that he was in- 
formed that service was effected on the 
detenus is clearly hearsay because there 
is no guarantee. that the information 
which was given to him was in fact cor- 
rect. In these circumstances the deten- 
tion orders suffer from the infirmity, that 
they were not properly served on .the 
detenus. It is well settled that it is the 
duty of the detaining authority to pass 
orders of detention with due care: and 
caution and to see that all. the forma- 
lities required: by law are observed. If 
the service of these orders are taken in a 
routine or a casual fashion, then the 
very democratic structure of our society 
would be eroded. 

53. I,. therefore, agree with my 
learned brother Anant Singh J. that the 
twelve petitions be allowed and_ the 
petitioners be directed to be set at liber- 


ty forthwith- i 
3 _ Petitions allowed. 
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JALAL-UD-DIN, Jj. - 

The Union of India, Petitioner v. M/s. 
`” Mohinder Singh and Co., Respondents. 

Letters Patent Appeals Nos. 6 and 8 of 
1970, D/- 34-1970, from judgment of Jas- 
want Singh, J„ D/- 15-12-1969. 


(A) J. and XK. Arbitration -Act (2 of 2002), 
Sections 39, 41 — Orders not enumerated 
in Section 39 are not appéalable — Section 41 
‘does not make J. and K. Code of Civil Pro- 
cedure inapplicable —- Consent order passed 
in arbitration proceedings is not appealable. 


Section 89 enumerates: only six kinds of 
orders or cases which 
under the Act which is a special Act laying 
down its own scheme. This however does 
not make J and K Code of Civil Procedure 
inapplicable so far as competence and main- 
tainability of an- appeal. Both Section 39 
and Section 41 must be read together. Sec- 
tion 41 nowhere lays down prohibition as 
to the applicability of the J. and K. Code 
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‘face of -the record 


are made appealable . 


A. I. R. 


of Civil Procedure. The intention of the 
legislature was to specify appealable orders 
which means other orders passed in arbitra- 
tion proceedings arə not appealable. There- 
fore, order remitting aw to Arbitrator 
passed by consent of partes is not appeal- 
able. (Para 5} 


(B) J. and K. Arbitration Act (2 of 2002), 
Section 16 (1) (c) — “Error apparent on face 
of record” what amounts to, 


‘What may be an error apparent to one, 
may not be so clearly apparent to another. 
No -hard and fast rule can be laid down as 
to what is an error dpparent’on’ thé face of 
the record. When however on ` being point- 
ed out that an arbitrator was wrong in not 
recording evidence of a witness, the Court 
felt that there was an error apparent on the 
and the Court fa the 

6. 


(Para 6) 


A. N. Raina, Advocate General, for Appel- 
lant; Ishwar Singh, for Respondent. 


JUDGMENT:— An application was filed 
by M/s. Sardar Mohinder Singh and Co. on 
12-8-1969, in the High Court, requesting the 
court to make an award, given by one Mr. 
T. B. Bhonsla, arbitrator, appointed in the 
case to settle the dispute- between the said 
company and the Union of India, a rule of 
the court. Another application by the Union 
of India was made on 9-10-1969 under Sec- 
tion 33° of the Arbitration Act for: settin 
aside the award. Both the petitions were h 
simultaneously -by a learned Single Judge 
of this Court. (Hon’ble Mr. Justice Jaswant 
Singh). Elaborate arguments were addressed 
by the learned counsel for the parties before 
His Lordship in both these applications. But 
Mr. Amar Chand, learned counsel for the 


case, the case comes under Section 


- Union of India, made a statement on 15-12- 


1969 to the effect that. the respondent i. e. 


` the Union of India, “will have no objection 


if the award in so far as it relates to the 
amount awarded in favour of the petitioner 
i. e. M/s. Mohinder Singh and Co. is remit- 
ted to Mr. T. B. Bhonsla for reconsideration 
after recording and scrutinising the state- 
ment of Mr. D. K. Malhotra, Executive Engi- 
neer, at present posted in Nepal, who will 


-be produced by my client before the arbitra- 


tor within one month from today.” 


When. this statement was made the coun- 
sel for the petitioner i. e. M/s. Mohinder 
Singh, agreed to this:course being adopted. 
Thereupon His Lordship directed that the 
award remitted to the arbitrator to exa- 
mine Mr. D. K. Malhotra mentioned in the 
statement of ‘Mr. Amar Chand and further 
directed the arbitrator to reconsider the 
award after this statement and resubmit the 
award by the 80th January, 1970. Against 
this order, a Letters Patent Appeal was pre- 
ferred by the Union of India im this court. 
At the time of- the admission of the appeal, 
a stay was granted by the Bench admitting 
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the appeal. 
and Company also preferred an appeal. 


2. The main grounds 
taken in the appeal presented by the Union 
of India are.that ‘the arbitrator had miscon- 
ducted himself, that he had’ not taken the 
whole of the evidence that the Union of 
India would have’ produced, that certain 
documents were admitted by the arbitrator 
without their being proved that certain docu- 
ments were entertained by the arbitrator 
which vitiated the entire proceeding, that the 
counsel for the appellant under some mis- 
conception con the remission of the 
award without considering the consequence 
following therefrom without seeking instruc- 
tions for this purpose. The ap of M/s. 
S. Mohinder Singh inter alia mentions the 
following eee That as the order of 
the learned single Judge dated 15-12-1969 
was pared with the consent of the counsel 
for the parties no appeal would lie but if 
the Division Bench, which would hear the 
Letters Patent Appeal, come to the conclusion 
that an appeal would lie then a decree may 
be passed in terms of the award. The other 
pounds taken in the appeal are not material 
or the disposal of this Letters Patent Appeal. 


3. Mr. Raina, the learned Advocate Gene- 
ral, appearing for the Union of India, ad- 
dressed long arguments. The crux ot the 
erguments of Mr. Raina was that the arbi- 
trator had misconducted himself. He had 
first held certain documents to be Sar 
and later on allowed Sardar Mohinder Singh 
and Co. to rely on these documents. This 
decision of the arbitrator was therefore vitia- 
ted as his award was based both on admis- 
sible and inadmissible evidence. He further 
argued that the award was given by the arbi- 


trator ignoring and violating the principles 


of natural justice. 


4. A preliminary objection was taken b 
the learned counsel for M/s. Mohinder Sin 
and Company that the order remitting the 
award to the arbitrator for further proceed- 
ings was a consent order and as such it was 
not appealable, under Section 96 of the Civil 
Procedure Code. Mr. Raina, Advocate Gene- 

however, argued that under Section: 41 
of the Act, Civil Procedure Code, would 
apply when the provisions of the Arbitration 
Act or the Rules made thereunder did not 
apply. Section 41 of the Arbitration Act 
as under:— 


Subject to the isions of this Act and 
of Rules made thereunder:— 


(a) the provisions of the Code of Civil 
Procedure (X of 1977), shall apply to all 
oan id before the Court, and to all ap- 

eals, under this Act, and (b) the court shall 

ve for the purpose of, and in relation to, 
arbitration proceedings, the same power of 
making orders in respect of any of the 
matters set out in the Second Schedule as it 
has been for the purpose of, and in relation 
to any proceedings before the cowt: | 


Union of India v. Mohinder Singh & Co. 
Later on M/s. Mohinder Singh - 


of the appellant 


lies against an order which 
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Provided that nothing in Clause (b) shall 
be taken to prejudice any power which may 
be vested in an arbitrator or umpire for 
making orders with respect to any of. such 
matters.”. . 


5. He further argued that Section 89 
mentions the orders against which an appeal 
would lie. According to Mr. Raina these 
two Sections read together i. e. 89 and 41 
of the Arbitration Act, a consent order, pass-. 
ed in arbitration proceedings, would be open 
to appeal because the language of Sec. 41 
of the Arbitration Act would exclude the ap- 
plication of the provisions of the Code of 
Civil Procedure. This argument is ingeni- 
ous but we are not impressed with it. The 
Arbitration Act is a special enactment and 
lays down the procedure and the law relat- 
ing to arbitration. It has its own scheme. 
So far as appeals are concerned, it has clear- 
ly laid down under Section 39 six kinds of 
cases in which an appeal lies and in no 
other case an appeal would lie. This Sec- 
tion only enumerates the classes of cases or 
the orders passed which are ap ble. But 
this does not make the Code of Civil Proce- 
dure: inapplicable so as the competence 
or maintainability of the appeal is concerned. 
Section 41 nowhere lays down the prohibi- 
tion of the application of the Civil Procedure 
Code about the competence or maintainabi- 
lity of the appeal. These two Sections have 
to be read together. The intention of the 
Legislature has been to specify the orders 
against which an appeal would lie which 
means that other orders passed under arbi- 
tration ings are not appealable. 


Tt means nothing more than that Sec- 
tion 96 (3) of the Civil Procedure Code is 
clear that no appeal shall lie from a decree 
sear with the consent of the parties. Apart 

om ee of Section 96, of C. P. C. 
on gen principles of estoppel no appeal 
as been pro- 
cured on the -request of the appellant him- 
self in this behalf. We have aroady refer- 
red to the statement of Raizada Amar Chand 
earlier in this judgment, In this statement 


the learned counsel has categorically agreed 


to the remission of the a to the arbitra- 
K. 


Civil Procedure Code which we hold as a 
Drace 
A er argument of Mr. 
Ishwar Singh, appearing for M/s. S. Mobin- 
o., was that the order under 
appeal is not one of the orders mentioned 
in Section 39 (1) because by this order none 
of things mentioned in that Section has been 
done. Six kinds of orders are mentioned 
which are appealable. l 
the remotest applicability to the facts of the 
present case. The only category under which 
Mr. Raina could bring his appeal may be num- 
ber six viz. setting aside and refusing to set 


First five have not - 
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aside an award. We also feel that the 
order under appeal is none of the orders 
mentioned in Section 89 and as such this 
appeal is not competent. 


6. The learned counsel for M/s. Mohin- 
der Singh and Co., argued that the award 
has neither been set aside nor has the court 
(the learned single Judge) refused to set 
aside the award. It has been remitted under 
Section 16 of the Arbitration Act. Mr, Raina, 
however, argued that Section 16 of the Arbi- 
tration Act has-no application because none 
of the conditions mentioned in that Section 
have been fulfilled in this case. Reliance 
has been placed on sub-section (c) of Sec- 

. tion 16 (l) of the Arbitration Act by the 
learned counsel for the respondent i. e. M/s. 
_S. Mohinder Singh and Co., to meet this 
‘argument of Mr. Raina. Mr, Raina, Advo- 
. cate General, says that an error must be 
apparent on the face of an award. What is 
an error apparent on the face of an award 
has been the subject of numerous decisions 
of the Supreme Court, other High Courts 


and this High Court as well. We need not - 


traverse covered ground. = 

_ What is an error apparent on the face of 
award can always and has al 
subject-matter of. discussion. What may be 
apparent to (A) may not be so clearly appar- 
ent to For instance, every arbitrator 
knows and particularly those who have some 


experience in giving awards,- that an error . 
Poen on the face of an award would . 


a 

make an award illegal and liable to be set 
aside but there are so many cases where errors 
have been discovered after discussion on the 
face of an award, and the award set aside. 
This clearly means- that at least to the arbi- 
trator, for the time being the error did not 
appear to be ap t on the face of the 
award. No hard and fast rule can be laid down 
as to what is an error apparent on the face 
of the record, each case 
on its merits. In this case the learned coun- 
sel for the Union of India pressed this point 
that the arbitrator was wrong in not record- 
ing the statement of Mr. D. K. Malhotra. 


This, to him, seemed to be apparent on the 


face of the award and he pointed it out and 
then both the counsel agreed that the award 
be remitted for recording the statement of 
Mr. D. K. Malhotra and for reconsideration 
by the arbitrator. Therefore, in our opinion, 
the order under appeal does not fall within 
any of the categories of Section 39 but can 
be brought- under Section 16 against which 


+ 


there is no app 


7. Mr. Raina’s elaborate argument about 
violation of 
of inadmissible evidence, and reliance on 
privileged documents -by the arbitrator need 
not sae n a longer. The learned 
single Judge has taken very great pains to 
draft a very detailed order, giving the whole 
history of the case. From the narration of 
the facts given in the order, it a that 
it was the Union of India which was the 
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to be decided — 


rinciples of natural justice, use: 


ALR. 
delinquent party rather than M/s. S. Mohin-- 
der Singh and Co. Further it has beea very 
properly pointed out by the learned single 
fudge that nothing has been proved before 
im that the arbitrator relied on the privi- 
leged documents and used inadmissible ae 
ments as evidence. > © “°° |. 
“ Mr. Ishwar Singh gave’us à detailed nar- 
ration of the events. He argued, among 
other things, that on the objection of the 
Union of India, two witnesses for M/s. Sar- 


dar Mohinder Singh and Company were not ` 


examined use their evidence related to 
the so-called privileged documents, therefore 
no prejudice as has ` rightly pointed. out 
by the learned counsel has been caused to 
the Union of India. We have found that | 

is appeal does not lie and “on merits also 
we do not find any force in this appeal 


“which is hereby dismissed. ‘The other cross- 


appeal of M/s. Sardar Mohinder Singh and — 
Company also fails and is hereby dismissed. . 
There. will be no order as to costs. The stay 
granted by this court on -9-1-1970 is also 


Appeals dismissed. 
AIR 1971 JAMMU AND KASHMIR 12 

| | (V 58 C 3) | 
JASWANT SINGH, J.. 
Mohd. Akbar Kichloo, Petitioner v. Dis 

trict Magistrate, Doda, Respondent. 


Writ Pe. No. 52 of 1969, D/-; 21-10- 
1969. 


Constitution of India, Article 22 (5) — 


“vacated. 


— w 


‘Grounds of detention —- Must not be vague 


or indefinite —- Even if one of grounds is 
vague, detention is invalid — J. and K. Pre- 
a Detention Act (18 of 1964), Ss. 8 and 
8 D : l 

A detenu is entitled under Article 22 (5) 
to obtain particulars of. the unds of his 
detention sufficient to enable him to make a 
representation which - on being considered 
may afford relief to.him. Even if one of the 
grounds is vague the detention is render 
invalid..Case law discussed. i 

(Paras 6, 7, 26) 


The real test to find out - whether the 
grounds are vague or not is whether they 
are capable of being intelligently under- 
stood and sufficiently definite to enable a 
real representation being made against the 
detention. _ i (Para 6 


Cases’ Referred: Chronological Paras 


(1970) AIR 1970 SC 97 57) = 
(1970) 1 SCR 548, Pankaj Kumar 
<v. State of West Bengal - 30 
(1969) AIR 1969 Assam & Nagaland 
14 (V 56) = 1969 Cri LJ 291, 
Bhupati Goswami v. C. R. Krishna- 
murthi 7 


GN/HN/D855/70/LGC/B 


1971 
(1968) ATR 1968 SC 1803 (V 55) = 


1968 Cri LJ 1490, Rameshwar Lal. __ 

v. State of Bihar 6, 9 
(1968) AIR 1968 SC 1509 55) = 

1969 Cri LJ 33, Moti v. State 7 


of Bihar . p 
(1959) AIR 1959 SC 1335 (V 46) = ~. 
1959 Cri LJ 1501, Naresh Chandra -` 
Ganguli v. State of West ei o 
(1957) AIR 1957 SC 164 (V 44) =; 
1956 SCR 948 = 1957 Cri LJ 316 
; Dwarka Das Bhatia v. State of 
( jo ATE T & 38 Vy 42) 
(is = 
” 1955 Cri LJ 1958 (FB), ‘Abdul 
Ghani v. State Go | 
(1954) AIR 1954 SC 179. (V 41) = 
1954 SCR 418 = 1954 Cri LJ 456 
Shibban Lal Saksena v. State of 


Use. 

(1953) AIR 1958 SC 818 (V 40) = 
1958 SCR 708° = 1953 Cri LJ 1241, 
Ram Krishan Bhardwaj v. State of j 


Delhi 
(1951) AIR 1951 SC 481 (V 38) =. 

1952 SCR 18 = 1952 Cri LJ 75, 

Bhim Sen v. State of Punjab. 

D. D. Thakur and I. D. Grover, for Peti- 
tioner; Amar Chand, Addl. Advocate General, 
for Respondent. , 

ORDER:— This is a petition for issue 
of a writ in the nature of Habeas Corpus by 
Shri Mohamad Akbar Kitchloo who has 
been, detained by Order No. I/PDA/69 
dated 18-7-1969 of the District Magistrate 
Doda issued under Section 3 @ read 
-with Section 5 of the Jammu and Kashmir 
Preventive Detention Act, 1964, and approv- 
ed by the Government vide Order No. ISD 
244 of 1969, dated 9-8-1968. 


2. It appears that pursuant to the afore- 
said order of the District Magistrate, the 
petitioner was arrested on 19-7-1969 at 7-40 
A, M. at the entrance of the court gate of 
the. Judicial Magistrate at Doda, and the 
grounds of his detention as contained in the 


* 


6, 11 


order reproduced below were furnished to, 


the petitioner at his request on 26-7-69: - 

“OFFICE OF THE DISTRICT MAGIS- 
TRATE DODA” ae 
ORDER os 
The Superintendent of Police Doda 
vide his No. 864/CB dated 18-7-1969 ‘has 
reported that the young blood at Doda form- 
ed Students and You Federation from 
23-4-1969 and started a campaign by 
demanding the shifting of Sessions - and 
Chief Judicial Magistrate Courts and 
Teachers Trainin ool from Bhaderwah 
and D. M. O’s. office from Batote to Doda 
and opening of a Degree College at Doda. 
- Since then sae have been organising public 

meeting as well. | = 

Sh. Mohd Akbar Kichloo Advocate S/O 
Kh. Mohd. Khalil Kichloo r/o Doda, National 
Conference, is instigating the Students. 
and Youth Federation to ` organise strikes, 
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Dharna, meetings and processions simply to 
derive -political capital out. of it. He all. 
along remains with the students and ad- 
ses ‘the meetings at various occasions 
thereby -preaching violence openly. He is 
further reported to be conducting secret 
meetings with the students and their sup- 


_ porters thereby instigating them to observe 


Hartal, stage Dharna and’ organise proces- 
sions and meetings in order to create law- 
lessness at Doda. He is reported to have 
met the hunger strikers openly and at an 
as od oura; ee a continue 

eir struggie an o oit em rE 
the Government.. He- once referred to 
Telangana in his speech and thereby insti- 


gating the students to carry on the agitation on 


the: same lines. 


He is reported usually starting his speeches 
with revolutionery couplet from Iqbal. 
- These acts of this individual are causing 


_ fear and alarm in public and there is every 


apprehension of breach of public order. 


The Superintendent of Police -Doda has 
therefore, recommended the detention of 
the said Mohd. Akbar Kichloo Advocate 
r/o Doda under the provisions of the J & K 
Preventive Detention Act, 1964, iw order to 
prevent him for acting in a manner prejudi- 
cial to the maintenance of public order. 

In view of the above facts I am satisfied 


- that a detention order under Section 3 (2) 


read with Section 5 of the J & K. Preventive 
Detention Act 1964 be issued against the 
said Mohd. Akbar Kichloo Advocate son of 
Sh. Mohd. Khalil Kichloo and be detained in 
Central Jail Jammu. The detention order 
be sent to the Superintendent of Police 
Doda for execution. 
Dated 18-7-1969 Sd/- 
District Magistrate 
Doda.” 


In the petition challenging his deten- 
tion the petitioner has inter alia averred - 
that the grounds of detention are. vague, 
flimsy and self-contradictory, and as such 
liable to be set aside, that the order of de- . 
tention illegal as the District Magistrate has 
acted merely upon the report of the Superin- 
tendent of Police without verifying the facts 
or applying his judicial mind, that to muster 
public support for genuine and lawful de- 
mands of the people and organise peaceful . 

rocessions, dharnas and ] is an esta- 
lished right in a democratic country and 
the detention order issued on this account 
tantamounts to the denial of fundamental 


-rights guaranteed to the citizens of India, 


that the speeches of the petitioner have been 
wilfully and deliberately distorted with the 
mala fide intention of harming him political- 
ly as he was exposing the omissions and 
commissions of the administration, and that 
the petitioner has all along been advocatin 

non-violence and secularism as a creed an 

not as a political expediency and to re- 
present, the petitioner as preaching violence 
is sheer -injustice to him which appears to be 


i 
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motivated by political considerations of the 
= vested interests. 

8. In the  affidavit-in-opposition which 
has been sworn to by Shri Prahlad Singh, 
District Magistrate, Doda, it has been inter 
alia stated that the impugned detention 
order was issu by Hind Ge he 
that it was necessary so to do in order to 
prevent the petitioner from acting in a 
manner prejudicial to the maintenance of 
public order, that the grounds of detention 
served on the petitioner were clear, capable 
of being clearly understood and were sufi- 


‘ciently definite to enable the petitioner to 
make his representation, that the petitioner 
was organising and instigating procession 
dharna, and hartal and preaching violence 


and instigating’ the public to commit acts of 
lawlessness, that these acts were prejudicial 
to the maintenance of public order, that 
information of the issue of the impugned 


order of detention was duly conveyed to the 


Government through the Home Secre and 
a copy of the grounds was also forwarded to 
the Government who approved of his ac- 
tion. -> ; 

4, Appearing for the petitioner Shri 
Thakur vehemently urged that the 
grounds served on his client were extremely 
vague, non-existent and irrelevant and were 
not definite to enable him to make an effec- 
„tive esentation. He, has further urged 
that the grounds of detention did not 
bear any relation to the object for 
which his client was sought to be de- 
tained, that ere was nọ connection 

between the strike of the students and 
' maintenance of public order that no ban 
hed been imposed by the authorities in 
the town of Doda on the holding of 
the nee. and processions and that 
no material ' been Touche on the record 
to show that the situation in Doda was ex- 
plosive or that there was imminent danger 
of breach of public order and that violence 

d not been alleged as a fact against his 
client but had been wrongly deduced from 

is innocent activities. 

5. The learned Additional Advocate 
General appearing on behalf of the respon- 
dent has tried to controvert the submissions 
made on behalf of the petitioner and has 
contended that considered as a whole the 
grounds supplied to the petitioner were not 
vague but were definite, certain and suffi- 
ciently clear to enable him to make an effec- 
tive representation, . 


6. It cannot be denied that it is the righ 
of the petitioner under Article 22 ( 
f the Constitution of India to be furnishe 
with particulars of the grounds of his deten- 
tion sufficient to enable him to make a re- 
resentation which on being considered may 


afford relief to him. (See A. I. R. 1955 J and - 


K 388 (FB)). It has also now been ‘settled 
by a catena of decisions that vagueness is a 
relative term and the real test to find out 

hether the grounds of detention supplied 
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to a detenu are vague or not is whether 
they are capable of being intelligently under- 
stood and sufficiently definite to enable a 
real representation being made against the 
detention. Reference in this connection be 
made with.advantage to the decision of 
their Lordships of the Supreme Court in 
Rameshwar Lal v. State of Bihar, AIR 1968 
SC 1808 where Hon’ble Hidayatullah, J. (as 
his Lordship then was) speaking for the Court 
observed:— : 
“The detention of a person without a 
ial, merely on the subjective satisfaction of 
an authority, however high, is a serious 
matter. It must require the closet scrutiny 
of the material on which the decision is 
formed, leaving no room for errors or at 
least avoidable errors. The very reason that 
the Courts do not consider the reasonableness 
of the opinion formed or the sufficiency of the 
He gre z which it is based indicates the 
ne or the greatest circumspection on the 
part of those who wield this power over 
others. Since the detenu is not placed 
before a Magistrate and has only a right of 
being supplied the grounds of detention with 
a view to his making a representation to the 
Advisory Board the unds must not be 
vague or indefinite and must afford real op- 
portunity to make a representation against 
the detention. Similarly, if a vital ground 
is shown to be non-existing so that it could 
not have and ought not to have played a 
art in the material for consideration, the 
ies may attach some importance to this 
ct.” i 
7. In Bhupati Goswami v. C. R. Krishna- 
murthi 969 Assam and Nagaland 14 
Goswami, J. T for the court observed: 
“When the grounds are given to the dete- 
nu, those grounds which are the conclu- 
sions of the detaining authority on the facts 
disclosed at that stage must be clear and 
specific. 


There must not be any vagueness abo 
them. The object is to enable the oa 





to make an effective representation against 
the order and unless the grounds are given 
with sufficient i 
expected’ to 

tary 
will 


articulars on which he is 
make a representation the salu- 
rovision for making the representation 
ecome meaningless and illusory.” 

8. It would. be well at this state to refer 


to a few decisions where the grounds sup- 
plied to the -detenus were held to be vague 


fective representation. 


9. In AIR 1968 SC 1308 (supra) where 
the following grounds:— 


“(1) He is prominent businessman of 
Dumka and with the association of Sarvashri 
Mulchand Choudhary, Kanhaiaya Choudhury 
Mulchand Modi, Pir Mo garia 
P. S.) Shikaripara and others he indulges in 
black marketing of foodgrains. He has four 
trucks, one j and a car which have been 
registered in the names of the relatives. 


„and incapable of enabling them to make ef. . 


1971 


Truck No. BRL 1833 which is registered in 
the name of his brother-in-law (Sala) Srihari- 
chandra Agarwala was caught on 29th 
December, 1966 at Ranibahal near Mashan- 
jor while carrying 95. bags of paddy for il- 
lepal trade. In this connection 2 case under 
the Essential Commodities Act has been in- 
stituted. He is on bail in this case. 


(2) His trucks always take to wicked routes 
to Saithia (West Bengal) and he himself 
pilots them. 

(3) A businessman of Barahiya disclosed 
that he (Rameshwar Lal Patwari) visited 
-Barahiya on several occasions and purchased 
gram and gramdal under various names and 
smuggled them to West Bengal. 


(4) On the night of 2-2-66, Sri R. S. Singh. 
Ist Class Magistrate, along with sub-Divi- 
sional Officer, Sadar, other Magistrates, and 
Police Officers raided the house of Sri Rame- 
shwar Lal Patwari and found all kinds of 
foodgrains in huge quantity. His stock re 
gister was maintained in irregular wav. He 
could not produce the sale register and took 
the plea that it was produced before the In- 
come-tax Officer. It was found that he has 
been dealing in foodgrains without any 
licence. A case has been instituted in this 
connection in which he is on bail. 


(5) Shri Babu Ram Bikaneria, owner of a 
Rice Mill at Saitha District Birbhum (West 
Bengal) visited Dumka on 26-11-1966 and 
told him (Sri Rameshwar Lal Patwari) to 
supply gram and gramdal. He (Sri Rame- 
shwar Lal Patwari) promised to supply gram 
and gramdal. On 7/8-12-66 Sri Mulchand 
Choudhury of Rameshwar who is his agent 
sent his truck No, BRJ 2029 loaded with 
gram and gramdal to Saitha through Mahesh 
Kola Check. Post. His truck No. BRL 1888 
and Van BRL 2005 were found at Rame- 
shwar on 7-12-66 wherefrom he smuggles 
foodgrains to West Bengal. He purchases 
gram and gramdal through Gopal Mandal of 
Lakhisarai (District Monghyr) and smuggles 
them to West Bengal. 

In the circumstances, the State Govern- 

ment are satisfied that if Shree Rameshwar 
Lal Patwari is allowed to remain at large, 
he will indulge in activities prejudicial- to 
the maintenance of supplies and services 
essential to the community. For prevention 
of such activities, the State Government con- 
sider his detention necessary.” 
Were challenged as vague, uncertain, non- 
existing and irrelevant. Hon’ble Hidayat- 
ullah J. (as his Lordship then was) speaking 
for the Court observed:— 

“Can we say that the detenu was suppli- 
ed grounds which were not vague or inde- 
finite or irrelevant or non-existing. The 
grounds are five in number. Putting aside 
the first and fifth grounds for the time, we 
may refer to the second, third and fourth 
grounds first. The second ground says that 
his truck always take to wicked routes to 
Saithia (West Bengal) and he himself pilots 
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them.” This ground is extremely vague. It 
does not mention a single instance of a 
truck taking a particular route so that the 
detenu could prove to the satisfaction of 
the Advisory Board that the statement was 
false. In Bhim Sen’s case, 1952 SCR 18 
= (AIR 1951 SC 481), the conduct of the 
black-marketeer was shown in an appendix. 
Here no particulars are furnished and be- 
yond denying the allegation, the detenu 
cannot make effective representation. The 
details could not be such as were required 
to be concealed in the public interest under 
Section 7 (2) of the Act. The third ground 
that “a Businessman of Barahiya disclosed 
that he (Rameshwar Lal Patwari) visited 
Barahiya on several occasions and purchas- 
ed gram and gramdal under various names 
and smuggled them to West Bengal” is 
equally vague. Learned counsel for the 
State admitted that some details were neces- 
sary to give the detenu an opportunity. It 
is obvious that without the names of shops, 
dates of purchases, etc. it is next to impos- 
sible to controvert such an allegation. The 
fourth ground speaks of a pending case in 
which the appellant is said to be on bail. 
The grounds were furnished in July, 1967. 
The appellant was tried for the offence and 
acquitted as far back as February, 1967. This 
ground discloses carelessness which is extre- 
mely a ts That the detaining autho- 
rity does not know that the appellant was 
tried and acquitted months before, and con- 
siders the pendency of the case against him 
as one of the grounds of detention shows 
that due care and attention is not being paid 
to such serious matters as detention with- 
out trial. If the appellant was tried and ac- 
quitted, Government was required to study 
the judgment of acquittal to discover whether 
all these allegations had any basis in fact 
or not. One can understand the use of the 
case if the acquittal was technical but not 
when the case was held to be false. In any 
event, even if there was no need to consider 
the result of the case the case could not be 
referred to as a pending case. 
XX xx. XX 
xx - XX XX 

This means that anything wrong or even 
false may be stated in the grounds leaving 
the detenu to deny it and prove his ver- 
sion. The attempt to cover up the mistake 
is as futile as it is disingenuous. 

(10) This’ leaves over the first and fifth 
grounds. The first charges the appellant 
with black marketing of foodgrains in con- 
junction with certain named persons. No 
facts are mentioned and this part of the 
ground is equally vague. No incident is 
cited except one. The ground goes on to 
say that his trucks, jeep and car are regis- 
tered in the names of his relatives. One 
such truck is mentioned, namely truck No. 
BRL 1881. It is said to be registered in the 
name of his brother-in-law and it is further 
stated that it was caught on December 29, 
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1966 at Ranibahal. (near eee while 
carrying 95 bags of paddy fo r illegal trade 
‘and that in this connection a iss under the 
‘Essential Commodities Act has been institu- 
ted against him. It is not clear who is meant, 
the appellant or his brother-in-law. In a 
notice from the District Supply Officer, 
Dumka it was stated: 


“It was learnt from your driver that on- 


. 29-11-66 (sic) at 8-50 a. m. ninety five bags 
of paddy (190 mds.) was comin m Rani- 
bahal to Dumka m yom truck BRL 1331 
B to you” < 
Xx xXx 

: The. alleged statement of the driver was ac- 
cepted and it was assumed ‘that the paddy 
was being taken to West Bengal at the least 
the explanation. of the persons concerned 
could To 

a case of jumping to a conclusion which is 
. being lamely justified, when it is questioned 
with written record. In these circumstances 
‘there is much reason .to think that this 
ground probably did not. exist although .we 
are not in a position to say that it is non- 
existing. : 


The fifth ground mentions that one Babu 


Ram Bikanaria wanted gram and gramdal at hs 2 


his Rice Mill at Saitha; District Birbhum 
(West Bengal) and visiting Dumka contacted 


the aope an The latter n to su soppy 
amdal. On 7/8th December,, 
1968 san ulchand Chow dbey sent truck 


No. BRJ 2029 loaded with gram and gramdal 
to Saitha through Mahesh Kola checkpost. 
Further Mulchand’s truck No. BRL 1866 
and-Van BRL 2005 were found at Rame- 
shwar on December 7, 1966 from where ‘he’ 


ae ee foodgrains to West Bengal. He 
es gram and. gramdal throu Sai 
Mandal of .Lakhisarai (Dist. Monghyr) and 


not oie ‘he’ is. - 


x è, X 


It appears that there may be suspicion 
that the appellant may be connected with 
some blackmarketing. We are not concern- 
ed with the sufficiency ‘or the reasonable- 
ness of the grounds. In this case at least 
two grounds are v ague, one ground is found 
to be false and of the remaining in one there 
5 no explanation and in the other there 

a lame excuse that the driver of the truck 
did not furnish the full AOPE O o 
case is thus covered by our oe ot 
where some grounds are found to-be non- 
existing or are cancelled or given up the 
detention cannot be justified. It is further 
covered by our decisions that if the grounds 
are not sufficiently” precise and do not fur- 
nish details for the purpose of making ef- 
fective re eeeniencn the detention can be 
question 


10. In another case namely Moti Lal v. 
State of Bihar, AIR ao Sc 1509 where 
the following gro 
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(a) On 10th March, 1967, he sold match 

xəs and soap to a shopkeeper of Purea 
court compound at a price higher than that 
fixed for these commodities and did not - 
grant any pee for the same. 

(b) On 15th March, 1967, it Haneoined 
from one Satyanarain ‘Prasad, 4 shopkeeper 
of Purnea Bus Stand, that he (Shri Motilal 
Jain) sold him. match boxes at Rs. 11 per 
mee which was Rs. 2 higher than the price 

This was also -substantiated by - 
Nagendra Ramoli, a shopkee A of Sepan 
Cóurt compound whe had 

lied. match boxes at the higher rate ae an 
o Bii Motilal Jain). s- 
” (c) On 15th April, 1967, it transpired from 
rah Sab, al o Sao Shankarlal Modi, and Sita- 


“e) C Oa 4th July, 1967, he ala sugar at 
l yamsunder Poddar and 


arg 
rate fixed by the Government in this regard. 
(f) On 7th: August, 1967, it was learnt 
from Nathu Sah, Chanderdeb Sah, Kusum- 
Jal Sah, and Ram Ratan Sah, all of Gulab 
ha that he (Shri Motilal Jain) indulged 
lackmarketirig of Sugar, Maida, Kerosene 

ou and other controlled commodities, to deal - 
in which he had obtained licence. It was 
further learnt from Moti Sah, a worker of 
Gulab ei Navayubak Sangh that he’ (Shri 
Motilal Jain) obtained supplies of match 


boxes, vegetable oil from West Bengal to 


sell them in black market.” 


fell for consideration of their = es of 
the Supreme Court, Hon’ble Hegde, J 
ing for the court observed:— 


“On an examination of facts set out. in 
Clause ta) of the order, it is seen that the 
name of the shopkeeper to whom the ap- 
pellant is said to have sold match boxes and 
soap “at a price higher than that fixed for 


. these commodities” is not mentioned. Neither 


the price fixed nor the price at which -the 
appellant is said to have sold the -match 
boxes and soap, is mentioned. The futility 
of making representation against an unknown 
man in respect of an unspecified price can 
easily be imagined. There was no oppor- 
tunity to the appellant to satisfy the Advisory 
Board that the alleged purchaser is fictitious 
figure or that he is an enemy of his or that 
the information given by him should other- 
wise be not accepted. As things stood the 
appellant was left to attack a shadow. He 
could not also make any representation as 
regards the alleged: sale or the price at which 
the goods were sold excepting x ga bare 
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denial of 
: = : Mesto. 4 Hence the ground ‘get 
out in Clause (a) of the order of September 
27, 1967 is not only vague but also irrelevant 


tare., 


the accusation . made against him 


pe tin (excluding cost of tin) . which was 
igher than the price fixed by the Govern- 


amon 
that -there is no person by the name of 
Kishun Bhagat in Gulab Bagh. In the reply 
filed on behalf of the respondent that allega- 
tion is accepted as correct .... Ssni 

und mentioned 
to be non-exist- 


jse.. 


wlll UI Hence the 
in Clause (d) must be hel 
ing are 


se ee 6 8 @, 


fee ae =... 2.> s. is. ss. jes.» 


faeces « sas. .»„. asso ane 8 

The defects noticed in the two grounds 
mentioned above are sufficient to vitiate the 
order of detention impugned in these pro- 


ceedings as it is not possible to-hold that . 


those grounds could not have influenced .the 
decision of the detaining authority. Individual 
i is a cherished right, one of the most 
valuable fundamental rights guaranteed by 
our Rie to the ae of- this coun- 
try. at night is inva excepting strict- 
ly in accordance with law, the aggrieved 
party is entitled to appeal to. the judicial 
power of the State for relief.” 

11. In AIR 1955 J and K 88 (FB) where 
the following grounds of detention— 

“(1) He who has since August 1953 chang- 
ed his nationalist outlook to communal ideolo- 

with the change of the Government, which 
fo has been propagating since then, has since 
the middle of July 1954, on his arrival and 
stay at Srinagar at Kashmir Guest House, 
_ been organising subversive elements and has 
intensified his objectionable activities detri- 
mental to public order. = 

(2) He started his subversive activities at 


Srinagar on his arrival here by organising ele- ' 


ments with the object of disturbing com- 
munal harmony, by dissemination of false 
rumours and misrepresentation. In this’ con- 


nection he contacted and collaborated with 
Sadar-ud-din Majahid, Begum Abdulla and 
other subversive elements. 

(3) He has since then embarked upon pro- 
gramme for materialising the observance of 
9-8-1954 as martyrs’ day No. 2 as advocated 

Pakistan in her recently published pam- 


phlet with the object of disturbing public: 


peace and tranquillity in Kashmir valley by 
taking out processions, observance of H 
raising of objectional slogans, etc. 

(4) With the object as set forth abov 
after his arrival in Srinagar he contact 
with persons of subversive character and con- 
ae | meetings on 15th, 18th, 19th, 22nd, 
27th and. o8th of July,.1954 at Kashmir 
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‘behalf subversive 

propagated his ideology. Consequently the 

man & of rousing comm 
y 


- Pandits over a 
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Guest House and Chashmashai; as a result 
of the active part played by him in that 
ements got active and 
passions of 


people by post and propaganda was revived. 


(5) On one such meeting on 20-7-1954 at 
the shop of Ghulam Mustafa Bhat of Mai- 
suma steps for furtherance of his objectives 
were discussed and finalised. 


(6) He has been having contacts with the 
enemy across the bordér for enlisting its help 
for accomplishment of his designs. In this 
connection on 16th Sawan 2011 correspond- 
ing to 31-7-1954 Abdul Rahim 2nd A. K. 
Battalion has been intercepted while coming 
over to contact him again to negotiate de- 
tails of such help after his previous contact. 


(7) On 4-8-1954 he visited Mattan with 
the object of exploiting the situation where 
dispute between the Sikhs and Kashmiri 
iece of land near the shrine 
was pending. that connection he contact- 
ed some Muslims to align themselves with 
one of the contending parties to create com- 
munal disorder” 


were assailed as vague. Hon'ble Wazir, C. J. 
speaking on behalf of the court observed:—- 


““The grounds which have been served on 
the detenu are far too vague to enable the 
detenu to meet them satisfactorily. They 
are merely allegations made against the 
detenu and the bases of these allegations 
have not been disclosed and it was not possi- 
ble for the detenu to ‘make any effective 
representation to the Government in regard 
to the grounds served:on him and that being 
ie etention, in our opinion, is not justi- 


In the first ground it is mentioned that the 
detenu has been organising subversive ele- 
ments and had intensified objectionable 
activities detrimental to public order. 


This is a general allegation and does not 
say what were the objectionable activities 
in which the detenu was taking part, where 
they were organized, when they were organis- 
ed and what was the effect of those activities. 
Ground No. 2 is also as vague as it can be. 


An allegation is made against the detenu 
that he was disturbing the communal harmony 
by disseminating false rumours and misrepre- 
sentations, A question can be asked as to 
what were the false rumours which were 
spread by the detenu and what kind of 
misrepresentations he had made. No parti- 
culars were furnished in. regard . to these 
matters in the grounds, © 


programme are i 
grounds, In ground No. 4 reference is made 
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to the fact that the detenu contacted with 
persons of subversive character and conve- 
ned meetings on definite dates. It is not 
stated who were the persons whom the dete- 
nu met and what was iscussed in the 


ed in regard to the detenu’s 
any enemy agent. In ground No. 
stated that the detenu went to Mattan with 


the object of exploiting the situation where: 


dispute between the Sikhs and Pan- 
dits over a piece of land near the shrine was 
pending. 

It is not stated as to how the detenu 
exploited the situation when he visited 
Mattan on the 4th. August. The detenu 
has completely denied having been to Mattan 
on the 4th August. He has stated that he 
went to Aish Mukam and not to Mattan on 
4th August.” 


ooee aanw Mre 


a 


{aT ote ot 


(a «ere 
fe a = st 


le oe a 


‘ 
‘oe eo @ =o fee we 


In the case of the petitioner it is not clear 
as to what were the subversive activities 
which were being conducted by him on dif- 
ferent dates in Srinagar. e allegations 
made in paras 1 and 2 of the grounds are 
very sweeping and vague. ; 

The Assistant Advocate-General has argued 
that the detenu had made a representation 
to the Government in respect of the Pon 
served on him: Therefore the grounds could 
not be considered to be vague. This con- 
tention is without any force. The grounds 
served on the detenu have been discussed. 
in detail and we may say at once that the 
allegations are not free from vagueness. 
Nothing is said as to what the detenu was 
doing to form an organization on comm 
lines; how he was creating communal hatred 
in the town and how he was organizing sub- 
versive activities. 

The detenu could say nothing in regard 
to these grounds except deny them. If in 
the grounds details had been given as to 
the particular place and the particular day 
he had made a speech or he had advised 
some people to take part in subversive acti- 
vities the detenu would have ‘been in a 
position to give adequate proof of the fact 
that he was not present on that particular 
day or at a icular place where it is al- 
leged that he made such speeches or took 
part in subversive activities. 

In the present case grounds Nos. 1 and 2 
do not give any such details and in this 
event these grounds cannot be considered 
to be free from vagueness. In Ram Krishan 
Bhardwaj v. State of Delhi, AIR 1958 SC 
818, the Supreme Court had held that pre- 
ee oa z a a sepa y 

onal liberty and such -meagre sategu 
ae iia Constitution has provided against the 
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improper exercise of the power must be jea- 
lously watched and enforced by the Court. 
In this case the grounds which have been 
supplied to the detenu are vague, indefinite 
and not sufficient to enable him to make an 
effective representation. We are satisfied 
that er detention of the petitioner is bad 
in Jaw.” 
12. Let me now examine the grounds of 
detention furnished to the petitioner in the 
esent case in the light of the tests and 
ecisions referred to above and see whether 
they fulfil the requirements of law and Con- 
stitution. Although it is doubtless that the 
District Magistrate has merely acted as a 
pos office in transmitting the report received 
y him from the Superintendent of Police 
without even trying to formulate the grounds 
and the same lie in a co mass in the 
form of order oduced at pages 1 to 8 
above, let me make an attempt to sift and 
analyse them and see if they can stand the 
judicial scrutiny. The second paragraph of 
e order commencing with the words “Sh. 
Mohammad Akbar Kichloo Advocate” and 
me Blase the eee the same ee 
can be split up imto five separate grounds. 
The first ground which is oad of the 
first five lines of the pergepy reads:— 
“Sh. Mohd. Akbar Kichloo Advocate s/o. 
Kh. Mohd. Khalil Kichloo r/o. Doda National 
Conference is instigating the students and 
youth Federation to organise strikes, Dharna, 
meeting and processions simply to derive 


litical capital out of it.”  - 

18. A cursory glance at this d is 
enough to show that it is extremely vague. 
It does not give any particulars. It is not 
stated as to when, where and how the peti- 
tioner instigated the students and the youth 
Federation. 

14. The second ground runs as follows: 

“He all along remains with the students 
and addresses the meetings at various occa- 
sions thereby preaching violence openly.” 

15. This ground sadly lacks in details, 
Not a single instance in which the petitioner 
addressed the meeting of the students has 
been given. Manifestly the words at various 
occasions are very vague. xX. xXx x 
It is not clear on what dates, at what times 
and at what places the petitioner’ addressed 
the meetings. The words used by the dete- 
nu as indicative of his preaching. violence 
have also not been stated. l 

16. The third ground is:— 

“He is further reported to be conducting 
secret meetings with the students and their 
supporters thereby instigating them to o 
serve H stage dharna and organise 

rocessions and meetings in order to create 
wlessness at = 
Here also the places where and the dates 
on which the secret meetings were held by 
the petitioner with the students and their 
supporters have not been given nor have the 
names of the students and their supporters 
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been specified. The words used by the 
tioner from which it has been deduced 
he was instigating the students to ob 
serve H , stage Dharmas, and organise 
aia and meetings in order to create 
wiessness, have also not been given. 
17. The fourth ground is to the follow- 
in effect:— 

e is reported to have met the hunger 
strikers ene and at that occasion he en- 
couraged them to continue their struggle and 
also exploited them against the Government.” 

18. Apart from the fact that it has not 
shown how in the existing democratic 

set up the loitation of the Government 
can be said to be objectionable, here too the 
ground ers from vagueness. It does not 
give any details and does not specify. the 
place where and the occasion or the date 
on which the petitioner met the hunger strik- 


ers. 
hunger strikers are also not mentioned. It 
also does not state the actual words used 


19. The next ground is as follows:— 
“He once referred to Telangana in his 


speech and thereby instigating the students 


to carry on the agitation on the same lines.” 


20. This ground is equally vague and it 
also does not give any details. The date on 
which and the place at which he made a 
speech and referred to Telangana have not 
been given. Neither the actual text of the 
speech nor the context in which Telangana 
was referred to by the petitioner has been 
disclosed. There is no special charm about 
“Telangana” and mere reference to that re- 
gion without details does not lead anywhere. 

21. The last ground is as follows:— 

“He is reported usually starting his err 
es with revolutionary couplet from Iqbal.” 
' 22. Here too no particulars have been 
given and the revolutionary couplet from 
Iqbal to which objection has been: taken 
not been quoted. ; 

23. It is, therefore, evident that the 
grounds furnished to the petitioner were 
vague and incapable of being intelligently 
understood. 

24. Furthermore, some of the grounds 
are self-contradictory. For instance whereas 
in the first grond it has been stated that the 
petitioner has been instigating the students 
and youth federation to organise strikes, stage 


amas, meetings and processions simply to 


derive political capital out of it in the third 
ground set out above, it is alleged that the 
etitioner instigated the students to observe 
artals, to stage Dharnas, to organise pro- 
cessions and meetings in order to create 
lawlessness in Doda. 


The names and’ other particulars of the’ 
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| 25. It is, therefore, crystal clear that the 
grounds supplied to the petitioner were 
vague and some of them are self-contra- 
dictory as well. The petitioner could not in 
this state of affairs be therefore in position 


‘to say anything with regard to these grounds 


beyond denying them. 

_ 26. Now it is also well settled that even 
if one of the grounds is bad the detention 
is rendered invalid. Reference in this connec- 
tion may be made to a decision of the 
Supreme Court in 1953 SCR 708 = (AIR 
1953 SC 318) (Supra) where it was laid 
down that the constitutional requirement 
that the grounds must not be vague must be 
satisfied with respect to each of the grounds 
communicated to the person detained subject 
to the claim of the privilege under Cl. (8) 
of Article 22 of the Constitution, and where 
one of the grounds mentioned is vague, 
even though other grounds are not vague 
the detention is not in accordance with the 
proe established by law and is there- 
ore illegal. 

27. In another ruling Shibban Lal 
Saksena v. State of U. P., 1954 SCR 418 = 
(AIR 1954 SC 179) where it was found that 
out of the two grounds served on the 
detenu one was non-existent, the conten- 
tion of the State that the detention of Shri 
Saksena should not be interfered with be- 
cause one of the two grounds mentioned in 
the order is a good ground was rejected b 
the Hon'ble Court with the observation tha 
to say that the other ground which still re- 
mains is quite sufficient to sustain the order 
would be to substitute an objective judicial 
test for the subjective decision of the execu- 
tive authority which is against the legislative 
policy underlying the statute and in such 
cases the position would be the same as if 
one of these two grounds was irrelevant for 
the purpose of the Act or was wholly illusory 
and that would vitiate the detention order 
as a whole. 


28. To the same effect are the observa- 
tions made in Dwarka Dass Bhatia v. State 
of Jammu and Kashmir, 1956 SCR 948 = 
(AIR 1957 SC 164). 


29. The learned Additional Advocate 
General has referred me to the decision of 
the Supreme Court Naresh Chandra Ganguli 
v. State of West Bengal, ATR 1959 SC 1335 
where the following ground: 

“That you intend to proceed to Delhi on 
9-10-58 and that you are likely to instigate 
plans which may adversely affect the oe 
security of the Prime Minister of India” 


which was attacked on the und of 
vagueness was held not to be bad. But the 
Additional Advocate General seems to forget 
tin that case their Lordships held the above 
ground not to suffer from the taint of vague- 
ness as it related to something which was 
apprehended to be in the contemplation of 
ie detenu and from the nature of the fact 
that it was not an event which had alread 
happened no further details of the plan coala 
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po be disclosed. This ruling has there- 
ore no bearing on the present case. 

30. In view of the above I am of the 
opinion that it was not possible for the 
petitioner to make a real and effective re- 
resentation against his detention to the 

vernment which the latter was in view 
of the observations of their Lordships of 
the Supreme Court in Pankaf Kumar v. 
State of West Ben AIR 1969 NSC 109 
= (AIR 1970 SC 97) bound to consider itself. 
In the circumstances, the detention: of the 
petitioner cannot be held to be in accord- 
ance with the procedure established by law. 


31. I, therefore, allow this application 
and direct that the petitioner be released 
forthwith. 


Petition allowed, 
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Parshotam Lal, Appellant v. Kalayan Singh 
and another, Respondents. 

Second Appeal No. 75 of 1969, D/- IT-4- 
1970, from decision of Dist, J, Jammu, D/- 
24-10-1969. 

(A) Houses and Rents — J. and K. Houses 
and Shops. Rent Control Act (84 of 1966), 
Section 11, Explanation —- Reasonableness of 
requirement of premises by dlo 
Determination of — Duty Court. 

The question of requirement of premises 
by the landlord always depends on facts of 
each case. i 


The advantages and 
tages of the parties have 


pee 


to be balanced. 
The landlord may be reasonably requiring 
premises for his use, but with a view to 
judge a comparative disadvantage to the 
tenant, it may have to be ascertained if the 
requirement of the landlord is reasonably 
imperative and pressing one, if he cannot 
manage otherwise, and if he cannot defer 
it till any reasonable time during which the 
tenant can arrange to shift, etc. Where the 
lower appellate court in its judgment, does 
not discuss the evidence, keeping in view 
the comparative advantages and disadvan- 
tages of the parties, its judgment is bad in 
law. AIR 1968 J and K 59 and 1963 Kash 
LJ 88 and AIR 1967 J and K 141, Rel. on. 

(Para 15) 


(B) T. P. Act (1882), Section 106 — 
Notice under — Notice to a person through 
whom tenant is inducted is not a notice to 
tenant. (Para 17) 

(C) T. P. Act (1882), 
Notice under, by post — Service and refusal 
— Presumption and proof. 

Any presumption of correspondence 
through post having reached the addressee 
can arise only when it is duly proved by 
calling the writer or one who was conver- 
sant with his writing or at least the person 
who posted it, and similarly, refusal by an 
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Section 106 — | 


A.L R. 
addressee can be presumed when the endorse- 
ment to that effect by the postal peon is 
ane by calling him or some one to prove 

handwriting, AIR 1918 Nag 202, Rel. 
on, (Para 18) 

(D) T. P. Act (1882), Sections 106 and 
116 — Jammu and Kashmir Houses and 
Shops Rent Control Act (84 of 1966), Sec- 
tion 11 — Provisions of, not inconsistent or 
repugnant to provisions of T. P. Act — They 
are supplementary — Tenant holding over 
within Section 116 — Notice under Sec. 106 
necessary. 

The provisions of Section 11 are in no - 
way inconsistent or repugnant to the rele- 
vant provisions of the T. P. Act providing 
for the determination of the monthly tenancy. 
Under the Rent Control Legislation, a further 
protection is given to the tenant providing 
conditions for determining a tenancy. The 
conditions in the two Acts are not mutually 
derogatory. They are rather supplementary 
of each other. The conditions a both have 
to -be satisfied. Where after the determina- 
tion of the contractual tenancy on the expi- 
ration of the covenanted period, the tenant 
continued in possession on the same terms, 
and the landlord went on accepting rent, the 
tenant cannot be said to have been conti- 
nued only by ae ee of the rent con- 
trol legislation. He must be deemed to have 
been holding over within the meaning of 
Section 116 and a notice under Section 106 
would be necessary for termination of tenancy 
on ground of Jandlord’s necessity within Sec- 
tion 1l of J. and K. Act. AIR 1961 SC 
1087 and AIR 1968 J. & K. 59, Distinguished; 
AIR 1963 SC 120 and AIR 1965 SC 101 
and AIR 1967 SC 1419 and AIR 1964 Pat 
401 (FB), Rel. on. (Paras 24, 32) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 J and K. 59-(V 55), 
Bega Begum v. Abdul tea When 18, 28 


(1967) AIR 1967 SC 1419 (V 54) = 
(1967) 1 SCR 475, Manujendra Dutt 
v. Purnendu Prosad Roy Chow- 


ury 
(1967) AIR 1967 J and K 141 (V 54) = 
1967 Kash LJ 333, Punnu Mal v. 
8, 14 


Durga Singh 
(1965) AIR 1965 SC 101 (V 52) = 
1964) 5 SCR on Mangilal v 


ugan Chand Ra 
(1964) AIR 1964 Pat 401 50 = 
1964 BLJR 583 (FB), Niranjan Pal 
v. Chaitanyalal Ghosh 
(1963) AIR 1963 SC 120 (V 50) = 
(1968) 3 SCR 812, Punjalal v. 
rea ee 26, 27, 28 
Sore ae Kash LJ 38, Hira Lal v. 
Bodh Raj 14 
(1961) AIR 1961 SC 1067 (V 48) = 
(1961) 3 SCR 818, Ganga Dutt 
Murarka v. Kartikchandra Das 
(1918) AIR 1918 Nag 202 y 5) 
48 Ind Cas 904, Rajaudram v. 
Khanbeg Amirbeg 18 


26, 29 
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Respondents. 

GMENT: This second appeal is direct- 
t the judgment and. the 

District . Judge, 
dated 24th October, .1969, 
ecreeing the plaintiffs suit for eject- 
ment from a ae after reversing the judg- 
ment of the trial court, being the M 
Judicial Magistrate, Jammu, dated 22nd May, 
1969, whereby he had dismissed the plain- 
tiffs suit. 

2. The suit was filed on 2-5-66, for eject- 
ment of the defendant, Parshotam Lal, from 
a shop situate at Parade ground, in the City 
of Jammu, on the ground of personal neces- 
sity within the meaning - of Section 11 of 
the Jammu and Kashmir Houses and Shops 
Rent Control Act, 1966, Act No, XXXIV of 
1966 referred to hereafter as the Act. . 

3. The plaintiff has a number of sons 


in service, and some sons reading in school . 


at Jammu. He has his residence at Jammu, 
but he has been carrying on business of gro- 
cery (Kerana) at Qazikund, near Srinagar, for 
the preceding ten years. It was alleged that 
as he was not keeping physically fit at Qazi- 
kund, he wanted to shift his business to 
ammu, and, therefore, he required this shop 

r his nal business. Sev issues 
were raised before the trial court. One of 
them was issue No. 5, whether the defendant 
was served with any valid notice for vacat- 


ing the shop. Other issue was issue No, 4, . 


a i the effect, Pa the T reason- 
required the shop, and if his require- 
aef was more than Yat of the defendant. 
4, It was urged on the defendant’s be- 
half that he had no other source of income, 


except the business, which he has been car. 


this shop, and in the event of 
his ejectment, his family, consisting of 4 
children, and his wife would be thrown on 
the street. . 

5. The leamed Munsiff decided both 
these issues Nos. ngs A n favour of the 
defendant, against the plaintiff. : 

6. The learned Munsiff, on issue No. 5 
has found that a notice was necessary, but 
no notice was proved to have been served 
on the defendant. Referring to a postcard, 
which was on the record, bearing an endorse- 
ment, presumably of post office ‘refused’ the 
bad Munsiff has held that the plaintiff 
took no steps to prove it, nor did he in, hi 
own evidence make any claim of having 
given any notice to the defendant. i 

7. As regards issue No. 4, the learned 
Munsiff, after referring to the evidence ad- 
duced on behalf of the parties, regarding the 
requirement of the shop and pak the 
urgency of the comparative necessity of the 
two, he had held “the defendant’s require- 
ment of the shop in dispute is more than 
that of the plaintiff, “and, therefore, he de- 
cided it in kvo of the defendant. _ 

8. On appeal the learned District Judge 


in his judgment, while dealing with issue | 
No. 4, eae ame n 
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“In case the landlord reasonably requires 
the house or shop for his own -use he wi 
be entitled to a decree for ejectment irres- 
pective of any amount of inconvenience to 
the tenant. When the court comes to a 
conclusion that the suit premisés are reason- 


ably ae by the landlord for his exist- 
ence and not tor expansionist 


designs, the 
‘decree for ejectment cannot be d to 


bim on the consideration that it would cause 
ip to the tenant.” 


In support of his observations, he has refer- 
red to certain decisions of different High 
Courts E ATR 1967 J and K 141 which 
is a decision of a-single Judge of this court, 
After making the above observations, the 
learned District Judge has concluded that:—~ 
“When the plaintiff appellant is earnest 
to shift his business to Jammu, he reasonabl 
requires the suit shop for his need. In suc 
a case the inconvenience of the defendant 
respondent cannot stand in his way to get 
a decree for ejectment. Finding of the lower 
Court with regard to issue No. 5 (which ig 
a mistake for issue No. 4) is, therefore, re- 
versed and it is held that the suit shop is 
requi by the plaintiff for his own use 
even when looked from the comparative ad- 
vantages and disadvantages of the parties.” 


9. It is, however, relevant to mention 
t the conclusions arrived at by the learn- 
ed District Judge, as to a reasonable require- 
ment of the s 2 by the plaintiff, and the 
comparative disadvantages of the defendant 
not appear to be based .on any discussion 
of the evidence particularly that of the defen- 
dant. As a final court of fact all the evi- 
dence should have been weighed by him. 
A decision on fact without due consideration 
of evidence is no decision in the eye of law, 
10. As to the view of law, he has rather 
put it too wide that the landlord is entitled 
to a decree, if he only requires the shop 
for his own use “irrespective of the amount 
of inconvenience to the tenant”. He should 
not have set aside the findings of the learn- 
ed trial court without referring to the evi- 
dence adduced on behalf of the parties. 


11. Explanation to Section 11 of the Act, 
is quite a speaking one. The material: por- 
tion is:—— 

“The court...... and in determining rea- 
sonableness of requirement for occupation 
shall have re to the comparative advan- 
tage and disadvantage of the landlord or the 
person for whose benefit the house or shop 
is held and of the tenant.” 


12. The cases referred to by the Jearned 
District Judge have not recorded any dis- 
cordant note to this proviso. It has rather 
been endorsed also in some other cases of 
this court as well. Cases of the other Hi 
Courts, having no similar provision as in the 
above explanation, have no application to 
this State. - 

13. In AIR 1968 J and K 59, in para 
at page 64, a Division. Bench of this court, 
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Bhat and Mukerjee, JJ. had laid emphasis 
on the above proviso by saying that it “en- 
joins upon the courts to bear in mind the 
respective advantages and disadvantages ac- 
cruing from the proposed order to the res- 
pective Rect competing for the occupa- 
tion of the premises namely the landlord and 
the tenant. 


14. The proviso has been interpreted also 
in 1963 Kash LJ 88, wherein it has been 


emphasised that the courts have to go into 
om 
e 


tive advantages and disadvantages of 
dlord and that of the tenant. I would 
put it in other words, as comparative con- 
venience and inconvenience to the landlord, 
and the tenant in the matter of requirement 
of the house or the shop as the case may be. 
Even AIR 1967 J and, K 141, on which the 
learned District Judge has relied, has not 
taken a contrary view. It bas only pe 
that the requirement of a landlord should 
be in an objective sense, and not the whimsi- 
cal, and capricious desires of landlord. 





The landlord may be reasonably 
iring the shop 

iew to judge a as laa disadvantage to 
e tenant, it may have to be ascertained, 
if the requirement of the landlord is reason- 


16. Now, coming to issue No. 5, the 
learned District Judge appears to be of the 
view that a notice under section 106 of the 
T. P. Act was, of course, n , but he 
has found on the record a post with an 
endorsement on its back as ‘refused’ as also 
an acknowledgment form bearing some 
postal seals. He has corisidered this to be 
sufficient notice to the defendant on the 
authority of several decisions he has quoted, 
and the provisions of Section 27, of the 
General Clauses Act, read with Section 114 
of the Evidence Act. The learned District 
Judge seems to have misdirected himself in 
relying on this postcard with an acknowledg- 
ment form as sufficient notice. They were 
neither proved nor exhibited. The postcard 
was addressed to “Shri Bhim Sain s/o. Sunder 
Dass Khatri, shop No. 21 near Parade Ground 
Jammu”. It is dated 3-2-66. Below the 
address column, there is an endorsement in 
English “absconded/refused 15-2”. The ac- 
knowledgment form lying by the side of 
the post-card bears the same address: as the 


post-card. 
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17. It would appear from the plaint that 
there were two detendants, the present ap- 
a Parshotam Lal, defendant No. 1 and 

is brother, Bhim Sain, defendant No. 2. 
The averment in the plaint is that it was 
Parshotam Lal, defendant No. 1 the present 
appellant, who had taken the shop on rent 
through his brother Bhim Sain, defendant 
No, 2, with. effect from 3-9-59, on executing 
a rent deed for a period of 11 months. The 
tenant of the shop, according to the plaint 
itself, was Parshotam Lal, defendant No. 1, 
and it does not make any claim that Bhim 
Sain, defendant No. 2 was also a tenant 
along with defendant No. 1. But the post- 

d, referred to above, was fy pee to 
Bhim Sain alone. us, there was absolu- 
tely no notice to Parshotam Lal, defendant 
No. J, even if it were to be supposed that 
the post-card, in due course of he business 
of the post office, had reached’ the addressee 
efendant No, 2, who refused to ac- 


post 
with certain postal seals 


It is not a 
required to be duly proved by calling the 
writer of the post-card or one who was con- 
versant with his writing or at least the per- 
son who had posted it, and also by calling 
the postman, who may have made the en- 
dorsement of refusal, when the acknowledg- 
ment of the postcard is denied by the dafen- 
dant. It was so held in AIR 1918 Nag 202. 
The principle of proving a notice by callin 
competent person or persons is wall settled: 
Any presumption of any correspondence sent 
through Dose gta reached the addressee 
can arise only, when proper posting is prov- 
ed and, larly eel by an addressee 
can be presumed when an endorsement to 
that effect by the postal peon is proved by 
calling him, or some one to prove his hand 
writing. 

19. For all these reasons it must be held 
that there was no notice served on the ap- 
pellant to quit the shop. 


20. The learned counsel appearing for 
the respondent has, however, raised a point 
that no notice was necess to be served 
on the defendant, to quit “the shop, within 
the meaning of Section 106 of the T. P. Act. 
It was urged that the provision of Sec. 106° 
of the T. P. Act has no application, since 
after the introduction of the Act, giving cer- 


‘tain protections to the tenant in respect of 


their premises, the defendant became a statu- 
tory tenant after the period of his tenancy 
expired in September, 60. 

21. In support of his contention he has 


relied upon a decision of the Supreme Court 


1971 


in Ganga Dutt Murarka v. Kartik Chandra 
Das, AIR 1961 SC 1067. In that case the 
contractual tenancy was determined by efflux 
of time on 15-647 and ever since the tenant 
had continued in ‘possession of the premises 
without any.fresh contract of the tenancy. 
The tenant continued in possession by virtue 
of the protection afforded in certain Rent 
Control Legislations. Interpreting Sec. 116 
it the Transfer of Property Act it was held 

t:— 

“Where a contractual tenancy to which 
thé rent control legislation applies has ex- 

ired by efflux of time or by determination 
5 notice to quit and the tenant continues 
in possession of the premises by virtue of 
_ statutory protection, acceptance of rent from 
the tenant by the landlord after the expira- 
tion or determination of the -contractual 
tenancy will not afford ground for holding 
that the landlord has assented to a new con- 

tenancy.” . 


It was also held in that case that:-—- . 

“Apart from an express contract, conduct 
of the parties may undoubtedly justify an 
inference that after determination of the con- 
tractual tenancy, the landlord had entered 
into a fresh contract with the tenant, but 
whether the conduct justifies such an infer- 
ence must always depend upon the facts of 
each case.” 


22. In short, the ratio decidendi of the case 
was that because the tenant failed to prove 
that he was holding over his tenancy with- 
in the meaning of Section 116 of the T. P. 
Act, no notice under Section 106 of that Act 
was necessary. l 


23. Reliance has been placed on behalf 
of the plaintiff-landlord also on a Division 
Bench of this Court in AIR 1968 J and K 
59, to say that no notice is necessary, but in 
that case,- no rent was accepted by the land- 
lord after the tenancy expired by efflux of 
tme. ' 


the question, however, 
in the circumstances of the 
resent case, the tenant defendant can be 
dene to have been holding over the 
tenancy within the meaning of Section 116 
of the Transfer of Property Act after the 
tenancy was determined on the expiry of the 
covenanted period of 11 months from the 
commencement of the tenancy from 8rd 
September, 1959. It is not disputed that the 
tenant continued in possession of the shop 
on the same terms till the date of the suit, 
and the plaintif landlord went on accept- 
ing the same rent from him. 
ike the case of Ganga Dutt M 

ever tried to obtain possession of the shop. 
In Ganga Dutt Marara case the landlord 









The plaintiff’ 
urarka, 


Parshotam Lal v. Kalayan Singh (Anant Singh J.) [Prs. 21-20] J. &K. 28 


rotection of the Rent Legislation, though, 
he has had the protection of the Rent Conk 
trol Legislation as well. 


25. The lease deed of the tenant defen- 
dant provides for one month’s notice to 
vacate, and if the defendant is found to have 
been holding over his tenancy he is entitled 
i ea under the terms of his lease as 
we 


26. On behalf of the defendant reliance 
has been placed upon the following cases: 


Punjalal v. Bhagwatprasad, in AIR 
Chand 


1963 SC 120, Mangilal v. Su 

Rathi, reported in AIR 1965 SC 101, Manu- 
jendra Dutt v. Purnendu Prosad Roy Ghow- 
dhury, reported in AIR 1987 SC 1419, 
Naranjan Pal v. Chaitanyalal Ghosh, report- 
ed in AIR 1964 Pat 401 (FB). 


27. Referring to the provisions of See- 
tion 12 of the Rent Control Legislation in 
case of Punjalal, AIR 1963 SC 120 it has 
been pointed out that the provision of the 
Rent Control Act “will operate against the 
landlord after the determination of the tenancy 
4 any of the modes referred to in Sec. 111 
of the Transfer of Property Act...... Where 
a tenant is in possession under a lease from 
the landlord, he is not to be evicted for a 
cause which would give rise to a suit for 
recovery of possession under Section 12, if 
his tenancy has not been determined already. 
It follows that whenever a tenant acts in a- 
way which d remove the bar on ‘the 
landlord’s right to evict him, it is necessary 
for the landlord to serve him with a notice 
determining his tenancy and also serve him 
with a notice under sub-section (2) of Sec- 
tion 12 of the Act.” : 


28. In this State, however, the Rent Con- 
trol Legislation in question has made no 
Pee for service of any notice for the 

etermination of the tenancy other than the 
conditions -which have been laid down for 
eviction of the tenant under Section 11, but 
as will appear from the decision in the above 
case of Punjalal, ATR 1963 SC 120 a notice 
under Section 106 of the T. P. Act is neces- 
sary, if the contractual tenancy has cont- 
nued as it must be held to have continued 


in the present case. 


29. In the case of Mangilal, AIR 1965 
SC 101 the landlord had filed the suit for 
eviction of the tenant on the ground of per- 
sonal necessity amongst others as provided 
in Section 4 of the M. P. Accommodation 
Sait Act, and it was held by the Supreme 

urt: 


“The provisions of Section 4 of the Accom- 
modation Act are in addition to those of the 
Transfer of Property Act and that before a 


tenant can be evicted by a landlord, he 
must comply both with the provisions of 
Section. 106 of the Transfer of Property Act 


and those of Section 4 of the Accommoda- 
tion Act.” 


94 J.&K. [Prs. 29-84] 
It was further held referring to notice under 


Section 106. of the T. P. Act, that:— 
“Such a notice is essential for bringi 
an end the relationship of landlor aA 


tenant. Unless the relationship is validly 
terminated the landlord does not get the 
right to obtain possession of the premises’ by 
evicting the tenant.” 

It has further been explained in para 8 
of the judgment:— 
“The character 
from month to month remains but to it is 


added a condition that the unfettered rigat ' 


to terminate the tenancy conferred by Sec- 
tion 106 will be exercisable. only if one of 


the grounds set out in Section 4 of the Ac- > 


commodation Act is shown to exist” 


_ 80. The view taken in the case of Mangi- 
lal was repeated in the case of Manujen 
Dutt with an observation that the provisions 
of Rent Control Legislation “were in 
tion to those of the T. P, Act, and there- 
fore before a tenant could be evicted by a 
landlord he must comply with both the pro- 
visions of Section 106 of the Transfer oe Pro- 
perty Act ‘and those of ‘Section, 4.”- 
case it was also made clear “It is well ee 
that’ statutory tenancy normally arises when 
a tenant under a lease holds over, that ‘is, 
he remains in possession after the expiry or 
determination of thé contractual tenancy. A 
ieda tenancy. therefore comes into exist- 
ence w 
session after the. contract has been deter- 
mined.” ` 

31. The majority view of the Full Bench 
in Patna case was similar that a landlord 
cannot maintain an :action for eviction of 
a tenant under Section 11 of the Bihar Build- 
ings Control Act unless the lease was deter- 
mined in accordance with the methods pro- 
vided by Section 11] of the T. P. Acte ` 

ee Rent Control legislations, referred to 
cases mentioned above, were similar ‘to 

vision of Section 1] of our Act. ‘It 

Se appear that the provision of Sec. 11 


are 
satan me of 
both have to 





requirements, therefore, have to be. fulfilled 


by a landlord before he can eject a tenant. 


$3. I have shown above that there was 
no notice served on the defendant: as re- 
quired under Section 106 of the T, P. Act. 


N. Ahmad v. G. Rasool 


of the tenancy as one ` 


addi- D 


ere a contractual tenant retains pos- 


partn 
-ship deed is sought to be oa as affectin 
Sdad 


an added protection to the tenant, Both The 


ALE 
Hence the suit is incompetent, and must be 
dismissed. ? 

34. In the result, the appeal is allowed 
with costs. The Judgment and decree of the 
learned court of appeal below are set aside, 


and those of the ed trial court dismiss- 
ing the suit are restored. In other words, the 
dismissed, - 


suit is 
Appeal lore’ 





ATR 1971 JAMMU AND KASHMIR 24 
(V 58 C 5) 
S. MURTAZA FAZL ALI C. J. 
.AND J. N. BHAT, J. 
Nazir Ahmad, Appellant v. Ghulam Rasool - 
and others, Respondents. ` 
Second Appeal No. 6 of -1969, „D/- 27-3- 
1970, from Order of Dist. JB haderwah, 
7J- 98-2- 1989. 
(A). Interpretation of Statutes y. M 
and intention of statute’ — nee 


— Rule as to. 


The meaning and intention Ho a statute 
must be collected“ from the and un- 
ambiguous expressions used orn rather 

m any notions which may be enter- 
tained by the Court as to. what is just or 
expedient, `- (Para 11) ` 

(B) Jammu and Kashmir Registration Act ` 


(85 Me 1977), Sections 49 and 17 (1) (d) — 


Unregistered partnership deed not affecting _ 
eee property — Admissible in evi- 
ace 
unregistered partnership deed is 
ei in evidence if it does oi Bs 
property. 


any .way. affect ‘immovable ` 
tion 49 only forbids the use of e ais 


_-documents if they in any way affect or are 

used as evidence of any transaction affecting 

pera: property -or z A to By: or 
ect 


any such power Therefore, 
even though Section 17 ae O, makes a 
DeeP. deed compulso 
penal consequences acco 
will follow. “only if the 


er- 


oleae property. There is no 


or rep popni in the words.of Sec- >` 
tion 17 ray (d) and Sestion 49. (Case law- 
“discuss (Paras 18, 19) 


- (C) Dae? of Statutes — Penal 


` provision — Construction of. | 


When an enactment is intended to- visit 


- certain transactions with- penal eS 
(P 


it should be strictly construed, 
Cases Referred: - 


ara 9) 
Paras 


Reddy v. Venkata 


(1965) AIR 1965 Mad 1 (V 52 
ILR (1964) 2 Mad 508 FB), 
Manicka Gounder v. > 
Gounder 


GN/HN/D862/70/DVT/M 


8 


87 


1971 
(1964) ATR 1964 SC 766 (V 51 
(1964) AE 


(1964) 4 SCR 436, G yam 
v. Regional Assistant Commr. of 
Sales Tax, Na set 8, 6 
(1961) A i 1 -Andh Pra 201 
M = ) 2 Andh WR 416 
M AcE v. Mohd, Abdul Së 
ier “ATR 1958 Punj 87 (V 
t ILR Cee Punj 1859 (Fo), Ran 
‘Smt. Sawitri Devi 11, 14 
(1957) AIR “1957 Andh Pra 890 (V 44 
= Andh WR 709, 
ay v. State of Andhra LI 
(1957) AIR 1957 Pat 375 "Ra 44) = 
ewe on ae 879 ee ameshwar Š 


Sin 
(1944 AIR oS a 308 at 31) = 
46 Pun ya Jai Kishen v 
Ram Lal Gup 1I 
ae) AIR a2 All 894 (V 29) = 
E eee ) All 48 (FB), Mahomed 
Abdul Razzak v. Mt. Parvati Devi ll 
(1940) AIR 1940 Sind 97 (V 27) = 
sage LJ 750, Fateh Muhammad i 
12 


(1959) 4 ) AIR 1 1989 PC 47 (V 26) = 
App 66, Narayana Swami 


a ane: 
(1986) AIR 1986 Sind 79 93) = 
80 Sind LR 115 (FB), assanand 
araind 


as v. Jodhomal Chengomal 10 
(1985) AIR 1985 Lah 150 (V 22) = 


Sardar Mohammad Nawaz Khan 
(1981) ATR on All 294 (V 18) = 
TLR 53 All 12 (FB), Radha M Mohan 


ula Mal 
psn ee 9 All 108 = 1886 All 
0 (PB; Jiwan Ali Beg v. ` 
L K. ani for Appellant; D. D, 


Thakur, for Respondents. 


second appeal i arises was 


dent aonn the op for dissolution of 
and rendition of accounts. The 
suit ale eement which is 
admittedly an unregister 
The trial Court, the M 
ed a preliminary decree detel aL. 965 
against which an appeal was preferred before 
the Dit ee ee Paaa The District 
Judge, 7 ed the decree of 
al Court by his te dees under appeal 
Slated 1 98-9-1969. 


Only one point was 
learned counsel for the appellant in 

and that is that the so-called partner- 

ered and as such the 


pellan 
Section 17 (1) of the parents Act of 
the State. Section 17 (1) mentions docu- 
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ed by tho 


. [Prs, 1-6] J. & K. 25 
registered, in other 


of which is compul- 


ments which shall be 
words the 


mer Sub 
. ` gory, and under sub-clause (d) of the said 


p deed is one of the 


registered. Effect of ` 
documents which are requir 
ed is mentioned in Section 49 of the Regis- 
tration Act. Section 49 of the Registration 
Act reads as under:— 


“No document pe kaki ioe Section 17 (or 
by any provision of the Transfer of Pro- 
perty Act) to be registered shall 
(a) affect any immovable property com- 
prised therein, or 


(b) confer any power to adopt or, 


(c) be received as evidence of any trans- 
action affecting such property or conferring 
such power, unless it been registered”. 

8. Mr. Kotwal argued that all documents 
mentioned in Section 17 (1) are to be 
registered tive of the what pro- 
geste was to be affected by the document. 

partnership deed was a document which 
was compulsorily registrable and therefore 
as the Pon document was not registered 
it would be inadmissible in evidence. If a 
partnership deed .was not intended to be 
registered under some circumstances or that 
it ain not be in same cases hit by the 
provision of Section 49 of the Registration 
Act there was no puede in adding these 
words in the list of documents compulsorily 
registrable. For this proposition of law he 
has asked us to place a harmonious con- 
struction on these two sections i. e., Sec- 
tion 17 (1) (d) and Section 49 otherwise 
according to the insertion of the words 

ership deed in Section 17 (1) (d) of the 
egistration Act becom erfluous. He 
has invited our attention to: (i) AIR 1957 
Pat 875 (FB) (ii) ATR 1961 Andh Pra 201 
) Gii) ATR 1964 SC 766 (iv) AIR 1965 
7 i Pra 274 4 (FB) and (v) AIR 1965 Mad 

4, AIR 1957 Patna 375 (FB), lays down 
that where alternative constructions are 
open, the Court will adopt that construction . 
by. which the intention of the eee will 
be better effectuated or which will be con- 
sistent with the smooth working of the 

which the statute purports to 

te and that alternative is to be reject- 

which will introduce uncertainty, friction 

or confusion into the working of the 
system, 

5. AIR 1961 Andh Pra 201 (FB), la 
down that the provisions of a statute should 
be so read as to harmonise one with the: 
other and not read a repugnancy into them. 
If two enactments pear: to be inconsis- 
tent, it must be seen that one is a qualifica- 
tion of the other. 


6. AIR 1964 SC 766, says that a con- 


struction which would attribute redundancy 


to Legislature shall not be accepted except 
for compelling’ reasons: 


28 J. & K. [Prs. 7-14] 


7. ATR 1965 Mad 1, Full Bench observ- 
es that a Court should not be prompt to 
ascribe, and indeed should not, without 
necessity or some sound reason, impute to 
the language of a statute, tautology or super- 
fluity. In other words although surplusage or 
even tautology is not an uncommon feature 
in legislative enactments, the ordinary rule 
is that a statute is never supposed to use 
words without a meaning. 


8. AIR 1965 Andh Pra 274, Full Bench 
only Jays down that the word “affect” in 
both lanes (a) and (c) must be assigned 
the wits meaning and the Sib Ge 
tion affecting su roperty”, use (c 
must be ee in the ora 
of Section 17 and not in isolation, 

9. But these authorities do not help the 
appellant. There can be no dispute with 
_ the propositions of law above mentioned so 

vehemently argued by the leamed counsel 
for the appellant. But in our opinion these 
authorities have no prea to the facts 
of the present case. the first place it is 
very well settled that when an enactment is 
‘intended to visit certain transactions with 
penal consequences it should be strictly con- 
istrued. According to us ‘only a few docu- 
ments require to be registered compulsorily 
. under the Registration Act. In the present 
world where commerce, business, science and 
technology are progressing by leaps and 
bounds, if we interpret the provisions of the 
Registration Act particularly Section 49 
liberally, there is apprehension that trade 
and commerce may be paralysed by making 
inadmissible a bulk of documents upon 
which such transactions are based. There- 
fore while applying the provisions of. the 
Registration Act we should be very careful 
not to make a document inadmissible in 
evidence when a strict interpretation of the 

rovisions of the Act does not make it so. 
t has been held in (1887) ILR 9 All 108, 
Full Bench of the Allahabad High Court in 
Jiwan Ali Beg v. Basa Mal and others that 
the strictest construction should be placed on 
the prohibitory and ae sections of the 
_ Registration Act, which impose serious dis- 
qualifications for non-observance of registra- 
tion, 

10. Similarly in AIR 1986 Sind 79 (FB), 
it was observed that the strictest construction 
should be placed upon the prohibitory and 
penal sections of the Registration Act which 
impose serious disqualifications upon the 
non-observance of the rule of registration 
and unless a document is clearly brought 
within the purview of the Act, non-registra- 
` tion is no bar to its being acted upon of 
received in evidence, and in case of doubt 
the benefit of the doubt should be given to 
the person who wants the Court to act upon 
or receive it in evidence. 


‘ll. This should be the approach we 
should make in interpretating the penal Sec- 
tion 49 ot the Registration Act. Before 
fully analysmg the intention of the Legisla- 
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ture about this section and the intention of 
the State Legislature in adding the wo 

‘partnership deed’ to the list of compulsori- 
ly registrable documents it is better to 
mention some well-s canons of the 
interpretation of statutes. Maxwell in The 
Interpretation of Statutes 7th Edition says 
that the first and most elementary rule of 
construction is that it is to be assumed that 
the word and phrases of technical legisla- 
tion are used in their technical meaning if 
they have acquired one, and, otherwise, in 
their ordi meaning, and, secondly, that 
the phrases and sentences are to- be con- 
strued according. to the rules of anma 
and it is not allowable to depart where the 
language admits of no other meaning. On 
page 3 of this book 7th Edition the learn- 
ed author quotes Jervis, C. J., in Mattison 
v. Hart (p), who has said “we ought ...... 
to give to an Act of Parliament the plain, 
fair, literal meaning of its words, where we 
do not see from its scope that such mean- 
ing would be inconsistent, or would lead to 
manifold injustice”. When the. language is 
not only plain but admits of but one mean- 
ing, the of interpretation can hardly 
be said to arise, because the learned author 
of construction is to 


reed, even pace it. 
be absurd or mischievous. The underlyin 

principle is that the meaning and intention 
of a statute must be collected from the 
plain and unambiguous expressions used 
therein rather than from any notions which 
may be entertained by the Court as to what 
is just or expedient. The number of Indian 
cases which may be cited in support of this 
proposition are so numerous that it will be 
Only a few m 

655, (i) 


AIR 1944 Lah 398, (viii) ATR 1957 Andh 
Pra 890 and (ix) AIR 1958 Punj 87 (FB). 


12. In ATR 1989 PC 47, it has been held 
that when the meaning of words is plain, it 
is not the duty of the Courts to busy 
themselves with supposed intentions. 


13. Similarly in AIR 1942 All 394 (FB) 
it was laid down that when the words us 
by the Legislature in a statute are clear, 
it is not permissible for the Courts to 
depart from the ordinary and plain meaning 
of the words used on the mere supposition 
that the intention of the Legislature was’ 
otherwise than indicated by the plain and 
ordinary interpretation of the words used. 


14. In AIR 1958 Punj 87 (FB), it has been 
held that a judge should not all him- 


ow 
self to be swayed by own personal 


L971 

wishes, desires or predilections, for rights of 

the o to a litigation are not regulated 

e whim or caprices of the presiding 

but by the law as applied to the 

facts of the i case: If,a rule of 

law prescribed by a statute operates to the 

prejudice of a person or of persons, 

application must be made to the Legislature 
not to the Courts. 


ae Other authorities need not be quot- 


16. Keeping this salutary rule of 

tation of statutes in view, let us examine 

e words of both the sections viz., 17 (1) 
(d) and 49 of the Registration Act. In the 
rest of India there is a proviso added to 
Section 49 which reads as under:—- 

“Provided that an unregistered document 
affecting immovable property and required 
by this Act or the Transfer of ropy Act, 
1882 (4 of 1882), to be regist may be 
athe as evidence of a o A a 
suit for specific performance under p- 
ter IL of the Specific Relief Act”. 


17. This proviso has a varied history 
and different parts.of the same have been 
brought into existence by different amend- 
ments, but in this State we are not con- 
cerned with this proviso which is non-exis- 
tent law. Now Section 49 as indicated 
earlier ca eae aga te oa = 
are com ily registrable under Sec. 
x of the Registration Act or by the Trans- 
er of Property Act, if they affect or are 
used as evidence of any transaction affect- 
iog any immovable property or as instru- 
ments conferring any power to adopt. It 
is clear that the scope and ambit of Sec- 
tion 49 of the Registration Act was simply 
to safe transactions regarding immov- 
able property for from i canons 
this property constitutes valuable property 
and must not change hands unless the 
transaction. is evidenced by. a document and 
that too a registered document because such 
law will eliminate spurious transactions and 
give sanctity to such documents. If the 
penalty of non-registration would be extend- 
ed to transactions dealing with movable 

erty, life and business would be very 

j t, if not impossible. 

18. On a plain reading of Section 49 of 
the Act, quoted hereinbefore, it would be 
crystal clear that this Section only forbids 
the use of unregistered documents if they 
in any way affect or are used as evidence of 
any transaction affecting immovable property 
or a power to adopt or affect any suc 
power to adopt. a pure grammatical 
construction the words such, do and have 
to be understood, as having reference to im- 
movable property or power to adopt, nothing 
more is envisaged and nothing more 
can be imported into this penal section. 


19. Cases can be visualized where a 
partnership deed affects both immovable 
and movable property. A partnership deed 
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will not be received in evidence if it affects ` 
immovable property otherwise there is no 

to its admission. This is the ambit, the 
plain intention and plain meaning of the 
provisions of Section 49. Moreover as 
already indicated a partnership deed is com- 

orily registrable only in the State of 
ammu and Kashmir. If the intention of 
the Legislature is to visit with penal con- 
sequences any document relating to partner- 
ship unless it is registered it is for the 
Legislature to enact the Jaw and it will 
be for the Courts to enforce the same. In 
our opinion there is no superfluity, there is 
no undancy or repugnancy in the words 
of Section 17 (1) (d) and Section 49. Sec- 
tion 17 (1) (d) ces a partnership deed 
compulsorily a ag but the penal con- 
sequences according to the law will follow 
only if that partnership deed is sought to 
be used as affecting immovable property. 
The argument of Mr. Kotwal has no force. 
No other point has been argued Mr. 
Kotwal before us, The appeal fails, and 
is 3 dismissed without any order as to 
costs. 


5. M. F. ALI, C. J: 20. T agree. 


Appeal dismissed. 
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S. MURTAZA FAZL ALI, C. J. 
a oe ANANT SINGH, J. 
asturi and another, Appellants 
ea Chand and others. Roe 


Letters Patent Appeal No. 3 of 1969 
D/- 31-3-1970 from judgment of J 
Singh, J, D/- 13-8-1969. © vaswant 


Easements Act (1882), Sections 2 
33, 35 — Section 28 must be read is 
Section ~— Section 85 must be 


read with Section 33 — Injunction can 
be anted only when there is sufficient 
ution in enjoyment of right. 


Section 28 which confers the right 
of an easement has to be read with Sec- 
tion : 33 which indicates the extent and 
the limitations under which the right of 
easement is enjoyed. If Section 28 is 
divorced from the scope of Sections 33 
and 35, then the two sections would run 
contradictory to each other which would 
be against the rule of harmonious con- 
struction. Section 28 merely indicates 
in what measure a right of easement of 
light and air can be acquired but how 
the right is to be actually enforced when 
disturbed is laid down in Sections 33 
mer 35. Even ao a has also to be 
read In conjunction with Section 33. AIR 
1966 Punj 502 and AIR 1935 Mad 870, 
and AIR 1914 PC 45, Rel. on; AIR 1959 
Pat 517 and AIR 1965 Mys 292 and AIR 


GN/GN/C841/70/BDB/T 
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1928 Lah 980 and AIR 1929 All 430 and 
AIR 1959 Raj 144, Referred. 

An injunction can be granted by a 
Court where the plaintiff is able to show 
that there has been a sufficient diminu- 
tion of his right to receive light and 
air and that this diminution has caused 
sufficient damage and amounts to action- 
ble nuisance. (Para 3) 


- Unless the person claiming injunc- 
tion has already acquired a prescriptive 
right to other sources of light and air, 
possibility of getting light and air from 
other sources cannot be considered. 
(Para 4) 


Cases Referred: Chronological Paras 
(1966) ATR 1966 Punj 502 (V 53), 

Devinder Kumar v. Chatro Devi 
(1965) AIR 1965 Mys 292 (V 52), 

Veerappa Mallappa v. Nagappa 

Fakirappa B 
(1959) AIR 1959 Pat 517 (V 46) == 

1959 BLJR 311, Bansidhar v. 

Matru Mal . 3 
(1959) ATR 1959 Raj 144 (V 46) = 

ILR (1959) 9 Raj 161, Mst. Dakhan 

Bai v. Dhanraj 
(1935) ATR 1935 Mad 870 (V 22) = 

159 Ind Cas 888, Bhushnam v. 

Umapathi | 3 
(1929) AIR 1929 All 430 (V 16) = 

117 Ind Cas 618, Suraj Narain 

v. Kalyan Das g 
(1928) ATR 1928 Lah 980 (V 15) = 

114 Ind Cas 698, Sohan Singh v. 


Jagat Singh 2 


(1914) AIR 1914 PC 45 (V 1) = 
41 Ind App 180, P- C. E. Paul 
v. W. Robson 8 


(1907) 1907 AC 1 = 76 LJ Ch f, 
olly v. Kine 

(1906) ILR 30 Bom 319 = 7 Bom 

LR 825, Framji Shapurji v. Framji 


Edalji , 
(1904) 1904 AC 179 = 73 LJ Ch 
484, Colls v. Home and Colonial 
Stores Ltd. 8 
Amar Chand, for . Appellants; I. D. 
Grover, for Respondents. 


S. MURTAZA FAZL ALI, C. J.:— 
This is an appeal by the defendan 
under the Letters Patent with the per- 
mission of the Single Judge (Jaswant 
Singh, J.). . 


2. The appeal arises out of a suit 
filed by the plaintiffs for permanent in- 
junction restraining the defendants from 
erecting their building in such a manner 
so as to close two ancient ventilators 
existing on the Western side of the 
plaintiffs house and thereby cause ob- 
struction to the plaintiffs right to receive 
light and air. It was averred by the 
plaintiffs that by virtue of the proposed 
construction’ their right to receive light 
and air would be substantlally impaired. 


The trial court after consideration of 
the evidence and holding a local inspec- 
tion dismissed the plaintiffs’ suit. On 
appeal the District Judge reversed the 
finding of the trial court holding that 
as the plaintiffs were entitled to the 
same amount of light and air, which they 
had been receiving during the prescrip- 
tive period the proposed construction 
would have the effect of destroying this 
right and causing substantial damage to 
it and that by virtue of the closing of 
the ventilators there would be a sub- 
stantial reduction in the plaintiffs’ right 
to receive light and air so as to amount 

nuisance. The learned judge also 
held that if the building was erected and 
the ventilators were closed,. the rooms 
would become dark. There was a second 
appeal to a single judge of this court 
against the decision of the District Judge 
who agreed with the findings recorded 
by the District Judge and dismissed the 
appeal. The learned single judge, how- 
ever, held that even if other sources of 
light were available to the plaintiffs 
after the closure of the ventilators, since 
there was no evidence to indicate that 
the plaintiffs had acquired a prescrip- 
tive right in these sources, the relief of 
injunction could not be refused to them. 


3. The main point contended be- 
fore us by the counsel for the appellants 
is that the single judge as also the Dis- 
trict Judge have made a completely 
wrong legal approach to the facts of 
the present case. Their judgments pro- 
ceed on the interpretation of Section 33 
ofthe Easements Act (hereinafter to be 
referred to as the Act) which according 
to the learned counsel controls Sec. 35. 
In other words it has been argued that 
unless the plaintiffs prove that there 
has been a substantial reduction in their 
right to receive light and air so as to 
amount to a nuisance or a substantial 
damage as contemplated by the Expla- 
nations 1, 2 and 3 to Section 33 of the’ 
Act, no injunction can be granted by the 
Court. On the other hand Mr. Das ap- 
pearing for the respondents has support- 
ed the judgments by contending that 
Sections 33 and 35 relate to two differ- 
ent contingencies and Section 35 (b) is 
not at all controlled by the Explanations 
to Section 33. The learned single judge 
accepted this argument of the respon- 
dents and tried to distinguish the autho- 
rities cited before him on the ground 
that all those authorities related to suits 
brought by the plaintiffs for compensa- 
tion after the easement had already been 
disturbed, and were therefore covered by 
Sections 33 and 35 (a) of the Act. 


We have gone through the autho- 
rities to which we shall refer hereinafter 
and we find that they have not been 
properly interpreted by the learned sin- 
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gle Judge. Before, however, going through 

authorities it may be necessary to 
understand the scope of Sections 28, 33 
and 35 of the Act. Section 28 confers 
various rights of easement including the 
right: to passage of light and air. Sec- 
tion 28 (b) runs thus:— 

“In the absence of evidence as to 

such intention and purpose the extent of 
a right to the passage of light or air to 
a certain window, door or other open- 
ing, imposed by a testamentary or non- 
testamentary instrument, is the quantity 
of light or air that entered the opening 
at the time the testator died or the non- 
testamentary instrument was made.” 
A perusal of this section therefore clear- 
ly shows that the statute confers on the 
dominant owner the right to receive so 
much light and air as he had been re- 
ceiving from the beginning or under a 
grant. There is no doubt that the sec- 
tion does not place any limitation on 
the right of the dominant owner, but 
Section 28 ‘merely confers a right of 
easement and Sections 32, 33 and 35 deal 
with the disturbance of the right to 
easement. The main question therefore 
to determine is as to what can be said 
to cause actual disturbance of easement, 
even if a person has acquired a right of 
easement. l 

One view which appears to have 
been taken by a large number of autho- 
rities is that since the grant of injunc- 
tion is only a discretionary relief, distur- 
bance of easement would take place 
only if it amounts to a civil wrong. No 
person can be allowed to enjoy a right 
to light and air more than what is neces- 
sary to live a comfortable life or one 
which is not injurious to his health. 
There is no indefeasible right to receive 
light and air to such an extent so as to 
deprive the owner of the adjacent pro- 
perty from disposing of his property in 
any manner he likes. 

Thus disturbance of easement would 
take place only if by virtue of the pro- 
posed construction the right of the domi- 
nant owner is substantially impaired or 
reduced and amounts to an actionable 
nuisance. Section 33 runs thus:— 

“The owner of any interest in the 
dominant heritage or the occupier of 
such heritage, may institute a suit for 
compensation for the disturbance of the 
easement or of any right accessory there- 
to; provided that the disturbance has ac- 
tually caused substantial damage to the 
plaintiff. 

Explanation JI — The doing of 
any act likely to injure the plaintiff by 
affecting the evidence of the- easement, 
or by materially diminishing the value 
of the dominant heritage, is substantial 
damage within the meaning of this sec- 
tion and Section 34. 
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Explanation II. —- Where the ease- 
ment disturbed is a right to the free pas- 
sage of light passing to the openings in 
a house, no damage is substantial within 
the meaning of this section unless it falls 
Within the first Explanation or inter- 
feres materially with the physical com- 
fort of the plaintiff, or prevents him 
from carrying on his accustomed busi- 
ness in the dominant heritage as bene- 
ficially as he had done previous to insti- 
tuting the suit. 


Explanation III — Where the ease- 
ment disturbed is a right to the 
free passage of air to the openings in a 
house, damage is substantial within the 
meaning of this section if it interferes 
meee ly eee fe oa saree of 

e plaintiff, tho is not injuri 
to his health.” ee 

Section 35 runs thus:— 

“Subject to the provisions of the 
Specific Relief Act, Ss. 52 to 57 (both 
inclusive), an injunction may be granted 
to elie the disturbance of an ease- 
men 


(a) if the easement is actually dis- 
turbed — when compensation for such 
disturbance might be recovered under 
this chapter; 

(b) if the disturbance is only threat- 
ened or intended — when the act threa- 
tened or intended must necessarily, if 
performed, disturb the easement.” 


It would thus appear that there is noth- 
ing in Section 35 which excludes the ap- 
plication of Section 33 to this section. 
On the other hand Clause (b) of Sec. 28 
gives the right to the plaintiff to file a 
suit for injunction only if the easement 
is disturbed. The Explanations to Sec- 
tion 33 (Supra) clearly define the nature 
and extent of the right of easement and 
provide that the easement can be disturb- 
ed only if the value of the dominant 
heritage is materially diminished or if 
the damage is substantial so as to mate- 
rially affect the physical comfort and 
health of the dominant owner. In our 
opinion Section 35 cannot be read in 
isolation and must be read in conjunc- 
tion with Section 33 because both these 
provisions deal with the same subiect, 
namely the question of grant of injunc- 
tion where there is a disturbance of ease- 
ment. 


We are fortified in our view by a 
decision of the Punjab High Court in 
AIR 1966 Punj 502, Devinder Kumar v. 
Chatro Devi where Khanna, J. (as he 
then was) pointed out that Section 28 
of the Act has to be read along with the 
provisions of Sections 33 and 35 and a 
person complaining of the disturbance of 
his right of easement must, in order to 
succeed, prove that the disturbance as 
owner resulted in substantial damage. 
This aspect of the case was fully consi- 
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dered by their Lordships of the Privy 
Council in AIR 1914 PC 45 where they 
approved the law laid down by Lord 
Davey in 1904 AC 179. The observations 
of Lord Davey which were approved by 
the Privy Council are as follows:— 


“The Owner ‘.-.e..escssese of the domi- 
nant tenement is entitled to the uninter- 
rupted access through his ancient win- 
dows of a quantity of light, the measure 
of which is what is required for the 
ordinary purposes of inhabitancy or 
business of the tenement according to 
the ordinary notions of mankind......... : 
The single question in these cases is still 
what it was in the days of Lords Hard- 
wicke and Lord Eldon, whether the ob- 
struction complained of is a nuisance?” 


Their Lordships in that case noticed 
the divergence of authorities. on the 
question of nature and extent of light 
and air and appear to have settled the 
controversy once and for all because the 
observations made by Lord Davey re- 
ceived full support in a later case in 1907 
AC 1. Their Lordships of the Privy Coun- 
cil held that “the owner of the domi- 
nant tenement does not possess an in- 
defeasible right to light and air, but an 
uninterrupted access through his ancient 
windows of any quantity of light, the 
measure of which is necessary for the 
ordinary purpose of inhabitancy or busi- 
ness.” Their Lordships further pointed 
out that the main question in such cases 
was to find out whether the obstruction 
complained of amounted to a nuisance. 


_ This view has been taken by a large 
number of decisions to cite a few, name- 
ly, AIR 1959 Pat 517, AIR 1965 Mys 292, 
AIR 1928 Lah 980, AIR 1929 All 430 
and AIR 1959 Raj 144. It is pertinent 
to note that in Bhushanam v. Umapathi, 
ATR 1935 Mad 870 (Supra) Pandrang 
Row, J. held as follows:— 


“A case of this kind is governed by 
Section 35, Easements Act, according to 
which, subject to the provisions of Sec- 
tions 52 to 57, Specific Relief Act, an 
injunction may be granted to restrain 
the disturbance of an easement where 
the disturbance is only threatened or in- 
tended (as in the present case) when the 
Act threatened or intended must neces- 
sarily, if performed, disturb the ease- 
ment. Though the word used in this sec- 
tion namely ‘disturb’ may not prima 
facie appear to connote a tort or civil 
wrong, it is clear from the g in 
(1906) ILR 30 Bom 319 that the word 
‘disturb’ found in this section must mean 
an illegal obstruction or, in other words, 
an obstruction in respect of which a suit 
would lie. 

“Damages and injunction. are two 
remedies alternative in character’ given 
in respect of the same wrong, namely, 


an infraction of the legal right by way 
of . easement; and such an infraction 
takes place only when the deprivation is 
such as to amount to a nuisance.” 


We find ourselves in complete agree- 
ment with the view expressed by the 
learned Judge in this case. We also 
agree with the view taken by the large 
number of authorities (supra) that Sec- 
tion 28 which confers the right of ease- 
ment has to be read with Section 33 of 
the Act which indicates the extent and 
the limitation under which the right of 
easement is enjoyed. Indeed if Sec. 28 
is completely divorced from the scope ò 
Sections 33 and 35 then the two sec- 
tions would run contradictory to eac 
other and this will be against the rul 
of harmonious interpretation of statutes. 
Section 28 merely indicates in what mea- 
sure a right of easement of light or air 
can be acquired but how that right is 
to be actually enforced when disturbed 
is laid down in Sections 33 and 35 o 
the Act. Thus if disturbance to an ease- 
ment can be prevented provided certain 
conditions are satisfied, then it can be 
safely presumed that Section 28 implied- 
ly places such limitations while confer- 
ring the right of easement on the domi- 
nant owner. 


In some of the authorities (Supra) 
the suits were not for mandatory injunc- 
tion but for an injunction restraining the 
defendants from making - certain erec- 
tions; therefore Jaswant Singh, J. was 
not right when he observed that in all 
these authorities the suit was for com- 
pensation after a building had already 
been erected. For these reasons we think 
that the correct view of law to be taken 
is that an injunction can be granted 
the court where the plaintiff claims that 






nuisance so as to materially affect the 
a aes comfort and health of the plain- 


4. In the instant case the find- 
ing of fact by the District Judge and 
the learned single judge is that by clo- 
sing the ventilators there would be suf- 
ficient reduction in the right to light and 
air by making the room dark. It is true 
that there is evidence to show that the 
plaintiff has other sources of light avail- 
able to him even if the ventilators are 
closed, but the learned single judge 
rightly pointed out that the other sources 
of light available to the plaintiff have 
not been proved to have ripened into a 
prescriptive right so as to deprive the 
plaintiff of the right which he receives 
through the two ventilators. No evi- 
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other sources of light which the plain- 
tiff has been receiving are of a nature 
in which the plaintiff has acquired also 
a right of easement. The courts of fact 
have therefore held that if the ventila- 
tors are closed the rooms would be dark 
resulting in a substantial diminution of 
his right to light and air. In view. of 
these findings of fact it is established be- 
fore us that the defendants’ proposed 
erection would cause substantial impair- 
ment of the plaintiffs’ right to easement 


and it is therefore a disturbance within: 


the meaning of Sections 32 and 35 of 
the Act. On this ground, therefore, the 
plaintiff was entitled to a decree. because 
his case clearly falls within the Expla- 
nations to Section 33. 


5. - For these reasons we 
the judgment of the. ‘learned single 
Judge and dismiss the appeal, though 
on different grounds. There will be no 
order as to costs. 

ANANT SINGH, 


Io 6. I 
agree. 
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(V 58 C 7) 
S. MURTAZA FAZL ALI, C. J. ‘AND 
J. N. BHAT, J. 
Krishen Lal, Petitioner v. Mst. 
Krishna and others; Respondents. 
. First Appeal No. 35 of 1966, D/- 1-5- 
1970, from order of Dist. J., ee 


D/- 1-10-1966. 


(A) Hindu Marriage Act (1955), Sec- 
or 9 and 28 — Restitution of conjugal 
ts — Application for, by husband 

on ground of absence of proof 

aE marriage — Appeal against — Wife 
remarrying pending appeal — Appellate 
Court satisfied about proof of earlier 
marriage — Remarriage cannot stand in 
way of a decree of restitution of con- 
jugal rights being passed in favour of 
appellant. AIR 1965 Madh Pra 194, Dis- 
sented from; AIR 1967 SC 581 and AIR 
1969 Mad 405, Rel. on. (Para 8) 


(B) Hindu Marriage Act (1955), Sec- 
tions 15 and 28 — Object of Section 15 
— Section 15 does not override even .by 
implication Section .28. 


Section 15 of the Act is a special 
provision which relates to decrees of 
divorce. The proviso to Section 15 when 
read with the Section would make it 
clear that in case no appeal has been 
preferred or in case an appeal has -been 
decided. ‘before expiry of one year from 
the decree of the First Court, the suc- 
cessful spouse has still to wait for one 
year. This is the object of the Section. 


GN/GN/C942/70/GKC/P. 


Kishen Lal. v. Krishna (Bhat J.) 
dence has been adduced to show that the © 


uphold 


Appeal dismissed. 
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The principle. behind this is very salu- 
tary because it compels the party who 
gets a decree for divorce to wait at least 
for one year and to reconsider the posi- 
tion and to avoid further complications 
of any offspring that may be born after 
the decree but before one year. This 
Section nowhere overrides even by im- 
plication Section 28 of the Act which 
confers a right of appeal against any 
decree passed under the Act. 

(Para 7) 


Cases Referred: Chronological ` Paras 
(1969) ATR 1969 Mad 405 (V 56) = 
(1969) 1 Mad LJ 402, Vathsala v. 
Manoharan 
(1967) AIR 1967 SC 581 (V 54) = 
(1967) 1 SCR 864, Chandra Mohini 
v. Avinash Prasad . 8 
(1965) AIR 1965 Madh Pra 194 
(V 52)--=- 1965 MPLJ 321, Mohan- 
murari v. Kusumkumari 2 
(1957) AIR 1957 SC 540 (V 44) = 


F Par SCR 488, Garikapati Veeraya 


N. Subbiah Choudhry 8 
(1899) ILR 22 Mad 68 = 8 Mad 
LJ 231 (FB), Chappan v. Moidin- 
kutti - 8 
H. L. Wazir, for Appellant; L. K. 
Kotwal, for Respond ents. 


BHAT, J.:— This appeal arises out 
of an application under Section 9 of the 
Hindu Marriage Act brought by the 
appellant against Mst. Krishna alleging 
her to be his wife, and against the other 
defendants for an injunction that they 
should not in any way interfere in the 
discharge of marital obligations by Mst. 
Krishna towards the appellant-petitioner. 
The application was resisted in the trial 
court, the Court of the District Magis- 
trate Judge, Kathua and the then Dis- 


` trict Judge, Sardar Amir Singh, dismiss- 


ed the petition of the appellant on 1-10- 
1966 holding that no marriage was prov- 
ed between the appellant and Mst. 
Krishna. It may be stated that Mst. 
Krishna and others defendants had cate- 
gorically ‘denied Krishna’s. marriage with 
the petitioner. The defence of the res- 
pondents in that case had resulted in 
framing the following issues:— 


i. Whether Mst. Krishna respon- 

dent was married to the ap- 

_ plicant on 2nd Phagan, 20167 
O. P. A. 

2. If issue No. 1 is proved in the 

affirmative, whether Mst. — 

Krishna respondent has with- 

out any reasonable cause leff 

N one of the applicant? 


B. If issues Nos. 1 and 2 are pro 

_ ved, whether the other res 
pondents interfere in her re- 
siding with the applicant? 
0O. P.A. . 

4. Relief. - 


32 J. & K. [Prs. 2-5} Krishan Lal v. Krishna (Bhat J.) 
2i When the appeal came before ' 


us, we heard the learned counsel for the 
parties and we were shown unambigu- 
ous evidence about the existence and 
proof of the marriage of the appellant 
with the respondent Krishna, in parti- 
cular certified copies of applications made 
by Mst. Krishna against the appellant 
under Ss. 10/13 of the Hindu Marriage 
Act. These applications had been admit- 
ted by the respondent Krishna in her 
statement but she had stated that her 
counsel Lala Saindass and Lala Tej Ram 
- put in some applications, the contents 
whereof she did not know. - After hear- 


ing the learned counsel for the -parties - 


about the question of marriage,.we were Mr: 


of the opinion that the marriage.of the 
appellant with Krishna was proved and 


in our order dated 28rd April, 1968. we- 


clearly held that we do not agree with 
the finding of the.trial court on issue 
No. 1 but we called for a finding on 
issues Nos. 2 and 3 from the trial court. 
The District Judge who had first dismiss- 


ed the application of the appellant u/s. 9 


of the Hindu Marriage Act, Sardar Amir 
Singh was succeeded by another District 
Judge Kanwar Hari Singh. He returned 
a finding against the appellant on both 
these issues, vide his order dated 9-7- 
1968; but be devoted a sufficient portion 
of his report to a point, which was never 
referred to him, suggesting that the ap- 
peal should fail because Krishna had 


married after she secured a decree of’ 


annulment of her: marriage ‘with the 
appellant. This uncalled for portion of 
the report was based on the application 
moved before him on 9-7-1968 ‘by the 
counsel for Mst. Krishna. The learned 


Judge was influenced by a certain autho- - 
rity of the Madhya Pradesh High Court ` 


reported as AIR 1965 Madh: Pra 194. 
After the finding of the lower court was 
received, the parties were given time to 
file their objections against the finding 
of the District Judge. l - 


3. We 
learned counsel for the parties. - 


4. It was conceded before us by. 
the learned counsel appearing for the 
respondents that the finding on issue 
No. 1 as given by the trial court cannot 
be supported and in view of our finding 
recorded on 23-4-1969, it was not open 
to him to again canvass the question of 
marriage between the appellant and Mst. 
Krishna. But like Kanwar Harisingh, 
he relied on the Madhya Pradesh ruling 
and argued that since the decree declar- 
ing that no marriage had taken place 
between Mst. Krishna and the appellant, 
Mst. Krishna was free to enter into an- 
other marriage and she had actually 
married. We have perused the applica- 
tion presented in the trial court by Mst. 
Krishna on 9-7-1968. In that application 


have again . heard the - 


_ either party to the marriage to 


A.L R. 


the respondent Mst. Krishna does noft 
state any particular date when she en- 
tered into another marriage with one 
Jagan Nath. The original petition was 
dismissed by the trial court on 1-10-1966 
and the appeal was presented in this 
court on 19-12-1966 which means that 
it was presented within time allowed for 
appeal under the law of limitation. It 
seems Mst. Krishna has married after 
the appeal was preferred: otherwise also 
whether she ‘married Jagan Nath before 


the time for presenting the -appeal had 


or after the appeal had been 
filed, would make no difference in our 
opinion in the legal 


It does, no doubt, support his 
contention: ` The learned Judges who 
heard the appealhave decided that when 
the -wife's application for annulment of- 
her marriage was decreed by the trial 
Court, there was no legal “incompetency 
in the wife for contracting a remarriage 
once her marriage with the appellant 
had been annulled. The marriage having 
been annulled, their status as husband 
and wife of -each other had ceased to 
exist. If the appellant wanted the sta- 
tus .quo to be preserved till the final 
decision of the appeal, he should have 
applied for a prohibitory order restrain- 
ing. the respondent from marrying again 
til the appeal filed- by him had been 
decided. When the remarriage was a 
valid marriage, it could not be annulled 
or : dissolved for the reason that it was 
contracted during the pendency of the 
appeal, nor could it be affected by the 
ultimate decision of the appeal, even if 
it went in favour of the appellant. Thus 
the appeal had been rendered infructu- 
ous by ‘the remarriage of the respondent 
wife during pendency of appeal.” 


-5> - With utmost respect to the 
Iearned Judges of the Madhya Pradesh 
High Court, who decided this appeal, -we 
are not able to persuade ourselves to 
follow this authority. This was never 
the intention of Section 15 of the Hindu 
Marriage Act which has been relied 
upon by their Lordships of the Madhya 
Pradesh High Court. Section 15 of the 
Act in our opinion is a. special. provision 
which relates to decree of divorce: This 
section lays down that: —: 


: “When a marriage has been dissolv- 
ed by a decree of 


marry 
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In the first e the section clearly says 
that the successful party. has to wait till 


the disposal of the appeal or: at. least 
upto the time for appealing has .expired. 

6.- In our opinion’ the: object of 
this section is to make a su party 


wait for remarriage for at- 
year after the marriage has ` 


least one 
been dis- 


solved. This is contained in the proviso. 


to the section. The proviso reads as, 
under:— 
“Provided that it shall not be TE 


ful for the respective parties to marry 
again unless at the date of such marriage 
at least one year has elapsed from the 


date of the decree in the court of. the 


first instance. 


7. This proviso when read with 
the section would make it clear that in 
case no appeal has been preferred. or-in 
case an appeal has been decided before 











has still to wait for one year. This is 
the object of this section. The. principle 
behind this paenan appears .to us to be 
salutary, because it’. 
party who gets a decree for divorce to 
wait at least for one year and to recon- 
sider the position, and to avoid further 
complications of any offspring that may 
be born after the decree but before one 
year. This section clearly -has- no appli- 
cation to applications under other sec- 
tions of the Act. What we mean to say 
is that it nowhere overrides even by 
implication Section 28 of. the Act; under 
Section 29 all decrees and orders made 
by the Court in any proceedings under 


this Act shall be enforced in -like man- . 


ner as the decrees and orders-of the 
court made in the exercise of its original 
civil jurisdiction are enforced, and may 
be appealed from under any law for 
the time: being in force: 

Provided that there’ shall be. no ap- 
peal on the subject of costs-only:” ` 

8. . The petition of the appellant 
was under Section 9 of the ‘Act.- It. was 
dismissed, therefore it was- appealable 


under Section 28 of the Act. Under the. 


ordinary civil law a -decision is- only 





court of appeal. The word “appeal” has 
been held to nee ‘the removal of a 
cause pees ‘inferior to a superior 
court for ie purpose of testing. the 
soundness of the decision of the inferior 
icourt. See (1899) ILR 22 Mad 68 (FB) and 
it is in fact a complaint made. to the 

gher court that. the decree of the lower 
Suet Ge unsound and wrong. -It is. not 


a fresh suit but is only a -continuation - 


of original proceedings and a stage in 


th it itself. In AIR 1957 SC 540 it 
ee _an application for special leave 


has been -held that:-— 
i “the legal pursult of a remedy, 
sult, appeal and second ‘appeal are really 


1971 J. & K./3 IG G—30 


e expiry of one year from the decree’ 
of the. first court, the successful spouse . 


final when it is given: by ‘the highest ` 


Kishen Lal v: Krishna (Bhat J) fers. 5-8] J. & K. 33 


but steps:in a series of proce ngs all 
connected. by the intrinsic unity and are 
to. be regarded as one legal proceeding.” 

The. decree -that - got in her 
favour -from the trial court would- be 


effective. and: complete only . after the 


decision ‘of. the final court of appeal; if 


¿the decree. of the trial: court were set 


aside, the legal implication would be 
that the decree passed by the court of 


appeal would be deemed to -have been 


passed on the day when the first court 
passed the decree. These principles are 


“very well settled and we need not fur- 


ther ‘dilate upon this. point because the 


“matter is fully covered. by a e, 


There the Lordships extended 
the provisions of Section 28 upto the 
stage of special leave to the Supreme 
Court. Their Lordships considered the 


‘effect of Section 15 of the Act so much 


relied upon by the Madhya Pradesh 
High Court and the counsel for the res- 
pondents,.as well as section 28: Their 


Lordships neid. as under:— 


“We are of EET that special leave ` 
cannot be revoked on grounds put for- 
ward on behalf of the first respondent. 
Section 28 of the Act inter alia provides 
that all decrees and orders made by the 


in force, 
were decrees and orders of the court 
made in the exercise of its original civil 
jurisdiction. Section 15 provides that 
when a marriage has been dissolved 
by a decree of divorce and there is no 
right of appeal against the decree or if 
there is such pias of appeal, the time 
for appealing has expired without an 
appeal having been presented, or an ap- 
peal has been presented but has been 
dismissed, -it shall be lawful for either 
party to the marriage to - marry 
again”. These two sections make it clear 
that where „a` marriage has been dissol- 
ved, either party to the marriage can 
lawfully marry only when there is no 
right of appeal against the decree dis- 
solving the header LE or, if there is such 
a right of appeal, the time for filing 
has. expired without an appeal having 
been presented or if an appeal has been 
presented it has been dismissed. It is 
true that Section 15 does not in terms. 
apply’ to a case of an application for spe- 
cial leave to this Court. Even so, we 
are of opinion that the party who has 
won in the High Court and got a decree 
of dissolution: cannot by 


marrying 
Court’s decree and thus- take away from 
the losing party the chance of eee oh l 
en 
though Section 15 may not apply in 
terms and it may not have been unlaw- 


34 J: & K. [Prs. 1-2] Mohim Singh v. Chattar Singh (Fazl Ali C. J.) 
_ ful for the first respondent to have mar- 


ried immediately after the High Court’s 
decree, for no appeal as of right lies 
from the decree of the High Court to 
this court in this matter, we still think 
that it was for the first respondent to 
make sure whether an‘ application for 
special leave had been filed in this court 
and he could not by marrying immedia- 
tely after the High Court’s decree de- 
prive the appellant of the chance to pre- 
sent a special leave petition to this court. 
If a person does so, he takes a risk and 
cannot ask this court to revoke the spe- 
-cial leave on this ground. We need not 
consider the question as to whether the 
child born to the new wife on May 20, 
1965 would be legitimate or not, except 
' to say that in such a situation Sec. 16 
of the Act may come to the aid of the 
new child. . We cannot, therefore, re- 
voke the special leave on the grounds 
put forward on behalf of 
pondent and hereby dismiss Pe applica- 
tion for revocation of special leave.” 


This authority has been followed in an- 
other case by the Madras High Court 
reported as AIR 1969 Mad 405. There- 
fore this argument of the learned coun- 
sel for the respondents or of the District 
Judge Kathua who has transgressed the 
directions given by this court in our 
order dated 23rd April, 1968 cannot help 
the respondents. In our opinion the 
marriage has been proved between the 
appellant and Mst. Krishna and Mst. 
Krishna’s ‘remarriage with Jagan Nath 
cannot stand in the way of a decree 
being passed in favour of the appellant. 
Mr. Hardesh has returned a finding on 
the two issues against the. Figen We 
do not want to disturb 
rived at by the court below on issue 
No. 3 in so far as it pertains to other 
respondents but the trial court has err- 
ed in returning a finding on issue No. 2. 
The appellant prays that his wife should 
live with him. She is not prepared to 
live with him. On the other hand she 
states that she is the wife of one Jagan 
Nath ,and would like to stay with him. 
Obviously this simple narration of the 
admitted position of the parties would 
bring the action of Mst.. Krishna within 
the four corners of Section 9 of the Act 


language means that she 
reasonable excuse, withdrawn from ‘the 
the appellant. 





9. We therefore, set aside the 


decree passed -by the trial court and ac-. 


cept this appeal’ to this extent that a 
decree . for restitution of conjugal rights 


the first res- 7 


the finding ar- - 


A.L R 


is passed in favour of the appellant. 
against Mst. Krishna respondent. The 
appeal fails, so’ far as it prays for an 
injunction against the other respondents. 
There will be no order as to costs. 


S. M. F. ALL C. J::= | 10.. I 
agree. . 
Appeal partly allowed. 
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AIR 1971 JAMMU AND 
(V 58 C 8) 

S. MURTAZA FAZL ALL C. J. AND 
J. N. BHAT, J. 


. Mohim Singh, Defendant Appellant 
v. Chattar Singh, Plaintiff Respondent. 

Second Appeal No. 23 of 1968, D/- 
22-4-1970, from order of Dist. J., Jammu 
D/- 10-5-1968. 


J. and K. T. P. Act (42 of 1977 
(1920 AD 1), Section 138 —. Mortgage of 
property — Subsequent oral sale by 
mortgagor to mortgagee alleged — Oral 
sale invalid under Section 138 — Mort- 
agee cannot claim adverse possession 
m see of alleged sale — Mortgagee ` 
possession as a mortgagee 

oniy = p AR 1963 SC 70 A AIR 1967 
SC 978 and AIR 1965 J and K 83, Ap- 
plied. (Para 5) 


Cases Referred : Chronological. Paras 
(1967) AIR 1967 SC 978 (V 54) = 

(1967) 1 SCR 873, Soni Lalji eo 

v. Soni Kalidas Devchand 4, 5 
(1965) AIR 1965 J and K 83 ` 

(V 52) = 1965 Kash LJ 85, 

Hee v. .Mst. Shahni 7 
(1963) AIR 1963 SC 70 (V 50) = 

(1963) 3 SCR 229, Padma Vithoba 

v. Mohd. Multani 4, 6 
(1962) AIR 1962 Pat 198 (V 49), 

Badri Singh v. Baldeo Singh 
(1921) AIR 1921 Mad 82 (V 8) = 

ILR team 253, Kandaswami v. 

a 


V. S. Malhotra, 
Singh, for Respondent. 


FAZL ALI, C. J. :— This is a defend- 


4, 6 


for 


Appellant, L 


‘ant’s second appeal in a suit for pos- 


session of 8 kanals and 7 marlas of land 
in. Khata No. 19 situate in village Goda 
Chabilian Tehsil Jammu. . . 

2. The plaintiff brought the pre- 
sent suit for possession and in the alter- 
native for, redemption ‘on the ground 
that the land in question had been mort- 
gaged by the plaintiff to the defendant 
on 17th Chet 2005 (B), for a sum of 
Rs. 200/-. ` Since the mortgage was an 
unregistered one, the plaintiff prayed 
for possession of the property or in the 
alternative for redemption of the mort- 
gage on payment of a sum of Rs. 200/-. 
The plaintiff alleged that he had served 
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a notice on the defendant to redeem the 
land and hand over possession to him, 
but in reply to this notice the defendant 
denied the subsistence of the mortgage 
and pleaded that the mortgage was 

ed by an oral sale and the mort- 
gagee had acquired title by adverse pos- 
session. Hence the plaintiff prayed for 
a decree for possession. 


3. The suit was resisted by the 
defendant on the ground that soon after 
the mortgage was executed, there 
was an oral sale between the parties 
by which the land mortgaged to the defen- 
dant was sold to him for a sum of 
Rs. 550/-., According to the defendant 
this sale took place on Ist Jeth 2007 and 
ever since then he was in possession of 


the property and even if the sale was - 


invalid, he had acquired title by ad- 
verse possession. The trial court decreed 
the suit on payment of Rs. .450/-, but 


the District Judge on appeal held that - 


the oral sale was proved and he there- 
fore dismissed the suit. There was a 
second appeal to this court which was 
heard by one of us (Bhat, J.) who re- 
manded the suit for framing additional 
issues. The learned Judge, however, 
held that the factum of the oral sale 
was proved beyond any doubt and he 
accordingly closed this part of the case. 
When the case went back on remand, 
the trial court of the Sub-Registrar 
Munsiff dismissed the suit on 31-8-65, 
but on appeal the District Judge accept- 
ed the appeal and decreed the plaintiffs 
suit, holding that since the oral sale 
was invalid and hit by Section 138 of 
the T. P. Act and the defendant was a 
mortgagee, he could not acquire title by 


adverse possession. Hence this second 
appeal before us. 
4. The learned counsel appear- 


the appellant . submitted be- 
fore us that , in view of the admitted 
findings of “the District Judge that 
the oral sale was invalid the defend- 
ant started prescribing from the date 
of the sale, namely Ist Jeth 2007 and 
had acquired title by prescription. The 
learned counsel relied upon several 
authorities in AIR 1963 SC 70, AIR 1967 
SC 978 and AIR 1962 Pat 198. It was 
submitted before us that even though 
the sale was invalid, the character of 
possession of the defendant as a mort- 
gagee was converted into that of a tres- 
passer and ripened into title by adverse 
possession after the expiry of 12 years 
from the date of the sale. 


ing for 


It was point- 
ed out that in similar circumstances the 
Supreme Court in AIR 1963 SC 70 


(supra) had held that the mortgagee 

d acquired title by adverse possession. 
In this connexion reliance was placed on 
the following observations of the 
Supreme Court:— 


Mohim Singh v: Chattar Singh (Fazl Ali C. J.) 
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“It is not disputed: that when a per- 
son gets into possession of properties as 
mortgagee, he cannot by any unilateral 
act or declaration of his prescribe for a 
title by adverse possession against the 
mortgagor, because in law his possession 
is that of the mortgagor. But’ what is con- 
tended is that if the mortgagor and mort- 
gagee subsequently enter into a tran- 
saction under which the mortgagee is to 
hold the properties thereafter not as a 
mortgagee but as owner that would be 
sufficient to start adverse possession 
against the mortgagor if the transaction is 
for any reason inoperative under the law. 
This contention, in our opinion, is well 
founded. Though there was at one time 
a body of judicial’ opinion that when a 


any circum- 
stances acquire a title by prescription 
against the owner, the law is now fairly 
well settled that he can do so where 
there is a change in the character of his 

m under an agreement with the 
owner, vide Kanda Swami v. Chinnabba, 
AIR 1921 Mad 82.” 


A perusal of these observations of their 
Lordships shows that two important pro- 
positions had been adumbrated by them: 
(1) That it was not open to a mortgagee 
to convert the nature of his possession 
as a mortgagee into one of an owner 
merely by a unilateral act or declara- 
tion; (2) where, however, the two part- 


‘jes entered into a transaction, though 


illegal, by which the mortgagee was put 
in possession as an owner, then the 
mortgagee will start prescribing from 
that date. Presumably 
seems to support the contention of the 
counsel for the appellant, but having 
regard to the peculiar position of law 
in our State, the present case falls with- 


in the proposition No. 1 laid down by 
their Lo ips, that is to say, a unilate 
ral act of mortgagee will not en- 


able him to convert his possession from 
a mortgagor to that of an owner. In 
this case it is admitted that the’ defend- 
ant was a mortgagee before the sale 
took place. It is further submitted that 
the sale was an oral one and was nei | 
ther reduced into writing nor was it 

.' Section 138 of the T. P. 
Act is a provision which is peculiar to 
Sar Siete and: dod: ot exist in the 
T. P. Act applicable to the rest of India. 
ae relevant part of Section 138 runs 

us :— 


1. No transfer of immovable property, 
except in-a case governed by any 
special Jaw to the contrary, 
eT ee ae ee 
writing registered and (the regis- 
tration thereof has been completed 
in accordance with subs. (3) of 
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5S. 61 of the Registration Act, 


1877). 


2. No Court shall éntertain a suit for 
pre-emption in. ‘respect - a transfer 
of--any such. immovable property 
unless; the transfer: complies with 
-the provision of- sub -section (1). ` 


8 No person shall take possession of, 

i or commence to build or build on, 
.- any-land in the province of Kash- 

- imir. which has been transferred or 
has: been contracted 

. ferred to him unless and. until 
-such transfer becomes valid under 

the- -provisions of. sub-s. {1). 


4. No. person. who has. 
transfer -of 
referred to. in sub-s. (1) shall 
ply for and obtain from any Reve- 
nue or Settlement Officer or Court 
any. alteration ‘in. any: 


. existing 
. entry. in any Settlement Record -or: 


- paper, unless such ` person pro- 
- duces before such. officer or court 
a duly executed registered instru- 
ment the E whereof has 
been completed in the manner 
: specified in sub-s. (1).- And no 
. such officer or court shall alter or 
cause to be’altered any such entry 
except upon the production of an 
instrument ice ighas (in the 
aforesaid manner).” l 


“5. It is 
. section prohibits any transfer, unless it 
fs in writing- . registered Secondly it 
. prohibits even the revenue or the Settle- 
. ment Officer or the Court from altering 
any existing entry in-any settlement re- 
cord or paper in respect of.such a tran- 
saction. Thus the 
in the status of the mortgagee effected 
by a.transfer which is T contravention 
of Section 138 of the T. P. Act is com- 
pletely prohibited. This being so,. the 
transaction of sale is completely effect- 
ed (effaced?) and the 
person in possession from changing or 
altering. the nature and’. character of 
his possession. In other words, the posi- 


tion -is that the. mortgagee is prevented . 


by the statute to alter -or change his 
status as a mortgagee. into any other 
capacity by. virtue of Section 138 (1) and 
138 (4) of- the Act (Supra).. Thus it, is 
quite clear that a mortgagee is not per- 


mitted to change his status under an” 


oral salé and if he does so, it will be 
deemed to be his wumilateral and not a 
bilateral act. Their Lordships - of the 
Supreme Court have- already pointed 
out that the mortgagee cannot be allow- 
ed to change his status merely by a uni- 
lateral act. Since the statute in the 
present case steps -in in order to- prevent 
the vendor from allowing the vendee to 
acquire the status of a- vendee or from 


to be trans- 


obtained a 
- immovable Poa 
ap- ` 


tion 138 of the T.-P. Act (Supra). 


- considerations mentioned 


therefore clear that this . 
‘ purchaser being in fiduciary 


alteration or change . 


law. prohibits a 


ALR 


changing his previous status, in the’ ey 
of -law,. the vendor must be deemed to 
be incompetent to confer any right 
the vendee. If, therefore, the mortgag 
is prevented from altering the ‘nature 
and character - of his possession as. a 
mortgagee, then it is manifest that ‘his 
possession: even after the sale would be 
referable to a lawful title and the pre- 
vious status he possessed. A mortgagee, 
so long as - he remains a mortgagee, can- 


‘not acquire an absolute title. by pres- 


cription, ‘In other words, the possession 
of a vendee is just like .a vendee who 
has taken a sale deed from a:minor who > 
is incompetent ‘to. contract. . Thus as the. 
incompetency in such case arises out of 
the provisions of: the Contract Act. 
Similarly the .incompetency of the ven- 
dor to sell -property arises out of the 
statutory prohibition: contained in ae 
e 
position, however, would be - different: if 
the defendant would not have been a 
mortgagee at all and would have been 
put in possession under an oral sale. 
In that case he would have become a’ 
rank trespasser and would have started 
prescribing from the date when he was 
let in possession by the. owner and the 
above would 
not: have applied to such a case. We 
are fortified in this view by a decision 
of: the Supreme Court in AIR 1967 ‘SC 
978. (982) where their*Lordshtps held that. 
where the sale was yoidable at. the iñ- 
stance of the. respondents. the mortgagee 
possession, 
ar Narea would not be adverse as 
the respondents. In. that case 

their 1 Lordships observed as follows:— 


Hr is thus clear that though the 
sale dated September 10, 1930, in favour- 
of Kanji and Lalji was not void. but 
voidable at the instance of respondents 
1 and 2 by reason of their earlier con- 
tract and though as between the mort- 
gagors and Kanji and Lalji the sale was 
valid and binding, it was subject to 
the right of specific performance which 
respondents 1 and 2 had acquired ‘and 
Kanji and ‘Lalji -being ina fiduciary 
position, their. possession _ was not ad- 
verse as against respondents 1 and -2. . 
Therefore their suit for redemption can- 
not. be said to be barred even though 
the statutory period had expired.” 


` 6. The decision in AIR 1962 Paf 
198 merely repeats the proposition of 
law E ana in AIR 1963 SC 70 
(Supra). : - 
as “In ATR 1965 J and’ K 83 a 
Division Bench of -this court (to which 
both of us were a party) has held that 
since a transfer to a non-State subject 
hee prohibited by Section 139 of the 
. P. Act, such a transfer could not be 


1971 
permitted even if it was. in the name 
of Benamidar and the real: owner was 
a non-State subject. In this case the 


following observations were s mage we the 
Division Bench:— i 


“S. 139° of the T. P. es says ‘that 
all: Hidayats, resolutions ‘and n Te- 
stricting.and regulating transfers. of im- 


movable property in any part of the 


State of Jammu and Kashmir preserve 
intact’ the right of “transfer expressly 
taken away or restricted by- any. such 
enactment.. A whole list’ of circulars 
and hidayats in particular has been men- 


tioned in sub-section (2) of. this’ very. 


section and the commands, one of which 
has: been referred to above’ in addition 
to. others to the same effect have. also 
been mentioned. That means  acquisi- 
tion or transfer of any immovable pro- 
perty in favour of a person who is not 
a resident of this State is completely 
prohibited and banned under the laws 
of the State. The legal validity of these 
commands of His Highness has been 
kept intact under the Constitution Act 


(XIV) of 1996 as well as Section 157 of - 


the J. & K. Constitution.” 


For the reasons given above we find 


that the cases relied upon by the learned 
counsel for the appellant are distinguish- 
able and appear to be of no assistance 
to him. The appeal therefore fails and 
is dismissed - but in the. 
without any order as to cost. 





J. N. BHAT, J.:— 8 -I agree. 
ee Appeal ‘dismissed, 
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MIAN 'JALAL-UD-DIN, e. 
Raj Kumar Gupta, Petitioner V. 
Ram Lal Bhargotra and others, Respon- 
dents. 
- > Writ Petn. No. 45 of ‘1969, D/-: 
12-1969. 
Constitution of India, Article 226 — 
Natural justice — Use of 
in examination — Scrutiny . Committee 


must give opportunity of being heard to 
canddiate before passing order. proposing. 


disqualification to appear in nii 
examination. 


The scrutiny Committee for cases of 
use of unfair means in examination, be- 
fore passing an order proposing dis- 
qualification for a candidate to appear 
.in any examination for a specified period 
must give opportunity of being heard to 
concerned candidate. The impugned 
order of proposed punishment. therefore, 
Leaps merely after considering report 
of the 


GN/HN/D357/70/CWM/T ` 


(1969) L 
o romstancen 


the Constitution of India 


air means 


Superintendent and materjal - 


© Raj Kumar v. Ram Lal (Mian Jalal-ud-din J.) (Prs. 7-8){Pr 1] J. & K. 37 


seized . from the candidate in the exa- 
mination hall is liable to be quashed 


- even though -the order only contains re- 


commendation for punishment proposed 
and final order is to be passed by the 
competent - authority. after: i show 
cause notice to the.candidate as to why 


the proposed punishment: be not award- 
-ed -to him. 


-The Court while quashing 
the order can only- de: novo en- 
quiry into cħarges giving the candidate 
a reasonable opportunity to be beard. 
It cannot dircet the matter to be dropped 
on the ground that as the committee has 
acquired bias against the candidate any 
such enquiry by the Committee would 
be meaningless. A person who is charged 
with some allegation of actionable nature 
cannot get a clear chit from the Court 


‘on the ground that the inferior autho- 


rity or quasi judicial body has not. ad- 
opted the procedure in a particular way. 
1969 Kash LJ- 448, Rel. on. 

(Paras 8 and 9) 


Cases Referred: Chronological. Paras 

(1969) AIR 1969 SC 198 (V 56) = 

- (1969) 1 SCR 317, Suresh Koshy 
George v. Universitw of Kerala 4 


(1969) AIR 1969 Andh Pra 234 

(V 56), Chinnappa Reddy v. State 

of a Pradesh 
. P. A. No. 28 of 1969, 
D/- 3-12-1969 = 1969 Kash LJ 
448, Vice Chancellor, Jammu 
University v. Rameshwar Nath 

t 7 


R. S. Mehta, for Petitioner; Ishwar 
Singh, for Respondents. 


ORDER :— ‘This is a petition under 
Section 103 of the Jammu and: Kashmir 
Constitution read with Article 226 of 
for writ of 
certiorari to quash the show- cause 
notice No.’ F (9) U. F. M/MA/69 dated 
17th July 1969, whereby the respondent 
No. 1° has proposed. disqualification of 
the petitioner for.a period of three years 
by way of punishment under Statutes 
52 and 56 (ii) for the alleged use of un- 
fair means by the petitioner in the exa- 
mination of-Higher Secondary (Elective) 
conducted in March 1969 by. the Board 
of Jammu and Kashmir Secondary Edu- 
cation, and for a direction in the nature 
of mandamus directing. the respondents 
to declare the petitioner’s illegally with- 
held result forthwith, and for further 

on in the nature of mandamus 
permanently restraining respondent No. 
3 from instituting any further enquiry 
into the matter specified in the show 
cause notice. It is averred in the peti- 
tidn that the petitioner appeared in the 
Higher Secon ation in the 
month of March -1969 under Roll No. 


3089 through Higher -Secondary School 


Samba. . The results of the said Exami- 
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nation were declared by the Board in 
the month of May 1969 but the peti- 
tioner’s result has been withheld. 
the day of the result the petitioner did 
not receive communication from the res- 
pondents in any way allegedly charging 


‘him for what:is contained in the rele- 


vant para of the show cause notice (An- 
nexure A). 
tioner has been charged with . having 
used his -hand written gee of paper 
relevant to mathematics B which were 
eee to have been recovered from: him 

in the examination Hall‘ on 18-3-1969 
and that the petitioner had copied. ques- 
tions Nos. 1 (a), (b) and 5 (a) from the 
recovered material and that also he 
created disturbance in the Examination 
Hall. The committee for scrutiny of un- 
fair means cases has proposed punish- 
ment of 3 years disqualification for the 
petitioner to appear In any examination 
in pursuance of the Statute 52 (ii). 


The petitioner has further alleged 


that he has been proceeded against uni- 
laterally by the respondents 1 and 2 


to meet the es against him about 
the alleged guilt. No enquiry was held 
by the respondents in the presence of 
the petitioner, nor was any evidence of 
the charges made known to the peti- 
tioner before issuing the impugned show 
cause notice. The principles of natural 
justice have been violated inasmuch as 
the punishment of disqualification has 
been proposed without conducting any 
enquiry and behind the back of the peti- 
tioner. Neither the Superintendent of 
the Examination nor the respondents 
Nos. 1 and 2 ever asked the petitioner 
to ae any phic or explanation in 
his defence. It is further averred that 
the respondents Nos. 1 and: 2 have on 
the basis of some alleged evidence reach- 
ed a definite conclusion about the guilt 
of the petitioner and the scrutiny Com- 
mittee has recommended disqualification 
for three years and this has been done 
without a semblance of enquiry. The 
r ndent No. 2 which is the statutory 
body vested with powers to enquire into 
such cases quasi judicially has already 
prejudged the issue and has therefore 
acquired bias in favour of their findings. 
The conduct of the 
created a reasonable apprehension in 
the mind of the petitioner about his im- 
partiality and fairness. Therefore ‘the 
respondents are not now competent to 
hold any enquiry in the case, and even 
the respondent No. 1 is not competent 


to issue show cause notice to the peti- 


tioner. The ‘petitioner has, therefore 
made the prayers for quashing the show 
cause notice and for issuance of writs 
the nature of which has been mention- 


ed above. Along with the petition the ` 


Till | 


In the said notice the peti--. 


respondent 2 has - 


(b) and 5 (a) from 


. A.I R. 


petitioner has filed the affidavit and also 
the show cause notice (Annexure À). 


The respondent, the Joint 
eee of the Jammu and. Kashmir 
Board of Secondary Education has in his 
reply affidavit stated that the petitioner 


“was found copying in the examination 


Hall from the pieces of papers which 


along with the answer book. were seized 


from his possession by the Superinten- 
dent of the Examination Hall. The peti- 
tioner was asked to make statement but 
he declined to do- so. ‘The Superinten- 
dent thereupon -sent- the answer book, 
recovered pieces of paper and his -report 
for the consideration of the respondents.. 
After considering the same and. having 
found that some answers seemed to have 
been copied in the answer book from the 
plece recovered from the petitioner the 
Scrutiny Committee. came to the con- 
clusion that prima facie a case was 
made out against the petitioner and he 
was B served -with the show 
cause notice to explain as to why the 


without affording him any opportunity.. proposed punishment be not awarded to 


him. The proposed punishment was only 
a proposal which could be awarded in 
full or lesser degree or even the petitioner 
could be exonerated after he showed 
sufficient cause for the purpose. The 
said show cause notice was issued sim- 
ply to afford an opportunity to -the peti- 
tioner to make charges known to him. The 
petitioner was alleged to have been caught 
red-handed and also to have disobeyed ` 
the orders of the Superintendent and 
had created disturbance inside the Hall 
By issuing a show cause notice it was 
never meant that the authority had 
made up its mind against the petitioner. 
The principles of natural justice have 
not been ‘violated but have been fully 
con Hed with. The Committee has not 

ed any conclusion as yet. The 
AR is misconceived, premature, and 
is about a matter which is not justi- 
ciable. The case -has not prejudged 
and apprehension of the petitioner is 
unfounded. There has been no contra- 
vention of the Statutes of the Board. 
The prayer of the petitioner cannot be ~ 
fie and the a merits dis- 


3. I have heard the arguments of 
the learned counsel for the parties. 


4. The allegation against the 
petitioner is that three hand written 
pieces of paper relevant to the paper 
Mathematics B were recov from him 
in the Examination - Hall on 18-3-1969 
when he was taking examination and 
that he had copied questions Nos. 1. (a). 
from the recovered mate- 
rial and that he also created disturbance 
in the Examination Hall. The said mate- 


r 
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rial is alleged to have been seized from 
the petitioner in the Examination Hall 
by the Superintendent of the Examina- 
tion who referred the matter to the res- 
pondent No. 1. The case was referred 
to the Committee for scrutiny of unfair 
means cases and it has proposed the 
punishment under Statutes 52 and 56 (il). 
disqualification for three years for the 
candidate from appearing in any Exa- 
mination. The petitioner has been in- 
formed by a show cause notice that be- 
fore the final. orders of the competent 
authority are obtained on the aforesaid 
proposed punishment, he should show 
cause as to why the said action pro- 
posed by the Committee should not be 
taken: against him. The grievance of the 
petitioner is that he was not afforded 
any opportunity to be heard by the Com- 
mittee before passing the order of pro- 
posed punishment against him. He was 
not apprised of the charges and was not 
associated with any enquiry held against 
him. In this way the principles of natu- 
ral justice had been clearly violated and 
therefore the order proposed was liable 
to be quashed. It has been submitted 
that the relevant statutes governing the 
Board have been contravened. Before a 
final order was to be passed against the 
petitioner a preliminary enquiry ought 
to have been made-in presence of the 
petitioner. The expression “final Order” 
it is submitted, envisages that there 
should be a preceding enquiry in the 
matter at the initial stage which stage 
has been by-passed by the Committee. 
The impugned notice was therefore bad 
in law as the entire proceedings suffer- 
ed from serious infirmity. Reliance is 
placed on AIR 1969 Andh Pra 234 and 
AIR 1969 SC 198. 


5. A further contention has been 
raised that the Committee for scrutiny 
of unfair’ means cases has already pre- 
judged the issues in the case and it has 
acquired a bias against the petitioner, 
and for the vindication of the principles 
of natural justice it would be fair to 
quash the entire proceedings pending 
before the Committee and ask it to desist 
from proceeding further in the matter. 
In fact the petitioner wants that the 
entire matter against him be dropped 
and the Board be asked to declare his 
result of the Examination forthwith. . 


6. Mr. Ishwar Singh counsel for 
the respondent hason the other hand sub- 
mitted that the petition is misconceived 
and premature inasmuch as no final 
order has been passed by the respon- 
dents in the case. An enquiry is yet 
to be held; only a show cause -notice has 

served on the petitioner with a 
view: to afford him an opportunity to 
meet the charge against him. The Board 
being a domestic body the matters be- 


“ fair means by him 
. have 


Raj Kumar v. Ram Lal (Mian Jalal-ud-din J.) [Prs. 47] J. & K. 39 


fore it are not Pinan be justiciable. The 
respondent No. 2 had not incurred any 
bias against the petitioner pee have the 
issues been prejudged by them. 


7. While I agree with the learn- 
ed counsel for the respondents that 
proposed punishment is not a final ord 








elementary principles of natural 
justice have -been complied with in th 
case. What the respondent No. 2 ap 
to have doné is that after considering 
the report of the Superintendent of Exa- 
mination and also the 


Hall, it has proceeded to propose punish- 
ment of disqualification for three years 
for the petitioner and has submitted the 
same for final orders of the competent 
authority. The committee has not af- 
forded any opportunity to the petitioner 
to give an explanation or make a state- 
ment before proposing the punishment 
in respect of the alleged adoption of un- 
him and his reported 
misbehaviour. The Committee should 
associated the Petitioner with 


him of the charge in the first 
instance before taking any action in the 
matter. It appears that the order of pro- 

hment has been in 
the absence and behind the back of the 
petitioner. In an unreported case (Let- 
ters Patent Appeal No. 28 of 1969, Vice 
Chancellor Jammu University v. Rame- 
shwar Nath Bhat), a Division Bench of 
this Court held:— 


“Before taking any action against the 
students: (in that case) the scrutiny com- 
mittee should have examined the Supe- 
rintendent to prove his report in presence 
ofthe students andallow themto cross- 
éxamine him with a view to eliciting 
facts which might have gone to disprove 
the. report of the Superintendent. If 
the show cause notice of the Students 
respondents supported by an oath was 
to be rejected merely because the Supe- 
rintendent’s one sided report was to be 
treated as the final word then the ques- 
tion of giving notice to the students 
would have become an idle formality. 
After all serious allegations were made 
against the students and if proved the 
punishment would have prejudicially af- 
fected their career and it was therefore 
only proper thatthe students should have 
been given a real opportunity of meet- 
ing- the case made out against them by 
the University. We agree with Mr. 
Singh that the Syndicate being a domes- 
tic Tribunal, we cannot stretch the prin- 
ciples of natural justice too far so as to 


40 J. & K. (Prs. 7-10)-[Pr. 1] Jani v. Mohd. Khan (FB) (S. M. Fazl Ali C. J) 


-Insist. on the authorities to conform to 
strict Rules of thee riage nevertheless a 
reasonable opportunity of being heard 
had to be given to-.the tesa because 
the order proposed: to be: passed would 
-have - materially ‘affected their career.” 


8 In the instant case I find that: 


` the impugned order suffers from the a 
firmity that it has been passed by. th 
Scrutiny Committee. without associating 

the petitioner in the preliminary en 
quiry when the report of the Supdt. 


and the other material were considered - 












the Committee; therefore, the im- 
unishmen 


tioner that as -the stage of enquiry has . 


. and -the Committee has acq 
- isome bias against the petitioner any 
such enquiry by the Committee would 
` ‘now be meaningless. Therefore the mat- 
be ordered. to be ` dropped and the 


be quashed. . This would be 


on 
authority or 
has not adopted the 


corrupt practice in the examination rests 
the scrutiny Committee, and this 
court can only make a direction to it 
to adhere to the principles of na 
justice by affording an opportunity to 
the petitioner to’ appear before it and 
make a statement- or give an explanation 
and take full part in the enquiry before’ 
any punishment is proposed to be award- 
ed to him and before any final order 
is passed by the competent authority in 
this behalf. Because in 

e petitioner had been” ‘denied. -oppor- 
tuny ‘at the earlier- stage and the pro-- 
posed punishment had been passed in 

iolation of principles of- natural ee 

erefore it is hereby quashed. - 


9. I, therefore; partially ‘allow 
writ petition and while quashing 


the petitioner in his presence in accord- 
ance with the rules prescribed, give the 
petitioner a reasonable opportunity.. to 
be heard and thereafter 
priate order in this behalf as the ‘facts 
and the circumstances’ of the case would 
arrant. The Committee ‘will, however, 


S. MURTAZA FAZL-ALI, @. J, 


tis- 
- Mohd. Khan, Responden 


tire proceedings of holding an enquiry- 
stretching ` far as the custam- imposes an obligation 


the present case- | 


‘well-known 


” to live-in that- house. 


pass ah appro- l 


A.-L R 
shed its past impression in the matter, 


if any, and will proceed to D with 


the case with a fresh mind. 
10. I, EYE make * 


as to costs. 
- PR accordingly. 


no order 
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FULL’ BENCH. A 

J. N: 


' BHAT AND: JALAL-UD-DIN, Jd, 
Mst. Jani and a Appéllant Ves 


. Second Appeal No. ‘eT of 1968, D/- ~. 


© “3110-1969 against order of Dist: J. Bara- 
mulla, D/- 18-10-1968. 


Mahomedan -- Law ee 


a Marriage 
Restitution. .of. conjugal rights — Suit fue: 


by Khana Damad is. maintainable. _. 
Muslim law hae: been abrogated -by 
the custom of having a resident daugh- . 
ter under. which she along with her hus- 
band..continues to live with her father 
but it is only to a limited extent in so 


on the husband to live with his wife. 
If the wife- ai any, lawful ‚excuse 
refuses to perform -her ` marital obliga- 
tions in her father’s house a suit would 
lie to enforce. these obligations so long ` 
as the- Khana Damad does not want:to | 
enforce these obligations ‘outside the 
house.of wife's father. Second.. Appeals 
Nos. 201 and 204 of. 2008 oe ‘and Ki), 
Approved. ` (Para 2} 


Cases Referred : Chronological Paras 


' (2003) Second Appeals Nos. 201. 


and 204° of. 2003 PA and K.. 


gar Ahad v. Mst. Raja - E 
Ls- Quareshi, for APPEN R N. 
Dhar. ‘for Respond 


S. M. FAZL ote C. J.:— The Sent 
on which-a reference has been made to — 


‘this Bench ‘is as to. whether or: not a 
decree’ for restitution of conjugal rights 


can be passed at the instance of a hus- 
band who has-been’ taken’ as a Khana 
Damad . (husband: of the resident daugh-. 
ter). Thére ‘is no doubt that there is a 
custom ‘in some parts of 
the Kashmir province for having a resi- 
dent daughter by which a daughter -af-. 
ter marriage continues to live in her 
father’s house arid the husband has also 
It was submitted 
before ‘us that as this custom had abro- 
gated the provisions of the-Mohammedan — 
Law, the husband can in no circumstance 
file a .suit for restitution of conjugal 
rights either in his father’s house or 
outside. In support of this contention 
reliance was ‘placed on a Division Bench 


IN/IN/E909/70/MVI/B 
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decision of this court in Civil Second Ap- 

peals Nos. 201 and 204 of 2003 (J. and K.) 

Abdul Ahad v. Mst. Raja wherein Ghose, 

nae and Masud aan J. observed as 
ows: 


“The learned Munsif? was 
eee that the circumstance of a 

Khana Damad would not debar the hus- 
band from- bringing a suit for restitution 
of conjugal rights and that the appel- 
lant had not madé out a case for such 
restitution. The custom of making Khana 
Damads is well known in the valley and 
is widely prevalent. In this case the 
appellant admitted that he was taken as 
a Khana Damad. To this extent the Mus- 


lim law of marriage stands abrogated and’. 


it imposes an obligation upon the hus- 
band to reside in the _ bride’s father's 


house and not to ‘compel her to leavé ‘it 


and reside wi where. We 

agree with the Mea taken by the lower 

appellate es se behalf. In these 
appellant’s 


circumstances 
A of vane al rights” 


2 On a careful analysis and peru- 
sal of these observations we do not con- 
sider this judgment as an authority for 
the general proposition that no. suit 
under any circumstance lies for restitu- 
tion of conjugal rights at the instance of 

a Khana Damad. The Division Bench 
has rightly pointed out that the Muslim 





is entitled to a decree for restitution of 
oniuee rights to the extent indicated 
above - 


3. We, therefore, | answer the 
reference accordingly. The case 7 
now go back to the single Judge for 
decision on merits in the light of the 
opinion given above. 

J. N. BHAT, — 4, I agree. 

JALAL-UD-DIN. J.:— 5. I agree. 


Answer accordingly. 


Badrinath v. Hari. Bhagat 
of the 


of decree — Appeal - 


sult for. 
did not 


or to perform her marital obligations. 
and the husband can prove this fact, he 


‘shmi 
will (1993) AIR 1923 Mad 482 (V 10) = 
44 Mad LJ 


[Prs. 1-5] J. & K. 45 


AIR 1971 JAMMU AND KASHMIR 41 
- (V 58 C 11) 


JASWANT SINGH, J. 
cour os Appellant v. Hari Diii 


Respond ent: 
- Revenue. Second Appeal No. 6 of 
1969, D/- 11-11-1969 .against order of 


i Commr., Udhampur, D/- 12-12- 


` (A) Civil P: C. (1908), O. 41, R. 1 (1) 
—- -Provision is imperative — Memo of 
appeal not accompanied by certified copy 
is incompetent — 
Admission of appeal not accompanied by 
such copy — It can still be dismissed. 
AIR 1922 Lah 170. and AIR 1923 Mad 
482, Rel. on. (Paras 3, 9) 


(B) Limitation Act (1963), Section 5 
— Delay — Condonation o Cogent 
reasons must be made out — Filing of 
pers of appeal not accompanied by 
; ied copy of A ages by advocate of 
long standing — o explanation given 
for such a i — Application to con- 
done delay — Plea that certified copy 
not filed, appellant being illiterate — 
Held, delay could ‘not be condoned — 
Mistak advice negligently given by 
Counsel is no ground. AIR 1956 Assam 
AIR 1955 NUC (Cal) 2919 and 
AIR 1961 Punj 81 and AIR 1968 J. and 


K. 19, Dist. 

(Paras 12, 13) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 J. and K. 19 


(V 55) = 1968 Kash LJ 17, Mst. 

M v. Thakur 2, 6 8 
(967) AIR 1967 Punj 204 (V 54), 

Ram Nath v. Kanhya Lal 9 


- (1961) ATR 1961 SC 832 (V 48) =" 


(1961) 2 SCR 918, a .Dhish 
Bhargava v. Jawahar Lal Bhar- 

- gava ` 2, 2A 

ete AIR 1961 Puni 81 (V 48) = 

. 62 Punj LR 599, Sham Lal’ Thakar 
Das Aggarwal y. Punjab National 
Bank Ltd. 


Hom AIR 1956 Assam 120 (V 43), 
Debendra Nath Deb v. Hrishi- 
pada Purkayastha 
(1955) AIR 1955 NUC (Cal) 2919 
y , Mahabir Prosad Sharma 
Narayan Sureka 


2,4 


2, 5 


279, Sundaram Iye 
Muthuramalinga Sethupathi 
(1922) ATR 1922 Lah 170 (V 9) = 

169 Ind Cas 895, Chiniot Munici- 
pal Committee v. Bashi Ram 12, 13 
(1922) AIR 1922 Lah 172 (V 9) = 
9 Ind Cas 937, Nawab Begum : 
Allah Rakha 2 


B. L. Suri, for Appellant; D. D. 
Thakur, for Respondent. 


LM/BN/G332/69/YPB/P 


2, 12, 13 


42 J. & K. [Prs. 1-7] 


JUDGMENT :—This appeal is direct- 
ed against the decision dated 12-12-1968 
of the Collector, Udhampur, dismissing 
the appeal filed by the appellant against 
the judgment and decree dated 29-4. 1968 
‘passed by the Assistant Collector, theres 
pur, (decreeing the respondent’s suit in 

so far as it related to the ejectment of 
the appellant from land measuring 19 
kanals and 16 marlas situate in Village 
Kah Jagir, Tahsil, Udhampur) inter. alia 
on -the ground that t the appellant had 
not filed a copy of decree passed by 
the Assistant Collector along with the 
memorandum of appeal or at any time 
thereafter within the period of limita- 
tion allowed by law and no cogent rea- 
son had been made out for allowing 

to file the same during the course of 
arguments. 


2 Mr. Suri appearing on behalf of 


the appellant has urged that the first. 


appeal against the decision of the trial 
court was filed before the Collector on 
22-5-1988 and right upto 20-11-1968 no 
objection was raised either by the office 
of the Collector or by the opposite party 
to the effect that the memorandum of 
appeal not having been accompanied by 
‘a copy of the decree the appeal was not 
properly presented and was  incompe- 
. tent. The argument of the learned coun- 
sel is that the appeal having been admit- 
ted without a copy of a decree it could 
not have been di d subsequently on 
the ground that the memorandum of 
appeal was not accompanied by the re- 
quisite copy. He has further submitted 
that even assuming for the sake of argu- 
ment that the appeal was not properly 
presented the lower appellate 
ought to have condoned the delay under 
Section 5 of the Limitation Act. He has 
in eg aa of his submissions relied 

n the rulings reported in AIR 1956 
rene 120, AIR 1955 NUC (Cal) - 2919, 
AIR 1961 Puni 81, AIR 1968 J. and K. 
19, AIR 1922 Lah 172 and AIR 1923’ Mad 
482. 


2A. Mr. D. D. Thakur, eee 
for the respondent has on the other hand 
submitted that the provisions of O. 41, 
R. 1 of the Code of Civil Procedure are 
mandatory and the memorandum of ap- 
peal must be accompanied by a copy of 
the decree appealed against. He has 
further submitted that even the appel- 
-late court has no power to dispense with 
a copy of the decree and since the 
memorandum of appeal before the lower 
appellate court was not accompanied by 
a copy of trial court decree, the appeal 
was incompetent. He has in this con- 
nection referred me to a decon of the 
Supreme Court reported in AIR 1961 SC 
832. He has further urged that even 
assuming that section 5 of the - Limita- 
tion Act applies to appeals under the 


Badrinath v. Hari Bhagat (Jaswant Singh J.) 


court 


ATR 1961 Punj 81, the appellant 


A.L E. 


Tenancy Act, no sufficient reason for 
condonation of delay in filing a copy 
of the decree has been made out. in the 
present case. 


3. I have given my earnest beaut 
deration to the submissions made by the 
learned counsel for the parties and I am 
of the opinion that the order passed by 
the lower appellate court is correct and 
cannot be interfered with. The provi- 
sions of Order 41, Rule 1 (1) of the Code 
of Civil Procedure are imperative and 
it is essential that the memorandum of 
appeal should be accompanied by a copy 

of the decree appealed from. If a copy 
of the decree appealed from is not filed 
with the memorandum of appeal, the 
appeal is defective, Incomplete and can- 
not be treated as validly presented. I 
am fortified in this view by a decision 
of . the Supreme Court in Jagat Dhish 
Bhargava v. Jawahar Lal Bhargava, 
AIR 1961 SC 832 wherein their Lord- 
ships helt! that if at the time when the 
appeal is preferred a decree has already 
been drawn up by the trial Court and 
the appellant has not applied for it in 
time it would be a clear case where the 
appeal would be incomplete and a 
penalty of dismissal would be justified. 


å. In Debendra Nath Deb v. 
Hrishipada Purkayastha, AIR 1956 Assam 
120 the appellants were allowed to file 
a a copy of the decree appealed from after 

bine pE 'period of limitation as 

ower appellate Court had failed to 
cee up the decree as required by Sec- 
tion 33 of the Civil Procedure Code. 


5. In Mahabir Prosad Sharma v. 
Lakshmi Narayan Sureka, AIR 1955 NUC 
(Cal) 2919, the delay in filing a certified 
copy of the decree was condoned under 
Section 5 of the Limitation Act on the 
ground that for an appreciable time after 
the passing of the West Bengal Premises 
Rent Control (Temporary Provisions) 
Act (17 of 1950) appeals were admitted 
in the Court of Small Causes even if a 
copy of decree did not accompany the 
memorandum of ‘appeal. 


6. In Sham Lal Thakar Dass Ag- 
garwal v. Punjab National Bank Ltd. 
was 
held entitled to the benefit of Section 5 
of the Indian Limitation Act on the 
ground that the appeals were filed for 
a-considerable length of time in the High 
Court without a copy of the decree in 
the erroneous belief that no copy of the 
decree sheet was required to be filed 
along . with the memorandum of appeal. 


z ag. . In the present case. there was 
no default on the part of the trial Court 
or its office and the decree appears to 
have been drawn up before 8-5-1968 on 
which date a copy of the same was sup- 
plied to the respondent. Furthermore, 
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an application for a copy of the decree 
eg not appear to have been made by 

the appellant before 6-11-1968, nor was 
the requisite copy produced by him be 
fore the lower appellate court before 
20-11-1968. There is also nothing to. show 
that any practice of filing the appeals 
in this court without a copy of the 


decree appealed from had come to be 


built up. 


8. It is also to be noted that in 
his first application dated 2-5-1968 for 
a copy of the judgment of the trial court 
the appellant did not mention that he 
reguired it for the purpose of filing an 
appeal. Moreover, neither any request 
for time to produce the requisite copy 
was made nor granted to him by the 
lower appellate court. The Single Bench 
decision of this court in Mst. Mali v. 
Lassi Thakur, AIR 1968 J and K 19 cited 
by Mr. B. 
distinguishable, and cannot - be pressed 
into service by him. 


9. The contention of Mr. 
that the appeal having been admitted on 
22-5-1968 it could not have been dis- 
missed thereafter on the ground that the 
memorandum of appeal was not accom- 
panied by a certified copy of the decree 
appealed from, has no force. In Ram 
Nath v. Kanhya Lal, AIR 1967 Punj 204 
it has been held that even after an ap- 
peal has been admitted without a certi- 
fied copy of the decree annealed from 

e requirement of the relevant rule is 
not at an end and it is open to the court 
to dismiss the appeal on the ground that 

ave aforesaid certified copy was not filed 
it. 

10. Bearing in mind the provi- 
sions of Order 41, Rule 1 of the Code of 
Civil Procedure and the observations of 
their Lordships of the Supreme Court in 
AIR 1961 SC 832, I am clearly of the 
opinion that the appeal presented by the 
appellant before the Collector Udham- 
pur, was defective and incompetent. 


11. The next question for consi- 
deration is whether the extension of 
time for filing a copy of the decree ap- 

pealed from can be granted under S. 5 
of the Limitation Act and if so, whether 
sufficient reasons for exercise of discre- 
tion in favour of the appellant have been 
made out in the present case. 


12. Although it cannot in view of 
the decisions reported in AIR 1922 Lah 
170 and ATR 1923 Mad 482 be doubted 
that the provisions of Section 5 of the 
Limitation Act can be invoked for con- 
doning the delay and extending the time 
for filing a copy of the decree, cogent 
reasons for exercise of the discretion 

ust in my judgment be made out. 

13. Let us now see whether ade- 


quate and satisfactory reasons for exer- 
cise of discretion in favour of the ap- 


Sundri v. Mohd: Fafoo 


L. Suri is, therefore, clearly 


Suri 


[Prs. 7-14] J. & K. 43 


pellant under Section 5 of the Limita- 
tion Act had been made out in the pre 
sent case. The appeal before the lower 
appellate court appears to have been 
presented by Mr. G. L. Goel, Advocate, 
who I am told has about 17 years stand- 
ing at the Bar. He should have been 
well aware that a copy of the decree 
has to accompany the memorandum of 
appeal. He has not given any cogent 
explanation for the omission to file a 
copy of the decree along with the memo- 
randum of appeal or. its non-production 
within the period of limitation prescri- 
bed for filing an appeal. In the applica- 
tion filled by him on behalf of the ap- 
pellant the only reason assigned for con- 
donation of the delay in filing a copy 
of the decree appealed from was that 
the appellant was an illiterate person 
and a copy of the decree had not been 
filed by him along with the memoran- 
dum of appeal through an oversight. 
This laconic application has not even 
been supported by an affidavit. It is 
now -well settled that ignorance of law 
is no excuse and mistaken advice negli- 
gently given by a counsel cannot be a 
ground for condonation of delay. In the 
circumstances, the delay cannot be ex- 
cused. It is also interesting to note that 
in neither of the aforesaid two rulings 
viz., ATR 1922 Lah 170 and AIR 1923 
Mad 482 cited by Mr. Suri the discretion 
in favour of the appellant was exercised 


. under Section 5 of the Limitation Act 


and the delay in filing a copy of the 
decree excused. The Collector was, 
therefore, right in dismissing the appeal 
as time barred. 


14. This appeal, therefore, fails 
and is hereby dismissed but in the cir- 
cumstances - of the case without any 


order as to costs. 
Appeal densa 





AIR 1971 JAMMU AND KASHMIR 43 
(V 58 C 12) 


JASWANT SINGH AND ANANT 
SINGH, JJ. 
Mst.. Sundri, Appellant v. Mohamad 
Fafoo and another, Respondents. 
First Misc. Appeal No. 2 of 1970, 
D/- 25-8-1970, from order of Dist. J., D/- 
28-2-1970. 


Guardians and Wards Act (1890), 
Section 17 — Appointment of guardian 
of person of Muhammadan minor aged 
about five years — Welfare of mimor is 
of prime consideration — Mere fact that 
his mother remarries stranger after 
death of his father is no bar to her 
being appointed. AIR 1961 J. and K. 5 
and AIR 1915 Lah 390 (1) and AIR 1951 


KN/KN/F358/70/VSS/D 


- custody of the child as 


44 J. & K. [Prs. 1-6] 


Cal 205 and AIR 1932 AN 215, Relied 
on. i (Paras 5 to 8) 


Cases Referred: Chronological Paras 


(1961) AIR 1961 J. and K- 5 (y a) 
Hasan Bhat v. Ghulam M 
Bhat `. 5 

un AIR 1951 Cal 205 (v 38) - 

5 Cal WN 269, Abdul Mohit v. - 

Ore Zebunnessa Khatun 

(1944) AIR 1944 All 202 (V 31) = 
ILR (1944) All 368, Mt. Saminnissa 
v. Mt. Saida Khatun : 

(1942) AIR 1942 Cal 281 (V 29) = 
45 Cal WN 515, Tumina Khatun 
v. Gaharjan Bibi l 

(1932) AIR 1932 All 215 (V 19) = 

- ILR 54 All 128, Mt. Siddiqunnisa . 
Bibi v. Nisamuddin Khan 

(1915) AIR 1915 Lah 390. (1) (V- 2) 
= 28 Ind Cas 507, Musammat 
Fatima v. Musammat Rani 5 


“a 


Satya Pal Vobra,- for Appellant 
J. N. Langar, for Respondents. - 
JASWANT SINGH, J.:— This ap- 


peal under Section -47 of the Guardian 


and Wards Act is directed against an. 


order dated February 28, 1970, of the 
District Judge Srinagar, rej the 
application preferred by the appellant 
for gu ip of the person and pro- 
perty of her minor son, Ahmed, 
aged about five years, _on the ground 
that she had’ forfeited her right to the 
after the death 
of her first husband, ‘Ghulam . Mohamad 
Fafoo, she had contracted a remarriage 
with Khalik Dagga respondent No. 3 
herein, who is a stranger and not at all 
related to the minor. - 


i 2. It appears that on the death: 
of Ghulam Mohamad Fafoo two applica-. 


tions, one by the appellant who is the 
real mother of the minor, and another 
by respondent No. 2 herein, who is the 

aternal aunt of the minor, were made 

fore the learned District J udge claim- 
ing guardianship of ‘the person and pro- 
perty of the minor. The applications 
were contested by. respondent. No. 1 
herein who -is the paternal uncle of the 


minor on the ground that the applica- - 


tions were motivated by a desire to grab 
the property of the minor. By his order 
dated April 16,1969, the learned District 
Judge consolidated both the applications 
and after recording and considering the 
evidence adduced by the parties he. as 
already stated, passed an order on Febru- 
ary 28, 1970, holding. that the appellant 
having married a person who was not 
at all related to the minor could not be 
entrusted with his custody and that res- 
pondent No. 1 was a fit person to be 
appointed as the guardian of the person 
and property of the minor. -It is acl 
this order that the present Banco tans 
been preferred. 


Sundri v. Mohd. Fafoo (Jaswant Singh JJ} 


guardian 
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3. Appearing for the appellant 
Mr. S. P. Vohra has submitted that the 
remarriage by the appellant with a stran- 
ger did not constitute a bar to: her ap- 
pointment as a-guardian of the person 
of her minor son and that it would not 
be in the interest of the minor, who -is 
hardly: five years of age to remove him 


- from the custody of his mother. 


4. Mr. J. N. Langar appearing for 


-~ the respondent has on the other hand 


urged that the -mother . has disentitled 
herself to the custody of her minor son 
by contracting a marriage with a- stran- 
ger. 


5. We Hove given our earnest 
consideration to the submissions made by 
the learned counsel for the -parties -and 
are of opinion that.the learned District 
Judge was not right in holding that -the 
custody of the minor could not be given 


‘to the appellant because shé had mar- 


ried a stranger. A mother or a female 
relation of a minor child may lose- her 
preferential right to: be appointed as a 
if she contracts a remarriage 
with a stranger but that fact by itself 
does not disqualify her to be appointed 
as a guardian if it is otherwise in the 
interest of the minor. The welfare of 
the minor is of paramount consideration 
in the matter of the appointment of a 
guardian and there is no bar to the 
minor's mother or other female relation 


-whose husband is dead, and who has re- 


married to be appointed as the guardian 
of the minor. The words “subject to 
the provisions of this Section” occurring 
in Section 17 of the Guardians and Wards 
Act also lend support to this conclusion. 
We are.also supported in this view by a 
decision of this court in Hassan Bhat v. 
Ghulam Mohamad Bhat, AIR 1961 J. and 
K. 5, where it was observed as follows:— 


“Sub-section (1) of Section 17 of the 
Guardians and Wards Act, no doubt, pro- 
vides that the court is to be guided by = 
personal law but the words “subject to 
the provisions of this Section” clearly 
indicate that. the consideration of the 
welfare of the minor should be the para- 
mount factor and cannot be- subordinat- 
ed to the personal law of the minor.” 


The following observations made by 
Shadi Lal, J.. Musamat Fatima v. Musa- 
mmat Rani, 28 Ind Cas 507 = (AIR 1915 


Lah 390 (1)) are also worth quoting:— 


“The remarriage of a mother is not 
a sufficient reason to deprive her of the 
custody of her children for the question 
in case of guardianship always is whe- 
ther it is for the welfare of the minor 
to appoint a guardian.” 

6. ` It would be also advantageous 


to refer to the. following dictum laid 


down by their Lordships of the Calcutta 


1971 


High Court In Tumina Khatun v. Gahar- 
fan Bibi, AIR 1942 Cal 281 (which was 


also relied upon and followed in Abdul 


Mohit v. Mt. Zebunnessa Khatun, AIR 
1951 Cal 205): 


“Under Section 17 the’ welfare of 


the infant is the primary consideration. 


and a stranger may be appointed a guar- 
dian, in preference to a relation if -the 
court considers that the welfare of -the 
infant demands it.. The court should 
wherever possible make an appoint- 
ment which is. consistent with the perso- 
nal law to which the minor is subject; 


and when the personal’ law definitely” 


forbids the appointment of .a certain 
person as guardian, such person should 
not be appointed. The Mohamedan Law, 
however. has not forbidden the appoint- 
ment of a woman who has married a 
stranger to the minor to be guardian of 
the minor; all that it has laid down Is 
that a woman who has a preferential 


right to the custody of an infant loses- 


such right on her marriage to a stran- 
ger.” : <td 

7. In Mt. Siddiqunnisa Bibi 
Nisamuddin Khan, ILR 54 All 128 = 
(AIR 1932 All 215), Sir Shah Mohamad 
Sulaiman, the then acting Chief Justice, 
expressed the view of law as follows:— 

“There can be no doubt that so far 
as the power to appoint and declare the 
guardian of a minor under Section 17 
of the Act is concerned the personal law 
of the minor concerned is to be taken 
into consideration, but that law is not 
necessarily binding upon the Court, 
which must look to the welfare of the 
minor consistently. with that law. This 
is so in cases where Section 17 applies. 
In such cases the personal law has ta 
this extent been superseded that it is 
not absolutely binding on: the Court and 
can be-ignored if the welfare of minor 
requires that some one else, even in- 


y. 


consistently with that law, is the more. 


proper person to be appointed guardian 
of the minor.” i 
Observations made in Mt. Saminnissa v. 
Mt. Saida Khatun, AIR 1944 All 202, are 
also to the same effect. 

8. The above decisions leave no 
doubtin ourmind thatthe welfare of an 
infant is of prime consideration in the 
matter of appointment of a guardian for 
his person and the mere fact that -his 

other contracts a second marriage after 

e death of his father with a-stranger 
cannot stand in the way of her being 
appointed as a guardian of his person if 
his welfare so demands. a 

9. We have also questioned the 
minor witha view to ascertaining his wish. 
He has expressed his desire to remain with 
his mother. He is of very tender age 
and we do not think that it would con- 
tribute to his well being if we take him 


ag Ali -Mohd. v. Divnl. Commr. 


[Prs. 6-12] J. & K. 45 


out of the custody of his mother who 
in our opinion, is in a better position to 
look after. his health and comfort. The 
attention, affection; love and sympathy 
which the child requires cannot -be given 
to- him by his paternal uncle in the 
same measure as can be given by the 
mother specially when the child is hard- 
ly five years of age.” 


10. _ We accordingly allow this 
appeal-in part and in partial modification 
of the order of the learned District 
Judge, Srinagar, appoint the appellant as 
the guardian of the person of the minor 
until he attains the age of 12 years, 
when it would be open to respondents 1 
and 2 to make a fresh application for 
guardianship of- the person of the minor 
if the appellant neglects to look after 
the health, comfort, and education of 
the minor or otherwise renders herself 
unfit to act as guardian of his person. 
The appellant shall not remove the 
minor out -of the jurisdiction of the court 
Air n obtaining permission in that be- 


1. We do not, however, think it 
advisable to disturb the order of the 
learned District Judge appointing res- 
pondent No. 1 as i of the pro- 
perty of the minor. While upholding 
this part of the order of the learned Dis- 
trict Judge, we -direct him to ascertain 
the items of property belonging to the 
minor by holding a summary enquiry 
into the matter and then issue a certi- 
ficate to the respondent on his furnish- 
ing adequate security forthe due admin- 
istration and preservation of the pro- 


' 12. There will be no order as to 
costs of this appeal. 
Appeal allowed in part. 





AIR 1971 JAMMU AND KASHMIR 45 
. (V 58 C 13). | 
S. MURTAZA FAZL ALI, C. J. 
AH Mohd. Mir, Petitioner v. The 
Divisional Commr. Kashmir and another, 
Respondents. 


Writ Petn. No. 120 of 1968, D/- 23- 


7-1970. 


(A) J. and K. Land Revenue Act 

(12 of 1996), Sections 57 (3), 91 — Con- 
struction — Section 91 has to be read in 
harmony with Section 57(3) — Arrear 
of assigned land revenue — Can be re- 
covered only under Section 57 (3) and 
not under Sec. 91 — (Civil P. C. (1908), 
Section 9). a 
. While ‘all other charges ` payable 
under the Act may be recovered under 
the summary procedure under Section 
91, an arrear of assigned land. revenue 


IN/IN/E245/70/YPB/B 
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being a separate category can be realis- 
ed by filing a suit under Section 57 (3) 
with the authorisation of Collector. Sec- 
tion 91 cannot be read in isolation but 
has to be interpreted in harmony with 
Section 57 (3). A harmonious construc- 
tion leads to the conclusion that even 
though assigned land revenue may be a 
charge payable under the Act, the Act 
lays down a separate procedure for re- 
covery thereof. Not only the Jfurisdic- 
tion of Civil Court has not been taken 
away by Section 7 (3) but such a juris- 
diction has very much been . conferred 
by it and this is the only mode which 
has been prescribed for recovery of such 
land revenue. (Paras 2, 3) 


(B) Civil P. C. (1908), Section 9 — 
Jurisdiction of Civil Court — Exclusion 
of — Presumption as to, cannot be drawn 
unless intention to take it away is ex- 
pressly or by necessary intendment im- 
plied in the statute. . (Para 2) 


J. L. Chowdhury, for Appellant; Dy. 
Advocate General, for Respondents. 


ORDER :—This is an application 
against an order of the Divisional Com- 
missioner directing the realization of the 
extent of the land revenue from the 
petitioner by sale and attachment of his 
agricultural properties. This order pur- 
ports to have been passed under Sec. 91 
of the Land Revenue Act (hereinafter to 
be referred to as the Act). The peti- 
tioner is an agriculturist and was a 
Numberdar of Village Janwara. It was 
alleged that he had realized land reve- 
nue from the land owners of the village, 
but had not deposited the amount into 
the Government treasury. This allega- 
tion is however, denied by. the petitioner 
in his petition. 


2. It appears that In accordance 
with the rules framed by the Govern- 
ment land revenue is assigned to the 
Numberdars of the villages who are 
paid some percentage of the commission 
and are required to collect land revenue 
from the land owners. In other words, 
the Numberdars are assignees of the 
land revenue. The petitioner in the 
first place denied that he had collected 
any land revenue and defaulted in 
depositing the same in the Government 
treasury. Secondly the petitioner aver- 
red that even if he was liable to pay, the 
respondents could have recovered the 
amount by the specific procedure laid 
down, under Section 57 (3) of the Act 
and not under Section 91. In my opinion 
the contention raised by the learned 
counsel for the petitioner is well found- 
4 and must prevail. Section 57 runs 

us: ananman. 


“The Government may ne 
consistent with this Act to 
collection, 


rules 
to regulate the 
remission and suspension of 


A.L RE. 


land revenue and may by those rules © 
determine the circumstances and terms 
in and on which assigned land revenye 
may be collected by the assignee. 

(2) Where land revenue due to an 
assignee is collected by a Revenue Off- 
cer, there shall be deducted from the 
sum collected an amount of two per cent 
of such sum on account of the cost of 
coliection. 


Provided that land revenue payable 
in kind to an assignee shall not be col- 
lected by a Revenue Officer. 

_ (3) A suit for an arrear of assigned 
land revenue shall not be entertained: 
unless there is annexed to the plaint at 


- the time of the presentation thereof a- 


document under the hand of the Col- 
lector specially authorizing the institu- 
tion of the suit.” 

It would be seen from a perusal of this 
section that sub-clatise (3) lays down a 
specific procedure for filing a suit for 
arrear of assigned land revenue. - There 
can therefore be no doubt that where 
an assigned land revenue is in arrears, 
then the respondents should adopt the 
procedure laid down in sub-clause (3) of 
Section 57 by filing a suit against the 
petitioner after duly authorizing its in- 
stitution by the Collector. Reliance was, 
however, placed by. the Dy. Advocate 
General on Section 91 1a) of the Act 
which runs thus:— 


‘In addition to any sums. recoverable 
as arrears of land revenue under this 
Act or any other enactment for the time 
being in force the following sums may 
be so recovered, namely:— 


(a) fees, fines, costs and other 
charges, including rates and cesses, pay- 
able under this Act.” 

It was submitted that an arrear of as- 
signed land revenue would amount to 
charges payable under the Act and 
therefore could be. recoverable by the 
summary procedure laid down in Sec- 
tion 91 (supra). I am however unable to 
agree with this contention. In view o 
the specifice provisions of Section 57 (3) 
Section 91 cannot be read in  isolatio 
but has to be interpreted in harmony). 
with the provisions of Section 57 (3). 
A harmonious construction of these two 
provisions would lead to the inescapabl 
conclusion that even though assigned, 
land revenue may be a charge payabl 
under the Act, the Act so far as 
class of revenue is concerned, lays down 
a separate procedure for recovery of th 
arrears by filing a suit with the autho- 
rization of the Collector. It is well set- 
tled that unless the intention to take 
away the jurisdiction of the civil co 

is expressly or by necessary intendm 
implied in the statute, no such presump- 
tion can be drawn against the jurisdic- 
tion of civil court to entertain a suit. 


1971 


3. In the present case not only 
the jurisdiction of the civil court has not 
been taken away, by section 57 (3), but 
such a jurisdiction has very much been 
conferred by sub-clause (3) of Sec. 57 
and this is the only mode which has 
been prescribed for recovering arrear of 
assigned land revenue. In other words, 

e legal possession (position?) seems to 
e to be that whereas all other charges 
payable under the Act may be recover- 
ed under the harsh and summary pro- 
cedure prescribed by Section 91 of the 
ct, an arrear of assigned land revenue 
been put under a separate category 
and can be realized only in accordance 
ith the mode laid down by the statute 
sub-clause (3) of Section 57 of the 
ct. 


4. For the reasons piven above, 
it is manifest that the respondents are 
not entitled to realise the amount as 
arrear of land revenue under Section 91 
of the Act. The writ therefore succeeds 
and the order of the Divisional Commis- 
sioner dated 29-6-68 seeking to reglize 
the amount in question by sale and at- 
tachment of the properties of the peti- 
tioner is hereby quashed and the: Divi- 
sional Commissioner is restrained from 
realizing this amount under Section 91 
of the Act. It will, however, be open 
to the Divisional Commissioner to file 
a suit as prescribed under Section 57 (3) 
if he thinks that the petitioner is liable. 
The petitioner will be entitled to costs 
of Rs. 100/- from the respondents. 


Petition allowed. 
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(V 58 C 14) 
MIAN JALAL-UD-DIN, J. 
Sham Lal Saraf and another, Peti- 
tioners v. Yogiraj Shri Swami Somanand 
and others, Respondents. 


Civil Reva. No. 3 of 1969, D/- 6-5- 
1970. 


Religious Endowment Act (50 of 
els Section 6 —- Permission to file suit 
alist trustee, manager or superinten- 

dent of religious establishment — Grant 
of — Power is discretionary — Court 
has to see on perusal of application whe- 
ther prima facie case exists — Holding 
of enquiry not necessary — High Court 
in revision will not interfere with order 
under Section 6 unless it is shown to be 
perverse or without jurisdiction or has 


occasioned failure of justice — Civil 
C (1908), Section 115. (Para ` 5) 
M/s. S. Maul and S. N. Raina for 
Petitioner; M. S. Qureshi, for Respon- 
dents. - 
JN/JN/E910/70/DVT/P 


Sham Lal v. Yogiraj (Jalal-Ud-Din J.) (Prs. 3-4)-[Prs. 1-4] J. & K. 47 


ORDER :— This revision petition is 
directed against the order dated 19-11- 
1968 the learned District Judge, Srinagar 
granting leave to the plaintiff respon- 
dent to institute suit under Section 2 of 
the Religious Endowment Act of 1977. 


2. Learned counsel for the peti- 
tioner has submitted that the order is 
contrary to law and not in es a od 
with the spirit of the Religious Endow- 
ment Act, (hereinafter called ‘the Act’). 
The lower res did not issue any pro- 
cess against the petitioners and other 
respondents and no preliminary enquiry 
was conducted in order to ascertain whe- 
ther there was a prima facie case made 
out for granting leave to file the suit. 
The court of District Judge passed the 
order behind the back of the petitioners 
and without applying its mind to the 
petition. The application seeking leave 
to file the suit did not reveal any expli- 
cit grounds on which permission sae 
be given and there was no specific al- 


legations made against definite number 


of persons who according to the respon- 
dent constituted the trustees of the said 
shrine. Insinuation without any sub- 
stantial grounds against the distinguish- 
ed and reputed persons of integrity have 
been made for which there were no 
basis. The lg hae respondent No. 1 
did not belong to the State of Jammu 
and Kashmir and was not an interested 
person within the meaning of Section 2 
of the Act. It is further submitted that 
the impugned order be vacated and the 


application seeking permission be dis- 
missed. 
3. As against this the learned 


counsel for the plaintiff respondent has 
urged that the scope of Section 6 of the 
Act is limited. The court has not to 
embark upon any enquiry before grant- 
ing leave to file the suit. The lower 
court did apply its mind to the contents 
of the application and thereafter granted 


. the necessary permission to institute the 


suit. The plaintiff respondent No. 1 was 
undoubtedly a person interested as he 
being Hindu was interested in the per- 
formance of the worship or of the ser- 
vice of the religious establishment. The 
revision petition is misconceived and has 
got no substance. 


4. Now Section 2 of the Act pro- 
vides that any person or persons inter- 
ested in any religious establishment, or 
in the performance of the worship or 


‘of the service thereof, or the trusts re- 


lating thereto, may, without joining as 
plaintiff any of the other persons inter- 
ested therein, sue before the civil court 
the trustees manager or superintendent 
of such religious establishment for any 

easance, breach of trust or neglect 
of duty committed by such — trustee, 
manager or superintendent in respect of 


48 J. & K. (Prs. 47){Prs. 1-2] Harnam Singh v. State (Jalal-Ud-Din’ J} 


the trusts vested in, and the civil court 
may make directions as given in the sec- 
tion itself But before instituting a suit 
under this section permission to institute 
the suit is to be obtained -under Sec. 6 
of the Act. That section provides that 
no suit shall be entertained under the 
Act without a preliminary application 
being first made to the court for leave 
to institute such suit. The court on the 
perusal of the application, shall deter- 
mine whether there are sufficient prima 
facie grounds for institution of a suit, 
and if in the judgment’ of the court there 
are such grounds, leave shall be given 
for its institution. The order under re- 
vision is assailed on the grounds that 
the District Judge could not grant leave 
to institute the suit inasmuch ` as the 
essential requisites for filing the suit 
under Section 2 did not exist and ae 
no preliminary enquiry was Bera, 


5. Now’ under Section 6 of the 


preli enquiry; 
is eerie the scope and 
of de section. The matter of 






of a prima facie case rests with the Dis- 
It is on mere perusal of 


where permission 
should be given to the plaintiff to file 





6. Again, there is no 
saying that the plaintiff respondent No. 
1 is not a person interested. He is a 
Hindu, a Swami and is undoubtedly 
interested in the worship of the temple 


in regard to the existence 


carrying goods 


point in 


A. L Re 


and in its services and it cannot, there- 
fore, be said that he is debarred from 
instituting the suit under Section 2 of the 
Act. Definite allegations have been made 
in the plaint .and in the application 
which do come within me amol of Sec- - 
tion 2 of the Act. 


7: For the E reasons, I 
see no force in this revision petition 
which is hereby ; i 


Petition dismissed. 
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(V 58 C 15) 
MIAN JALAL-UD-DIN, J. - 
Harnam Singh and another, Peti- 
tioners v. State of Jammu and Kashmir 
and others, Respondents. 


`. Writ Petns. Nos. 
1969, D/- 27-1-1970. 


(A) J. and K. Land Revenue Act 
(12 of 1996), Section 90 —- Section does 
not confer arbitrary power on authority 
— Constitution of India, Article 14. AIR 
1969 J. and K. 52, Foll. (Para 7) 


(B) J. and K. Land - Revenue Act 
(12 of 1996), Section 90 — Certificate 
for recovery of arrears — Issue of — 
Giving ‘opportunity to defaulter to ex- 
plain is not a condition precedent. AIR 
1969 Guj 347, Disting. (Para 8) 
Cases Referred: Chronological ` Paras 
(1969) ATR 1969 Guj 349~ 

t 56) = 10 Guj LR 769, Dr. 
Harnamsingh Khalsa 


108 and 109 of 


Vv. 


P F. pars 5, 8 
(1969) AIR 1969 J: and K. 52 
Stat 56), Abdul Samad Pandit vV 
T Ay | 


: S. Mehta for Petitioners: Amar 
Chand, Addl Advocate General, for 
ORDER :— These two writ petitions 
have been posted for admission and raise 
common questions of fact and law. 


2. The petitioners in both the 
cases, are mule operators and work for 
from Kishtwar to the 
interior parts of Tehsil Kishtwar. -They 
have averred in their petitions that they 
whenever required by the- Tehstldar 
Kishtwar, transport food grains on their 
flock of mules to the interior parts. of 
the Tehsil. The food- grains were deli- 
vered by them at the fixed destination 
against payment of agreed freight. The 
Director Food and Supplies purportedly 
acting under Section 90 of the Land 
Revenue Act certified. by the impugned 
order that amounts were due from the 
petitioners for the cost of bags of wheat 
allegedly not delivered by the petitioners 
at the destination. The sald order, how- 


GN/GN/C940/70/BNP/M `> >- 
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ever, does nof refer to the period of 
time when the alleged non-delivery took 
place; that no notice, whatsoever, was 
given to the petitioners for explaining 
their cases by the said Director before 
determining the lability of the peti- 
tioners to pay the amount and before the 
issue of the certificates under Section 90 
of the Land Revenue Act. The peti- 
tloners did deliver the food grains at 
the destination against payment of 
freight. The petitioners have challeng- 
ed impugned order and also the vires of 
Section 90 of the Act on we following 
grounds :— 

(a) That the said section confers an 
arbitrary power in the’ executive; 

(b) That the said Act in general and 
Section 90 in particular prescribe no rea- 
sonable machinery for determination 
and fixation of liability before the issue 
of a recovery certificate; 

(c) that even if the impugned sec- 
tion is held intra vires an implied limita- 
tion must be read in the exercise of the 
power in the sense that before certify- 
ing the liability, all relevant considera- 
tions must be taken into account by the 
authorities and that a reasonable op- 

rtunity of explaining the case may 
e given to the person asked to pay the 
amount; _ 

(d) the Director of Supplies has no 
Jurisdiction to certify the amount re- 
coverable under the Land Revenue Act. 
Therefore the proceedings are without 
jurisdiction; and 

(e) in point of fact the alleged Jiabi- 
lity of the petitioners is based on no 
- evidence. The books showing the al- 
leged amount against the petitioners 
have been tampered with. 

3. A notice was issued to the 
respondents to show cause as to why 
the petition be not admitted. In obe- 
dience to the said notice the Addl. Advo-~ 
cate General appeared on behalf of the 
respondents and he has contested the 
question of admission of the writ peti- 
tion. As the matter involved in both 
the petitions is identical therefore this 
single judgment will dispose both of 
them. 

4. Elaborate arguments were ad- 
vanced on both sides relating to the 
question of maintainability and the ad- 
mission of the writ petition. 


5. Learned counsel for the peti- 
tioners has in his arguments reiterated 
the grounds which have been urged by 
the petitioners in the writ petitions. It 
is submitted that Section 90 of the Land 
Revenue Act gives an unfettered discre- 
tion to the authority to effect recover- 
ies as arrears of land revenue and con- 
fers an arbitrary power in the executive 
in this behalf. That the section envi- 
sages the employment of a coercive 
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Harnam Singh v. State (Jalal-Ud-Din J.) [Prs. 2-7] J. & K. 49 


machinery for arbitrary . determination 
and fixation of liability; that the princi- 
ples of natural justice have been viola- 
ted inasmuch as no opportunity was 
given to the petitioners to explain their 
position before the impugned certificates 
were issued by the Director; that the 
certificate does not specify any date 
when the amount was due and that the 
Director of Supplies is not a competent 
authority to issue the impugned certifi- 
cates and therefore the entire proceed- 
ings are without jurisdiction. Further, 
no rules under Section 137 of the Land 
Revenue Act have been framed in this 
behalf. In support of the arguments 
advanced by the counsel for the peti- 
tioners reliance is placed on AIR 1969 
i the learned 

submitted 
that Section 90 of the Land Revenue 
Act does not confer any unfettered dis- 
cretion on the authority, nor can it be 
assumed that the authority empowered 
to issue a certificate under the said sec- 
tion would act arbitrarily in the matter. 
Section 90 is not ultra vires of the Con- 
stitution. It is further submitted that 
these points have already been decided 
by a Division Bench of this court in a 
case reported as AIR 1969 J. and K. 52, 
Abdul Samad Pandit v. State. The 
Director of Food and Supplies is the 
competent authority to issue the certi- 
ficate as under Kashmir Book of Finan- 
cial Powers these powers have been 
delegated to him. by the Government. 
Therefore he is the person empowered 
to act under Section 90 of the Land 
Revenue Act. It is also submitted that 
the petitioners were asked by means of 
a notice to make payments which shows 
that the Director, Food and Supplies 
gave them time to answer the notice 
and to pay the amounts in question and 
when they failed to make payments, 
certificates were issued in terms of Sec- 
tion 90 of the Act. Under Section 72 
of the Land Revenue Act the petitioners 
have got a remedy to bring a suit 
against the Government in case they 
dispute their liability to pay the amount. 


6. I have considered the respec- 
tive arguments of the learned counsel 
for the parties. 


7. The question whether Sec- 
tion 90 of the Jammu and Kashmir Land 
Revenue Act (hereinafter called ‘the 
Act’) offends any of the provisions of 
the Constitution was considered at 
length in AIR 1969 J. and K. 52 (supra) 
and it was held by a Division Bench of 
this court that the said section did not 
violate any of the provisions of the Con- 
stitution. Their Lordships proceeded to 
observe in that case that the demand on 
account of the arrears being in the 
nature of public demand and its expedi- 
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tious realisation being necessary in the 
public interest, the provisions for re- 
covery of the demand were based on 
intelligible differentia or reasonable 
classification having a clear . nexus to 
the object sought to be obtained. This 
‘authority es complete. answer to 
the question raised at the bar regarding 
the constitutional validity of Section 90 
of the Act. I am, therefore, unable to 
subscribe to the view propounded by 
the learned : counsel for the ' petitioners 
that Section 90 of the Act is ultra vires 
or confers an arbitrary power on the 
authority. 


8. The next argument of the 
learned counsel for the - petitioners ‘is 
that even if Section 90 of the Act is 
held intra vires an implied limitation 
must be read in the Section that ‘no 
certificate for the recovery could be 
issued unless an PPP uny was piven 
to the petitioners to explain their posi- 
tion. This would be consistent 
the principles of natural justice which 
is germane to all the Acts passed by the 
legislature. Because no opportunity was 
afforded to the petitioners in this be- 
half, therefore the entire proceedings 
suffer from legal infirmity and the order 
of recovery is bad in law. Reliance is 
placed on AIR 1969 Guj 349 (Supra). 
In order to appreciate the argument it 
is necessary to examine the language of 
Section 90 of the Act and also the 
character of the. order whichis to be 
passed in terms, of this section. In my 
opinion there is nothing in the Section 
which warrants the za of the 
view that an opportunity is to be given 
to the person sought to be proceeded 
against to explain his position. There is 
no obligation cast on the authority em- 
powered to afford an opportunity to the 
defaulter to explain his position, before 
issuing a notice in terms of the said 
section. Section 90 of the Act reads ag 
follows :—_ 


“An officer whose duty it is under 
any law or rule having the force of law 
to realize a sum of money and the same 
is lawfully recoverable as an arrear of 
land revenue may request an Assistant 
Collector of the first class under whose 
jurisdiction the person from whom it is 
recoverable resides or holds any pro- 
perty to realize the same, as arrears of 
land revenue. With such request such 
officer shall forward to the Assistant Col- 
lector a -certificate showing the correct 
amount due upto the date of such 

rtificate.” 


ce 
These provisions do not envisage that 
the officer whose duty it is to realize the 
shortages has to embark upon any en- 
quiry. - 

9, Even assuming that an inten- 
tion is to be read in the section that a 


with | 
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notice is necessary to be given, it is not, 
however, denied in the case that no 
notice was sent to the petitioners to 
make payments. The very impugned 
certificates show that notices were sent 
to the petitioners. From this it -follows 
that an opportunity was given to the 
petitioners to make payment, and send- 
ing of notices before issuing of certifi- 
cate implies that the petitioners were 
called upon to appear and explain their 
position. The. impugned certificate it- 
self shows that notices were sent to the 
petitioners and they were called upon 
to make payment, but they did nothing 
in this behalf. Thereupon proceedings 
under Section 90 of the Act were re- 
sorted to. 


10. It may' be stated here that 
mere issuing of certificates and the rea- 
lisation of the arrears does not put a 
seal on the claim of the petitioners to 
dispute. their liability to pay the amounts. 
They have got a remedy open under 
the law to bring a suit against the Gov- 
ernment for recovering the same. Thus 
they have got a remedy available under 


‘the law. 


11. Again, under Kashmir Book of 
Financial Powers, Second Edition (1967) 
the Director of ood and ` Supplies 
Department has the power to make re- 
coveries from persons concerned on ac- 
count of shortages in food grains (vide 
page 98 serial No. 29 of the said book). 
Thus it is clear that the Director is the 
person empowered under Section 90 to 
issue certificates and it cannot, there- 
fore, be said that the certificates have 
been issued by an officer without Juris- 
diction. 

The question that no ON 
is due from the petitioners cannot be 
gone into in these proceedings as they 
are merely disputed facts which cannot 
be gone into in these writ petitions. 

13. The result is that the 
tions cannot be admitted. 


hereby dismissed. 
Petitions dismissed. 


peti- 
They are 
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practicals in Science subjects in deter- 
their inter se academic merit for 
admission to colleges is not violative of 
Articles 14, 15 and 29 (2) as being arbi- 
trary, unreasonable and discriminatory. 
It is only where academic merit is 
completely ignored by State in matter 
of selection of candidates for admission 
to colleges that the court is entitled to 
interfere. Where the impugned clause 
in a notification directing selection com- 
mittees to exclude from consideration 
marks obtained by candidates in practi- 
cal examination in Science subjects in 
determining their inter se academic merit 
for admission to educational institutions 
is of universal application meant for all 
applicants and applies to all candidates 
similarly situate and does not confer un- 
controlled power on selection commit- 
tees but prescribes definite criteria in 
matter of giving marks, the clause is not 
violative of Arts. 14, 15 and 29 (2) of the 
Constitution and cannot be struck down 
as laying down unscientific, unreasonable, 
arbitrary, unfair or discriminatory crite- 
. ATR 1964 SC 1823 and AIR 1967 

J and K 106 (FB), Distinguished. 
(Paras 5 and 6) 


Cases Referred: Chronological Paras 
(1967) ATR 1967 J. and K. 106 
(V 54) = 1967 Kash LJ 272 (FB), 
Subash Mohan Jalali v. Princi- 
pal, Medical College 1, 6 
(1966) AIR 1966 J & K 101 (V 53) = 
1966 Cri LJ 904, Lalita Shuri. 
Tikku v. State of Jammu and 
Kashmir 
(1964) AIR 1964 SC 1823 (V 51) = 
1964-6 SCR 368, Chitralekha v. 
State of Mysore 1, 6 
O. N. Tikku, for Petitioners; A. N. 
painia, Advocate General, for Respon- 
ents. 


JASWANT SINGH, J.:— The peti- 
tioners who passed their Pre-Medical 
(Ist Year T. D. C.) from the Jammu and 
- Kashmir University in the year 1969 ob- 
taining 304 and: 315 marks respectively 
and who were applicants for admission 
to the first year of the Medical degree 
course of the Medical College, Srinagar, 
for the session 1969-70, but were not 
selected have moved this court under 
Article 32 (2-A) of the Constitution of 
India and Section 103 of the Constitution 
of Jammu and Kashmir challenging the 
direction (to the Selection Committees) 
contained in Clause (IV) of the Notifica- 
tion No. 352-GD of 1969 dated February 
12, 1969 to exclude from consideration 
the marks, if any, obtained by the candi- 
dates in Practical Examinations in 
Science subjects in determining their 
inter se academic merit for admission to 
the various training institutions and col- 
leges and the selection made including 
that of respondents Nos. 4 to 20 as arbi- 
trary, unreasonable, discriminatory, 
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against the principles of fair play and 
justice and violative of Articles 14 and 
15 of the Constitution. It is also averred 
by the petitioners that the aforesaid 
direction was unfair and mala fide as it 
was meant to over-look the merit of 
deserving candidates and push up un- 
deserving candidates on the basis of 
nepotism, that the said direction was not 
basis and 
had no connection with the object sought 
to be achieved namely the suitability of 
the candidates for admission to the pro- 
fessional or technical institutions, that 
the practicals in Chemistry and Biology 
are particularly of importance for the 
candidates who have to study the 
M. B. B. S. course and the exclusion of 
big chunk of marks obtained by the 
candidates in the practical examinations 
in science subjects in the qualifying exa- 
mination is unreasonable and arbitrary, 
that the selection made on the aforesaid 
basis is farcical, illegal and repugnant 
to the Constitution as it enabled the 
Selection Committee to plump the marks 
in such a way so as to convert merit 
into demerit and demerit into merit and 
that the. Government in giving-the direc- 
tion traversed beyond the rules laid 
down by the Supreme Court in Chitra- 
lekha v. State of Mysore, AIR 1964 SC 
1823 and the State High Court, in Subash 
Mohan Jalali v. Principal, Medical Col- 
lege, AIR 1967 J. and K. 106 (FB). It has 
been further contended by the petitioners 
that the aforesaid direction issued by the 
Government to the Selection Committee 
set up for the purpose of selecting candi- 
dates for the M. B. B. S. Course is also 
violative of the letter and spirit of the 
Regulations adopted by the Indian Medi- 
cal Council prescribing the minimum 
qualifications for admission to the Medi- 
cal course. 


Qe In the affidavit filed on behalf 
of the State in reply to the petition, Shri 
H. R. Sharma, Secretary to Government 
General Department, while admitting 
that the petitioners fulfilled the basic 
requirements of age and qualification 
for admission to the aforesaid course. 
has inter alia averred that neither the 
impugned clause of the Notification nor 
the selection made on the basis of the 
recommendation of the Selection Com- 
mittees appointed by the Government 
was arbitrary, discriminatory, unfair, un- 
reasonable or violative of Articles 14 
and 15 of the Constitution of India, that 
it was wrong to say that respondents 
Nos. 4 to 20 had obtained lesser marks 
than both the petitioners, that all the 
said respondents had secured higher per- 
centage of marks in the theory papers 
of the Science subjects, that the. erite- 
rion laid down by the Government in 
order No. 352 of 1969 dated February 
42, 1969 for selection of candidates was 
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neither meant for any mala fide or obli- 
que purpose as alleged nor was it against 
the principles laid down in the decisions 
alluded to by the petitioners but was ob- 
jective, just, fair, reasonable and uni- 
form and was completely adhered to in 
all cases and the candidates who secur- 
ed the highest marks amongst the ínter- 
viewees were selected, that there being 


complaints from a large number of per- 


sons that the marking in the practicals 
of the qualifying examination was not 
fair and that the marks were plumped 
in favour of influential examinees in 
order to give them undue advantage 
over deserving and wninfluential exa- 
minees, the Government in order to 
make the selection unquestionable and 
above suspicion decided to exclude the 
marks obtained by the candidates in the 
practical examinations by the inter- 
viewees, that the regulations adopted by 
the Indian Medical Council are neither 
sanctioned by the Central Government 
nor have they any statutory force: that 
there has been no departure from the 
regulations even though they had no 
binding or statutory force, that so far as 
the question of eligibility for admission 
to the medical college was concerned 
45% of the aggregate marks including 
the marks in the theory and practicals 
obtained in the qualifying examinations 
were taken into consideration. and that 
the candidates had been selected on the 
basis of the merit list prepared by the 
Selection Committees. 


3. The petition came up for hear- 
ing in the first instance before Jalalud- 
din, J. who by his order dated May 6, 
1969, referred it to this bench as in his 
opinion it involved important points of 
law and the Constitution. 


4. We have heard the learned 
counsel for the parties who have sup- 
ported the contentions raised by their 
clients in the petition and the reply 
affidavit respectively. 


5. For a proper appreciation of 
the points raised by the parties it is 
nece y to reproduce notification No. 
352-GD of 1969 dated February 12, 1969 
in so far as it is relevant for the pur- 
poses of this case. 


“In supersession of all previous 
orders on the subject, sanction is hereby 
accorded to the setting up of selection 
committees for the year 1969-70 (as de- 
talled in Annexure A) for selection of 
candidates for various courses of train- 
ings within and outside the State: 

xx xx XX 
(I) The functions of the selection 
committees will be as under:—— 

(a) to scrutinize in accordance with 
‘the conditions governing admissions the 
applications of candidates seeking ad- 
mission; 


A. I. E 


(b) to interview the candidates at 
Srinagar/Jammu on dates to be speci- 
fied by a notification by the Chairman/ 
Convener of the Concerned Committees 


(c) to judge in the course of the 
interview the physical fitness, persona- 
lity, general knowledge and aptitude of 
candidates for a particular a) 
course, l 


(iv) The interview will carry 50 
marks, equal marks to be given for (i) 
physical fitness (li) personality, (iii) 
general knowledge, and (iv) aptitude. In 
addition there will be 100 ‘marks for 
academic merit which shall be allotted 
to each candidate in accordance with the 
percentage of marks secured by him in 
the basic qualifying examination. Ex- 
cluding the marks, if any, obtained in 
practical examinations in Science sub- 
jects. For purpose of admission to vari- 
ous courses, the marks obtained by a 
candidate in the basic qualifying exami- 
nation alone will be taken into conside- 
ration in the matter of determining his 
academic merit even if he has passed a. 
higher examination. 

NOTE: 

For the purpose of eligibility of a 
candidate for a particular course, the 
overall percentage of marks secured 
by him would be taken into account. 
It is only for the determination of 
inter se academic merit that the 
marks, if any. obtained by him in 
science practicals examination will 
be excluded from consideration.” 

The above Notification as would be ap- 
parent from its plain reading does not 
confer uncontrolled powers on the selec- 
tion committees nor does it aim at treat- 
ing any person of a particular religion 
or caste unfavourably when compared 
with persons of other religions or castes 
merely on the ground that he belongs to 
a particular religion or caste. Moreover, 
the impugned clause is of universal ap- 
plication meant for all candidates seek- 
ing admission to various colleges and 
institutions and applies equally to all 
candidates similarly situate. It cannot 
therefore, be held that the Notification 
in any manner violates the puaratees en- 
shrined in Articles 14, 15 and 29 (2) of 
the Constitution. 


6. Now let us see whether the 
principles or guidelines laid down in 
the rulings referred to by the learned 
counsel for the petitioners have been 
violated. The decision in AIR 1964 SC 
1823 is not helpful to the petitioners. 
The following observations made in that 
case by their Lordships of the Supreme 
Court are apposite:— 

“Any order passed by the Govern: 
ment prescribing interviews for select- 
ing from candidates possessing minimum 
academic qualifications for admission tą 
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colleges and definite criteria in the mat- 
ter of giving marks at the interview 
and appointing competent men to make 
the selection on that basis does not in 
any way contravene Article 14 of the 
Constitution.” 

a another place their Lordships obser- 
ved: . 


“so long as the order lays down rele- 
vant objective criteria and entrusts the 
business of selection to qualified persons, 
the PeR ART cannot have any say in the 

re 

The decision in AIR 1967 J. & K. 106 (FB) 
was rendered on the particular facts of 
that case and is also of no assistance to 
the petitioners. In that case the admis- 
sion of some of the candidates to the 
Medical College at Srinagar was quash- 
ed on the ground ‘that the Selection 
Committee selected candidates purely on 
the basis of the marks allotted to them 
at the interview without giving any cre- 
dit to the academic merit of the candi- 
dates. The following observations made 
in that case by Hon'ble S. M. F. Ali (as 
his Lordship then was) while speaking 
for the court are worth quoting. 

“Reading the decision of the Supreme 
Court as a whole, in our opinion follow- 
ing propositions emerge therefrom: 

(1) The selection by interview is a 
permissible method provided the persons 
constituting the selection committee are 
highly qualified persons inspired by a 


ce of objectivity and devotion to 
uty. 

(2) The order of the Government 
must lay down relevant criteria of a 


definite nature in allotting marks at the 
interview. 


(3) Where the academic merit of a 
candidate is kept into consideration bs 
adding the marks allotted at the inter- 
view to the aggregate secured by the 
candidates at the last qualifying exami- 
nation, the criteria so laid down is both 
definite and objective and minimises the 
possibility of plumping marks at the 
interview to certain candidates so as to 
convert merit into demerit and demerit 
into merit. Although their Lordships 
have not said so specifically yet read- 
ing the observations of their Lordships 
in the light of the facts of the case be- 
fore them. this is what their Lordships 
clearly intended to lay down. We might 
also state here that their Lordships were 
fully alive to the special facts of the 
case before them where the marks al- 
lotted for the interview by the govern- 
ment were fixed at a particular mini- 
mum which was not to exceed a certain 
percentage (25 percent in that case) of 
the total aggregate of the optional sub- 
jects in the last qualifying examination. 
Their Lordships while giving facts of 
that case have also mentioned that ac- 
cording to the government order the 
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marks allotted at the interview were to 
be added to the aggregate secured by the 
candidates at the last qualifying exa- 
mination and selection was to be made 
on the basis of the total marks secured 
by the candidates. It seems to us that 
the selection of the candidates to techni- 
cal institutions such as medical college 
in the present case in order to be fair, 
scientific and objective may be made 
in any of the following ways:— 


(a) Either the candidates may be 
selected purely on the basis of aggre- 
gate secured by them at the last quali- 
fying examination with or without any 
interview. This mode of selection may, 
however, be subject to reservation ` for 
certain class of citizens as laid down by 
Article 29, Sub-clause (2) of the Consti- 
tution of India but should not exceed 
permissible limits of these provisions as 
held by us in AIR 1966 J and K 101. 


(b) Or by holding an interview by 

a committee consisting of highly quali- 
fied persons and adding the marks al- 
lotted at the interview to the aggregate 
secured by the candidates in the last 
qualifying examination and_ selecting 
fia in order of merit thus disclosed. 


(c) Or by holding interview of only 
those candidates by a committee consist- 
ing of highly qualified persons, who 
have secured a particular percentage of 
marks in the last qualifying examination 
and allotting marks at the interview for 
various counts where the academic 
merit of the candidates as revealed by 
their performances in the last qu 
examination is given due 
consideration. If any of these 
of selection is resorted to, the courts of 
law cannot find fault with the selection 
made in accordance with such a mode,” 


Thus it is only where academic merit is 
completely ignored by the State in the 
matter of selection of candidates for ad- 
mission to an educational institution that 
the court is entitled to interfere. The 
present is not, however, a case of that 
nature. A bare perusal of the impugn- 
ed clause of the Notification would show 
that the government not only laid do 

a clear policy and prescribed a definite 
criteria in the matter of giving marks 
reserved for the interview 
directed that 100 marks for academic 
merit be allotted to each candidate in 
accordance with the percentage of marks 
secured by him in the basic qualifying 
examination excluding the marks, if any, 
obtained by him in the practical exa- 
science subjects. In the 







be taken into account for the purpose 
of determining his eligibility for a parti- 
cular course and it is only for assessment 
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of inter se academic merit that the 
marks obtained by him in Science prac- 
tical examinations would not be taken 

to consideration. This directive (re- 
garding exclusion from consideration of 
the marks obtained in Science practicals) 
as appears from the  counter-affidavit 
filed on behalf of the government was 
not given arbitrarily for any ulterior ob- 
ject but was intended to safeguard the 
interests of all the concerned candidates 
as there were a large number of com- 
plaints that the markings in the practi- 
cal examinations in science subjects of 
the basic qualityi ations were 
(not fair and marks were plumped in 
favour of influential examinees to the 
‘disadvantage of uninfluential but more 


deserving and meritorious candida- 
tes. It is also not disputed tha 
the Selection Committee constitu- 
ted by the Government for selecting 


candidates for admission to the Medical 
College consisted of persons inspired by 
a sense of objectivity and devotion to 
duty. Thus the academic merit of the 
candidates as revealed by their perfor- 
mance in the last qualifying examination 
having been given due weight and the 
selection in the instant case having been 
made substantially in accordance with 
the third mode laid down in Subash 
Mohan Jalali’s case, AIR 1967 J. & K 106 
(FB) referred to above, the impugned 
clause of the above notification 
cannot be struck down as laying 
down unscientific, unreasonable, arbi- 
trary, unfair or discriminatory criteria. 


7. The regulations framed by the 
Indian Medical Council which do not 
appear to have a binding force have 
also not been violated inasmuch as for 
the purpose of determination of eligibi- 
lity of candidates for admission to the 
Medical College 45% of the aggregate 
marks including the marks in theory and 
practicals obtained by them were duly 
taken into consideration. 

8. For the foregoing reasons the 
petition fails and is hereby dismissed but 
without any order as to costs. 

S. M. FAZL ALL C. J.:— 9. I 


agree. 
Writ petition dismissed. 


AIR 1971 JAMMU AND KASHMIR 54 
(V 58 C 17) 
FULL BENCH 


S. M. FAZL ALI, C. J., JASWANT 
SINGH AND ANANT SINGH, JJ. 
State, Petitioner v. Ram Lakhan, 
Respondent. 

Criminal Mise. No. 38 of 1969, D/- 
27-7-1970. 

(A) Army Act (1950), Sections 69 
3 (ii), 3 (viii), 125, 126 — Offences under 
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State v. Ram Lakhan (FB) 


A. I.R. 


Ranbir Penal Code committed by army 
personnel — Triable by ordinary Court 
of criminal justice in J. and K. and 
hence court-martial has no jurisdiction 
— Sections 125 and 126 not applicable. 
(J. and K. Criminal P. C. (23 of 1989 
Bikrami), S. 549). AIR 1960 J. & K. 145, 
Overruled. 


Offences under Ranbir Penal Coda 
committed by person subject to the Act 
are triable only by an ordinary Court 
of criminal justice in Jammu and Kash- 
mir and the court-martial will not have 
concurrent jurisdiction with the ordi- 
nary criminal Court to try the. person - 
committing the offence. (Para 14) 


There is no express provision in the 
Act which ousts the jurisdiction of and 
forbids the ordinary Criminal Courts to 
try offences other than those mentioned 
in Sections 34 to 68 of the Act commit- 
ted by a person subject to the Act. But 
it is only when an offence is a civil of- 
fence and deemed to be an offence under 
the Act by force of Section 69, that 
both an ordinary criminal court as well 
as a court martial would have jurisdic- 
tion to try the person committing the 
offence. As acts or omissions punish- 
able under Ranbir Penal Code are not 
triable by courts of ordinary criminal 
justice in the rest of India they neither 
amount to civil offences as defined by 
Section 3 (ii) read with Section 3 (viii) 
of the Act nor can they be deemed to 
be offences against the Act by virtue of 
Section 69 but for which a court mar- 
tial would not have jurisdiction to taka 
cognizance of and try offence which ig 
triable by a court of ordinary criminal 
justice. Therefore such offences being 
not triable by court-martial there would 
be no occasion for the applicability of 
Sections 125 and 126 for these Sections 
presuppose that in respect of an offence 
both a Criminal Court as well as court- 
martial have each jurisdiction. Also in 
such case the necessity of complying 
with the mandate contained in Sec. 549 
Cr. P. C. does not exist and there could 
be no question of applicability of rules 
framed under Section 549 Cr. P. C. AIR 
1961 SC 1762 and AIR 1969 SC 414 and 
AIR 1969 Raj 115, Rel. on; AIR 1960 
J and K 139, Approved; AIR 1960 J and 
K 145, Overruled. (Paras 12, 14, 

17, 18 and 19) 


(B) Interpretation of Statutes — On 
construction of statute only one view 
possible — Construction leading to ano- 
malous results — Court has to adopt it 
leaving it to legislature to resolve 
anomaly. Case law discussed. (Para 23) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 414 (V 56) = 
1969 Cri LJ 663, Som Datt Datta 


v. Union of India 5, 9 


1971 


(1969) ATR 1969 Raj 115 (V 56) = 
1969 Cri LJ 509, U. G. Menon 
v. State of Rajasthan 
(1961) AIR 1961 SC 1762 (V 48) = 
1961 (2) Cri LJ 823, E. G. Barsay 
v. State of Bombay 9, 12, 13 
(1960) ATR 1960 All 214 (V 47) = 
1960 Cri LJ 435, State v. Tribeni 
Sharma 23 
(1960) AIR 1960 J and K. 139 
(V 47) = 1960 Cri LJ 1453, Major 
A. J. Anand v. State 3, 5, 17 
(1960) ATR 1960 J. and K~ 145 
(V 47) = 1960 Cri LJ 1593 (2), 
Bimla Devi v. G, L. Bakshi 2. 
(1959) ATR 1959 SC 422 (V 46) = 
(1959) Supp (1) SCR 623, N. T. 
Veluswami Thevar v. G. Raja 
Nainar A 
(1958) AIR 1958 Bom 354 (V 45) = 
1958 Cri LJ 1144, E. G. Barsay 
v. State 
(1956) AIR 1956 Pat 425 (V 43) = 
ILR 35 Pat 385, Umesh Jha v. 
State 23 
Uan) AIR 1950 Mad 124 (V 37) = 
ILR (1950) Mad ae Viraraghava 
Rao v. Narasimhar 
(1948) AIR 1948 Oudh 162 (V 35) = 
ILR 23 Luck 40 (FB), Gurcharan 
Lal v. Shiva Narain 23 
(1943) AIR 1943 FC 13 (V 30) = 
ILR (1943) Kar (FC) 10, In the 
Matter of Reference under 5. 213, 
Govt. of India Act, 1935 
(1917) AIR 1917 Cal 392 (V 4) = 
35 Ind Cas 782, Kasim Ali v. 
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General, for the State; S. L. Koul, for 
Respondent. 
JASWANT SINGH, J.:— While 


dealing with civil original suit No. 70 of 
1967 entitled Shri Harbans Lal and 
others v. Union of India and another, I 
came across the following order passed 
on March 9, 1968, by the Sub Registrar 
Judicial Magistrate Ist Class, Jammu, in 
cirminal challan No. 37 of 1966, prefer- 
red under Sections 304-A, 279, 337 of the 
Ranbir Penal Code by the 5. H. O. 
Police Station Saddar Jammu, against 
the respondent who was subject on the 
relevant date to the Army Act (Aci 
ee of 1950) hereinafter called ‘the 
ct’ :— 


“A. P. P. is present in person. 
A. P. P. has confessed that the accused 
is a military personnel and under -the 
Indian Army Act, this Court has no 
jurisdiction to try the case against him. 
Therefore this Challan is dismissed as 
without jurisdiction. The file to go to 
records.” 


Since I held grave doubts about the cor- 
rectness of the aforesaid order I gave 
a direction in exercise of the revisional 
power of the court that a rule be issued 
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to the respondent to show cause why the 
said order be not set aside and the case 
remitted to the trial court for further 
oy and disposal in accordance with 
aw. 


2. Pursuant to the rule the res- 
pondent appeared before the Hon'ble 
Chief Justice before whom the matter 
originally came up for hearing and sub- 
mitted that the order passed by the 
learned trial magistrate was correct and 
did not warrant any interference in view 
of a single bench decision of this court 
in Bimla Devi v. G. L. Bakshi, AIR 1960 
J and K 145. 


3. The learned counsel appearing 
on behalf of the State on the other hand 
placing reliance on a Division Bench 
decision of this court in Major A. J 
Anand v. State, ATR 1960 J and K. 139 
seems to have contended before the 
Hor’ble Chief Justice that the order 
passed by the learned Magistrate was 
palpably illegal and could not be sustain- 
ed. His Lordship, however, being of the 
view that the case involved substantial 
questions of law as to the interpretation 
of Sections 125, 126 and 3 (ii) of the 
Act and that the aforesaid Division 
Bench decision of the court required re- 
consideration as it did not appear to 
have noticed Section 549 of the Code 
of Criminal Procedure and the rules 
framed thereunder directed that the case 
be placed for hearing before a Full Bench 
of this court. The case has accordingly 
been put up before this bench. 


4, Appearing for the State the 
learned Assistant Advocate General has 
submitted that a statute ousting juris- 
diction of an ordinary court of justice has 
to be strictly construed and that if the 
jurisdiction is intended to be ousted by 
the Legislature it must be done by ex- 
press words or a clear intendment and 
that since the Act does not contain ex- _ 
press words or necessary intendment ex- 
cluding the jurisdiction of the ordinary 
criminal courts in offences of the kinds 
which formed the subject matter of the 
aforesaid police charge-sheet the trial 
magistrate was not right in dismissing 
the challan and discharging the accused. 


- 5 He has further urged that as 
in view of the definitions of the words 
“India” and “Civil offence” occurring in 
Sections 69 and 70 of the Act, a court 
martial had no jurisdiction to take cogni- 
zance of and try the offences of which 
the respondent was arraigned, and the 
matter could only be taken cognizance 
of and tried by an ordinary court of 
criminal justice in the State. While 
placing strong reliance on the decision 
of the Supreme Court in Som Datt Datta 
v. Union of India, AIR 1969 SC 414 as 
also on the decision of a Division Bench 
of this court reported in AIR 1960 J and 
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K 139 (Supra) he has tried to assail the 
fudgment of the single Judge of this 
court reported in AIR 1960 J and K 145 
(Supra) where Hon'ble Nair, J. observed: 


“The argument (ofthe learned counsel 
for the complainant) is thatas “civil of- 
fence” isdefined as one triable bya crimi- 
nal courtand asa criminal court situate in 
the State of Jammu and Kashmir is not 
a “Criminal Court" within the meaning 
of Section 3 (ii), an offence triable by a 
court of Criminal Justice in the State of 
Jammu and Kashmir is not a “civil of- 
fence” as defined in the Act. This line 
of reasoning has led to the claim that 
Section 69 which deals with the commis- 
sion of “Civil offence” does not have 
operation so far as courts of 
justice in the State of Jammu and Kash- 
mir are concerned, er support for 
the plea is sought from the Explanation 
to Section 70 of the Act which runs: 


‘In this section and in Section 69 
“India” does not include the State of 
Jammu and K 


It is frankly admitted thet the un- 
mistakable result of acceptance of this 
interpretation of the provisions of the 
Act will be to enable the courts of cri- 
minal justice in the State of Jammu 
and Kashmir to try the officers and men 
of the Indian Army for all offences 
under the Ranbir Penal Code and other 
Penal statutes of the State without be- 
ing affected in any manner by the pro- 
visions of the Act. This will be a dras- 
tic result. This apart, I think the rea- 
soning which has prompted the arpu- 
ments already adverted to is unsound. 
No doubt, the explanation to Section 70 
of the Act excludes the State of Jammu 
and Kashmir from “India” for purposes 
of Sections 69 and 70 which means that 
a “civil offence” committed in the State 
of Jammu and Kashmir will for the pur- 
pose of Section 69 be an offence com- 
mitted “beyond India”. This position 
does not, owever, afford any valid 
foundation upon which the aforesaid 
contentions on behalf of the petitioner 
can properly rest. We, therefore, have 
to ascertain the precise scope and true 
interpretation of the definition of the 
ee “Civil Offence.” 


XX . xx 
A aaral act or omission may or 
may not be an offence in the State of 
Jammu and Kashmir. But that is not 
the test for deciding whether it is a 
civil offences as defined in the Act. 


The true criterion is whether the 
Act or omission constitutes an offence 
triable by any court of ordinary criminal 
justice in any part of India other than 
the State of Jammu and Kashmir. If it 
is triable by such a court of Criminal 
Justice it will be a civil offence within 
fhe meaning of the Act. 
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xx XX XX 

It is irrelevant to consider whether 
or not a court of ordinary criminal jus- 
tice in a place beyond India where the 
act or omission took place could under 
the law in force there try the person 
who was responsible for the act or omis- 
sion. Applying the above proposition to 
the instant case, I find it extremely dif- 
ficult to hold that the respondents are 
not accused of a “civil offence” as de- 
fined in the Act. No doubt the offences 
mentioned in petitioner’s complaint in 
respect of which process was issued to 
the respondents are those which fall 
under Sections 392, 448 and 506 of the 
Ranbir Penal Code. But these Sections 
are only a verbatim reproduction of the 
corresponding sections of the Indian 
Penal Code which is in force in the 
whole of India except the State of 
Jammu and Kashmir. If these offences 
had been committed say, in Uttar Pra- 
desh, they would have been triable by 
a court of o criminal justice 
situate in Uttar Pradesh. Therefore, the 
acts complained of by the petitioner are 
offences triable by a criminal court in 
a part of India other than the State of 
Jammu and Kashmir, 


This is sufficient to constitute the 
act “civil offence” within the intendment 
of the Act. Such civil offences could 
be committed as already stated, in India 
as well as beyond India. The mere cir- 
cumstances that the acts which consti- 
tute the offences in the present case 
have allegedly been committed in the 
State of Jammu and Kashmir which 
must be deemed to be beyond India so 
far as the application of Section 69 of 
the Act is concerned does not afford 
even a semblance of justification for 
holding that “civil offences” within the 
meaning of Section 69 of the Act have 
not been alleged to be committed by the 
accused persons. 


I, therefore, hold that the complaint 
of the petitioner discloses that the ac- 
cused persons have committed “civil of- 
fence” under the Act. And if a person 
subject to the Act commits a “civil of- 
fence” he shall by virtue of Section 69 
of the Act, be oo ve be guilty of 
an offence against the Act, and if charg- 
ed under that Section shall be liable to 
be tried by a court martial. There is 
no express provision in the Act which 
ousts the jurisdiction and forbids the 
ordinary criminal courts to try offences 
committed by persons subject to the Act. 

xx XX xx 
xx xx xx 


Section 125 of the Act cannot in my 
opinion apply when Jae court of criminal 
justice in this State has jurisdiction to 
try the offence. But this does not mean 
that courts of ordinary criminal justice 
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in this State have unqualified power and 
authority to try “civil offences” commit- 
ted by Army personnel within the State. 
in spite of the admitted fact that the 
provisions of Section 69 of the Act apply 
to this State also. Section 549 of the 
Cr. P. C. in force in the State of Jammu 
and Kashmir and the rules framed 
under that section show a way out of 
what could otherwise be characterised 
as a somewhat unique situation. 
XX xx xx 

I am clearly of opinion that notice 
issued under Rule 3 of the rules framed 
under Section 549, Cr. P. C. in force 
in the State of Jammu and Kashmir 
must be acted upon and the proceeding 
before the Magistrate must be stayed.” 


He has lastly urged that the rules fram- 
ed under Section 549 of the Code of 
Criminal Procedure in force in the State 
being inconsistent with the Act ceased 
to be operative with the passing of the 
Act and that the aforesaid challan could 
not in any event have been dismissed 
even according to the said rules. 

8. Mr. S. L. Koul appearing on 


behalf of the respondent has on the other 


hand urged that the jurisdiction of a 
court-martial (constituted under the 
Act) to try cases under the Ranbir Penal 
Code was not taken away and that a 
court martial had in view of Section 689 
of the Act concurrent jurisdiction with 
an ordinary criminal court of tbe land 
to take cognizance of and try offences 
falling under the said Code and accord- 
ing to Section 125 of the Act the discre- 
tion to decide before which court ordi- 
nary criminal court or court martial the 
proceedings should be instituted lies 
with the Officer Commanding the army, 
army corps, division or independent bri- 
de in which the accused person may. 
serving or other prescribed Officer. 


7. I have given my thoughtful 
consideration to the su ons made 
by the learned counsel for the parties 
and have carefully studied the law bear- 
ing on the matter. 


8. Three important questions 
arise for consideration in this case: 

(1) Whether the Act ousts the juris- 
diction of ordinary courts of criminal 
justice exercising jurisdiction in India 
to try offences other than those men- 
tioned in Sections 34 to 68 of the Act, 
(2) whether a court martial and a court 
of ordinary criminal justice in the State 
‘of Jammu and Kashmir have each juris- 
diction in respect of the offences for 
which the respondent was proceeded 
against in the court of the Sub-Regis- 
trar, Judicial Magistrate Jammu, and (3) 
whether the impugned order has any 
legal basis. 


9. The first question does not pre- 
sent much difficulty. As pointed out by 
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their Lordships of the Supreme Court in 
E. G. Barasay v. State of Bombay, AIR 
19681 SC 1762 and reiterated in AIR 1969 
SC 414, Chapter VI of the Act envisages 
three categories of offences namely: 


(1) Offences committed by a person 

i to the Act triable by a court 

in respect whereof specific 

pani beac have been assigned, These 

offences are enumerated in Sections 34 

to 68 of the Act and are exclusively tria- 
ble by a court 


(2) Civil offences E by the 
said person at any place in or beyond 
India but deemed to be offences com- 
mitted under the Act and if charged 
under Section 69 of the Act, triable by 
a court martial. As would be seen pre- 
sently both an ordinary criminal court 
as well as a court martial have juris- 
diction to try the person committing - 
such an offence anywhere in India ex- 
cepting the State of Jammu and Kash- 
mir. The conflict of jurisdiction that 
may sometime arise in respect of the 
offences falling under this category ap- 
pears to have been visualised by the 
framers of the Act and they have made 
ample provision for resolving and ad- 
justing the conflict by means of Sec- 
tions 125 and 126 of the Act which read: 

“125. When ac court and 


‘court martial have each jurisdiction in 


respect of an offence it shall be in the 
discretion of the officer commanding the 
army, the army corps, division or inde- 
pendent brigade in which the accused 
person is serving or such other officer as 
may be prescribed to decide before 
which court the proceedings shall be 
instituted, and if that officer decides that 
they should be instituted before a court 
martial to direct that the accused person 
shall be detained in military custody. 


126. (1) When a criminal court hav- 
ing jurisdiction is of opinion that pro- 
ceedings shall be instituted before itself 
in respect of any alleged offence, it may, 
by written notice require the officer re 
ferred to in Section 125 at his option 
either to deliver over the offender to 
the nearest Magistrate to be proceeded 
against according to law or to postpone 
proceedings pending a reference to the 
Central Government. 


(2) In every such case the said offi- 
cer shall either deliver over the offender 
in compliance with the requisition or 
shall forthwith refer the question as to 
the Court before which the proceedings 
are to be instituted for the determination 
of the Central Government, whose order 
upon such reference shall be final”. 
Under the Scheme of these two Sections 
it is left in the first Instance, to the 
discretion of the designated officer to 
decide before which Court the proceed- 
ings shall be instituted and if the officer 
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decides that they should be instituted 
before a court-martial the accused per- 
son is to be detained in military custody, 
but if a criminal Court is of opinion that 
the said offence shall be tried before 
itself, it may issue the requisite notice 
under Section 126 either to deliver over 
the offender to the nearest Magistrate 
or to postpone the proceedings pending 
a reference to' the Central Government. 
On receipt of the said requisition the 
ofiicer may either deliver over the offen- 
der to the said Court or refer the ques- 
tion of proper Court for the determina- 
tion of the Central Government whose 
order .shall be final. 


10. It has also to be borne in 
mind in this connection that trial by a 
a court-martial is not a bar to a sub- 
sequent trial by a Criminal Court - for 
Section 127 of the Act provides that a 
person convicted or acquitted by a 
Court martial can with the previous 
sanction of the Central Government be 
tried again by a criminal court for the 
same offence or on the same facts, 
only limitation being that in aw 
punishment a court is require 
to have regard to the punishment al- 
ready undergone by ihe offender 
the said offence. | 


11. The third category is of of- 
fences of murder and culpable homicide 
not amounting to murder or rape com- 
mitted by a person subject to the Act 
apainst a person not subject to the mili- 
tary law. These offences, subject. to a 
few exceptions are not triable by a 
Court m but are triable by ordi. 
nary criminal courts 


Thus it ls cear that ihes te 





SC 1762 (1772) (Supra):— 


“The scheme of the Act, therefore 
is self evident. It applies to offences 
committed by army: personnel described 
in Section 2 of the ae it creates new 
offences with specified ents, im- 
poses higher an een gy to pre-exist- 
ing offences and enables civil offences 
by a fiction to be. treated as offences 
under the Act, it provides a satisfactory 
machinery for resolving the conflict of 

Further it enables, subject 
an accused to be 
tried successively both by court areal 
It does not 


punishable under the Act if they are 
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also punishable under any other law in 
force in India, nor it is possible to in- 
fer any prohibition by necessary implica 
tion. Sections 125, 126 and 127 ee ius 
any such inference, for they in express 
terms provide not only for resolving con- 
flict of jurisdiction between a cri 
court and a court martial in respect of 
the same offence but also provide for 
successive trials of an accused in res- 
pect of the same offence.” 


At another place in the said decision 
their Lordships observed as follows:— 

“Section 52 does not-create new of- 
fences, but only prescribes higher punish- 
ments if the said offences are tried by 
a court martial. ere the accused are 
charged for having been parties to a 
criminal conspiracy to dishonestly or 
fraudulently misappropriate or otherwise 
convert to their own use the military 
stores and also for dishonestly or fraudu- 
lently misappropriating the same, the 
said acts constitute offences under the 
Indian Penal Code and under the Pre- 
vention of Corruption Act, they are also 
offences under Section 52. Though the. 


~- offence of conspiracy does not fall under 


Section 62 it being a civil offence, shall 
be deemed to be an offence against the 
Act by the force of Section 69. The 
offences are triable both by an ordinary 
criminal court having jurisdiction to 
try the said offences and a Court martial. 
To such a situation Sections 125 and 126 
are clearly intended to apply. If the 
designated officer in Section 125.. has not 
chosen to exercise .his etion to 
decide before which Court the proceed- 
ings shall be instituted, there is no oc- 
casion for the Criminal Court to invoke 
the provisions of Section 128. Section 
126 (1) pre-supposes that the designated 
officer has decided that the proceedings 
shall be instituted before a Court martial 
and directed that the accused person 
shall be detained in military custody. 
If no such decision was arrived at, the 
Army Act could not obviously be in the 
way of a criminal court exercising its 
ordinary ee in the manner pro- 
vided by law’ 


I am further fortified in this view by 
a recent decision of the Raj High 
Court in U.-G. Menon v. State ‘of Raja- 
sthan, AIR 1969 Raj 115, where it has 
been held that Sections 125 and 126 of 
the Army Act make it manifest that the 
discretion exercised by the military 
authority about the forum of the trial 
of a military personnel, cannot be said 

to be final and the criminal court is 
Within its right to question it. The mere 
intimation of the Commandin 
the criminal 


would be tried by the court martial does 
not divest the ‘o criminal court 
of its jurisdiction if that court is of the 
view that the accused should be tried 
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before itself. In that event Section 126 
empowers a criminal court to require 
the military officer to deliver the offen- 
der to it or to postpone proceedings pend- 
ing reference to the Central Government. 
When such a request is made the mili- 
tary officer has either to comply with it 
- or has to make a reference to the Cen- 
tral Government whose decision in the 
matter shall be final for the purpose of 
determining the venue of the trial. The 
discretion exercised by the military 
authorities is always subject to the final 
orders of the Central Government. 


13. I am, therefore, clearly of the 
view that the Act does not bar the juris- 
diction of a criminal court in respect of 
acts or omissions punishable under the 
Act if they are also punishable under 
any other law in force in India or in 
respect of acts or omissions not punish- 
able under the Act but made punishable 
ea d other penal statute in force 


14. I now pass on to the consi- 
deration of the second question. For a 
proper decision of this question it is 


necessary to refer to Sections 69 and 70 
of the Act which run as under:— 


“69. Civil offences.- Subject to the 
provisions of Section 70, any person sub- 
ject to this Act who at any place in or 
beyond India commits any civil offence 
shall be deemed to be guilty of an of- 
fence against this Act and, if charged 
therewith under this Section, shall be 
liable to be tried by a court martial and, 
on conviction, be punishable as follows, 
that is to say:— 


(a) If the offence is one which would 
be punishable under any law in force 
in India with death or with transporta- 
tion, he shall be liable to suffer any 
punishment, other than whipping assign- 
ed for the offence by the aforesaid law 
and such less punishment as in this Act 
mentioned; and 


(b) in any other case, he shall be 
liable to suffer any punishment, other 
than imprisonment for a term which 
may extend to seven years or such less 
punishment as is in this Act mentioned.” 


“70. Civil offences not triable by court 
martial.— A person subject to this Act who 
commits an offence of murder against 
a@ person not subject to military, naval 
or air force law, or of culpable homi- 
cide not amounting to murder against 
such a person or of rape in relation to 
such a person shall not be deemed to 
be guilty of an offence against this Act 
and shall not be tried by a court mar- 
tial, unless he commits any of the said 
offences: — 

(a) While on active service, or 


(b) at any place outside India, or 
(c) at a frontier post specified by 
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the Central Government by 
notification in this behalf. 


Explanation:— In this Section and 
in Section 69, “India” does not include 
the State of Jammu and Kashmir.” 

A close and careful serutiny of the first 
of these provisions i. e. Section 69 in 
the light of the abovementioned rulings 
of the Supreme Court makes it clear 
that it is only when a civil offence is 
also an offence under the Act or deem- 
ed to be an offence under the Act, that 
both an ordinary criminal court as well 
as a court martial would have jurisdic- 
tion to try the person committing the 
offence. It follows, therefore, that if the 
act or omission is not punishable under 
the Act as well as under any law in 
force in India or is not a civil offence 
which can be deemed to be an offence 
against the Act, a court martial would 
not have concurrent jurisdiction with 
an ordinary criminal court to try the 
person committing the offence and there 
would be no occasion for the applicabi- 
lity of Sections 125 and 126 of the Act, 
in conjunction with which Section 69 of 
the Act has to be read, according to the 
decision of the Bombay High Court in 
E G. Barsay v. State, ATR 1958 Bom 
354, which was upheld by the Supreme 
Court on appeal in AIR 1961 SC 1762 
(Supra), for these sections presuppose 
that in respect of an offence both a cri- 
minal court as well as a court martial 
have concurrent jurisdiction. Thus bear- 
ing in mind that an ordinary criminal 
court as well as a court martial would 
have concurrent jurisdiction by force of 
Section 69 of the Act only if the offence 
is a civil offence, let me now examine 
the position in the present case. It is 
(not) disputed that the offences for 
which the respondent was charged and 
proceeded against by the police were not 
offences under the Act. It remains to 
be seen whether these offences were 
civil offences and could be deemed to 
be offences against the Act by force of 
Section 69 of the Act because liability 
of a person subject to the Act to be 
tried by a court martial would arise 
only when he is accused of a civil of- 
fence and is charged therewith under 
Section 69 of the Act. To ascertain whe- 
ther the said offences were civil offences 
as contemplated by the Act we will 
have to refer to the dictionary of words 
and expressions used in the Act which 
is furnished by Section 3 of the Act. 
Section 3 (i) defines a “civil offence” 
as meaning an offence which is triable 
by a criminal court. Section 3 (viji) 
defines a criminal court as meaning a 
court of ordinary criminal justice in any 
part of India other than the State of 
Jammu and Kashmir. Section 3 (xvii) 
defines an offence as meaning an act or 
omission punishable under the Act and 
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includes a civil offence as hereinbefore 
defined. - Thus it is evident that it is 
only offences which are triable by an 
ordinary criminal court in any part of 
India excepting the State of Jammu and 
Kashmir that have been classified as 
civil offences under the Act. Now it can- 
not be gainsaid that offences under the 
Ranbir Penal Code or offences created 
by any other Penal Statute enacted by 
the State Legislature and having opera- 
tion in the State cannot -be tried by a 
court of ordinary criminal justice in any 
other part of India outside the State. As 
acts or omissions punishable under the 
Penal Code are not triable by courts of 
ordinary criminal justice in the rest of 
India, they neither amount to civil of- 
fences as defined by Section 3 (ii) read 
with Section 3 (viii) of the Act nor can 
they be deemed to be offences against 
the Act by virtue-of Section 69 of the 
Act but for which a court martial would 
not have jurisdiction to take cognizance 















Such. being the situation the 
ith which the respondent was charged 
‚iwere clearly not triable by a court 


already stated it is well 

ese Sections presuppose that in 
pect of an offence both a criminal court 
as well as the courts martial have each 
jurisdiction. Reading Section 69 of the 
Act in the light of the definitions con- 
tained in Clauses (ii) and (viii) of Sec- 
tion 3 of the Act, it becomes absolutely 
clear that an offence triable by an ordi- 
nary court of criminal justice in Jammu 
and Kashmir is not a civil offence as 
contemplated by the Act. In these cir- 
cumstances the conclusion is irresistible 
that a court martial could not have any 
jurisdiction in the present case. 


15. Mr. Sham Lal has laid great 
stress on the Explanation to Section 70 
of the Act which excludes the State of 
Jammu and Kashmir from the ambit of 
the word “India” for the purpose of Sec- 
tions 69 and 70 of the Act and has em- 
phasised that the respondent who was 
charged with offences under the Ranbir 
Penal Code must be deemed to be guilty 
of offences against the Act and was 
liable to be tried by the court martial. 
The contention of Mr. Sham Lal is clear- 
ly fallacious for it ignores that even 
under Section 69 of the Act a person 
subject to the Act who commits an of- 
fence beyond India can be deemed to 
be guilty of an offence against the Act. 
As already seen the offences with which 
the respondent had been charged in the 
instant case were not civil offences ag 
contemplated by the Act and the legal 
-fiction created by Section 69 thereof 
could not be invoked. I am, therefore, 


State v. Ram Lakhan (FB) (J. Singh J.) 


A.I. RB 


unable to accede to the contention of 
Mr. Sham Lal. It appears to me that 
the only purpose of appending an expla- 
nation to Section 70 and excluding the 
State of Jammu and Kashmir from the 
purview of the word “India” occurring 
in Sections 69 and 70 of the Act was to 
bring these Sections in line with Sec- 
tion 3(ii) read with Section 3 (villi) of 
the Act. 


16. The contention of Mr. Sham 
Lal based on the single bench authority 
of this court reported in AIR 1960 J and 
K 145 (Supra) cannot also hold water, 
In that ruling Hon’ble Nair J. while ad- 
mitting that Section 125 of the Act can- 
not apply when a court of criminal jus- 
tice in State has jurisdiction to try an 
offence observed:—~ 


“But this does not mean that courts 
of ordinary criminal justice in this State 
have unqualified power and authority 
to try “civil offences” in spite of the 
admitted fact that the provisions of Sec- 
tion 69 of the Act apply to this State 
also. Section 549 of the Cr. P. C. in 
force in the State of Jammu and Kash- 
mir and the rules framed under the sec- 
tion show a way out of what could 
otherwise be characterised as a some- 
what unique situation.” 


17. The way out discovered by, 
the learned Judge in what is character- 
ised by him as an “otherwise unique 
situation” is not to my mind and I say 
go very respectfully, the one to which 
the plain and natural construction of 
the words used in the statute leads us. _ 
Moreover it seems it was not brought 
to the notice of the learned Judge that 
with the passing of the Army Act (which 
is a Central Act and which the Parlia- 
ment was competent to enact in rela- 
tion to the State of Jammu and Kashmir 
under Article 246 read with the Consti- 
tution (Application of Jammu and Kash- 
mir) Order, 1954, issued by the Presi- 
dent in exercise of the powers conferred 
on him by clause (1) of Article 370 of 
the Constitution of India) the rules 
framed under Section 549 of the Jammu 
and Kashmir Code of Criminal Proce- 
dure (Act No. XXIIT) of 1989, Bikraml; 
1933 A. D.) in the light of Sections 41 
and 42 of the Jammu and Kashmir Army 
Act (No. XIV of 1989 (Bikrami); 1932. 
A. D.) ceased to be operative, more so 
when they were also inconsistent with 
Sections 69 and 70 of the Act. With due 
deference to the learned Judge the deci- 
sion rendered by him cannot therefore, 
be held to have laid down correct law. 
On the other hand the opinion as ex- 
pressed above by me receives support 
from the decision of a Division Bench of 
this Court in AIR 1960 J & K 139. 
(Supra) to which My Lord the Hon’ble 
Chief Justice was a party. The fact 
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that it did not take notice of Section 549 
of the Code of Criminal Procedure or 
the rules framed thereunder is of no con- 
sequence. Section 549 -of the Criminal 
Procedure Code reads as under :— 

“549 (1) The Government may make 
rules, consistent with this Code and the 
Army Act in force in the State or any 


similar law for the time being in force — 


as to the cases in which persons subject 
to military law, shall be tried by a Court 
to which this Code applies, or by Court- 
martial, and when any person is brought 


before a te and charged with an 


offence for which he is liable. under the 


Army Act in force in the State, to be 
tried by a Court martial. Such Magis- 


trate shall have regard to such _ rules, 


and shall in proper cases deliver him, to- 


gether with a statement of the offence 
of which he is accused, to the Command- 
ing Officer of the regiment, corps 


detachment, to which he belongs, or to 


the Commanding Officer of the nearest 


military station, for the purpose of be- 


ing tried by Court-martial. | 

(2) Every Magistrate shall, on receiv- 
ing a written application for that pur- 
pose by the Commanding Officer of any 
body: of troops stationed or employed at 
any such place, use his utmost endea- 
vours to apprehend and secure any per- 
son accused of such offence.” 


The underlined words in the later half 
of clause (1) of the above provision show 
that it is only when a person subject to 
the military law is charged with an of- 
fence for which he is liable under the 
Army Act in force in State to be tried 
by a Court martial that a Magistrate 
before whom he is brought is required 
to have regard to the rules referred to 
therein and to deliver him over to the 
designated military officer. In the pre- 
sent case the respondent as shown above, 
was not liable to be tried by a court- 

artial. The necessity of complying with 
the mandate contained. in Section 549 
of the Code of Criminal Procedure did 
not therefore, exist. 


18. Furthermore, the rules to be 
framed by the Government pursuant to 
the aforesaid provision have to be con- 
sistent with the Code of Criminal Pro- 
cedure and the Army Act or similar 
law in force in the State. Now the rules 
framed under the above noted Sec. 549 
of the Code of Criminal Procedure and 
reproduced at pages 164 and 165 of the 
compilation styled as Rules and Orders 
for the Guidance ol. Courts Subordinate 
to the High Court, Jammu and Kashmir 
H (Ist Edition) Samvat, 1970, do not 

pear to be consistent with the Army 
Act , 1950 (Act No. XLVI of 1950) and 
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ceased in my opinion to be operative in 
the State with the passing of the Act. 
This is also because of the fact that Sec- 
tions 41 and 42 of the Jammu and Kash- 
mir Army Act No. XIV of 1989 do not 
appear to be pari materla with Secs. 69 
and 70 of the Army Act No. XLVI o 
1950. That apart the offences under 
Ranbir Penal Code or offences under 
any other penal statute enacted by the 
State legislature not being civil offences 
as conceived by the Act i e. Army Act 
1950 there could be no question of ap- 
plicability of the rules. 


19. The above discussion cannot 
but lead to the inference that a court 
martial and a court of ordinary c 
justice in the State of Jammu and Kash- 
mir did not each have jurisdiction 
respect of the offences for which the res- 
pondent was proceeded against in the 
court of the Sub Registrar, Judicial 
Magistrate, Ist Class, Jammu. 


20. This brings me to the consi- 
deration of the third question. It is 
clear from the foregoing analysis that 
the observation of the learned trial 
Magistrate that “the accused being a 
military personnel this court has no 
jurisdiction” has absolutely no legal basis 
and cannot be sustained. As already in- 
dicated before a person charged with an 
offence can be delivered to the Com- © 
manding Officer of the regiment, corps 
or detachment to which he belongs or 
to the cae Officer of the near- 
est military station it is necessary that 
he should be liable to be tried by a 
court martial. As in the instant case the 
respondent was not liable under the 
Army Act as at present in force in the 
State, to- be tried by court martial there 
was no question of his being delivered 
over to the designated or the prescribed 
officer. I am, therefore, clearly of the 
opinion that the trial court was the pro- 
per forum for the trial of offences for 
which the respondent was proceeded 
against by the police and there was noth- 
ing to divest it of its jurisdiction. 


21. For the foregoing reasons I 
would quash the aforesaid order of the 
trial court in exercise of the power of 
revision of this Court and remit the case 
to it for further enquiry and disposal in 








. accordance with law. 


22. It must be observed In con- 
clusion that I was not at all impressed 
by the contention of Mr. Sham Lal that 
the acceptance oof the interpretation 
sought to be placed by the learned Assis- 
tant Advocate General would lead to 
anomalous results. 


23. It is now well settled tha 
where the text is clear and anomalous 
interpretation is irresistible the court 
has to adopt it leaving it to the Legisla- 
ture to amend and alter the law 
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remove the anomalies. Reference in this 
connection may usefully be made to the 
decisions of various courts in India re- 
ported in (1) 35 Ind Cas 782 = (AIR 
1917 Cal 392), (2) AIR 1943 FC 13, (3) 
AIR 1948 Oudh 162 (FB), (4) AIR 1950 
Mad 124, (5) AIR 1956 Pat 425, (6) AIR 
1959 SC 422 and (7) AIR 1960 All 214. 


24. The following observations 
made in N. T. Veluswami Thevar v. G 
Raja Nainar, ATR 1959 SC 422 are worth 
quoting in this connection: — 


“It is no doubt true that if on its 
true construction, a statute leads to ano- 
malous results the courts have no op- 
tion but to give effect to it and leave 
it to the Legislature to amend and alter 
the law. But when on a construction 
of a statute, two views are possible one 
which results in an anomaly and the 
other not, it is the duty of a court to 
adopt the latter and not the former, 
seeking consolation in the thought that 
the law bristles with anomalies.” 


In the present case on the construction . 


of the relevant provisions of the statu- 
tes two views as indicated in the above 
ruling of the Supreme Court are not 
possible. To my mind the only view 
possible is the one expressed: by me 
above. In the circumstances I would 
leave it to the Parliament to see if the 
Army Act, 1950, as applied to the State 


suffers fram any anomaly and if so 
how best to resolve it. 

ANANT SINGH, J.:— 25. I 
agree. 

S. M F. ALI, C. J.:— 26. I 


agree- 
. Order accordingly. 


A 1971 JAMMU AND KASHMIR 62 
(V 58 C 18) 
JASWANT SINGH AND ANANT 
SINGH, JJ. 
~ Radha Krishan Tickoo and another, 
Appellants v. Bhushan Lal Tickoo and 
another, Respondents. 
Second Appeal No. 14 of 1969, DJ- 
26-8-1970, against decision of Dist. J- 
Srinagar, Df. 19-4-1969. 


(A) Evidence Act (1872), Section 35 . 


— Age, proof of — Entry in school re- 


cords when admissible. . 

An entry in any record of even a 
private school as to the age of any stu- 
dent may be admissible if the school is 
run under the Education Code framed 
by and under the authority of any Gov- 
ernment of any State. If however there 
is no evidence as to the person on whose 
statement the date of birth came to be 
recorded the value of the certificate of 
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Radha Krishan v. Bhushan Lal (Anant Singh J.) 


A. I. R- 


age may well be ignored. AIR 1961 Pat 
21 and AIR 1934 Nag 1, Rel 


(Para 21) 
(B} Hindu Law — Alienation of 
joint family property — Father and 


minor son forming coparcenary — Sale 
of family house by father not proved to 
be for necessity — Sale not binding on 
son who is entitled to half share — Son 
must however compensate for improve- 
menis to the house made by purchaser 
with respect to his share. 


l (Paras 25, 30) 
(C) J. and K. Civil Procedure Code 


(10 of 1977 Smvt.), Order 20, Eule 12 


— Mesne profit — Suit for possession 
of half share in property unlawfully 
alienated by a coparcener — Plaintiff 


need not ask for mesne profits — Court 
can suo motu grant future mesne profits 
from date of suit till possession is deli- 
vered — Courts can grant a relief which 
is a necessary corollary from the grant- 
ing of another relief. AIR 1948 Oudh 
59 end (1882) ILR 8 Cal 178 (PC) and 
AIR 1951 Mad 938 (FB), Rel. on. 
{Para 40) 
(D) J. and K. Civil Proeedure Code 
(10 of 1977 Smvt.), Section 35 — Costs 
— Grant of costs is a judicial discretion 
— Person found wrongfully ed 
of property — Court, in suit for posses- 


sion granting relief and saddling costs of - 


improvements made by defendant — 
Plaintiff is entitled to cosis in all courts. 
"(Para 43) 


Cases: Referred : Chronological Paras 
(1961) AIR 1961 Pat 21 (V 48), 
Bhim v. Mangaram 21 


(1951) AIR 1951 Mad 938 (V 38) = 
1951-2 Mad LJ 176 (FB). Basa- 
vayya v. Guravayya 38 

(1946) AIR 1946 Oudh 59 (V 33) = 
1945 OWN 398, Mt. Chandrani 
v. Babu Singh 35 

(1934) ATR 1934 Nag 1 (V 21) = ` 
150 Ind Cas 1007, Chunni Bai 
Madhoram V. i Lal 


(1922) AIR 1922 Bom 122 (V 9) = 
ILR 46 Bom 312, Nagindas Manek 
Jal v. Mahomed Yusuf 25 
(1882) ILR 8 Cal 178 = 8 Ind App 
197 (PC), Fakharuddin Mahomed 
Ahsan v. Official Trustee of 
Bengal 35 


Ishwar Singh, -Onkar Nath oo 
and Sunder Lal, for Appellants; K 
Raina, for Respondents. 


ANANT SINGH, J.:— This Is a 
second appeal by defendants 1 and 2 
Pt. Radha Krishen Tickoo, and Pt. Vaid 
Lal Tickoo, against the Judgment, and 
the decree of the District Judge, Srina- 
gar, dated 19-4-1964, decreeing without 
cost the plaintiffs suit for possession, 
but on payment of Rs. 1000 as compen- 
sation for improvements, over one half 
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of a house after setting aside the 
judgment and decree, dated 19-11-1962 


of the Sub-judge (Chief Judicial Magis- 
trate) Srinagar, who had dismissed the 
plaintiff's suit. 

2; The plaintiff-respondent also 
has filed before us cross-objections, ask- 
ing for cost and mesne profits frorn the 
date of the suit. He has also challenged 
the order of the learned District Judge 
for payment of the compensation to the 
appellants. 

3: The plaintiff, Shri Bhushan 
Lal Taploo, is the only son of Pt. Jia Lal 
Taploo, who was pro forma defendant No. 
3, in the suit, and now respondent No. 3 
in this appeal. Raja Ram was the father 
of Sridhar Joo Tickoo, the Original defen- 
dant No. 1, and Vaid Lal Tickoo defen- 
dant No. 2. Sridhar died after the filing 
of the suit, and his son Radha Krishen 
was since substituted in his place as de- 
fendant No. 1. 


4, The house which is the sub- 
ject-matter of the suit was admittedly 
an ancestral property of pro forma defen- 
dant No. 3, Jia Lal, having been acquired 
by his father. Jia Lal sold the entire 
house to Pt. Shridhar, since dead, and 
his brother Vaid Lal by a sale deed 
dated 23rd of Sawan 2001 equivalent to 
7th August, 1944 for a consideration of 
Rs. 2000/-. The plaintiff filed the suit 
giving rise to the appeal on 26-6-1957 
as a minor through his next friend with 
an averment that he was a coparcener 
with his father, having one half share in 
the house, sold by his father to the ap- 
pellants and that the sale was without 
any legal necessity, and, therefore not 
binding on the plaintiff in respect of 
his half share. He therefore, sought a de- 
claration to that effect, and asked for 
joint possession over his half share in 
the house with a further prayer for in- 
junction restraining the appellants from 
changing the condition of the house 
which is described in para 3 of the plaint. 

5. The pro forma defendant No. 3, 
Jia Lal, did not appear at any stage to 
contest or support the plaintiff's suit. 


6. The suit was contested only 
by defendants 1 and 2. They resisted 
it on the ground that the plaintiff was 
not even born on the date of the aliena- 
tion, and, therefore, he had no share in 
the house sold. It was claimed that the 
house belonged exclusively to Jia Lal, 
and that he sold it as the Karta of his 
family for legal necessity, and for bene- 
fit of the estate, in that, the house be- 
ing in a dilapidated condition beyond all 
repairs had to be sold so as to make 
some money out of it. They further as- 
serted that they had spent about 
Rs. 4,000/- towards the improvements of 
the house by repairing it, and were, 
therefore, entitled to compensation in 
the event of the plaintiff's success. 
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T.. The trial Court framed some 
10 issues. The important issues are Nos. 
1 and 2 bearing on the question if the 
plaintiff was born before the date of 
alienation of the house in dispute, en- 
titling him to one half share in it. 


8. Another issue, being issue No. 
7, was, whether the sale deed was “for 
a legal necessity or to effect the repairs 
to the house to prevent it from being 
dilapidated.” 

9. Issue Nos. 8 and 9 are on limi- 
tation including adverse possession of the 
contesting defendants. 


10. Issue Nos. 4, 5 and 6 relate 
to the claim of the contesting defendants 
regarding improvements said to have 
been made by repairing the house. 

11. issue Nos. 3 and 10 are only 
formal. 

12. On behalf of the plaintiff, a 
number of documents were filed, and 
witnesses examined to show that the 
plaintiff was born on the 17th of Sawan 
1999 Bk. equivalent to 1-842, about two 
years prior to the date of the alienation 
made on 7th August, 1944, entitling him 
to one half share in the house. The evi- 
dence consisted of a horoscope exhibit 
PI, said to have been prepared by PW 
Sham Lal Bayu, the family priest of 
the plaintiff and according to his evi- 
dence, he had prepared the horoscope at 
the time of the plaintiff's birth. The 
horoscope shows the date of the plain- 
tiffs birth as 17th of Sawan 1999 Bk. In 
rebuttal of the evidence of Sham Lal 
Bayu, one Kashi Nath was examined on 
behalf of the defendants, and according 
to Kashi Nath, the horoscope was not in 
the handwriting of Sham Lal Bayu, for 
he claimed to have been familiar with 
his handwriting having worked with 
Sham Lal in the Dharmarth Department. 
The learned trial court did not accept 
the genuineness of the horoscope, and 
the evidence of Sham Lal Bayu, who 
came to prove it. 


13. The other evidence regarding 
the plaintiff’s being in existence before 
the date of the alienation consisted of 
four posteards, exhibits PW A, PW 3, 
PW 4 and PW 5. The writer of PW A 
is Shanker Nath a PW. It is dated 12 
Magh 2001 and it is addressed to Jia Lal. 
It was written from Jammu, conveying 
by the writer to the addressee, his love 
to Bhushan Lal, the exact words being 
“Bhushan Lal Ko Bagalgiri”. 


14. The other three postcards, 
exhibits PW 3, PW 4 and PW 5, were 
written by Maheshwer Nath, another PW 
to Jia Lal, the plaintiffs father from 
Mansehra, District Hazara, where he had 
been working as an agent of Gilgit Trans- 
port Company. This Maheshwar Nath 
js a cousin of Jia Lal. The postcard 
exhibit P 3 bears the date as 12-2-43, 


64 J. & K. [Prs. 14-21] Radha Krishan v. Bhushan Lal (Anant Singh J.) A.1LR. 


PW 4 as 24-2-43 and P 5 as 18-5-43, all 
before the date of the alienation in 1944. 
In exhibits P 5 and P 4 there is a men- 
tion of the name of ‘Bhushan Lal’ the 
plaintiffs, conveying the writer’s love or 
best wishes to him. In exhibit P 3, how- 
ever, there is only an expression of the 
love of the writer to the “new born” 
(Naunihal). These postcards bear pos- 
tal seals on them. The trial court, how- 
ever, thought that these postcards could 
be manufactured after the alienation by 
Jia Lal in league with Shanker, and 
Maheshwar Nath the authors thereof. 


15. A School certificate exhibit 
PW 1 dated 7-9-57 was also proved by 
a school teacher. PW Amar Nath Mirza 
of Hindu High School, Srinagar, show- 
ing therein the date of the birth of the 
plaintiff as 17th Sawan 1999 Bk. The 
trial court did not accept the authenti- 
city of this school certificate either, 
mainly because it was issued by a pri- 
vate school, and because there was no 
evidence, how the plaintiffs age could 
come to be recorded in the school. 


16. On behalf of the defendants, 
however, a record of the Municipality 
for the years from 1999 to 2001 BK was 
produced by DW Sayedud-din, a clerk of 
the Municipality, and Dr. Mohd. Sultan, 
Health Officer, wherein the birth of the 
plaintiff was not reported. The defen- 
dants also examined some witnesses like 
Som Nath, Kashi Nath and Gopi Nath 
who said that they had not seen the 
plaintiff ever before the date of aliena- 
tion in the house of Jia Lal. Kashi Nath, 
is a purohit of the defendants, Gopi Nath 
a servant of some neighbour of the 
defendants and Som Nath lived in the 
neighbourhood of Jia Lal. 


17. The learned trial Court ac- 
cepted the defendants’ version observing 
that the plaintiff was’ not born before 
the date of the alienation. 


18. The learned District Judge, 
however, has. set aside the findings of 
the learned trial Court in this regard and 
I think, quite rightly. He has quite 
carefully and exhaustively referred to 
all the evidence adduced by the parties 
on this point, and with the exception of 
the School Certificate, he has accepted 
all the plaintiff's evidence as quite con- 
vincing and genuine to prove the date 
of birth of the plaintiff as 17th Sawan 
1999 Bk in preference to what the defen- 
dants’ witnesses came to say. It is pos- 
sible that Kashi Nath, Gopi Nath and 
Som Nath might not have noticed the 
coming in of the plaintiff in the house 
of his father. The municipal record for 
1999 to 2001 might not have shown the 
birth of the plaintiff, not having been 
reported by any one to the Municipality. 
The learned District Judge has rightly 
pointed out that the plaintiff was very. 


much in the land of living, and no 
municipal record was brought to show 
the date of his birth on any other date 
subsequent to the date of the alienation. 
The postcards, referred to above, are 
most important ones. It is too much to 
think: that they could have been manu- 
factured sometime after the date of the 
alienation. They all bear postal seals, 
and they are quite old ones having been 
written as far back as 1942 and 1943. 
There is no reason to think that these 
postcards were subsequently faked. 


19. The learned counsel appear- 
ing for the appellants has, however, 
drawn our attention to the postcards 


Ex. p. 4, and Ex. p. 5, in which the writer 
has described himself as “Nath Ji.” and 
it is said that there is no evidence to 
connect this ‘Nath Ji with Maheshwar 
nath the PW. But no question was ask- 
ed of Maheshwar Nath about it. He has 
claimed that he is the author of these 
postcards. Besides, exhibit P 4 Mahe- 
shwar Nath is written also in English 
I am in full agreement with the learned 
District Judge to treat these postcards 
as genuine. 


_ 20. The horoscope, exhibit P I, 
which has been proved by its author, 
Sham Lal Bayu, is enough to show the 
date of birth of the plaintiff as 17th of 
Sawan 1999 Bk. I agree with the learn- 
ed District Judge that there is no rea- 
son to disbelieve the evidence of Sham 
Lal Bayu in preference to that of DW. 
Kashi Nath, who came to repudiate the 
evidence of Sham Lal Bayu. 


21. The learned District Judge, 
has however, ignored the evidentiary 
value of the School Certificate exhibit 
P 1, in deference fo the arguments ad- 


vanced before him on behalf of the 
defendants that it was not admissible 


under Section 35 of the Evidence Act, 
because the School which issued the 
certificate was not a Government, but 
only a private school. I do not think that 
he was quite correct in this regard. An 
entry in any record of even a private 
school as to the age of any student ma’ 
be admissible, if the school is run under 
the Education Code framed by or under 
the authority of any Government of any 
State. An entry in a school register 
kept as required by the Bihar and Orissa 
Education Code was held admissible in 
Bhim v. Magaram, AIR 1961 Pat 21, and 
in Chunni Bai Madhoram v. Girdhari Lal 
Chunnilal, 150 Ind Cas 1007=(AIR 1934 
Nag 1) it was held that entries in appli- 
cation form for admission to a High 
School maintained under the rules of 
the Education Department are admissible. 
It is, however, another matter that no 
evidence was brought on the plaintiff's 
behalf as to the person on whose statement 
the plaintiffs date of birth came to be 
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rded in the school, and for this rea- 
son however, the value of the certificate 
well be ignored. | l 


22, The learned District Judge 


was quite right in holding on the -basis 
of the other evidence,. referred to above, 


that the plaintiff was born before the 


date of the alienation. . 


23. The learned EEE 
war Singh, appearing for the appellants 
owever, contended that Jia Lal 
described himself in the sale deed as 
the sole owner of the house, and he 
could not do so, if the plaintiff was al- 
ready born, but as it has been seen, the 

` assertion of Jia Lal was not quite cor- 
rect. It has also been adversely com- 


mented on the appellants behalf that Jia 


Lal who was the most competent person, 
has not been examined 
to prove the date of his birth but, no 
adverse inference can be drawn from 
this fact alone: Jia Lal may have been 
reluctant to .come to the witness box 
to repudiate his sale deed for more than 
one reason. There is absolutely no valid 
reason to interfere with 
the learned District J udge. 


24. The property in question was 
the ancestral property of Jia Lal, and 
the plaintiff. They are Hindus governed 
by the Mitkshara School of Law. The 

tiff was therefore, entitled to one- 

share in the house property, there 
being no other coparcener. in the family. 


25- The next question for consi- 
deration is, if the sale by Jia. Lal was 
for legal necessity or, for the benefit of 
the estate made during the. course of: a 
prudent management. The two courts 
below have both found that there was 
no legal necessity for making the aliena- 
tion. The learned trial Judge however, 
found that because the house was in a 
dilapidated condition, the alienation was 


for the benefit of the estate of the ven-` 


dor. In support of his findings, he has 
` relied upon the decision of the Bombay 
High Court in AIR 1922 Bom 122. In 
that case, the heuse which had been alle- 
nated was required by the municipality 
to be pulled down and it was under the 
duress of the order of the municipality 
that the vendor was held to have aliena- 
ted it for the benefit of the estate. In 
the instant case there was no such neces- 
sity for Jia Lal to have alienated the 
house. The evidence adduced on behalf 
of the defendants to show that the house 
was sold by Jia Lal, because,- it had be- 
come dilapidated, appears to be only an 
improvement, for, there is no such reci- 
tal in the sale deed. On the other hand, 


a full description of the house. as given 


the sale deed, indicates, its existence, 
quite in order. Besides even if the house 
d become dilapidated, it cannot be 
said for that reason alone that its sale 


Mr Ich. 


‘sale was; therefore, not binding on the 


the findings of - 


with regard to the amount. 


‘was the only remedy. The house has 


stood a an area of about 800 sq 

feet. main house is three storeyed, 
and a. ‘Is another part of it, double 
storeyed, both made of bricks and stones 


consisting of Jia Lal-and his son the 
plaintiff. It is not possible to hold 
the alienation of the house by Jia 
was for the benefit of the estate. The 







plaintiff to the extent of his half sh 
in it, and the land on which it stands. 

26. The question of limitation 
was not canvassed before the two courts 
below, nor has it been canvassed before 
us. As a matter of fact, the question of 
limitation or adverse possession does not 
arise, for the plaintiff filed the suit 
during his minority through his next 
friend. He attained the age of majority 
when he filed his appeal before the 
learned District Judge. 

27. Thus the appeal by the defend- 
ants has no merit. 

28. Now I may consider the cross- 
objections of the plaintiff. 


29.- As to the question of com- 
pensation payable to the appellant to- 
wards the improvements said to have 
been madé by them by repairing the 
house, both the two courts below have 
found in favour of the defendants. The 
learned: trial Judge has fixed the amount 
of half of the compensation payable by 
the plaintiff, if his suit was to succeed, 


Judge, has. slashed it down to Rs. 1000 and 
decreed the plaintiffs suit on payment 
of this amount. 
- The findings of the two courts 
below EEE E the liability of the 
plaintiff for payment of compensation 
are concurrent. The difference is only 
Since the 
Pe Judge was the final court of 
facts, his findings with regard to the 
amount of compensation must be accept- 
ed. -In equity, the plaintiff is liable to 
pay the compensation for his one- 
share in the house towards the improve- 
ments made by the defendants in it. 

31. The next question for consi- 
deration is, if the plaintiff is entitled to 
any decree for future mesne profits. No 


30. 


. mesne profits appear to have been claim- 


ed as such by the plaintiff elther in his 
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plaint or in his memorandum of appeal 
or at the time of arguments before the 
District Judge. 


32. The learned counsel P Mr. 
Raina, appearing for the plaintiff-respon- 
dent has, however, contended before us 
that mesne profits, pendente lite from 
the date of the Institution of the suit 
may well be awarded, even if there was 
no claim made for the same if once the 
possession of the defendants in respect 
of one-half of the plaintiffs share in the 
house has been found to be wrongful. 
His contention is that the relief for mesne 
‘profits from the date of the suit follows 
as a necessary corollary of the main re- 
lief for recovery of joint possession. 
This relief, according to him is covered 
under the residuary relief under issue 
No. 10, which is “to what relief is the 
plaintiff entitled”. The contention of 
Mr. Raina appears: to be well founded. 
Section 2 (12) of the Civil P. C. defines 
“mesne profits” of property as “pro- 
fits” which the person in wrongful pos- 
session of such property actually receiv- 
ed or might with ordinary diligence have 
received therefrom...-..... i 


. 33. Order 20, Rule 12, Civil P.C. 
provides for a decree for mesne profits, 
and according to clause ‘C’ the court at 
the time of the passing of the decree for 
reeovery of possession ean direct an en- 
quiry as to the mesne profits from the 
institution of the suit till the delivery 
of possession to the deereé-holder or the 
expiration of three years from the date 
of the deeree whichever event first eoe- 
curs. 


34. It would appear that the 
eause of action for future mesne profits 
does not actually arise at the time of 
the filing of the suit and, therefore, a 
plaintiff suing for possession is not bound 
to ask for future mesne profits from the 
date of the suit in the event of his sue- 
cess. The power to grant future mesne 
profits is vested in the court deereeing 
the suit, even suo motu. 


35. A Division Bench of the Oudh 
Chief Court in the case of Mst. Chandrani 
v. Babu Singh, reported in AIR 1946 
Oudh 59, on the authority of a decision 
of the Judicial Committee in Fakhar-ud- 
din Mohd. Ahsan v. Official Trustee of 
Bengal reported in (1882) ILR 8 Cal 179 
(PC) (178 being a mistake) hag held, 

“Whether the plaint does or does not 
claim future mesne profits the power to 
grant them vests in the Court. Sub- 
sequent profits, as the term implies, 
are profits accruing subsequent to the 
institution of the suit. There is no cause 
of action as regards such profits at the 
time of the filing of the plaint. It is 
by virtue of a special provision that such 
profits can be claimed or awarded. This 
is an exception to the general rule that 
the relief granted is eonfined to rights 


accruing before the date of the suit. The 
Legislature has expressly enabled the 
courts to grant such relief with the bene- 
ficent object of preventing unnecessary 
litigation......... 

It is clear therefore, that it is not 
necessary to make a specific prayer in 
the plaint for future mesne profits.” 

36. In the case before the Judi- 
cial Committee, no doubt the question 
was one of interpretation of the decree, 
whether it awarded any future mesne 
profit, since the decree was silent on 
the point, though, the decree for pos- 
session was with ‘wasilat’. The plaint 
does not seem to have asked for future 
mesne profits. The executing court 
awarded future mesne profits as well, 
and the Judicial Committee upheld its 
decision, observing that in view of the . 
provision of the old Section 196 of Act 
VIII of 1859, which was similar to O. 20, 
R. 12, Civil P. C. that “it. was in the 
power of the court, if it thought fit, to 
make a decree which should give the 
plaintiff ‘wasilat’ upto the date of ob- 
taining possession”. 


37. In the Oudh ease also, there 
was a claim made in the plaint for future 
mesne profits but the principle was laid: 
down t future mesne profits can be 
granted even without there being any 
specifie prayer to that effeet in the plaint. 


| 38. In a suit by a member of a 
joint Hindu family for partition, to which 
Order 20, Rule 12, Civil P. C. does not 
apply, a Full Beneh of the Madras High 
Court in Basavayya v. Guravayya re- 
ported in ATR 1951 Mad 938 (FB) has 
held that although the preliminary 
decree for partition “does not direct an 
enquiry into profits subsequent to the 
date of the suit”, it “does not preclude 
the parties from applying for, or the 
arding sueh profits by its 


_ 398. It was also held in. the same 
ease that in a sult for recovery of pos- . 
session of an immovable property from 
a person in possession without title, the 
plaintiff is entitled to recover meme 
profits as defined in Section 2, Cl. (12) 
Civil P. C. in the nature of damages. 


49. In my opinion, a relief, 
though not specifieally asked for in the 
plaint ean still be granted by a court, 
even suo motu, if such a relief follows 
as a necessary corollary from the grant- 
ing of another relief which has been in 
terms prayed for. The plaintiff ean 
easily file another suit for future mesne 
profits when his title has been . found. 
In. equity and fairness he should not be 
driven to the necessity of filing such a 
suit, when the Court is competent to 
grant this relief in this very action. 


41. It has been found that the 
plaintiff-respondent was wrongfully kept 


1971 


out of PERE of his half share in the 
house by the defendants-appellants ever 
since the execution of the sale deed in 
1944. The defendants-appellants even 
Obtained a stay order from this Court as 
the execution of the decree of the 
He is surely 
profits from 
the date of the suit which is 28-6-1957, 
till the delivery of joint possession of 
his half share in the house and the land 
on which it stands. The amount of the 
mesne profits shall be determined by an 
enquiry by the trial court, and a 
final decree for the same shall be pre- 
pared on payment of the necessary 
court-fee on the amount found due. 


42. As to the costs the plaintiff- 
respondent is clearly entitled to the costs 
of this appeal before us though not of 
his cross-objections, as they succeed only 
in part. He is also entitled to the costs 
of his appeal before the learned District 
Judge, and his suit before the learned 
trial Judge, when his claim has succeed- 
ed in full. 


43. It. is true that the costs are 
a matter in the discretion of a court but 
such a discretion has to be exerci 
judicially. The learned District Judge 
in refusing costs to the plaintiff-respon- 






view of 
the matter, the plaintiff is entitled to 
e usual costs not only of the appeal 
this also of the two 


plaintiff- to the defendants and the ex- 
cess in favour of either party will be 
payable by the other party. 


44. In the result the appeal fails 
and crogs-objections succeed in part as 
indicated above. The judgment and the 
decree of the learned District Judge are 


modified accordingly. 


“JASWANT SINGH, i i= 
I agree. 


45. 


Appeal dismissed, 
Cross objections 
partly allowed. 
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J. & K. 67 
AIR -1971 JAMMU AND KASHMIR 67 
(V 58 C 19) 


= ANANT SINGH, J. 

Aziz Wani, Petitioner v. Director 
Consolidation, Srinagar and others, Res- 
pondents. 


ee ue Petn. No. 77 of 1967, D/- 19-8- 
(A) J. and K..Consolidation of Hold- 
ings Act (5 of 1960), Section 3 (d) — 
Consolidation Officer acts as Civil Court 
and can decide even questions of title. 
(Para 9) 

(B) Civil = C. (1908), O. 20, R. 4 

— Contents of judgment — Judgment 
without discussion of evidence led by 
parties is no. judgment in the eye of law 
— Decision as to title based on order in 
riutation proceeding before Revenue Ofi- 
cer is no decision which may preclude 
party from challenging it — Even judg- 
ment of appellate Court based on con- 
jectures and surmises without considera- 
tion of evidence and law bearing on sub- 
ject would be no jadgment. AIR 1963 
J. and K. 15, Foll. (Paras 9, 14, 26) 


(C) Limitation Act (1963), Arts. 64, 
65 — Co-sharer’s claim for adverse pos- 
session — Fact that ancestors of parties 
had. some land as co-sharers does not 
mean that they continued to be so in 
respect of all their lands — There may 
have been partition between them — 
Possession of one co-sharer in the cir- 
cumstances, cannot be held . possession 
of other co-sharer. (Para 14) 


(D) J. and K. Evidence Act (13 of 
1977), Section 112 — Presumption of 
legitimacy — Section applies also to 
Muslims of Kashmir — Document pur- 
ae to be statement by father ac- 

eae that son was born to him 
six months after his marriage with child’s 
mother is material evidence to prove 
legitimacy. AIR 1926 All 589, Ref. 
(Paras 17, 19, 23) 
l (Œ) Constitution of India, Art. 226 
—Findings of Tribunal perverse, arbi- 
trary etc. — Writ petition against — 
Exercise of writ jurisdiction is permis- 
sible. 

Where findings of Tribunal either on 
question of facts or law or both are 
found perverse, capricious, arbitrary and 

estly illegal and are apparent on 

face of record and without consideration 

of proper evidence and material, the High 

Court will exercise its writ jurisdiction. 

(Paras 27, 29) 

Cases Referred: . Chro nological Paras 
an AIR 1970 SC 672 (V_57), 

hauqin Singh v. Adesa Singh 28 
ach AIR 1965 SC 111 (V 52) == 

(1964) 5 SCR 1030, Prem Sagar 

v. Standard “Vacuum Oil Co.. 

Madras 28 
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(1964). AIR 1964 SC 477 (V 51) = 
(1964) 5 SCR 64, Syed Yakoob 
Radhakrishnan 


v. K. S. 
(1963) AIR 1963 J and K i5 
(V 50), Ahsan Dar v. Mohd. 


ar l 
(1958) AIR 1958 SC 398 (V 45) = 
1958 SCR 1240, Likbiram v. ` 
Bhanuram Pagu 28 

(1926) AIR 1926 A AD. 589 (V 13) = 
ILR -AH 625, Sibt Mohammad 
vV. Mohammad Hamee d 21 


: M. A. Beg and K. N. Raina, for Peti- 
tioner; A. N. Raina, A. H. Qara for M. A. 
Nehvi.- for- Respondents. 


ORDER :—This is an 


28 


a 


application 


for a writ of certiorari by quashing the ` 


order of the Director of Consolidation 
Srinagar, Respondent No. 1, dated 29-5- 
1967, upholding in Revision the orders 
of his subordinate courts. The initial 
order is dated 20-7-65, made by the Con- 
solidation Officer, and the second by the 
Settlement Officer, as the appellate court, 
dated 6-7- 1968. . 


2- The impugned orders were 
made under the provisions of Jammu 
Consolidation of Holding 

ren 1960 referred to 
Act in a litigation between the petitioner, 
Aziz Wani on one hand, and Mohada, 
father’ of Respondents 2 to 5 on the 
other. ‘Mehada; died during the pen- 
dency of the appeal. The - petitioner 
claims to be the natural son of Mohd. 
Wani born in lawful wedlock: after six 


months of the marriage of his parents. ' 


He had a sister, Mst. Shah Bibi, 
of the same paren 
to Mehda -Wani the ` father 
dents 2 to. 5, and his father, Qadir Wani 
was the brother of the petitioner's father, 
Mohamad Wani. . 


3. The present. dispute relates to 
the Estate of Mst. Shah Bibi. According 

to the petitioner, a dispute had arisen 
eer him, and his sister, Mst. Shah 
‘Bibi, after the death of their common 
father, Mohd. Wani. A compromise was 
effected in 1993 B. K. in the court of 
Wazir Wazarat Baramulla. Mehada act- 


born 
ied 


ed in that compromise as attorney for 
his wife, Mst. Shah Bibi. Under the 
terms of the compromise, one-half of 


- the estate of Mohd. Wani was to remain 
with the petitioner, and for the remain- 
ing half it was stipulated that Mst. Shah 
Bibi would hold it for life alone, and 
that on aie) death, the same would re- 
vert to the petitioner, if she left no issue 
of her own. She died uless nearly 
20 years back, when the petitioner came 
in possession of her estate and has conti- 
nued in possession of the same to the 
exclusion of Respondents 2 to 5, and 
their father for over 15 with her este ay 
have had no concern 
whatsoever, ~ 


er as the. 


A. L BR 


4. The village Pattan, where the 
disputed land is situate, was declared a 
consolidation area under the Act in 1962. 
The Consolidation Officer, started hear- 
ing disputes in the matter of Consolida- 
tion of Holdings. Mehda Wani, the father 
of Respondents 2 to 5, and the husband 
of Mst. Shah Bibi claimed the estate of 
Mst. Shah Bibi, as a collateral- of her 
father, Mohd. Wani, alleging that the 
petitioner was only an adopted: son, and 
not the natural son of Mohd. Wani, and, 
therefore, not entitled to succeed to the 
estate of Mst. Shah Bibi. 


p The Consolidation” Officer has 
found against the petitioner. His deci- 


sion was upheld in appeal by the peice 


ment Officer, and on revision by. 

dent No. 1. The petitioner has filed 
this writ petition against their decisions 
challenging their legality on various 
grounds. o 


6. It ig urged on behalf of the 


. petitioner that the Consolidation Officer 


did not consider the evidence addu 
on -behalf of the parties, but he has held 
the petitioner as an adopted, and not 
ae real son of Mohd. Wani as was his 
case, only on the basis of an sae of 
the then Wazir Wazarat, Baramulla p 
ed in.appeal No. 28 of 9002 as in Exhibit 
P I, which had only related to the ques- 
ton of mutation in a Revenue -proceed- 
ing in place of the petitioner’s father. 
It is said that any order made by a 
AEAT Court with regard to mutation 
cannot decide the question of 
title, and, therefore, the doctrine of es- 
toppel was not applicable ` as has 
a applied by the Consolidation Off- 


E? Next it Is urged that the peti- 
tioner, as a, defendant, in the proceeding 
before the Consolidation Officer, had 
claimed the estate of Mst. Shah Bibi, 
by adverse possession, having been in 
hostile possession thereof to the exclu- 
sion of the father of Respondents 2 to 5, 
but the Consolidation Officer not 
consider this issue at all. 

8. Next it is contended that be 
fore the Consolidation Officer, a plea had 
been taken on the basis of the presump- 
tion arising under the provision of Sec- 
tion 112 of. the Evidence Act, that he 
was the legitimate son . of his father, 
having been born after six months of 
the marriage of his parents. But the 


-learned Consolidation Officer did not 


consider the applicability of the afore- 
said provision of the Evidence Act. 

9. The grounds for challenging the 
legality of the judgment of the Conso- 
lidation Officer seem to be well founded. 
The Consolidation Officer has been 
clothed with the powers of a Civil Court 
under the Consolidation Act, and he can 
decide even the question of title as a 
Civil Court. Any judgment without the 
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discussion of the evidence led by the 
es is no judgment in the eye of 
w- The Consolidation Officer has not 








parties bearing on the issues. He has 
only relied on the decision of the Wazir 
Wazarat in his order in appeal No. 28 


of 2002 and on this basis alone, he has ` 


found the petitioner to be the adopted 


son of Mohd. Wani. He has held that ` 
the petitioner had full knowledge of the . 


aforesaid order of the Wazir Wazarat, 


and he did not try to get it set aside. | 


He was, therefore, stopped from chal- 
lenging that finding. In this the learn- 
ed Consolidation Officer was altogether 
wrong. It is a settled principle of law 


t any order in mutation proceeding . 


de by a Revenue Officer can be no 
decision as to title so as to preclude a 
from challenging it. The decisions 

AIR 1963 J and K 15 may be refer- 

‘to In this connection. 

10.- The Consolidation Officer has 
not also considered the question of the 
applicability of the provision of Sec. 112 
of the Evidence Act, norhas he consi- 
dered the question of the petitioner's 
adverse possession. 

11. The Settlement Officer as the 
court of appeal, however, on the argu- 


* 


ments of the learned counsel for the par- 


ties, framed four questions for considera- 


tion: ee: 
One was whether the petitioner, who 


was the appellant before him was in ad-. 


verse possession for the requisite period 
of 12 years. 

The second was, 
was the real son of Mohd. Wani. 

The third was, if under the terms 
of the compromise arrived at between 
the parties in the Revenue Court, the 
estate of Mst. Shah Bibi on her dying 
issueless would revert to the petitioner. 

The fourth was, if the provision of 
Section 112 of the Evidence Act was ap- 
plicable to raise a conclusive presump- 
tion of legitimacy in favour of the peti- 
tioner. 

12. The learned Settlement Officer, 
acting as the first Court of appeal, also 
has not decided these questions with 
reference to the evidence adduced by the 
parties. He has, only in a summary way, 
ruled out the applicability of Section 112 
of the Evidence Act, on the ground that 
it does not apply to the Muslims of 
Kashmir, who according to him, 
governed by their’ personal law, but he 
has not indicated, if- the personal. law 
of the Muslim is in any way derogatory 
to the provision of Section 112 of the 
Evidence Act. — E 

13. The learned Settlement Officer, 
however, has not recorded his own find- 
ing as to the effect of the order or the 
compromise made between the parties 
before the Wazir Wazarat. 


discussed any evidence adduced by the 


if the petitioner 


are. 


14. adverse 


petitioner’s plea was that on the death 
of Mst. Shah Bibi, which occurred some 


_26 years back, he came in exclusive posses- 


sion of her estate to the exclusion of the 
Respondents father and after his death 
to the exclusion of Respondents 2 to 5. 
Then even among co-sharers, one co- 
sharer can acquire title by adverse 
possession by ouster, having kept out of 
possession the other co-sharer for over 
12 years by hostile assertion of the for- 
mer’s possession. This aspect of the mat- 
ter was not considered at. all by the ap- 
pellate court, and as I have said, the 
original court did not touch it at all 
Thus the judgment of the appellate co 
also is not a judgment in the eye of law, 
as it is based on pure conjectures and sur- 
mises without any consideration of th 
evidence and the Jaw bearing on the 
legitimacy of the petitioner. 


15. The judgment of Respondent 
No. 1, passed in revision as a Director 
of Consolidation of Holdings also suf- 
fers from similar infirmities inasmuch 
as it has not taken into account that 
the judgments of the two lower courts, 
regarding the petitioner’s being an ad- 
opted son of Mohd. Wani and not be 
ing his real son, were given without 
consideration of the evidence brought on 
the record by the parties. This judg- 
ment has also repeated the error com- 
mitted by the court of appeal below that 
“the possession of one co-owner is con- 
sidered to be the possession of all the 
co-owners and they are considered to be 
in constructive possession”, since he also 
has not indicated how, and in respect 
of what land the petitioner was a co- 
owner or a co-sharer with respondents 
2 to 5 or their father. As to the effect 
ofthe compromise arrived at between the 
parties on 19-1-1996,in the Revenue Court 
according to whichthe estate of Mst. Shah 
Bibi, was to revert to the petitioner, 
respondent No. 1, was, however, right in 
holding that this could. not create a title 
in his favour, since the compromise was 
filed before a Revenue Court, but if 
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should be kept in view that the peti- 
ttoner was not claiming the estate of 


mise. by 

as the real son of: Mohd. Wani, and by 
adverse possession. The compromise has 
only a limited relevancy, if the peti- 
tioner was rightly described in it as the 
son of Mohd. Wani. 


16. The two moot questions were 
decided by the trial Court and by the 
court of appeal below without consi- 
deration of the evidence brought-by the 
parties, and by the appellate court about 
the applicability of the provision of Sec- 
tion 112 of the Evidence Act, without dis- 
closing any adequate reasons for the 


same. 

As to the applicability of Sec- 
ion 112 of the Evidence Act, at this 
stage, I may only indicate without final- 
y committing myself on the point that, 
prima facie its applicability is not ruled 
out to the Muslims of Kashmir 


Evidence Act being Act No. XIII of 1977 

came into force in this State with effect 

ae 8-4-1925 under notification No. 14 
L. . 


18. The Shri Pratap Jammu and 
Kashmir Laws Consolidation Act, 1977, 
came into force under the State Council 
Resolution No. 1 dated 8th April 1925 
under Notification. No. 14-L/82. Under 
Section 4 of this Act, In the matter of 
succession, inheritance, marriage, bas- 
tardy amongst others, Mohamedan Law 
in the case of Mo 
Hindu Law in cases where the parties 
are Hindus will apply “except in so far as 
such law -has been, by this or any other 
enactment, altered or abolished 
which is not contrary to justice, equity or 
good conscience and has not been by this 
or any other enactment altered or abo- 
lished and has not been declared to be 
void by any competent authority”. 

It would thus appear that the 
Evidence Act above referred to, was 

de applicable to the Mahomedans also 
of this State. 

20. Section 112 of the Evidence 
Act raises a conclusive presumption in 
favour of the legitimacy of a person, if 
he is born “during the continuance of a 

unless it can be 
to the marriage 
had no access to each Sic at any time 
when he could have been begotten.” 

21. In ATR 1926 All 589 a Divi- 
sion Bench held that Section 112 applied 
to the Mahomedans also. 


22. In Mulla’s Principles of Maho- 
medan Law, sixtenth ition, by the 
Hon’ble Mr. Justice M. Hidayatullah, 
now, the Chief Justice Supreme Court, 
the law on legitimacy among the Maho- 
medans has been laid down in Chap- 
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hamedans and the. 


A. L R 


ter XVII. It is mentioned in Sec. 340 
under the Heading “presumption of legi- 
timacy under the Mahomedan Law” 
that a child born after six months from 
the date of marriage is presumed to be 
legitimate, unless the putative father 
disclaims the child by Li’an (S. 333). 


23. In the present case, the 
father of the petitioner does not appear 
to have disclaimed the petitioner as his 
son. On the other hand, a document was 
filed on behalf of the petitioner before 
the Consolidation Officer, purporting to 
be the statement of the petitioner’s father 
Mohd. Wani before Mufti Azam, wherein 
Mohd. Wani had acknowledged that a 
son was born to him six months 


marriage with the mother of the 
petitioner. 
24. This document was a very 


important one, and it does not appear 


to have been considered by the trial 


court or even by the appellate court. 


25. The petitioner, according to 
his case was born after six months of 
the marriage of his parents. The father 
of the petitioner does not seem to have 
repudiated the fact of the petitioner be- 
ing his son. On the other hand, if the 
above document contained the statement 
of Mohd. Wani, this 


legitimacy of the petitioner. There is 
another document, Record of Register of 
Birth, issued by the Civil Surgeon Bara- 
mulla. which was filed before the Conso- 
lidation Officer, showing therein the peti- 
tioner as the son of Mohd. Wani born 
on 21-4-1988 BK. The effect of this 
document also does not appear to have 
been considered by the Consolidation 
Officer. 


26. In short as would § appe 
from the foregoing facts, the trial of the 
case by the Consolidation Officer, and 
as a matter of that by the two superior 
courts was without consideration of all 
the materials brought on the records, 
and, therefore, these judgments are not 
judgments in the eye of law. 

27. The learned counsel appear- 
ing for Respondents 2 to 5, however, 
has contendéd before me that this 
should not interfere In writ application, 
since the Consolidation Officer, and the 
courts of appeal and reviston had juris- 
diction to decide, the case even wrongly 
and against law. But the errors of law 
and the decisions on facts without consi- 
deration of evidence are so manifest, 
leading to the miscarriage of justice 
that this court, in my opinion, should 
step in in its writ jurisdiction to prevent 
the abuse of the powers vested in these 
authorities. 

28. The following decisions of the 
Supreme Court are well in point on this 
question: , 


—, 


1971 
(1) AIR 1958 SC 398 which has dealt 


with several civil appeals Nos. 668, 669, . 


670 and 672 of 1957. 

(2) ATR 1964 SC 477 at p. 480, Syed 
Yakoob v. K. S. Radha Krishnan. 

(3) AIR 1965 SC 111, Prem Sagar v. 
Standard Vacuum Oil Co., Madras. 

(4) ATR 1970 SC 672-673, Shauqin 
Singh v. Adesa Singh. 


29. If the findings of any Tribu- 
either on the question of facts or law 
or both are perverse, capricious arbitrary 
or manifestly illegal and are apparent 
on the face of the record or are without 
consideration of proper materials this 
court in exercise of its writ jurisdiction 
ould interfere. 


30. In the result I would set aside 
the orders, and the judgments of the 
Consolidation Officer, the Settlement 
Officer, and the Director Consolidation 
Srinager. The case is hereby remanded 
to the Consolidation Officer for a deci- 
sion according to law. The Consolidation 
Officer will give full opportunities to 
both the parties to prove their documents 
which they have filed, if they have not 
been proved already. He will decide the 
ease after the consideration of all the 
evidence on the record and the law bear- 


ing on it. 3 
3L There will be no order as to 
cost. 
Case remanded. 





AIR 1971 JAMMU AND KASHMIR 71 
(V 58 C 20) 
JANKI NATH BHAT AND MIAN 
JALAL-UD-DIN, JJ. 
State of Jammu and Kashmir, Ap- 
pellant v. L. Tota Ram, Respondent. 


First Appeal No. 33 of 1966 and Civil - 


Revns. Nos. 81 and 82 of 1966, D/- 10-7- 
1970, against judgment and order of Dist. 
J, Udhampur, D/- 25-7-1966 and 27- 
4-1966. 


(A) Court-fees and Suits Valuations 
— Court-fees Act (1870), Sec. 7 (iv) (f) 
— Suit pe nena — e ae 
urposes of court-fees an isciction 
i Arbitrary and sham valuation — 
Power of Court — (Civil P. C. (1908), 
Order 7, Rules 2, 11). 


Although a plaintiff has got power 


to fix his valuation in a swt for accounts, - 


he cannot do so by mentioning a fanci- 


ful amount, nor can he put a fictitious. 


valuation. The court has power to inter- 
fere in the valuation put by the plaintiff 
if the valuation made by him is arbitrary 
or unreasonable. Where it is evident 
that the plaintiff made no endeavour to 
estimate the relief sought and the value 
given has no proportion to the relief 
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State v. L. 


‘1960 Mad 260, Rel. on. 


Tota Ram [Prs. 28-31] J. & K. 7I 


sought and is on the face of it sham, 
fanciful, arbitrary and unreasonable, the 
court can ask the plaintiff to correct the 
valuation. AIR 1948 Nag 223 and AIR 
(Paras 6, 6A) 


(B) Civil P. C. (1908), O. 7, R. 2 
and Section 9 — Suit for accounts — 
When maintainable — It is not enough 


. that the plaintiff does not know the 


a amount to be claimed from defend- 
an . 


A suit for rendition of accounts is a 
special and unusual form of remedy 
which can be resorted to only in some 
well recognised ces. It is not 
enough in such a suit that the plaintiff 
does not know the exact amount that 
he can claim from the defendant. Nor 
is it any reason as to what amount is 
due to one or the other that a suit for 
accounts will lie. (Para 8) 


Where in a suit for rendition of ac- 
counts relating to construction work of 
certain motor road, the plaintiff alleged 
that the measurements of the work done 
by him had been recorded in measure- 
ment books and he had signed all such 
a in token of the verification there- 
Ò 

Held that the suit was not maintain- 
able. The plaintiffs attempt in convert- 
iog a suit for a definite sum which he 
could claim against the defendants into 
a suit for accounts was a device unknown 
to the law and could not be either up- 
held or encouraged. He was working the 
contract and he knew what work he had 
done and therefore should have claimed 
the amount which according to him was 
due to him from the department. The 
mere fact that he pretended not to know 
the exact amount due to him would not 
make any difference in his case or for 
that matter the statement of some Exe- 
cutive Engineer that he was not in a 
position exactly to state what amount 
was due to whom amongst the contract- 
ing parties did not make any difference. 
Case law discussed. (Paras 8, 17) 


Cases Referred : Chronological Paras 
(1960) ATR 1960 Mad 260 (V 47) = 

(1960) 1 Mad LJ 468, S. Parame- 
- shwaran v. S. Sarveswaran 
(1959) ATR 1959 All 546 (V 486), 

Lakshmiji Sugar Mills Co. Lid. 

v. Banwari Lal Tandon 16 
(1948) AIR 1948 Nag 223 (V 35) = 

ILR (1947) Nag 933, Attar Singh 

v. Manoharsingh 6 
(1946) AIR 1946 Lah 82 (V 33) = 

47 Pun LR 407, Firm Diwan 

Chand Sant Ram v. Bhagat Ram T4 
(1946) AIR 1946 Mad 136 (V 33) = 

1945-2 Mad LJ 460, Sokhammał 

v. Arunachalam Pillai. x5 
(1925) AIR 1925 Lah 100 (V 12) = 

78 Ind Cas 959, Gulam Qutab-ud- 

-din Khan v. Faiz Bakhsh FE 
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(1925) ATR 1925 Sind 173 (V 12) = 
78 Ind Cas 846, Jessaram Bhag- 
shoo v. Ratanchand Fateh- 


0921) AIR 1921 Cal 516 (V 8) = 
26 Cal WN 992, Harihar Mukher- 
jee v. Jaharaddi Mandal 

` £1900) 6 Pun LR 1900 = 60 Pun . 
ae 1899, Jowahar Singh v. Haria 


12 
Ls 


ae TE 
J. N. Bhan, for T pean I. K. Kot- 
wal, for Respondent. 

JANKI NATH BHAT, J.:— . This 
fudgment will dispose of civil Ist appeal 
No. 33 against a preliminary decree pass- 
ed by the District Judge, Udhampur, on 
25-7-1966 and two revision petitions Nos. 
81. and 82 of 1966 arising out of the 
interlocutory orders passed by the Judge 
on 27-4-1966. The appeal and the revi- 
apne petitions arise out of the following 


2. The respondent, L. Tota Ram, 
brought a suit for rendition of accounts 
relating to construction work of motor 
road from Forebay to Power House site 
Chenani Hydel Project in the year 1963 
against the appellant, the State, valuing 
the suit for purposes of court- fees and 
furisdiction at Rs. 5,100/-- The plaintiff- 
respondent among other things alleged 
that he was allotted work of motor road 
from Forebay to Power House Site 
Chenani Hydel Project from R. D. O. to 
R. D. 20000 by the Superintending Engi- 
neer Electrical Project Circle. An agree- 
ment was drawn up according to the 
terms and conditions agreed upon by 
the parties in the year 1963. The original 
agreement being with the department. 
Subsequently under pressure the plain- 
tiff-respondent was made to execute an- 
other- agreement on 29-12-1964. -The plain- 
tiff-respondent also constructed a Zig in 
the first mile of the road. In paragraph 
6 of the plaint the plaintiff stated that 
“the measurements of the work done by 
him have been recorded in the relevant 
books and registers of the department 
a all such entries have also been sign- 

ed by him time and again in token of 
the verification thereof.” The plaintiff 
goes on to state that the plaintiff suffer- 
ed on account of the treatment of the 
department with him and he: had to in- 
cur a`sum of Rs. 15,000/- for extra labour. 
The plaintiff also claimed Rs. 700/- from 
the department 
some trees. The plaintiff claimed inter- 
est at the rate of 24% per annum on 
the ae due to him from the depart- 
ment. 


3. Written statement was filed 
on behalf of the defendants-appellant. 
Among other objections, a pre 
objection was taken that the suit for 
accounts was not maintainable as the 
defendants were not the accounting part- 
jes. The plaintiff should have filed a 
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as felling charges ae 


A. LE 


suit for money. Various other pleas 
were taken which need not be enume- 
rated in detail. The then learned Dis- 
trict Judge examined the plaintiff and 
the Superintending and the’ Executive 
Engin of the department  umder 
Order 10, C. P. C. A large number of 
issues were framed. Firstly a prelimi- 
Beet ee ace: Wee eae ag 
under: 


4. Whether the valuation. put by 
the plaintiff in a suit for accounts for 
the purposes of court-fee and jurisdic- 
tion can be challenged? 


5. . After hearing arguments the 
learned District Judge decided this issue 
in favour of the plaintiff on 8-3-1966. 
Then on 9-3-1966 the learned Judge 
framed as many as 17 issues. The issues 
are not either happily worded or drafted 
and some of them are obviously un- 
necessary. When these issues were struck 
the counsel for the defendant-State put 
in an application for amendment of the 
issues and deletion of some issues. That 
application was rejected by the learned 
Judge on 27-4-1966. i 
a: revision petition No. 81 was filed by 
the defendant-State In this court. By 
another order of the same date the learn- 
ed District Judge directed that an 
amount of Rs. 18572.20 lying in deposit 
with the Department should be deposited 
in the Court. Against that order also 
revision No. 82- was presented in this 
court. While these revisions were pend- 
ing in this court an intimation of the 
same had gone to the learned District 
Judge, he nevertheless proceeded with 
the suit. The parties led their evidence 
and ultimately he passed a preliminary 
decree on 25th July, 1966 in the follow- 
terms: 


agree- 
The 


dule A attached to the same. 
missioner will go into the accounts to 
find it out that what more sum is due 
to the plaintiff. For that purpose the 
defendant would make available to him 
all the eleven ‘accounts bills drawn 
with regard to this contract.. The final 
bill Exd: D, the work register and mea- 
surement books lying-in the court will 
remain at the disposal of the Commis- 
sloner. Any other measurement book or 
work register or any other documents 
pertaining to accounts lying with the 
Atendants will be produced before the 
Commissioner on his demand. 

(ii) That the plaintiff is entitled fo 
the return of Rs. 18572.20 lying in depo- 
sit to his credit with the department, 

- (iii) That the plaintiff is entitled to 
sum of Rs. 3082/- which has wrongly 
sped deducted from the final bill; 
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to Rs. 700/- as charges for the trees fell- 
(v) That the plaintiff is neither -en- 


titled to any amount as labour charges- 


nor any amount as Interest; and | 
(vi) That the defendant will be enti- 


tled to the costs of the Stores and mate- - 


rials supplied to the plaintiff, which. has 
not so far been deducted from. the bills. 

6. We need not discuss the merits 
of the case nor need we scrutinise whe- 
ther the pr ary decree has been 
properly passed. In our opinion the 
appeal can be disposed of purely on one 
or two legal issues. The first conten- 
tion raised before the learned District 
Judge was that the valuation fixed for 
the purposes of court fees and ee 







do so by mentioning a fanciful amount, 
or can he put a fictitious valuation. The 
court has power to interfere in the valua- 
ion put by the plaintiff ifthe valuation 
made by the - plaintiff is arbitrary. or 
easonable. . Where it is evident that 

plaintiff made no. endeavour to 


_ relief 


tion 7(iv) (c) and Section 7 (iv) (f is 
substantially the same. In both the cases 
it is for the plaintiff to put his- valua- 


- tion whether it is a case of consequential. 


relief or whether it is a case of accounts. 

ily the court should not endea- 
vour to correct the plaintiffs valuation 
except in a clear case’ where the dis- 


parity is so great as to show that the - 
intiff has not endeavoured to fix a 


fair value at all but has simply set down 
a figure which is umreasonable and bears 
no relation to the value of the right liti- 
gated. When the valuation put for 
court-fee purposes by 

relief sought by him in a suit appears 
to be arbitrary and unreasonable -the 
Court may reject the plaint and leave 
the plaintiff to correct the valuation or 


‘have the suit rejected. There is noth- 


ing in the Court-fees Act which shows 
that in this type of case the power which 


the Court is given by the Civil P. C. to 


challenge an unde uation is taken 
away and if the Court thinks that the 
value assessed is unreasonable valuation 
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(iv) That the plaintiff is also entitled. 


e 1 
estimate the relief sought and the value 


-not correct. Then the’ 


the plaintiff-on a: 


nts a ou 


[Prs. 5-8] - 


Bhat J} _ J. & K. 73 


there is no reason why H should not 


treat that unreasonable valuation as an 
undervaluation and exercise its powers 
under Order 7, Rule 11, Civil P. C.” 

- 6A. Similarly it has been held 
that if the estimate given by the plain- 
tiff is on the face of it a sham ‘one or 


‘so obviously wrong, the court can 


the plaintiff to make a proper estimate. 
AIR 1960 Mad 260 lays down as under: 


“When the plaintiff purports to 


‘make an estimate in regard to what he 


the . estimate which the plaintiff 
himself had in mind it would be open 
to the court to look at the plaint: and 


- ascertain. what the real estimate is.” 


Te In this case the plaintiff on his 
own showing in the plaint had claimed 
Rs. 15,000/-, in paragraph 7, as charges 
for extra labour. In paragraph 9 of the 
plaint, Rs. 700/- for felling of trees were 
claimed. by the plaintiff and .according 
to the trial court he was entitled to the 
refund. of Rs. 18572.20. In addition, ac- 
cording to the plaintiff, he had other 
claims against the department. If only 
the above mentioned specified - amounts 
or any two of them are added the valua- 
tion of the suit would exceed Rs. 20,000/- 
or the minimum valuation that the plain- 
tiff could place on the suit on the aver- 
ments in-the plaint must be above Rs. 
15,700. Thus putting a fanciful valuation 
of Rs. 5,100/- is not bona fide but sham, 
fanciful, arbitrary and _ unreasonable. 
Therefore, the finding on ‘this issue re- 
turned by the learned District Judge is 
: ining neces- 
sary issue framed in the case will be 

en up. - i 

Issue No. 16 runs as follows:— 

“Whether the suit for accounts is nof 
maintainable. When both the executive 
Engineer .concerned and the plaintiff are 
not in a position to state as to what speci- 
an pe is due from one to the 
re er 3? _ 


8. On this issue the learned Judge, | 


‘has held that both the Executive Engi- 


neer and the plaintiff have not been 
able to exactly state as to what amount 
was due to one -from the other. He has 
misquoted some authorities, and has not 
at all tried to apply- his mind to the 
basic fact involved in this issue. In an 
earlier portion of his judgment we have 
quoted in extenso. paragraph 6 of the 


`- plaint. 4 The plaintift in that paragrap 
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states that he had also signed in token 
of his verification the measurement 
books wherein the measurements of the 





accounts and placing an arbitrary and 
fanciful valuation on the plaint. If this 
method is allowed to prevail then any- 
body who has a claim of money against 
another can easily draft the plaint as a 
suit for accounts, place his own fanciful 
[valuation on the plaint; thus avoid pay- 
‘ment of Court fee. A suit for rendition 
of accounts is a.special and unusual 
form of remedy which can be resorted 

only in some well recognised circums- 








accounts to allege that the plaintiff does 
not know the exact amount that he can 
claim from the defendant. Nor is it 
any reason as to what amount is due to 
one or the other that a suit for ae- 
counts will lie. 


9. In England at Common Law an 
action of account lay in ç in eases, 
but the modes of proceeding in a Com- 
mon Law action were very unsatis- 
factory and as soon as the Court of 
Chancery began to assume jurisdiction in 
matters of account the remedy at law 
gradually fell into disuse. The jurisdic 
tion of the court of Chaneery to order 
an aecount was of a two fold character. 
In the first place, it had an exclusive 
jurisdiction to order an account in aid 
of a purely equitable right, for instance, 
in the ease of a cestui que trust and a 
trustee, a mortgagor and a mortgagee; 
and a remainderman could compel a 
tenant for life whose estate was granted 
to him without impeachment of waste 
by him. In the second place, the Court 
of Chaneery had a concurrent jurisdic- 
tion to order an account in certain cases 
in aid of a°legal right. These were the 
cases of principal against agent, but not 
vice versa, cases of mutual aeeounts, 
where not merely had one party recei- 
ved money and paid it on aceount of the 
other, but where each of two parties had 
raceived and paid on the other’s aceount 
or cases of special complication. Then 
the judicature Acts somewhat made the 
scope of suits for accounts wider. The 
common cases again were those of a 
cestui que trust against a trustee, of a 
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tances. It is not enough in a suit for- 
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beneficiary or creditor against an exe- 
cutor or administrator, of a mortgagor 
against a mortgagee, of a principal 
against an agent, and of one partner 
against another. No account can be ob 
tained by a customer against his banker, 
the relation, between them being in no 
sense fiduciary, but merely that of debt- 
or and creditor. Again it was held that 
a suit by one co-owner against another 
will lie for accounts when the latter was 
in possession of the land or against a 
person who took possession of an infant’s 
property. This is the English law on the 
subject. (Snell’s Principles of Equity). 


10. In a Treatise on the Law of 
Agency by Brindaban Katlar, Second 
Edition, 1961, at page 571 it is stated that 
remedy by way of account “is an excep- 
tional remedy and can be availed of 
only where a duty rests upon the defen- 
dant to render an account. The plaintiff 
in a suit for account can succeed only if 
he establishes that the relationship be- 
tween the parties is of such a character 
as to impose on the defendant the duty 
to render an account. He must establish 
the existenee of facts entitling him to an 
accounting, namely— 


(a) that the person upon whom sueh 
an obligation is sought to be imposed has 
received some property not his own, 

(b) that the person seeking to im- 
pose the obligation is entitled to that in 
respect of which the obligation is sought 
to be imposed, 

(c) that the person sought to be 
made liable did not reeeive the property 
as a mere bailee, 

' (d) that such person received it into 
his possession and eontrol, and l 

(e) that there is privity of contraet 

between the two. 


li. There are a number of re- 
ported eases whieh support this very 
thesis. AIR 1925 Lah 100 is a ease hav- 
ing almost the same facts. In that ease 
the suit was brought for an adjustment 
of aecounts by the plaintiffs, the sons of 
a certain eontraetor, who had some build- 
ing work for the defendant. A prelimi- 
nary decree had been passed for rendi- 
tion of aceounts by the Trial Court and 
the Judgment was upheld on appeal by 
the Distriet Judge, but was set aside by 
the High. Court with the following eb- 
servations:— 


“The right to claim a statement of 
accounts is an unusual form of relief 
only granted in certain specific eases 
and is only to be claimed when the rela- 
tionship between the parties is such that 
this is the only relief which will enable 
the claimant to satisfaetorily assert his 
legal rights.” 

Quoting an earlier judgment 6 Pun 
LR 1900 the learned Judge further re- 


marked: 
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“In the present case it is clear that 
there was no duty cast upon the defen- 
dant under the law to keep an account, 
and that the proper relief to claim for 
the plaintiffs was to have brought a suit 
for a spectfic sum and to have asked 
the defendant to produce his accounts 
books as evidence in support of their 
case.” : : 


12. -In AIR 1925 Sind 173, it was 
held that an agent cannot maintain a 
siut against his principal except where 
he makes out a special case such as that 
the account between him and the princi- 
pal is of a complicated nature. It was 
further held that the plaintiff has to 
satisfy the Court that the defendant 
is an accounting party. 


13. In AIR 1921 Cal 516, it was 
held that a suit for account is not main- 
tainable by an owner against a Tehsil- 
dar appointed by a Receiver to his 
estate. Such a suit is really on the same 
basis as a bill of discovery and can be 
discovered in the relationship 
parties. But the Receiver is not a repre- 
sentative of the owner, he is an officer 
of the Court. 


14. ATR 1946 Lah 82, lays down 
the law on the subject rather lucidly. 
His Lordship, Justice Teja Singh has dis- 
cussed a number of authorities and then 
held that he did not subscribe to the 
view that a suit for accounts will lie 
only by one partner against another 
partner or by a cestui que trust against 
his trustee. His Lordship further went 
on to say: 


of a particular trade, 
usage, or of the pecullar relations be- 
tween the parties the defendant is an 
accounting party or it is not possible 
for him to get any relief except by call- 
ing upon the defendant to render ac- 
count to him, and.if he does that the 
suit for accounts would lie.” 


15. In ATR 1946 Mad 136 it was 
held that where the suit was to sur- 
charge and ify the accounts already 
furnished and to recover specific sums 
the suit was not for accounts and the 
plaintiff could not value his plaint at 
a notional figure but must value it on 
the basis of specific sums claimed and 
pay ad valorem court fee accordingly. 


16. In ATR 1959 All 546, it was 
held that there is no provision for a suit 
for accounts by the agent against his 
principal either in the Contract Act. 
or in the Limitation Act. Therefore 
normally such a suit could not He. 
special circum- 


a suit it should be made clear that the 
exceptional circumstances of the agent 
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of the- 


not being able to claim a specific sum 
without the principal’s accounts being 
gone into exist. If this circumstance 
does not exist: a suit for accounts by 
the apex would be clearly not main- 
tainable. 


17. Therefore applying the tests 
laid down in various authorities on the 
subject, we have only to repeat that the 
plaintiff's: attempt in converting a suit 
for a definite sum which he could claim 
against the defendants into a suit for 
accounts is a device unknown to the law. 
and cannot be either upheld or encour- 
aged. The mere fact that he pretended 
not to know the exact amount due to 
him would not make any difference in 
his case or for that matter the state- 
ment of some Executive Engineer that 
he was not in a position exactly to state 
what amount was due to whom amongst 
the contracting parties did not make 
any difference. The suit as framed is 
bad and would not lie. It seems that it 
was brought and the valuation was pla- 
ced in order to bring the suit within the 
jurisdiction of a particular court and to 
avoid payment of court-fee. We have no 
alternative, therefore, but to set aside 
the decree passed by the learned District 
Judge on 25th July, 1966. 


18. It has been further argued 
by the learned counsel for the appellant 
that the District Judge was not right in 
allowing the plaintiff-respondent to draw 
Rs. 18572.20 just on the passing of the 
preliminary decree because the accounts 
had yet to be gone into. We hold that 
this grievance of the appellant is also 
well founded and as the entire prelimi- 
nary decree has to be set aside, we need 
not make any specific order for this 
amount. The appellant can take such 
legal steps in this behalf as he is ad- 
vised to do. But we find that if the 
suit of the plaintiff is dismissed in toto 
he may have to suffer a huge loss as 
the suit on his behalf for a specific sum 
of money against the appellant would be 
barred by limitation. Hence suo motu 
we allow the plaintiff an opportunity to 
amend his suit and fix a proper valua- 
tion on his claim in the trial court. But 
for this amendment the plaintiff shall 
have to pay Rs. 300/- as costs tq the 
other side. 


19. In view of our having set 
aside the entire proceedings before the 
trial court we need. not discuss the revi- 
sion petitions Nos. 81 and 82 separately. 


20. The result is that the appeal 
is accepted and the suit of the plaintiff 
held in the present form not maintain- 
able. As already indicated the plaintiff 
can properly amend the suit on payment 
of Rs. 300/- as costs if he so chooses. 
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The respondent will pay the costs of the 
appellant-defendant in this appeal. 


MIAN JALAL-UD-DIN, Ju— 2L 
T agree. 
X. Appeal allowed. 
Sa a . 
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’ S. MURTAZA FAZL ALI, C. J., 
JASWANT SINGH AND ANANT 
.- SINGH, JJ. 
Surindra Mohan, Petitioner v. Dha- 
ram Chand Abrol, . Respondent. 
Civil Revn. No. 134 of 1970, D/- 5-8- 
1970 against order . of Rent Controller 
D/- 28-2-1970. 


. (A) Houses and Rents — J. and K. 
Houses and Shops Rent Control Act (34 


of 1966), oe 17 — Appointment of. 


Chief Judicial Magistrate by his designa- 
tion alone and not by name is not as 
persona designata but as a Court — 

Therefore any interlocutory: order. passed 
by him is revisable by High Court under 
Section 115, Civil P. C. (X-Ref: Civil 
P. C., Section 115). AIR 1966 J. and K. 
erruled; AIR 1961 SC 606 and 


AIR 1950 Cal 96 and AIR 1950 East Puni 
181 (FB) and AIR 1947 Cal 455 and AIR 


1952 Raj 59 and AIR 1961 Andh Pra 498- 


and AIR 1927 Mad 93 Cry held no longer 
good law in view of AIR 1961 SC 606. 
Case law discussed. (Paras 12, 19) 


(B) Civil P. C. (1908), Section 115 — 
Where in tenant’s application for fi 
fair rent landlord introduces new matter 
at evidence which was not mentioned in 

his objections, Rent Controller can ex- 
clude new evidence — But if he accepts 


K. Houses and Shops Rent Control Act 
(34 of 1966), Section 18). (Para 20) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 J. and K. 121 
(V 53) = 1966 Kash LJ 5, 
Bibi v. Jamal Bhat 
{1963) ATR 1963 Madh Pra 218 
y 50) = 1963 Jab LJ 163, Kailash- 
andra ro District Judge, Bhopal 5 
UEA R 1962 Andh Pra 58 
(V. 49) = 1961-2 a WR 218, 
Ramachandrarao v. State of 


15, 19 


Madras (Now Andhra Pradesh) 15 
(1962) AIR 1962 Cal 597 (V 49), 
Nan onma Nath 13, 18 


v. 

01961) AIR 1961 SC 606 (V 48) = 
1961-3 SCR 495, Central Talkies 
v. Dwarka Prasad - 5, 6, te 15, 


0/BO/A356/71/GNB/C a. 
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(1961) AIR 1961 Andh Pra 498 
(V 48) = 1961-1 Andh WR 227, i 
Ae v. Rudrabhatla Marali- = 


ar 
(1955) AIR 1955 J. and K. 29 (V 42), 
Bodhraj v. Gurcharandas 15 


(1952) AIR 1952. Raj 59 (V 39) = 


ae (1952) 2 Raj 919, Ramchandra 
Daulatram 


11980) AIR 1950 Cal 96 (V 37), 
a Bibhuti Bhusan v.. Surendra 
O 


han 
(1950) AIR 1950 East Punj 181 
(V 37) =_52 Pun LR 1 (FB), .. 
Pitman’s Shorthand Academy YV.. _ 
B. Lila Ram and Sons OAT 
(1949) AIR 1949 Lah 94 (V 36) = 
‘Pak oe (1949) Lah 139, Kishen 


LZ 


17, 18 


Chan d Co. v. Nur Mohd. [4 
(1947) ATR 1947 Cal 2 Y 34) = 
51 Cal WN 818, 
Das v. Mahendra’ Kuma E7 
Ee AIR 1943 Cal 247 {V 30) = 
Me LJ . 317, Kiron Chandra 
Kalidas Chatterjee 15 
Aca AIR 1931 Bom 582 v 18) = 
ILR 55 Bom 544, Sholapur Mani: i 
Ds 


- cipality v. Tuljaram 
(1927) ATR. "1907. ‘Mad 93 (V 14) = 
ILR 50 Mad 121 (EB), 
Chettiar v. J. S. Kannapar LT 
(1924) AIR “i904 Mad 561 (V 11) = 
ILR 47 Mad 369 (FB), Partha- 


saradhi Naidu v. Koteswara Rao iin 
(1913) 1913 A. C. 546 = 109 LT 

562, National Telephone Co. Ltd. . 

v. Post Master General . 10, I5 


V. B. Sudan, for Petitionen. S. L. ` 
Kaul, for Respondent. 

S. M. F. ALI, C. J.:— This is an ap- 
plication against an order passed by the 
Rent Controller dated 28-2-70 rejecting 
the application of the petitioner for giv- 

ing him an opportunity to rebut the ad- 
ditional ghee ie T uced by the non- 
applicant, landi 


2.. The sn had filed an ap- 
plication before the Rent Controller for. 
fixation of fair rent of the premises let 
out to him by the non-applicant on the 
ground that the rent agreed to between 
the parties was excessive and therefore 
a fair rent under Section 8 of the Houses 
and Shops Rent Control Act (h 


ereinafter 
to be referred to as the Act) should be 


fixed by the Controller: The Controller 
took evidence of both parties and want- . 
ed ‘to adjourn the case for arguments 
when the petitioner filed an application 
before him that as the. non-applicant 
landlord had introduced in new 


matters in evidence which were not 


touched in the objections, he should be 
given a right to rebut that evidence. The 
learned Controller was of the view that 
as both parties had'led evidence there 
was no reason to give any further oppor- 


1g. tunity to the petitioner. He accordingly 


rejected the application of the petitioner 
and fixed the case for arguments. Against 
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this interlocutory order of the Rent Con- 
troller, a revision was preferred in this 
court which was heard by Bhat, J. who 
has referred the case to the Full Bench: 


3. The main point involved in 


this case is as to whether or not the 
interlo order e Con- 
troller is revisable by this court either 


tion. In other words it has to be deter- 
mined whether the order passed by the 
Controller was as persona desig- 


Court. The petitioner’s .con- 


Magistrate was appointed as Con-. 
troller by the Government not as per- 
sona designata, but as a member of a 
civil court, or in other words as presid- 
ing officer of a civil court and therefore 
any order passed by him would be an 
d by any court subordinate 


to the High Court and therefore revisa- 


ble. On the other hand the contention 
of the respondent was that the Control- 


‘ler was a purely executive. authority and. 


his appointment was as persona desig- 
nata and therefore no revision could lie 
to this court. 


4, Before we examine 
tentions raised before us, it 


‘the con- 
may be 


to mention the scheme of the 


necessary 
Act. The present dispute arises from an 
interlocutory order passed by the Con- 
troller under Section 8 of the Act. The 
relevant portions of Section 8 (1) run as 
follows:— 

In any of the following cases the 


controller shall, on application by any. 


landlord or tenant,- fix th 
set forth hereunder:— 
(a) Where the provisions 


e fair rent as 
of Sche- 


dule A apply and there is no cause for. - 


the alteration of the rate of the fair rent 
as determined according to the Seche- 
dule for any of the reasons mentioned 
in. the following clauses in accordance 
with the provisions of Schedule A. 

(b) Where during the currency of a 
fair rent payable for any house or shop 


there has been an-increase in the muni- - 


cipal taxes etc. by adding to it the 
amount of such increase as is payable by 
the landlord by agreement with the 
tenant over and Tone what is payable 
by the landlord himself under the | 
municipal law 


(o Where during the currency of a 


fair rent payable for any house or shop 
the landlord has made. some addition, 
alteration or improvements in the house 


Provided that when the house or- 


shop is in occupation of a tenant at the 


time of the said addition, alteration, im- 


provement ete, the. additional rent shall 
not be recoverable from such tenant un- 
less the improvement etc. has been made 
at the written request of the tenant. 


stn before us is that the Chief Judi- 
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(d) Where- during the currency of 
fair rent the landlord has supplied any 


. furniture for use of. tenant in the 


house OF SHOP. sssenaee sss 
(e) Excepting the case covered by 


` Clause (f) following were the provisions 


of Schedule A for determining the fair 


, 3 - .rent do-not apply, either because the 
under Section 115. of the Civil P. C. or. 
under Section 104 of the State Constitu- - 


house or shop or the whole of the house 
or shop was not let during the 12 months 


“prior to Ist Baisakh 1998, or for some 


other reasons, such as rent free or at a 


-normal rent, or for, some Rigs ene 
‘other than money rent or by fixing the 
. fair- rent at a rte in accordance with 
- Schedule A, taking th 


e rent which would 
have been reasonably payable for the 


- house or shop if let as ‘basic rent under 
a the said schedule.’ 


(f) Where any house or shop has 
been constructed after the last day of 
Cheit 2005 by fixing the fair rent pay- 
able for one year at. the rate not less 


than 4 per centum and not more than 
six per centum of the reasonable costs 


of construction added to the reasonable 
price -of the land included. in the house 
or shop as on the date of the commence- 
ment -of such construction taking into 


- account the prevailing rate of rent in 


the locality for similar accommodation 
with similar advantage. and amenities 
and the comparative advantages or dis- 
advantages of accommodation in the 
house or shop. 

Provided that where the house or 
shop in respect of which fair rent is to 
be fixed from a part of the construction, 
the fair rent shall be fixed at a rate 


‘Which is fairly proportionate to the 


total fair rent of the entire construction. 

(g) Where no provisions of this Act 
for fixing fair rent any to any premi- 
ses, by determining th e fair rent at a 
rate which is fair and reasonable. i 


5. Clauses (a) to (g) to Section 8 
and sub-section (2).of this section contain 
various factors: which have to be deter- 


‘mined by the Controller for fixing fair 


rent. A pe of Section 8 and sub- 
clauses to this section clearly show that 
the Act confers judicial power on the 
Controller to determine fair rent after 
hearing both parties, and taking evi- 
dence. Thus it cannot be disputed that 
the power exercised by the Controller 


` under Section 8 is a quasi judicial power, 


where the parties have the right to give 
evidence on the various factors men- 
tioned in clauses (a) to (f) (supra). Sec- 


-tion 18 lays down the mode of hearing 


of an application filed before the Rent 
Controller and provides that the hear- 
ing should be continued from day to day. 
Section 19 of the Act runs thus:— . 

“Subject to other provisions of the 
Act, before exercising a of the powers 
conferred on him by this Act, the Con- 
troller. shall give notice by. r 
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post of his intention to do so to the 
landlord and to the tenant, if any and 
shall cause a copy of such notice to be 
affixed in a conspicuous place at the 
office of the Controller, and shall duly 
consider Tei application received by him 
within the period specified in the notice 
from any person having any interest in 
the house or shop in respect of which 
such power is exercised.” 

It would therefore appear from a peru- 
sal of Sections 18 and 19 that the in- 
quiry before the Rent Controller is a 
quasi judicial inquiry where it ig en- 
joined on the Controller to give notice 
to the parties and hear them. Under 
Section 17 of the Act the. Revenue 
Minister is given the power to appoint 
a person by a notification to be the Con- 
troller. Section 21 lays down that against 
a final order of the Controller an appeal 
shall lie to the District Judge of the 
district in which the house or shop in 
respect of which the order is made is 
situate. 
revision to the High Court against an 
order passed in appeal by the District 
Judge. Thus it would. appear that the 
order of the Controller under the Act 
is not made final but is subject to an 
. appeal before the District Judge and re- 
vision by the High Court. It is true that 
Section 21 gives the right of appeal only 
against a final order and not against an 
interlocutory order, and similarly the 


revisional powers of the High Court are. 


confined to final orders passed by the 
Controller or the District Judge. In 
view of this special provision, the main 
point that falls for determination is 
whether a Controller appointed under 
Section 17 of the Act is appointed as 
persona designata or as a member of 
a Civil Court. This point is not free 
from difficulty and there appears to be 
a sérious divergence of judicial opinion 
on the subject between -various High 
Courts in India, but much of the con- 
troversy has been set at rest by a deci- 
sion of the Supreme Court in Central 
Talkies v. Dwarka Prasad, AIR 1961 SC 
a to which reference will be made 
r. 


G. Before we enter into the 
merits of the argument raised before us, 
it will be necessary to determine the 
true import and legal significance of the 
words ‘persona designata’. In Osborn’s 
Concise Law Dictionary (Second Edn.) 
at page 235 the words persona designata 
have been defined thus:— 


“A person pointed out or described - 


as an individual, as opposed to a person 
ascertained as a. member of a class, or 
as filling a particular character.” 

This definition appears to have been ac- 
cepted by their Lordships of the Supreme 
Court in AIR 1961 SC 606 (Supra). 


7. In identical definition appears 
to have been given by Byrne in bis Law 


Section 21 (4) provides for a` 


A. I. Re 


Dictionary (1923 Edn.) at page 664 where 
the words ‘persona designata’ have been 
defined as ‘a person pointed out or des- 
cribed as an individual, as opposed to a 
person ascertained as a member of a 
class, or as filling a particular character.’ 


8. A more pointed and simpler 
definition has been given in Mosley and 
Whiteley’s Law Dictionary (fifth Edn.) at 
pane 237 where these words are defined 


us:— 

“An individual as distinguished from 
a member of a class”. 

9. A similar definition has been 
given by Teague in his pocket Law Lexi- 
con. (7th Edn.) at page 271. 

10. From the aforesaid definitions 
it would appear that persona designata 
in ordinary parlance indicates the ap- 
pointment or selection of a person in his 
individual capacity rather than as being 
a member of a particular class, post, job 
or profession. For instance A may be 
a District Judge. He may be referred 
to as merely A and described as A the 
District Judge of place X. Here the 
designation of A has been mentioned 
only to identify him but essentially he 
has been referred to in his individual 
capacity. Again A may not be referred 
to by his name but by his designation 


alone, for instance as the District Judge 


of X. In such a case it is manifest that 
A has not been appointed in his indivi- 
dual capacity but as a member of the 
class or post which he holds. In other words 
the main test to determine whether an 
appointment has been made as a persona 
designata or as a member of a class is to 
find out whether the person appointed 
has been appointed by his name alone, 
the description or designation being given 
only to identify him. Where only the 
profession or the occupation of the per- 
son or the post held by him is mention- 
ed, the appointment is’ not as persona 
designata.. We are fortified in our view 
by a large number of decisions cited at 
the Bar. To begin with, as far back as 
1913 in National Telephone Co. Ltd. v. 
Post Master General, 1913 AC 546 Vis- 
count Haldane observed as follows:— 

“When a question is stated to be re 
ferred to an established court without 
more, it, in my opinion, imports that the 
ordinary incidents of the procedure of 
that court are to attach, and also that any 
general right of appeal from its decision 
likewise attaches.” 

Similar observations were made by 
Lord Parker which are as follows:— 

“Where by statute matters are refer- 
red to the determination of a court of 
record with no further provision, the 
necessary implication is, I think, that the 
court will determine the matters as a 
Court. Its jurisdiction is enlarged, but 
all the incidents of such jurisdiction, in- 
cluding the right of appeal from its deci- 
sion, remain the same.” 


1971 


li. This case was followed by a 
Full Bench of the Madras High Court in 
Parthasaradhi Naidu v. Koteswara Rao, 
AIR 1924 Mad 561 -(FB). This decision 
was endorsed by the Supreme Court in 
ATR 1961 SC 606 (Supra). In the Supreme 
Court case their Lordships while defin- 
ing the scope and ambit of the words 
persona designata observed as follows:— 


“The argument that the District 
Magistrate was a persona designata can- 
not be accepted. Under the definition of 
‘District Magistrate’ the special autho- 
rization by the District Magistrate had 
the effect of aaa officers exercising 
the powers of a District Magistrate under 
the Eviction Act. To that extent, those 
officers would, on authorization., be equat- 
ed to the District Magistrate. A per- 
sona designata is “a person who is point- 
ed out or described as an individual, as 
. opposed to a person ascertained as a 
member of a class, or as filling a parti- 
cular character”. (See Osborn’s Concise 
Law Dictionary, 4th Edn. page 253). In 
the words of Schwabe C. J. in AIR 1924 
Mad 561 (FB) personae designatae are 
‘person selected to aet in their private 
capacity and not in their capacity as 
judges’. ” 


12. The decision of the Supreme 
Court therefore sets at rest all contro- 
ersy on this point. The effect of the 
decision of the Supreme Court is that 
where a judge is appointed purely in his 
individual capacity by name, he acts as 
a persona designath but where he is ap- 
pointed by his designation alone he acts 
as a eourt and not as a persona designata. 
In the instant ease it would appear that 
e Notification dated 13-12-68 by which 
the Controller was appointed runs thus: 


“In exereise of the powers eonferred 
by Seetion 17 of the Jammu and Kash- 
mir Houses and Shops Rent Control Aet, 
1986 (XXXIV of 1966) and in -super- 
session of Notification on the ‘subjeet 
published in the Government Gazette 
dated 9th Poh 2005 and the notification 
forming Annexure to Revenue Minister 
Order No. 32 of 2007/1951 dated 14-2- 
1951 published In the Government Gazette 
dated 18th Phagon 2007, I Girdhari Lal 
Dogra, Revenue Minister, hereby appoint 
the Chief Judicial Magistrate Srinagar 
and Jammu to be the Controller within 
the Municipal limits of Srinagar and 
Jammu respectively to exercise the 
powers and discharge the duties con- 
ferred and imposed upon the Control- 
ler by or under the said Aet.” 


13. A perusal of this Notification 
implies two things: (1) The Revenue 
Minister was aware as to who was the 
person holding charge of the post of the 
Chief Judicial. Magistrate which is the 
post held by a Senior Sub-Judge. (2) 
If his intention was that the Controller 
should be appointed as a persona desig- 
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nata, then instead of merely describing 
the designation of the post held by the 
Chief Judicial Magistrate the Revenue 
Minister would have taken care to men- 
tion the name of the officer who was 
holding the post. Since this has not been 
done in this case, the intention of the 
Revenue Minister was to appoint the 
Chief Judicial Magistrate merely as the 
presiding officer of the court or as a 
member filling a particular post. In 
other words suppose Mr. Durani who is 
at. present Chief Judicial Magistrate 
Jammu is transferred and is replaced by 
another man as Chief Judicial Magis- 
trate, can it be said that his successor 
would cease to be the Controller? Hav- 
ing régard to the Notification the ans- 
wer must be in the negative. By virtue 
of the Notification it is the Chief Judi- 
cial Magistrate who has been appointed 
as a Controller irrespective of the person 
who may be holding the post. In Nand- 
lal v. Monmatha. Nath, AIR 1962 Cal 597 
under similar circumstances it was held 
that the Chief Judge of a small cause 
eourt appointed by the Government was 
not, appointed as a persona designata but 
as the presiding officer of the Court. In 
this ease their Lo ps of the Calcutta 
High Court observed as follows:— 


“In the present instance this deem- 
ing elause oeeurs not merely in relation 
to appellate Officer in isolation but in 
conjunction with the ‘Controller’. With 
Teferenee to the Controller this was a 
very necessary provison and the drafts- 
man while putting in this clause may 
have acted ‘ex abundanti eautela’ in in- 
eluding Appellate Officer also, which he 
might have well left out. Therefore be- 
cause of sub-section (5) alone we are um- 
able to accede to the contention of the 
learned Advocate General and we hold 
that the authority empowered to hear ap- 
peals by Section 29 of the Act is a Court 
and not merely a persona designata.” 


We might mention here that the provi- 
sions of the State Aet follow the pattern 
of the West Bengal Act and therefore 
the Caleutta ease appears to be directly 
in point. 


14. A similar view was taken by 
the Lahore High Court in Kishen Chand 
v. Nur Mohd., ATR 1949 Lah 94 where 
their Lordships observed as followm— 


“The duties that have been assigned 
to the ‘Controller’ under the Act eon- 
cern the determination of disputes be- 
tween one citizen and another as fo the 
conditions upon whieh the property of 
one could be held by the other or the 
amount which cne should pay to the 
other for its use or occupation. These 
disputes are undoubtedly of a civil nature 
involving as they do ‘the right to pro- 
perty’ within the meaning of the expla- 
nation to Section 9, Civil P. C. and are 
not of a political or exeeutive descrip- 
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tion. It is also significant that expe- 
rienced judicial officers were selected to 
act ag ‘Controllers’ or ‘appellate autho- 
rity’, presumably for their knowledge of 
civil law and procedure and their train- 
ing in sifting facts and appreciating evl- 
dence. It is true that there was nothing 
to force the Provisional Government to 
- restrict its field of choice to the Judicial 
cadre, but the fact that it was indicated 
the anxiety - of the Government that the 
members of the public, though hamper- 
ed to certain extent in the interest of 
public good in the freedom of their con- 
tracts, should find no legitimate cause 
for complaint that their valuable rights 
were to be determined by inexperienced 
or incompetent officers. The ‘Controller' 
under the Act. exercises all the powers 
of a rie te Court and must be regarded 
as su 39 7 


15. It may be noted thaf In the 
instant case also the Chief Judicial Magis- 
trate is essentially a judicial officer and 
he had to hear applications under Sec- 
tion 8 of the Act purely in a judicial 
manner after giving due notice to the 
parties and after taking their evidence. 
The Chief Judicial. Magistrate being a 
senior officer was chosen by the Govern- 
ment because he could bring to bear his 
experience in deciding the issues arising 
before him. Lastly the Chief J udicial 
, Magistrate as the Senior Sub Judge is 
undoubtedly a court of record and where 
matters are referred to such a court of 
record, the presumption will be, as held 
by Lord Parker in 1913 AC 546 (Supra) 
that the appointment was made as a 
Court and not as a ear designata. 
The decisions reported in AIR 1955 J. 
and K. 29, AIR 1962 Andh Pra 58, AIR 
1931 Bom 582 and AIR 1963 Madh Pra 
218 take the view which we have taken 
in this case. We might, however, refer 
to a decision of a single judge of this 
court in Zaina Bibi v. Jamal Bhat, AIR 
19866 J. and K. 121. In that case Bhat, 
J. beld that the Rent Controller acted 
only as a persona designata and there- 
fore no revision against his interlocutory 
order could lie to the High Court. It 
appears however, ae the learned Judge 
relied only on a decision of the Calcutta 
. High Court in AIR 1943 Cal 247 and his 
attention was not drawn to the Supreme 
Court case AIR 1961 SC 606 (Supra). 
Furthermore we find that even the Cal- 
cutta case on which the learned Judge 
relied is clearly distinguishable. In that 
case their Lordships held that it was 
only a legislative enactment that could 
confer powers of a Civil Court on any 
person. The order which was being 
construed by their Lordships was a 

urely executive order and not a legis- 
tive enactment and therefore their 
Lordships held that the appointment of 
‘8 person by an executive order would be 
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presumed to be appointment as persona 
designata and not as a Court. 


16. In the instant case, however, 
we are dealing with the legislative enact- 
ment which empowers the Revenue 

to choose ‘any person as a 
Controller. Apart from this distinction, 
the law laid down in this decision does 
not appear to be correct, in view of the 
exposition of the term ‘persona desig- 
nata’ by the Supreme Court in AIR 1961 
SC 606 (Supra). 


17. In Sholapur Municipality 
Tuljaram, AIR 1931 Bom 582 it was held 
that where the presiding officer of a 
Court is appointed, the appointment is 
as a Court and not as a persona desig- 
nata. It ig true that a contrary view 
appears to have been taken in the 
following cases: AIR 1950 Cal 96; AIR 
1950 East Punj 181 (FB); AIR 1947 Cal 
455; AIR 1952 Raj 59; ATR 1961 Andh 
Pra 498 and AIR 1927 Mad 93 (FB). 


18. In ATR 1950 Cal 96 (Supra} 
no reasons are given by the learned 
judge, but it was held. that the District 
Judge was not appointed as a court buf 
only as a -persona designata. This deci- 
sion runs contrary to a later Division 
Bench decision of the same court report- 
ed in AIR 1962 Cal 597 and therefore 
must be deemed to be overruled by the 
later Division Bench case. The other 
decisions are in: our opinion no longer 
good law in view of the observations of 
the Supreme Court in AIR 1961 SC 606 
(Supra). 

19. Thus the position that emerges 
from a discussion of the authorities is 
as follows:— 

(1) The © duen whether an autho- 
rity has been appointed as a persona 
designata or as a court depends on thel 
nature of the duties which the authority 
performs and the manner in which its 
appointment is made. 

(2) Where the appointment of an 
authority is made only by name in its 
individual capacity, the appointment is 
persona designata and not in the capa- 
city of the post held by such authority. 

(3) Where a’ presiding officer of a 
civil court is selected as an authority, 
the selection is- not as-a persona desig- 
nata but as a member of the court be- 
cause the authority so appointed to fill 
in a particular character, e. g. a Chief 
Judicial Magistrate, District Judge, Civil 
Judge so on and go fo 

(4) Where the authority has been 
empowered to act judicially and possess- 
es all the trappings of a court and has 
to abide by the rules of evidence, then 
its selection by designation must be pre- 
sumed to be as a court and not a per- 
sona designata. Applying the aforesaid 
tests to the facts and circumstances of 
the present case, it would appear that 
the appointment of the Chief Judicial 
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as Rent Controler by the 









of Bhat J. in AIR 1966 J. and K. 12L 
Up does not lay down the correct 


ioner was entitled to an opportunity ta 
but such new evidence. The Control- 
ler acted with material irregularity in 
throwing out the application of the peti- 


dence produced by the landlord which 
beyond the scope of the objections 
ed before him or he should have given 


For these reasons we allow 
this application. set aside the order of 
the Controller dated 28-2-70 and direct 
him to reconsider the application of the 
petitioner and give him an opportunity 
of rebutting the evidence produced by 
the respondents. In the circumstances 
there will be no order as to costs. 


JASWANT SINGH, J.u— 22a I 
agree. 
ANANT SINGH J.:— 23 I 
fully agree. 
Application alowed, 





AIR 1971 JAMMU AND KASHMIR 8f 
(V 58 C 22) 
J. N. BHAT, J. 


Sant Ram, Petitioner v. Abdul Haq, - 


Respondent. 

Civil Revn. No. 108 of 1970. D/- 15- 
12-1970 against order of City Judge, 
Jammu. pf 17-12-1969. 

Civil P. C. (1908), Order 6, Rule 17 
- Court shall not permit amendment 
which is forbidden by law — (X-Ref. 
J. and K. Houses and Shops Rent Con- 
trol Act, Section 11 (h), Proviso). AIR 
1968 Mad 287 and AIR 1962 Pat 357, Rel. 
On. 


A person put in occupation of a 
shop or house by its tenant without the 
consent of the landlord is not a ‘sub- 
tenant’ under the Proviso to Sec. 11 (hb) 
of the Jammu and Kashmir Houses and 
Shops Rent Control Act (34 of 1966) and 


AO/A0/A122/71/GDR/C 


1071 T A PEIR M a an 


these circumstances the pett- . 


Purshotamdas 
. 4954) AIR 1954 Nag 200 (V 41) =. 


J. & K. St 


hence need not be made party In efecf- 
ment suit filed against the tenant. Con- 
sequently, Court shall not permit an 
amendment to introduce such a person 
as a party to such a suit as it will be 
against the provisions of the Act. Case 
law discussed. . (Paras 3, 5 and 6) 
Cases Referred: Chronological Parag 
(1968) AIR 1968 Mad 287 (V 55) = 
ILR (1968) 3 Mad 292, Firms of 
Mahadeva Rice and Oil Mills v. 
Chennimalai Goundar 
eer AIR 1967 SC 96 (V 54) = 
nee l R 796. A. K. 
Sons 
(1962) AIR 1962 Pat 357 (V 
Motiram Roshanlal Coal Co 
Ltd. v. District 
Dhanbad 
non AIR 1960 Puni 575 (V 47), 


irdharilal v. Krishan Datt 
(1958) AIR 1958 J. and K. D a 45), 


Moti Ram v. L: Durga 
assy AIR 1955 Bhopal 22 ra 42) =a 
1956 Madh BLJ (Bhopal) 15, 
Kunwar Seth Rampal v: Sia 


1954 Nag LJ 101. Amolakchand 
Mohanlal v. Firm of Sadhuram 


Tularam 
(1953) AIR 1953 Cal 15 (V 40) = 
89 Cal LJ 140, Nrisingh Nrisinga 
Prasad v. Stee] Products. Ltd. 
oa AIR 1942 Cal 153 (V 29) = 
ILR (1942) 1 Cal 326, Sara dadu 
Mukherjee v. Jahar ‘Lall Agar- 


walla 8 
E AIR 1934 All 11 (V ae = 
Sas ae 176, Mst. Lugdi v. Har T 


R. P. Sethf, for Petitioner; Inderjit 


8, 12 


. Gupta, for Respondent. 


ORDER :— This is a revision appli- 
cation directed against the order of the 
City Judge. Jammu, dated 17th Decem- 
ber, 1969 whereby he has rejected the 
application for amendment of the writ- 
aed peicmnent presented by the defen- 


2. The facts giving rise ` to this 
application are that the respondent 
Abdul Haq filed a suit for ejectment of 
two shops situate in Mohalla Ustad, 
Jammu. against the present rA 
SPA for arrears of rent amounting 

360/-. Im paragraph 5 of the aR 
A plaintiff stated that the defendant 
had sub-let the shops to one Kasturi 
Lal which gave a further ground of 
ejectment to the plaintiff. In reply tg 

paragraph 5 of the plaintiff, € 
defendant categorically denied the sub- 
letting and further mentioned that he 
had in no way damaged the suit pro- 
perty. Issues were struck in the case 
on 2-12-1968 and issue No. 2 pertains te 
subletting of the shops by the defen- 
dant. On 23-5-1969 however, when the 
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defendant was leading evidence, he made 
an application for amending the written 
statement as stated above. This appli- 
cation was resisted by the 
the leatned subordinate 


the defendant. . 
3. It has been 


tioner that the 
raised the plea of subletting 

shops by the defendant and there was 
already an issue struck by the Court 
with respect to this fact. Under S. 11 (hb) 
of the J. and K. Houses and Shops 
Rent Control Act of 1986 Act No. XXXIV 


the 


for the occupation of any person for 
ee benefit the house or shop is 
Provided that all sub-tenants in the 


refusing to add Kasturi Lal as a co- 
defendant in the suit. The learned coun- 
sel further argued that the rule of 
amendment has to be construed liberal- 
ly and amendments should usually be 
allowed because the other party can be 
compensated by way of costs. He has 
cited some authorities in support of tad 
contention. The learned counsel 


to Kasturi Lal an 

ieee denied this 
written statement on that ground alone, 
he should not be permitted at the fag 
end of the case to introduce this Kasturi 
Lal as a party. The only object of the 
defendant by adding Kasturi Lal as a 
party was to get the case tried de novo 
and simply pene the case in the Court 
as it is in the of 


that such an 


red me to the definition of the word 
“tenant” under the Act which is given 
under Section 2 (6) and reads as 


under t— 

means any person by whom 
or on whose account rent or any money 
liable to be paid for use of house or 
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shop, is or but for a special contract, 
would be payable for any such premises 
and includes legal representatives of such 
Person; and, person continuing in pos- 
session after termination of tenancy in 
his favour but does not include any per- 
son placed in occupation of the house 
or shop by its tenant without the con- 
sent of the landlord.” 

He has laid emphasis on the last part of 
this definition namely that a tenant does 
not mean a person who has been intro- 
duced or put into the occupation of the 


the amendment in aeae has to be 
viewed in the light of the Provislons of 
Order 1, Rule 10, Civil P. C. because by 
this amendment the defendant prays for 
the addition of a party. 

5. Under Order 1, Rule 10, Civil 
P. C. only such persons can be added as 
parties whose presence before the court 
may be necessary in order to enable the 
court to effectually and completely ad- 
judicate upon and settle all the ques 
tions’ involved in the sult. Accepting 
the argument of the learned counsel for 
Pe nden Ta ee eee 


parties already before the court. I% 
is nobody's case tbat Kasturi Lal was 
Bit in cecubeHon of thie Glas vii the 
consent of the respondent landlord. 
oe according to the definition of 
the “tenant” he cannot be regarded as 
a tenant under the Act. Section 11 (h 

viso quoted above and relied upon 

‘the learned counsel for the petition 
applies only to those people who can be 
called sub-tenants. When a person 
not to be considered as a tenant the 


tion to the contrary, a tenant can sub- 
let his tenancy. Section 108 (J) 
which says:-— 

“the lessee may transfer absolutely 


a a a cr Gab leoce the 
whole or any part of his interest in the 
transferee of such 


1971 


were to be made parties any em- 
Ses beige aay Rumaa o et or BAY 
person who for the time being sa 
the shop A era Gt tas deea hod 
to be added as a party or parties. The 
a of landlord and tenant exists 
between the plaintiff and the defendant 
in this case. All other persons who 
may be for the time being in occupation 
of the shop will be bound by any deci- 
sion that may be passed. They have no 
separate right to defend the suit nor 


can they be permitted to take any plea’ 
tted to 


which the defendant is not permi 


take. 

6. In my opinion the object of 
Order 6, Rule 17 of the Code of Civil 
Procedure is not to permit an amend- 
ment which is forbidden by law because 
even the wi of the rule do not war- 
rant any such thing nor has any such 
authority ses cited (because there can 

none) where amendment has been 


allowed to introduce a plea or introduce - 


a party which plea or existence of which 


of any 
The Supreme Court has in 

1967 SC 96 held that amendment of 
pleadings introducing a new case can- 
not be allowed ff a suit on such case is 
barred. Authorities have gone so far 
as to say that no plaintiff can be compel- 
led to add any person as a party against 
his wishes. For instance see AIR 1962 
Pat 357 in which it has been held that 
there are only two cases in te a per- 
son may be added as a party to a suit 
under sub-rule (2) of Rule 10 of Order 1 
of the Code and they are: 

(1} when he a 
joined as plaintiff or defendant, and is 
not so joined, or 

(2) when without his presence the 
questions in the swt cannot be comple- 


tely decided. 
His a ead went to hold that:— 
“On a on of Order 


t, Rule 10 o) Civil P. C. therefore a 
lai be ed to add a 


is sper a a 
necessary nor a proper party, the Court 
has no jurisdiction to add him as a party 
under sub-rule (2) of Rule 10 of Order 1 


learned counsel for the 
parties have cited certain authorities I 
must take notice of them also. First let 
me refer to the authorities viz. AIR 1960 
Punj 575, ATR 1954 Nag 200 referred to 


point for determination was whether a 
party could add further pleas 
already when. an amended plaint was 
presented and it simply held that:-—. 


Sant Ram v. Abdul Haq (Bhat J) 
defendant In the suit. If such eee as 


to have been. 


than taken, 


[Prs. 5-10] J. & K. 83 


ivil Procedure and the 
leadings 


‘policy underlying the law of p 


does not suggest that the new written 
statement should be confined and res- 
tricted to the amended portion of the 
plaint and should not „contain any other 
additional plea...........- 

This authority is of no help to the 
petitioner. ` 

In AIR 1954 Nag 200 the ratio de- 
cidendi is that:— 

“the improbability of the convincing 
nature of the new defence sought to be 
raised is not in itself a ground for re- 
fusing to allow an amendment of the 
written statement by the 
such defence.” 


inclusion of 


allowed. 
But the point in that authority is not 
similar to the point in this case. 

8. The learned cornea for the 
ent referred me to AIR 1958 
ATR. 1968 I Mad 287; AIR 1934 
AIR 1942 Cal AIR 1953 


“In a rent suit the third party 

to be owner of the property 
could not be made a party as it would 
convert a simple suit for arrears of rent 


‘into one for determination of the title 


to the property in respect of which the 
rent is claimed. 

10. In AIR 1968 Mad 287 it is 
laid down that a Court has no power to 
edd any person as a party unless he js 
a necessary or a proper party and a 
proper party has been defined as one 
without whose pen the question in 
a suit cannot be completely and effec- 
tually adjudicated upon, and the follow- 
ing criteria for adding a party has been 
laid down :— 

(1) Lf, for the near Uon of the 
“real controversy” between the parties 
on record, the presence of a third 
is necessary; then he can be impleaded: 

(2) It is imperative to note that by 
ding the 


a at rest, thereby 
ject matter w could | have been 


est in the litigation, which interest is 


either legal or equitable and which right 
is cognizable in 
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(4) Meticulous care should be taken 
to avoid the adding of a party if it is 
intended merely as a ruse to ventilate 

other grievances of one or the 
other of the rna on record which ts 
neither necessary or expedient to be 
considered by the Court ‘In the pending 
litigation; and 

(5) It should always be remembered 

t considerable prejudice would be 
caused to the opposite party when irrele- 
vant matters are allowed to be consi- 
dered by Courts by adding a new party 
whose interest has 2 ens to the sub- 
fect matter of the sui 
In AIR 1934 All Il the defendant was 
refused permission to amend his written 
statement by’ adding an additional plea 
on the ground of limitation. . 


11. In AIR 1942 Cal 153 in a suit 
. by a mortgagee to enforce his mortgage, 
the transferee defendant pleaded in’ his 
written statement which was filed on 
2-11-1933, that he was not bound or af- 
fected in anyway by the plaintiffs 
mortgage and acce the position that 
the plaintiff could proceed against the 
properties allotted to the share of the 
other. cosharer’s mortgagor. The suit was 
first decr ex parte but was later re- 
stored. After restoration the defendant 
in additional written statement raised a 
new plea of subrogation by virtue of 
payment of certain prior mortgages etc. 
‘It was held that the case was not one 
of mere delay. The raising of new plea 
involved obvious injustice to the other 
party as it threw on the plaintiff an.ad- 
ditional burden the effect. of which 
would be to defeat the whole of the 
plaintiffs claim and the plea was not 
at all entertained. 


12. In AIR 1953 Cal 15 it was 
held that although the costs do act as 
a sort of panacea for amendment and 
the court should be more liberal in al- 
lowing amendment of written statements 
than of plaints nevertheless no amend- 
ment of the written statement should be 
allowed which is no answer to the plaint 
and the cause of action pleaded therein 
and an immaterial and useless amend- 
ea should not be permitted by the 


_. 13. In ATR 1955 Bhopal 22 it was 

held that in a case of arrears of rent 
by a landlord against the tenant ‘no per- 
son who challenges the right of the 
plaintiff to sue may be joined so as al- 
Pon 2 convert the ‘suit into one based 
on 


14. As I said earlier that amend- 
ment sought and the introduction of 
Kastori Lal into the picture is wholly 
foreign to the scope of the suit and 
Kastori Lal has no locus standi or status 
fim the suit even to put in appearance 
and in view of the conduct of “the defen- 


A.LE 
dant who denied any subletting by him 
in the inital erica statement. this 
amendment would cause hardship to the 
plaintiff and enlarge the scope of en- 
quiry and introduce persons and contro- 
versies in the suit which are even con- 
trary to the relevant law. . 


15. In my opinion the amendment 
has been rightly rejected and this revi- 
gion application is dismissed with costs. 

on dismissed. 


Ferree . 
AIR 1971 JAMMU AND KASHMIR ef 
(V 58 C 23) eo. 
' JASWANT SINGH, J. 


Kartar Singh, Applicant v. Abdul 
Ahad Burza, Opposite Parties. 
Civil Revn No. 5 of Bae D/- 28-8- 


1970, orent order of Dist. J . Baramulla, . 


_D/- 7 


a. H C. (1908), S. 150 — Terri- 

torial jurisdiction of Court — Re-arrange- 

ment of — Business pending is not 
ily transferred. 


The language of Section 150 does. 
mot warrant the view that when the 
territorial jurisdiction of a Court is re- 
arranged, the business pending therein 
is necessarily transferred to another 
Court. Even though an area may be 
taken out of the jurisdiction of a Court 
which is seized of a suit and transferred 
to another Court it does not affect the 
jurisdiction of the Court to continue 
to deal with the suit which is pending 
before it unless of course the business of 
the Court is also transferred to the new 
Court or the jurisdiction of the court 
is taken away by law in express terms 
or by necessary implication There is 
no automatic transfer oor removal of 
pending suit or proceedings for the sim- 
ple reason that the court wherein such 
business is in existence was validly seiz- 
ed of that business at the time of its 
commencement and still continues to have 
the power to deal with such business 
Section 39 (1) of J. and K. Civil Courts 
Act (1977) does not also affect. the posi- 
tion. Case law relied. 

(Paras 2, 4, 5, 7) 

Cases Referred: Chronological Paras 
{1957) AIR 1957 Raj 241 (V 44) = 
. 1957 Raj LW 190, Ranulal. 

y. Daudas 
(1956) AIR 1956 Pat 280 (V 43) = 

ILR 35 Pat 610, Ishwar Mahto : 

v. Naipal Singh 2, 3 
ee AIR 1933 Nag 318 (V 20) = 

29 Nag LR 342, Makhanlal Lola- 


ram v. Panchamlal Sheoprasad 2, 3 
(1932) AIR 1932 Mad 418 (V 19) = 

ILR 55 Mad 801 (SB), Ramier 

y. Muthu Krishna Ayyar 2 3 


KN/KN/F360/70/DVT/G. 


1971 


sara ATR 1925 Mad 117 (V 12) = 
Ind Cas 152, Chokkalinga 
Pate v. Velayudha Mudaliar 2, 3 


G. M Wani, for Applicant; 5. L- 
Kaul. for Opposite Parties. 

ORDER :— This application in revi- 
sion must succeed, It appears that the 
‘learned District Judge Baramulla, has 
not at all applied his mind to the facts 
of the case or the law bearing thereon. 
All that he had to consider was the ap- 
plication for. restoration of the suit 
which had been dismissed for default 
and there was nothing in law to restrict 
his power to dispose of the application. 
The stage for return of the plaint for 
presentation to the proper court could 
arise only after the restoration of the 
suit. The impugned order being mani 
festly illegal cannot be sustained. 

, 2. The contention 
Lal is that since the age where 
the immovable property in question is 
situate had been taken out of the civil 
district of Baramulla and included in 
the civil district of Srinagar by virtue 
of Government of Jammu and Kashmir., 
Law Department's Notification No. S. R. 
O. 91 dated 12th February, 1969, the 


District Judge, Baramulla, ceased to have: 


furisdiction over the matter and the ap- 
plication for restoration ought to have 
been presented before the court at Sri- 
nagar. I regret I am unable to accede 


to this contention as it has absolutely no 


legal foundation. Even though an area 
jmay be taken out of the jurisdiction of 
a court which is of a suit and 
transferred to another court it does not 
affect the jurisdiction of the court to 
continue.to deal with the suit which is 
pending before it umless, of course the 
business of the court is also transferred 
to the new court or the jurisdiction of 
the court is taken away by law in ex- 
press terms or by necessary implication. 
Referencein this connection may be made 
to the decisions in Chokkalinga Pillai v. 
es a Mudaliar, AIR 1925 Mad 117, 

Ramier Muthu Krishna Avyar, 
. AIR i932 ‘Mad 418 (SB). Makhanlal Lola- 
ram v. Pancham Lal Sheoprasad, AIR 
1933 "Nag 318. Ishwar Mahto v. Nalpal 
Singh, AIR 1956 Pat 280 and Ranu- 
lal v. Daudas, AIR 1957 Raj 241. 


3. In AIR 1925 Mad 117 it was 
held as follows: 


“The jurisdiction of a court consists 
in Its power to entertain suits, and when 
once a suit has been properly entertain- 
‘ed, the jurisdiction is not removed un- 
less it is specifically so done by the 
order of a competent authority. Once 
the suit has been entertained the remain- 
ing proceedings taken therein are not 
taken by reason of any particular terri- 
torlal jurisdiction, but in the exercise of 
the powers vested in the court to try 
suits generally and consequently the 


of Mr. Sham © 


suit or pr 
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only time at which the territorial juris- 
diction comes into operation is at the 
time of filing the suit. Once the court 
has seisin of case it has’ jurisdiction to 
try it to its conclusion unless there 

any reason for holding that that juris- 
diction has been removed, though the 
subject matter of the suit may be trans- 
pata to another court in the mean- 

In AIR 1932 Mad 418 (SB), it was 
laid down as under:— 

“Unless the language of a High 
Court notification affecting the change 
of venue is plain. a notification affecting 
a change of jurisdiction for the bad 
cannot be interpreted as aff 
transfer of past business under S. 150." 
M AIR 1933 Nag 318, it bas been 

“Unless pending cases are expressly 
transferred by a notification effecting a 
change in the territorial jurisdiction of 
a court, or unless there is a specifie 
provision in any enactment to the same 
effect, the court in which the suit or 
appeal was instituted does not cease to 
have jurisdiction to decide the matter 
despite the change in its territorial juris- 
diction." 

Again in ATR 1956 Pat 280, Ahmad, 
J. expressed ee view of the law in the 
following words: 

riae the le of law is that once 
a court is legally put in seisin of a case, 
it continues to be in seisin of it till it 1s 
finally adjudicated by that court unless 
the case is transferred from there in 
due course of law or its jurisdiction to 
dispose of the suit finally is ended by 
legislation in express terms or by neces- 
sary implication.” 

In AIR 1957 Raj 241, it has been ob- 
served as -follows:-— 


a AET the general principle of law 
undoubtedly is that where a court has 
jurisdiction to entertain a suit or pro- 
ceeding at the time of its institution 
such jurisdiction íis not lost simply by 
the subsequent transfer of the area or 
territory with reference to which the 
was instead” 


4, That being so, it would be go- 
ing too far to hold that a suit or pro- 
ceeding pending in one court at the 
time of the transfer of the local area is 
automatically removed or 





the time of its commencement and sti 
continues to have the power to deal with 
aa business. 


I have, therefore, no hesitatlo 
EE that there fs no warrant in| 


1 
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the language of Section 150 for the view 
that when the territorial jurisdiction of 
a court is rearranged, the business pend- 

g therein is necessarily transferred 
o another court. 


6. Lastly I might refer to *Sec- ` 


tion 27 of the Rajasthan Civil Court 
Ordinance. Section 27 (1) is in these 


“Where any civil court under ie 
. ordinance has from any cause 
have jurisdiction with respect to ste 
case, any proceeding in relation to that 
case, which if that court had not ceased 
to have jurisdiction might have been 
had therein may be had in the court 
to which the business of the former 
court has been transferred.” 
7. This section, in my opinion, 
also‘ affords no help to the petitioner. 
In the first place the consequences men- 
tioned in this section would arise only 
where the civil court wherein a parti- 
cular suit was pending ceases to have 
jurisdiction with respect to it, and the 
Section says that in such a case the 
court to which the business of the for- 
mer court has been transferred would 
have jurisdiction to deal with it in the 
same manner as the court where it for- 
merly was. 


There was nothing in the 
force in the State to deprive the District 
Judge, Baramulla, of his jurisdiction 
over the suit out of which the present 
ee application has arisen nor was 

his jurisdiction taken away by -anything 
contained in the aforesaid Notification 
relied upon by Mr. Sham Lal which is 
in the following terms:— l 

“Notification. 

Jammu the 12th reba: 1969. 


SRO-91. In exercise of the powers 
conferred by Sub-section (2) of Sec. 14 
of the Civil Courts Act, 1977, and in 
partial modification of Notification S. R. 
O. 216 dated 23rd July, 1964, the Gov- 
ernment on the recommendation of the 
High Court, hereby direct that 41 vil- 
lages described in annexure to this noti- 
fication which hitherto formed part of 
the civil District, Baramulla shall here- 
after form part of the civil District, Sri- 
nagar. By order of the Government of 
Jammu and . 


Sd/- Ghulam Shah 
Addl ar TEAT to Government 


For the foregoing reasons. 

application, set aside the order dated 

August 7, 1969 passed by the District 

Judge, Baramulla, and remand the case 

P him for disposal in accordance with 
wW. 


*Provisions of this section correspond 19 
section 39 (1) of the Jammu and Kash- 
oe Civil Courts Act, 1977 (1920 
A. D. 


Manjit Singh v. J. P. Jarrawalla (Jalaluddin J.) 


law dn 


A. L Re 


8. Let the application (for resto- 
ration of the file) which is annexed to 


this revision application be transmitted 


immediately to the District Judge, Bara- 
mulla, for disposal. 
Petition allowed. 
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MIAN JALALUDDIN, J. 


S. Manjit Singh and another, Plain- 
tiffs v. J. P. Jarrawalla and others, 
Defendants. 

Civil Suit No. 46 of 1969, D/- 6-11- 
1970. 

Stamp Duty — Stamp Act (1899), 
Sch. I, Art. 35, sub-cl. (1) —- A document 
whereunder all the terms relating 
to lease have heen settled and rent 
is paid in advance at the time of 
its execution creates present demise and 
is chargeable to stamp duty notwith- 
standing that a formal lease was to be 
executed later on and that formal deli- 

very of possession is to take place at a 
later date. Case law discussed. 
(Paras 5, 7 and 8) 
Cases Referred : Chronological Paras 
(1969) AIR 1969 Raj 22 (V 56) = 
ILR (1968) 18 Raj 540, Sudesh 
Kumar v. Mool Chand 3, 7 
(1954) AIR 1954 SC 496 (V 41) = 
1954 Cri LJ 1333, Tolaram Relu- 
mal v. State of Bombay 
(1934) AIR 1934 Mad 418 Iy 21) = 
oa 57 Mad 760, B. Mopurappa 
K. Ramaswami Gramani 2, 6 
11980) 7 AIR 1930 Bom 210 (V 17) = 
32 Bom LR 188, Sultanali Mulla 
Rasoolji v. Tyeb Pir Mahomed 2, 5 
(1930) AIR 1930 Pat 530 (V 17) = 
122 Ind Cas 158, Khodaijatul 
Kubra v. Krishna Pershad 2, 7 
(1928) ATR 1928 Bom 553 (V 15) = 
ILR 53 Bom 1, In re, Maneklal 
Manilal 3, 7 
(1925) AIR 1925 Cal 1087 (V 12) = 
ILR 52 Cal 695, Ramjoo Maho- 
med v. Haridas Mullick 7 

S. Lal for Plaintiffs; R. N. Vaish- 
navi, for Defendants. 

JUDGMENT :— In this case an ob- 
jection has been taken by the defendants 
that the document which has been term- 
ed as an agreement is not a mere agree- 
ment but a lease deed or an agreement 
for lease and therefore chargeable under 
the appropriate head under the Stamp 
Act. This point was argued by the learn- 
ed counsel for the parties at great 
length. It is relevant to reproduce the 
contents of the document which are as 


s 
-I 


. follows:— 


“1. The lease shall commence with 
effect from ist April, 1957. 

2. The rental is fixed at Rs. 13400/- 
(rupees thirteen thousand and four hun- 


AO/BO/A354/71/GKC/C 
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dred) only per annum payable in’ ad- 
vance. ; 
3. This lease shall remain in force 
for a period of eleven months commenc- 
ing from Ist April 1957. 

4. The tenants are given option 
to extend the lease for a further period 


writing 
the termination of the lease of their in- 
tention to extend, along with an advance 
rent of one year to be extended. This 
advance payment of rent must reach the 
landlords. before the expiry of 28th 
February, 1958. 

5. The tenants shall have no right 
to sublet the property. But the land- 
lords will not object to the inclusion of 
their brothers in the contract at the 


deed may be signed by any 
tenants or by their brother but the same 
shall be binding on all of them. 

6. That Landlords are bound to deli- 

ver the possession of the property to 
the tenants on Ist April, 1957 on their 
executing ar rent dee They 
are further bound to complete its con- 
struction in all respects before the date 
of the commencement of the lease. 

7. The tenants take upon themselves 
to make all the arrangements for furni- 
ture ete. at their own cost, and shall be 
entitled to remove the same at the time 
of vacating the premises. 


8. The landlords shall make electric 
and water pipe fittings, but the respec- 
tive taxes and fees shall be payable by 
na tenants for term of their occupa- 

on. 

9. All the repairs of usual tear 
and wear including distempering shall be 
effected by the landlords. The tenants 
are however responsible to pay damages 
for any ge ca by them to the 
property other than usual tear and wear. 

10. The compound which is com- 
mon among the landlords and S. Kal- 
want Singh and S. Inderjit Singh is to 
be used by them for further construc- 
‘tion of buildings destroyed in fire. The 

object to it. However 
shall arrange for an ap- 
propriate passage leading to the bund as 
also a small open space as compound 
in front of the dining hall. The tenants 
cannot exercise the option of the exten- 
sion of the lease for a er period 
without payment of the lease for a fur- 
ther period without payment of the ad- 
vance rent for the term to be extended. 

11. The landlords are entitled to pos- 


Four hundred have been advanced to 

the landlords at this time as anh advance 

rent of one year commencing from ist 
receipt.” 


April, 1957, as per separate 


x N t 
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The contention of the learned 
ci for the defendants is that the 
document creates an actual demise al- 
though it is mentioned in the said docu- 
ment that the lease is to commence from 
ist of April, 1957 and that a regular 
rent deed will be signed by any of the 
tenants defendants. It is submitted that 
it is immaterial whether possession had 
to be delivered at the time of the exe- 
cution of the said deed or at some 
future date. For construing a document, 
the whole of the instrument is to be 
looked at. The intention of the parties 
as revealed by ase document, was to 
emise 


at the time of the execution of the said 
deed. Reliance ig placed on AIR 1930 
Bom 210, AIR 1934 Mad 418 and AIR 
1930 Pat 530. 


3. Ags against this the learned 
counsel for the plaintiffs has submitted 
that it is only when a document creates 
actual demise that it can be said to be 
a lease deed or an agreement to let, It is 
urged by referring to the various 
of the document that this does not create 
. Lease deed had to 
future date and the 


Api’ 1957 on their executing a regular 
rent deed and the landlords were fur- 
ther ee to complete its construction 
in all respects before the date of com- 
mencement of the lease. The tenants 
took upon themselves to make all 
Pinrement for furniture ete. at 
Reliance is placed on 
1928 om, 553, AIR 1969 Raj 22 and 
AIR 1954 SC 496. i 


4, It is true that an agreement 
to lease is included in the word ‘lease’ 
under the Stamp Act, but in order to 
make such a document chargeable with 
stamp duty as an agreement to lease or 
lease deed the document must show the 
creation of an actual and present de- 
mise. It should not 


to know the intention of the parties as 
to whether they meant to treat the docu- 
ment as creating a present demise or 
that it was only an executory agreement, 
the document as a whole is to be read 
and along with it the conduct of the parties 
is to be judged in this context. In the 
document beforeus there isno doubt a 
mention of this fact that regular rent deed 
is to be executed in future and that deli- 
very of possession will also take place 
in future. But it is admitted that no 
formal Jease deed was executed 

wards as contemplated in the said agree: 
ment. Rather the very shows 
that the parties have treated this agree- 
ment as an agreement for lease Para 


we 
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No. 1 of the plaint is relevant and signl- 
ficant. It reads as under:-— 

“That the defendant No. I and the 
husband of the defendant No. 2 late 
Shri Ciman Bhai in pursuance i an 


Agreement dated 22nd day of November, 
1956 obtained from the plaintiffs on rent 


basis from the plaintiffs jointly owned 


three EA building situated at Bund 
Kothi Bagh Srinagar. ... see ess see see cee 
The executants inter alia had covenanted 
with the plaintiffs as under:— 

“a. That the lease was to commence 
with effect from ist April, 1957 for a 
term of 11 months. 

b. That the rent was fixed af 
Rs. 13400.00 per annum. 

c.. That the tenants executants had 
the option of extending the lease to a 
further period of two years, 

d. That the tenant will have no right 
fo sublet the property.” 


5. Thus from the ‘very plaint it 
is clear that the plaintiffs have treated 
this document as an agreement to lease. 
The plaintiffs themselves say in the 
plaint that the tenants obtained the suit 
property from the plaintiff on rent basis 
in pursuance of the 
22nd November.-1956 thus admitting the 
creation of actual demise by the instru- 
ment, All the terms relating to the lease 


have been settled under the deed. Ac- 


cording to the document itself Rupees 
13000.00 were paid as advance rent at 
the time of the execution of the deed. 

e mere fact that the defendant tenants 

d covenanted to execute a formal lease 
deed would not make the document be- 
fore us as one not creating present de- 
mise in the property. The very pay- 

ent of advance rent is significant. In 
AIR 1930 Bom 210 it has been held that 
it is immaterial whether possession of 
the rented property passes or not. The 
agreement arrived at in that case was 
set out in the letter. It was held to 
constitute a present demise of land not- 
withstanding the condition that a formal 
lease was to be drawn up and executed 
later on which condition was held to be 
in the nature of a er assurance 
only. 

6. In AIR 1934 Mad 418, a Divi- 
sion Bench of that court interpreted- an 
oral agreement for a lease of three years 
as a lease. In that case rent was paid 
at the time of oral agreement, formal 
deed was to be executed at some future 
date. Their Lordships took the view 
that the mere fact that a formal docu- 
ment was to be executed in future would 
not come to the rescue of the party wha 
termed the transaction as a mere agree- 
ment. 

7. Again in AIR 1930 Pat 530 a 
deed of agreement was the bone of con- 
tention. In that case the operative words 
in the agreement were as under:— 


h a 


agreement dated | 


A. LE 


“I therefore considered ft proper 
and suggested to the said Musammat to 
take over 16 annas Mauza Makhdumpur 
set TE in lieu of Rs. 10.000 out of her 
dower-debt on the condition of paying 
annually Rs. 500 on account of revenue 
and cesses and for my personal expen- 
ses. Accordingly. my second wife Mst. 
Bibi Khodaijatul Kubra alias Jamil 
Khatun liked and accepted it. But it is 
impossible at this time to execute any 
deed at this place. Islampur 
Konan I therefore executed 
this deed of agreement with the same 
condition. I do declare that on reach- 
ing Sahibganj. District Gaya, within 
three months, I shall execute a neces- 
sary deed to the above effect, and shall 
put (her) in on and occupation | 
of the said mauza. If God forbid, a 
necessary deed to the above effect may . 
not be executed even on the expiry of 
the aforesaid period of three months, or 
I failed to execute it for any reason, 
the said Mt. Khodaijatul Kubra alias 
Jamil Khatun has and shall have right 
and power. according to this deed of 
agreement, to take possession of the said 
Mauza umpur in lieu of Rupees 
10,000.00 out of the dower-debt due to 
her on the condition of paying annually 
Rs. 500, on account of revenue and 
road cess and for my personal expenses 
to me and to my heirs and: representá- 
tives in respect of Mauza Makhdumpur 
wee ons ane wee os And Of paying sadr jama of 
Rs. 36-9-0. year after year and to get a 
necessary deed executed by me and my 
heirs and representatives through Court 
or in whatever way she may think pos- 
sible and proper.” 
It was held on construction of the instru- 
ment that the same was an agreemenf 
for lease operating as a present demise, 
AIR 1928 Bom 553 cited by the learned 
counsel .for the plaintiffs is not appli- 
cable to the. facts of the present case as 
in that case a party had by means of a 


sacetareerecane, 


. document agreed to lease a property in 


which he had no present Interest and 
the property to be leased was not in 
existence. It was held that the docu- 
ment did not amount to an agreement. 
There cannot be any dispute with re- 
gard to this proposition. AIR 1925 Cal 
1087 the view adopted is that although 
the term of a lease is to commence at 
a future date and a formal document is 
to be executed. it does not necessarily 


follow that the agreement will not ope- 


rate as a present demise of the premises. 
There can possibly be no two opinions 
on the view expressed in AIR 1969 Rai 
22 that in order to hold the agree- 
ment to let or as lease and chargeable 
under the Stamp Act, it is necessary to 
establish that such agreement creates 
actual demise. Again in AIR 1954 SC- 
496 it has been made manifestly’ clear 
that an instrument is to be usually con- 
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strued as a lease if it contains words of 
present demise and it is to be construed 
as an executory agreement notwith- 
standing that it contains words’ of pre- 
sent demise. The test laid down by 
their Lordships is that an instrument 


ould contain words of actual demise. — 


That is clear from the document itself 

in the case before us. The instrument 
doubtedly creates a present demise in 
e suit property and this appears to 
ve been admitted by the plaintiffs in 
eir plaint (vide para 1 (supra)). 


8. I, therefore. hold that the fn- 
strument is not a mere agreement but 
an agreement to lease and therefore 
chargeable under the Stamp Act as 
such. Under Article 35. Schedule I sub- 
clause (i) of the Stamp Act the Stamp 
Duty payable for this instrument is 
Rs. 101.00. The document being over 
one year the plaintiffs will have thus 
to pay Rs. 101.00 the actual stamp duty 
and Rs. 1010.00 as penalty. in all) Rupees 
7111.00. The plaintiffs have paid stamp 
duty of Rs. 1.50 on the agreement. The 
balance comes to Rs. 1109.50 which the 
plaintiffs must pay in the form of stamps 
within two weeks from today’s date. 
Case to come up after two weeks. 


Order accordingly. 
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(V 58 C 25) 

8. MURTAZA F. ALI, & J. 
ANANT SINGH. J 

Jagat Ram Aryan, Appellant V. 
Jammu and Kashmir State and others, 
Respondents. 

Forma Pauperis First Appeal No. T 
of 1969 D/- 10-12-1970 against decision 
of Jaswant Singh, J. reported in AIR 
1970 J. and K. 108. 

J. and K. Limitation Act (1995 Smt), 
Article 23 — Limitation for suit for 

es in respect of malicious. prose- 
cution of plaintiff in pursuance of con- 
spiracy . of defendants starts from date 
of actual tortious act and not from date 
of conspiracy — (Tort — Malicious pro- 
secution — Conspiracy). 

A prior conspiracy to commit tort 
fo another person per se is not action- 
able unless some wrong is done in pur- 
suance to the conspiracy as it merges 
into tort after it has been committed. 
The plaintiff cannot get added advan- 
tage by charging conspiracy. A tort does 
not become different when it is com- 
mitted by several persons acting in con- 
cert from the one committed by a single 
individual. AIR 1968 J. and K. 98 and 
1955-1 All ER 55 and AIR 1914 Cal 396 
(SB), Rel on. (Para 7) 


AO/A0/A121/71/MVI/C 


AND 


Jagat. Ram vy. State (Anant Singh J} 


(Prs. 7-8)[Prs. 1-2] J. & K. 89 


Cases Referred: Chronological Paras 
(1968) AIR 1968 J: and K. 98 
ae Ghulam Mohd. v. G. M 


Sadi 
(1955) 1955-1 All ER 55 = 1955-1 
WLR 


Ward v 
(1914) AIR 1914 Cal 396 (V 1) = 
ILR 40 Cal 898 (SB), D. Weston 
v. Peary a Dass 7 

Amar Chand, S. A. Salaria, for Res- 
pondents. 

ANANT SINGH, J.: —This is an 
appeal from the Judgment of a -Single 
Judge of this court, dated November 29, 
1969, refusing permission to the appel- 
lant to sue in Forma Pauperis on the 
ground that the cause of action is barred 


f4 


by limitation. 


oe The application was filed by 
the appellant on 12-2-1969 for -permission 
to sue in Forma Pauperis for recovery 
of sum of Rs. 1.00.00.000/- (Rupees one 
crore) as “special damages“ from the res- 
pondents. It is alleged that the appel- 
lant was appointed as a Special Officer 
for Harijans on 1]6-4-1948 in the grade 
of Rs. 200-30-300. but the respondents 2 
and 4, who are the Ex Prime Ministers 
of this State. and respondent No. 3. who 
is the Ex Revenue Minister of the State 
hatched a conspiracy in 1950 against the 
appellant for ousting him from service, 
because, he did not fall in line with 
them to act against the interest of India 
and carve out an independent State of 
Jammu and Kashmir outside the Indian 
Territory. It is alleged that as a re- 
sult of the same conspiracy they sus- 
pended him from service without any 
written order or charge. A series of 
malicious prosecutions were taken against 
him, and he was convicted and driven 
from one Jail to another. It is also 
alleged that his property was confiscat- 
ed. The process of his prosecution con- 
tinued from 1950 right upto September, 
1963 when he was acquitted in the 
criminal case. After his acquittal in 
the last case. he applied to the present 
Chief Minister for his re-instatement 
with all his past salary with increments 
and benefits of pension. He was, how- 
ever, informed on 3-7-1967. by the Deputy 
Secretary to Government, eral 
Department that the Government had no 
Teasons to open his case. He, thereafter, 
approached the Chief Minister, but with 
no result. On 3-7-1967 he served the 
respondents. including respondent No. 1, 
the Chief Secretary to Government with 
a notice under Section 80, Civil P. C. 
claiming the damages of one crore of 
rupees as special damages, describing 
the respondents as joint tort-feasors. 
The special damages have been claimed 
for loss of salary. pension, and mental. 
physical, and nervous break down of the 
appellants health amongst others. It 
was further alleged that the appellant 
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has no sufficient means to pay the neces- 
sary court fees on the amount claimed. 


3. The application was resisted 
by respondents 1, 2 and 3 on the ground 
that the appellant has sufficient means 
to pay the court-fees, and that the plaint 
does not disclose any prima facie cause 
of action, and in any event, the clsim 
is barred by limitation. It was “farther 
averred on behalf of the Chief Secretary 
Respondent No. 1, that the appellant, 
when he was appointed in 1948 was ap- 
pointed only temporarily, having had no 
lien :on the post, and that he was re 
moved from service by the then "Revenue 
Minister Respondent No. 3, as is the ap- 

The plea of mali- 


prove his incapacity to pay the neces- 
sary court-fees, and this plea was con- 
ceded by the learned counsel a 

behalf of respondent No. 1. The 
learned single Judge has, however, held 


even 

that he was appointed to a 
post, and was only suspended, and not 
removed from service in 1950, is barred 
by limitation within the meaning of 
73 of the State Limitation Act, 
which prescribes a period of three years 
limitation for a suit for wages, not ex- 
pressly Provided for, and that the term, 
‘wages’ Includes salary. He has, further 
held that the appellant, if he had conti- 
nued in service would complete the age 
of his retirement at 55 years in 1962, 
and that his claim for salary, if any, 

hopelessly time barred, for this applica- 
tion was filed beyond several years af- 
ter three years, when his salary became 


due. 

5e The appellant, who argued his 
appeal in parion before us could not 
show his claim 

for salary is not Dared by time. 

7% 6. As to the appellant’s claim for 
damages against the respondents jointly, 
and severally for his malicious prosecu- 
tions as a result of the alleged conspi- 
racy, it has also been held to be barred 


of the Limitation Act, which prescribe 


n given in the case 
of Bakshi Ghulam Mohd. v. G, M. Sadiq. 
AIR 1968 J. and K. 98. 

` Te -A prior conspiracy to commit 
tort to another person, per se is not 
actionable, unless some wrong is done 
in pursuance to the conspiracy, as the 


been. commi 
cannot be allowed to have an added ad- 
vantage by charging conspiracy, because, 


Jagat Ram v. State (Anant Singh J} 


it adds nothing after 


to be _ignored as an independent cause 


The period of. limi- 


in Articles 22 and 23 of the Limita- 
tion Act ` 


Western v. Peary 





8. In Ward's case, 1955-1 All ER 
55 it was ob 

“Tt is sometimes sought, by charg- 
Ing conspiracy fo get an added Page 


action in tort, or to overcome substan- 
ublication of 


by ut 

spiracy on the simple ground that the 
conspiracy adds nothing, when the torf 
has in fact been committed.” 

9. The appellant, however, con- 
tended before us that in my above deel- 
sion, there was no question of any “Spe- 
cial Damage” whereas in the present 
action, the appellant has claimed “special 
damages” of rupees one crore. My ob- 
servation in the above case in para 55 
is to the following effect 

“A conspiracy withouf any special 
damage resulting from the conspiracy. 
charged cannot by itself be an indepen- 
dent cause of action, when torts have 
been committed even by the reason of 
the conspiracy.” 

10. In the present case 
though, the words “ 


secutions launched in consequence of the 


by 
a or page) oo ali Ng a og 
nite injury caused by the conspiracy ft- 
self as different from damages for torts. 


: 
j 
iu 
5 
; 
ote 
B 


om the conspiracy 
charged itself, the pericd of. limitation 
of one year would run from the date 
2 the tortuous acts complained of. 


much beyond the period of one year 
limitation. 


13. The appellant before the 
learned single Judge had, however, con- 
tended that the tion of one year 
should run from February 28, 1968, 
when he had received the communica- 
tion from the Chief Minister disallowing 
his claim. This contention of the appel- 
lant was overruled, and I think rightly. 
This question was not reiterated before 
us. 


14, The appeal has no merit. It 
is dismissed but without costs since the 


appellant 
guided in launching this litigation. 


M. F, R 15. ff 
a 


Appeal dismissed.. 
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(V 58 C 26) 
J. N. BHAT, J. 


M/s. Roshan Lal Sethi, Petitioner v. 
ise Chief Secretary and others. Respon- 
ents. 


Arbitration Pet. No. 30 
D/- 28-9-1970. 

Arbitration Aet (1940), Section 5 — 
Revocation of authority of arbitrator — 
Grounds for — Bias — Proof, 


The authority of an arbitrator to 
decide a particular dispute can be re 
voked on ground that he is likely to 
show bias or there is sufficient reason to 
suspect that he will oe unfairly or that 
he has been guilty of continued unreas- 
sonable conduct or that he has prejudged 
any matter lik to come before him 
for adjudication. For purposes of Sec- 
tion 5 it is sufficient if it is shown that 


of 1969, 


parties that the arbitrator may not act 
fairly. Where, therefore a forest lease 
is terminated by an arbitrator designate 
f, e. Chief Conservator of Forests with- 
out having any power to do so under 
the agreement and he has prejudyed 
the whole matter in Issue by expressing 
opinion thereon, he is disqualified to act 


KN/LN/¥F492/70/SSG/T 


Roshan Lal v. Chief Secretary (Bhat J.) (Pis. 11-15){Pr. 1] J. & K. 92 


as an arbitrator In dispute arising under 

that lease. Case law discussed. 

(Paras 12, 13, 17, 18, 
22, 23) 

Chronological Paras 


Cases Referred : 
(1970) ATR 1970 All 31 (V 57), 


Fertilizer Corporation of India 
Ltd. v. M/s. Domestic Engineer- 


ing Installation 
(1967) ATR 1967 7 SC 249 (V 54) = 
. 1966 Supp SCR 215, Uttar Pra- 
d SPa Federation 
Ltd. v. Sunder Bros., Delhi 5, 2I 
(1958) AIR 1958 Punj 19 {V 45) = 
ILR (1957) Puni 1760, Daulat © 
Ram Rala Ram v. State of 


Punjab 

(1954) ATR 1954 Mys 48 (V 41) = 
ILR (1953) Mys 480, Commander 
Bangalore aes Vv. Armugam 


Nagarthanam Co. 

(1952) ATR 1952 Cal 294 (V 39) == 
ILR (1951) 2 Cal 115, Bhuwalka 
Bros. Ltd. v. ML Fatehchand 4, 21 

(1937) AIR 1937 Oudh 436 (V 24) = 
1937 OWN 792, Girdhari Lal v. 
Gobardhan Das 5 

(1935) AIR 1935 Mad 349 (V 22) = 
ds Mad LJ 537, Parvathamma 

ubbamma 


S 
(gia) AIR 1933 Sind 75 (V 20) = 
7 Sind LR 169, Me Kenzies Ltd- 
v. Sulleman and Co. 4, 14 
(1928) ATR 1926 Sind 27 (V 13) = 
90 Ind Cas 932. A. T. Talkar v. 
Laxmi Talkar 


4, 17 
(1913) 1913 AC 241 = 82 LJKB 
684, Bristol Corporation v. Aird 


(Jobn) and Co. 5. 21 
(1893) 1893-1 Ch 238 = 68 LT 472, 

Jackson v. Barry Rly. Co. 4, 17, 21 
(1872) 13 Eq 1 = 


21 


4, 18 


4, 14 


41 LJCh 38, 
Kimberley v. Dick 

(1858) a S 258 = 65 ER 910, 
Kem Rose ' , 

Sorn 2 Vern 251 = 23 ER 763, 


Stocker 
Cole's Parl Cas 257, Parker v. 
Burrough 21 - 
E. S. Mehta, for Petitioner; Amar 
Chand, for Respondents. 
ORDER>—This is an application 
under Ss. 20 and 5 of the Arbitration Act 


> 


of the Arbitrator designate, the Chief 
Conservator of Forests and for referring 
the matter in dispute to an independent 
Arbitrator. The petition states that the 
petitioner entered into an agreement on 
15-5-1965 for working, extracting and 


removal of sa Compartment 


No. 291 of Mandhar Range, Poonch 


Division against a tendered royalty of 
Rs. 6, 85 629-51. The duration of the lease 
was three years subject to such exten- 
sions as would be granted by the Chief 
Conservator of Forests. The petitioner 
gen operating the lease when on 14th 

of August 1965 armed infiltrators. from 
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Pakistan occupfed the forest under the 
operation of the petitioner. This resulted 
in complete dislocation of the working 
of the petitioner and huge loss to them. 
Then the petitioner by means of vari- 
ous letters sought out reliefs from the 
forest department but to no avail. 


On the representation of the peti 
tioner the Conservator of Forests con- 
cerned who is the respondent No. 3 în 
the petition. by means of his letter No. 
2108-09 dated 3-2-1966 referred the peti- 
tioner to Clause 30 of the agreement 
intimating to. them that the timber ex- 
tracted from the trees marked and sold 
to the lessee would lie at the risk of 
the petitioner and the department . was 
not responsible for any loss s 
by the petitioner. The Government had 
earmarked. Rupees twenty-five lacs for 
the lessees affected by the war. The 
petitioner also requested the Chief Con- 
servator of Forests by means of letters 
dated 10-1-1966, and 7-7-1966 for grant 
of a loan as a relief measure. This was 
ignored by the- Chief Conservator of 
Forests who is the respondent No. 2 in 
this petition. Im another letter dated 
7th July, 1968 the petitioners requested 
the Chief Conservator of Forests to per- 


-ber from the launching ghat 
payment of the first instalment of pro- 
portionate royalty but this request of 
the petitioner was rejected by the Chief 
Conservator of Forests vide his letter 
No. 1672/C dated 10-7-1966 who drew the 
attention of the applicant to clause 3 
of the agreement. 


Then further correspondence ensued 
between the parties. loan was also 
refused to the petitioner as contained in 
the letter No. 1159/vli 23/27 dated 19-2- 
1966. This was done after the telephonic 
talk by the Conservator of Forests with 
the Chief Conservator of Forests. The 
petitioner’s grievance is that a launch- 


digo ghar Ged nor eed by Ae. D F. O. 


“as required under clause 8 of the agree- 
ment. According to the petitioner as he 
had filed an application against the Con- 
servator of Forests in the Anti-corrup- 


tion on. the Conservator af 
Forests was inimically dispo towards 
him. It. is further stated that on the 


representation of the petitioner the then 
Minister for Forest. Shri D. P. Dhar. 

verbally directed the Chief Conservator 
of Forests to transfer this case of the 
petitioner to another Conservator but 
me Chief Conservator of Forests did not 
o 80. l 


Extension was requested for buf the 
Conservator of Forests in consultation 
with the Chief Conservator of Forests 
vide letter No. 105/c- dated 20-5-1969 
decided to quash the lease of the peti- 
tioner and resell the same and cada a 
the D, F, O. concerned to take o 


A. L E 


lease compartment from the petitioner. 
Then in para No. 9 of the petition the 
points of difference between the parties 
are mentioned. It is emphasized that 
the Conservator of Forests and the Chief 
Conservator of Forests mala fide passed 
the orders, which they did to ruin the 
petitioner. In para No. 10 of the peti 
tion he mentions the grounds how the. 
Chief ` Conservator of Forests. the Arbl- 
trator designate in the agreement for- 
feited the confidence. of the petitioner., 
These grounds may be summarised as 
follows: 


(i) that the arbitrator has been a 
party to all the decisions taken by the 
Conservator of Forests: j 


(ii) that the petitioner was refused 
Joan facilities under the direction of the 
Chief Conservator of Forests: 


(iii) that the question of terminat- 
Ing the lease and resel the forest wag 
taken under the direction and with the 
consultation of the Chief Conservator of 
Forest; 

(iv) that on the Interpretation of 
Clause 80, the Chief Conservator of 
Forests has pre-judged the issue ig trad 
the petitioner and in favour of the D 
partment by his letter No. 1633-34/ 
dated 28-12-1965; 

(v) that the taking over of the 
compartment by the D. F. O. under the 
orders of the Conservator of Forests is 
the direct result of the. Chief Conserva- 
tor of Forests’ tions to the Conser- 
vator of Forests; 


2. A number of documents refer- 
red to in the petition have been placed 
on the file which will be discussed later. 
Objections were filed against this peti- 
tion by the respondents. and it fs stated 
therein that there was a misjoinder of 
parties, -Statement of irrelevant matters 
and mis-representation of facts. The 
petitioner has prayed for the removal of 
the Arbitrator when .the proceedings 
have not yet been initiated. About the 
facts it is stated that the lease mention- 
ed in the petition was sanctioned in 
favour of the petitioner and an agree- 
ment was executed and the petitioner 
had not been working out the lease ear- 
nestly. Pakistani raid is admitted but 
the rest of the contentions of the peti- 
tion in this para are denied. . The ap- 
plications presented by the petitioner to 
the department are not denied but it ifs 

stated that the disposal of the applica- 
iow was legally correct and factually 
justified, e paras of the petition 
are described as irrelevant. The ques- 
tion of mala fide 1s denied. The order 
of the Minister directing the Chief Con- 
servator of Forests to transfer the case 
of the petitioner to another Conservator 
is also denied. It is stated that the Chief 
Conservator of Forests is the Arbitrator 
and he cannot removed as he is tha 
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Arbitrator appointed by the partles with 
their full consent. 


3. Arguments were heard in this 
; oo more than once. At one stage- 

e 
argued the case ultimately put in an 
affidavit of Mr. G. Naaishbund. the Chief 
Forests wherein it is 
the letters which he had 


The letters and orders re- 
ferred to in the petition were written 
by him bona fide. The collusion alleged 
by the petitioner was denied. About the 
telephonic talk it is stated that he has 
no recollections and he makes a state- 
ment that he will approach the matter 
with an open and: unbiased mind in case 
he is appointed the Arbitrator. 


4. There is no dispute between 
the parties that the matter may be re- 
ferred to an Arbitrator. The differences 
have arisen between the parties and an 
Arbitrator as contemplated in the agree- 
ment has to be appointed. The sole 
question is whether the Arbitrator de- 
signate namely the Chief Conservator of 
Forests should be the Arbitrator or 
somebody else. Mr. Raina Advocate 
General formerly and later on Mr. 
Amarchand. the Additional Advocate 
General argued with vehemence 
that the parties have chosen their own 
Arbitrator knowing full well at the time 
of the execution of the agreement that 
the Arbitrator designate was the head 
of the Forest Department therefore they 
are bound by this commitment of theirs 
and the matter should be referred to the 
Arbitration of theirs and. the matters 
should be referred to the Arbitration of 
the said Chief Conservator of Forests 
and nobody else. The learned Advocate 
General has referred me to ‘the follow- 
ing authorities: 


AIR 1952 Cal 294, AIR 
Sind 27. AIR 1933 Sind 75, AIR 1935 
Mad 349, AIR 1954 Mys46. AIR 1958 Puni 
oh and to an English- Authority Jackson 

Barry Rly. Co.. reported as The Law 
Report (1893) I Ch. 238, which has been 
ref to by the poo also. He 
has further referred. to 
by the Hon'ble Mr, 
Singh M/s. Handa and Co. 
Jammu and Kashmir on 27th May, 1969, 

5. The petitioner's counsel refer- 
red to the following authorities: AIR 
4970 All 31, AIR 1967 SC 249, ATR 1913 
AC 241, AIR 1937 Oudh 436. | 

on the 


i Before discussing the law 

point let us see what are. the letters 
written by the Chief Conservator of 
Forests: or under his directions which 
according to the petitioner disqualify 
him from acting as an Arbitrator. As 
1 said earlier a number of letters that 
were exchanged between the forest de- 
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Additional Advocate General who ` 


' request of the petitioner 
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partment: and the petitioner were placed 
on the file. These are not denied but 
I may refer only to a few of them for 
the disposal of this point. 

6. In letter No. 1159/vit 23/72 
dated 19-2-1966, which is Annexure G to 
the petition. the Conservator of Forests 
writes to the petitioner that due thought 
and consideration has been given to the 
for Joan of 
Rupeeg One Lac and regrets his inabi- 
lity to sanction the loan for the reasons 
contained in the letter. At the end of 
letter is an endorsement. to the follow- 
ing effect:-— 

“Copy to Chief Conservator of 
Forests, J. and K. Government for in- 
formation and necessary action -in refer- 
F to his telephonic talk of today 17-2- 


7e -Letter No. 1672/C dated 7-7- 
1966 written on behalf of the Chief Con- 
servator of Forests to the petitioner. In 
this letter it is stated that the attention 
of the lessee is invited to Clause 8 of 
the agreement under which no permis- 
sion for remgval of any timber without 
payment of first instalment of royalty 
can be permitted. As such no accommo- 
dation could be | to the petitioner. 


8. Then re Ís another letter 
No. 857/vil 7d dated 13-10-1967 which 
fis from the Conservator of Forests to 
the petitioner. It is a notice that the 
petitioner should start work in right 
earnest. pay the royalty: otherwise he 
would be Hable to action under Cl. 14 
of the agreement. Thig again would be 
without prejudice to any action that 
may be taken against the petitioner for 
any default or defaults under the terms 
of the agreement. A copy of this letter 

been sent to the Chief- Conservator 
of Forests in reference to his D. O. Let- 
ter No. 1287-94 dated 9-9-1967. ite 


©. No. 1287-94 dated 9-9-1967 not 


. been made available by the department 


the court. 


9 In another letter No. 1633- 34/C 
dated 29-12-1965 from the Chief Conser- 
vator of Forests to the petitioner, he 
has referred the petitioner to Clause 13 
of the. agreement under which it is 
clearly laid down that the. timber ex- 
tracted from the trees marked and sold 
would remain at the purchaser's risk 
and the lessor would not be responsible 
for any loss or damage. A copy of this 
letter has been sent to the Conservator 
of Forests for information. 

10. There is then letter No. 360 
dated 8-10-1969 addressed to the Con- 
servator of Forests from the Chief Con- 
servator of Forests, which reads as 
under -— 

“As reported and cecon cided by 


to 


you, Administration approval is hereby 
accorded as under in respect of the com- 
partment 292 Mendhar. : 
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Since the lessee’ shows nov. interest 
in the work and period of working has 
expired the lease be: sold afresh after 
taking over coupe enlisting all the 
stocks at various steps. A writ of demand 
may be made against the firm for re- 
covery of the balance due -throvigh the 
Collector. Auction notice be ‘sent to this 
office for check. 

291 Mendhar: 

Since .the period is over and the only 
course now left is to resell this lease and 
send writ of demand for total amount 
that has- become due to the Collector.” 
These’ are:a few ‘among the many letters 
placed on record by the petitioner. 


11. I shall have to consider in 
the light. of these letters whether the 
Arbitrator designate, the Chief Conser- 
vator of Forests, should be appointed as 
an Arbitrator. or has he rendered him- 
self unfit for taking over this arbitra- 


. tion. It has been argued at great length 


t 


“by the learned counsel for the petitioner 


that the Chief Conservator of Forests 
has conducted himself in such a way 
as has completely disentitled him to act 
as an Arbitrator. He has argued that 
the Chief Conservator of Forests has 
exercised powers which he could not do 
under -the agreement and passed a num- 
ber of orders against the interests of the 
petitioner, which he was not at all under 


. the law competent to pass. As such also 


the disqualification that he has incurred is 
agpravated. Ithas beenargued that the 
act ofthe Chief Conservator of Forestsin 
his last letter No. CCF-360 dated 8-10- 
1969 in which he has terminated the 
lease of the petitioner and ordered that 
the lease be sold afresh, stocks be taken 
over and a writ of demand be issued 
against the petitioner for recovery of the 
balance, is an act which he, the Chief 
Conservator of Forests was not empower- 
ed to do. The relevant clauses in the 
apreement are clauses 8 and 14 which 
read as under:— 
~. ° “8. The purchaser (s) shall not 
launch, remove, beyond the limits of 
leased area or such place or depot as 
the D.: F. O. concerned may fix any part 
of timber extracted from trees sold 
under this agreement, before he/they 
has/have paid the first instalment pro- 
vided for in clause 6 or the proportion- 
ate amount to cover the quantity of tim- 
ber intended to be removed.” . 
Explanation: “Launching” covers 
both launching into the side streams as 
well as into the main river. 


Note: For calculating the value of 
the timber launched oor removed the 
proportion of sawn timber will generally 
be taken by D. F. O. upto 60 and 50 Cft. 
in case of Deodar and Kail respectively 
and 40 Cft. in the case of Chir and Fir 
and 75 Cft. log timber shall be consider- 
ed to be equivalent to 10 Cit. of stand- 


the D. F. O. 


A LE 


ing volume.’ The Conservator of Forests 
may, however, vary its proportion on 
his personal responsibility on the basis 


„„of such factors as crop quality, sound- 
‘+ness of timber expected for each coupe 


and thoroughness 


of conversion. His 
decision will in this respect be binding 
on. the lessee. 


14. If in the opinion of the Conser- 
vator of Forests, the purchaser (s) has/ 
have not begun their work in an earnest 
and thorough manner before end of May 
1965 or having begun  his/their work 
does/do not prosecute it in the same 
spirit or in the event of any amounts, 
payable under this agreement being ar- 
rears for more than three months or of 
repeated delays in the payment of in- 
stalments of the purchase money the 
Conservator of Forests may declare this 
agreement cancelled and recall the tim- 
ber and confiscate the security money 
and all other money already paid by or 
on behalf of the purchaser (s) under 
this agreement. Inthe event of timber be- 
ing resold under this clauseofthe agree- 
ment, the purchaser/purchaser (s) shall 
be liable to make good, to the lessor any 
loss that may occur through the pur- 
chaser’ (s) failure to carry out the agree- 
ment. Final action under this clause 
will, however, be taken by the Conser- 
vator of Forests after serving one month’s 
notice in writing to the purchaser (s) 

Clause 8 quoted above empowers 

to fix the j 


50 Cft. in case of Deodar and Kail res- 
pectively and 40 Cft. in case of Chir 
and Fir and 75 Cft. log timber equiva- 
lent to 100 Cft. of standing volume and 
the Conservator of Forests has power 
to vary its proportion on his personal 
responsibility. The Chief Conservator . 
of Forests does not come into the pic- 
ture at all l í 

12. Similarly the final authority 
under the specified conditions mentioned 
in Clause 14 quoted above, for cancel- 
ling the lease and to recall the timber and 
confiscate security money is the Con- 
servator and again the Chief Conserva- 
tor of Forests does not come in the pic- 
ture at all so far as the cancellation or 
determination of the lease is concerned. 
Therefore it is argued by the learned 
counsel for the petitioner, that any 
order of cancellation of lease passed by 
the Chief Conservator of Forests is ultra 
vires, beyond his powers under the 
agreement but only shows the bias in 
his mind and will result in his disquali- 
fication of being appointed as an arbi- 
trator in this dispute. In my opinion 
this argument is sound. There is a 
definite agreement between the parties 
laying down the conditions of the work- 
ing of the lease. Specified authoriti 
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have been given powers to do certain 
acts under the agreement. The Chief 
Conservator of Forests also figures in the 
agreement a instance in Clauses Nos: 3, 
3, 4, 5 (2), 6 
servator of Forests does not come in at 
all so far as Clauses 8 and #4 are con- 
cerned. The relationship. of the parties 
is governed by the terms of the agree- 
ment and only those officers who have 
been mentio any clause 
can exercise powers and none else, may 
be superior or inferior. It is a contrac- 
tual matter and not an administrative 
one, so neither party can act outside the 
terms of the contract. In an a 

tive matter if the powers are vested in 
the inferior officer, his superior also can 
exercise them but not so in the case of 
a matter which is embodied in a con- 
tract. It seems administrative powers 
have been confused with contractual 
ones. Therefore interpreting the terms 
of this agreement, the Chief Conserva- 
tor of Forests’ final order as contained 
in his letter No. 360 was beyond the 
scope of the terms of the agreement 
an e was not under law empowered 
to pass it. The Conservator of Forests 


could have terminated or cancelled the. 


lease of the petitioner. The case of the 


this case the argument of the petitioner 
becomes stronger because it been 
treminated by the Arbitrator designate 
without having any power to do so 
under the agreement or as put by the 
learned co for the petitioner he has 
prejudged the whole matter which had 
to come to him as an Arbitrator and 
which bad been made very much a grie- 
vance of, in this petition. 
- IB. Not only from the final letter 
terminating the lease of the petitioner 
and ordering its resale has the Arbitra- 
tor designate prejudged the matter but 
the other letters also referred to by me 
earlier, indicate that whatever was be- 
ing done was being done in consultation 
and with the approval of the Chief 
Conservator of Forests. In the first letter 
of 19-2-1966 a reference is made to the 
telephonic talk of the Chief Conservator 
of Forests of 17-2-1966. Similarly: letter 
No. 1672/C, dated 7-7-1967 conveys to 
the petitioner from the Chief Conserva- 
tor of Forests that he areal remove 
the timber unless royalty is paid. In 
the same way has the Arbitrator de- 
signate made certain remarks in his 
letter No. 857/vii/72, dated 13-10-1967 and 
No. Nae a 29-12-1965. 
14. these brief 
emerge oa. the admitted' correspon- 
dence of the parties, I do not think that 
it would be proper at all to appoint the 
Chief Conservator of Forests as an Arbi- 
trator. Here now I must cite the autho- 
tities cited by the parties and others 


facts which 
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that have come to-my hand on this 
point. First let me quote the authori- 
ties cited by the respondent’s learned 
counsel. 


26 etc. But the Chief Con-3# AIR 1954 Mys 46 is not relevant. 


15. In AIR 1933 Sind 75'the fact 
that thé Chief Engineer of one of the 
parties to thé: contract, who was nominated 
as arbitratorin the contract, had a duty 
to which the works in respect of which 
contract was given and might’ already 
have formed an opinion upon the mat- 
ter in dispute is not enough, in the ab- 
sence of any evidence t “he would 
not act fairly, to preyent’ him ° ‘from be- 
ing the proper person to decide the dis- 
pute. The case is distinguishable. The 
Engineer’s role as an expert is different 
from that of a person who actas an 
agent of the party and adjudicdtes on 
the merits of the case. 

16. ATR 1935 Mad 349 does not 
at all support the case of the respondents 
because in that case one of the contract- 


is incumbent n the 
party desiring to uphold the reference, 
to show that not only was the plaintiff 

conscious of the fact that the 


dimly 
achitvator had an interest but that she 


thoroughly comprehended the transaction 
and was made aware of the mee oe 
and the consequences of her act. 
It is however si cant to remark that 
the reference was revoked in that case. 
17. AIR 1926 Sind 27 also is not 
very helpful to the d 
authority is based on 
will be refe 


trator has made up his mind 
to be open to change it upon argumen 
or that he will most certainly tilt th 
scales against the opponent, that person 
be appointed as an Arbitrator- 
AIR 1958 Punj 19 again is a 
There also it has 


that the le tea Engineer is bia- 
sed or that there is a probability “that 
he would be biased, the presumption is 
that the gentleman, hol ding such a high 
office, would keep in mind the duties 
and responsibilities of an arbitrator and 
would act as a honest, terested and 
impartial tribunal, absolutely unintlu- 
enced by the fact that he is the head 
of the department to which the dispute 

relates.” 
The only allegation Sading the Arbitra- 
tor in that case was that he was the 
hand of the department, which in the 
of the learned Judge was not 


trator designate can be removed if it is 





ere it has not been shown 


t 
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own that- he has‘ some bilas» or has 
ormed some opinion about the matter. 


19. The last ffudgment referred 
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repeating the same opinion would nof 
disqualify him from acting as arbitrator 
unless on the fair consideration _of the 


to by the learned counsel for respon- letter. it it appeared _ that he had made ut up 


dents is the judgment of my learn- 
ed brother Justice Jaswant Singh in M/s 
Handa and Co. v. The State of Mammu 
and Kashmir decided on 27511969. But 
that judgment has been set aside by a 
Division Bench of this court on appeal 
on 9th September, 1970. 


20. Now let me refer to the 
authorities cited by the learned counsel 
for the wpetitio r and other authorities 
relevant ‘on the” pojnt. 

21. In Halsbury’s Laws of Eng- 
land, Third- Edition, Vol 2 (1953) page 
525 (Ratagraph 1041) it is stated that: 

“Where under the contract disputes 
are to to the Engineer and 
there are serious allegations by the con- 
tractor of continued umreasonableness 
- against the Engineer or his conduct is 
challenged (this being the substantial 
question in dispute) the Court mav re- 
fuse to stay the contractor's action. The 
engineer or architect will be disqualified 
from acting as quasi-arbitrator if he ceas- 


ed to be a free agent (for example by 
acting) regardless of his own opinion. 


on instructions of his employers in refer- 
ence to the matter submitted to him as 
quasi-arbitrator. and he will be disquali- 
fied from acting as . arbitrator, where 
the dispute is such that there will pro- 
bably arise a conflict of evidence be- 
tween himself and the contractor by 
which he would necessarily be placed 
in the position of both witness and 
Judge.” 

In 1893-1 Ch 238 relied upon by 
the learned counsel for the respondent 
the finding is like this: 


“A contract by which the plaintiff 
undertook to construct a dock for the 
defendant company provided any dis- 
pute between the company and the con- 
tractor as to the meaning of any part 
.of* the contract, or as to the quality or 
‘description: of the materials to be used 
in the works. should be referred to the 
‘¢ompany'’s Engineer as arbitrator....-....+.. 
A correspondence took place between the 
contractor and the engineer. in which 
the engineer stated his view to be that 
the contract bound the contractor to use 
stone and that it was not an 


Kekewhich J. held that the last let- 
ter showed that the engineer had finally 
made up his mind on the points and was, 
therefore, disqualified to act as arbitra- 
tor and granted an injunction. 

This judgment was set aside on ap- 
peal holding that considering the posi- 
tion of the engineer who as engineer 
of the company. must necessarily have 
already expressed an opinion on the 
point in dispute his writing after the 
commencement of the arbitration a letter 
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his mind so as not to be open to 
change it upon argument.” 


Even in this authority the words under- 
lined by me are significant. In AIR 1967 
SC 249 it has been held that:— 

“The strict principle of sanctity of 
contract is subject to the discretion of 
the Court u/s. 34 of the Indian Arbitra- 
It is obvious that a party 
may -be released from the bargain if he 
can show that the selected arbitrator 
is likely to show bias or by sufficient 
reason to suspect that he will act un- 
fairly or that he has been guilty of 


continued unreasonable conduct......... 
On page 252 para 7 it is remarked that 
assvaceeneee t is alleged by the res- 


tive Societies is ex-officio President of 
the Society and it was with his approval 
that the agreement in dispute was ter- 
minated. It was also pointed out that — 
the Registrar was the chief controlling 
and supervising officer of the Society 
under its bye-laws. It was submitted 
that the Registrar may_not act fairly in 
the matter and it is improper that he 
should be an arbitrator in the dispute 
between the parties. our opinion 
there is much validity in this argument 
E ane oer ee reer 
a nme 

“A party is entitled to be released 
from a bargain if he could show that 
the selected arbitrator was likely to 
show bias or that there were sufficient 
reasons to suspect that he would act 
unfairly or that he had been guilty of 
continued unreasonable’ conduct. This 
principle applies also to the proceedings 
under Section 20.” 
In 1913 AC 241 the finding ig:— 

wecnsesbecss where the action embraces 
several items. all within the reference 
clause. as to some of which the arbi- 
trator is. disqualified from acting, the 
Court should allow the action to pro- 
ceed as to these items and allow the re 
maining items to be referred.” 
AIR 1952 Cal 294 was also. referred fo 
_by the learned counsel for the respon- 
dents. In this authority two tests are 
laid (1) the court should not lightly re- 
lease the parties from their bargain, 
that follows from the sanctity the court 
attaches to contracts; and (2). the court 
should be satisfied that a substantial 
miscarriage of justice will take place in 
the event of its refusal to. grant the leave 
” Convenience and the “inconve- 
nience of the parties must be balanced 
Before everything it is impor- 
tant that eee get adjudication of their 
disputes in an impartial tribunal and in 


Seeeneeqdnnwve 
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the situation of which no circumstance 
eae A tends to produce a bias in 
mind.” ` 


In Corpus Juris Secundum ' Vol. VI (6.. 
- of Forests: should not be appointed ‘as 
‘an Arbitrator. 


C. J. S.) page 187 it has been held that 
aaite the fact that. an arbitrator 
has previously formed and -expressed his 


opinion on the matter submitted may. 


be ground for setting aside the award.” 
Russell on Arbitration (1900 Edition} 
Eighth ` Edition page 79-80 writes:— - 


“The arbitrator ought to be a per- 
son who stands indifferent between the 
parties. If he have any secret interest 
E py subject in question, or have any 

d feeling towards either disputant, he 
E not a proper person to be a judge 
between them.” 

See Parker - Burrou gh, Colle’ : 
Parl. ‘Cas. 257, Earl v. Stocker, (1691) 2 
Vern. 251. 


“Thus if an architect engages with 
his employer or even if he assures 
employer, though he expressly declines 
to guarantee his assurance that the cost 
of building a church or house will not 
exceed a certain sum, and the. builder 
is not informed of this engagement: the 
court will not.allow’ him to -decide as 


arbitrator on the- builder's , claim for 
extras.” 
See Kemp v. Rose, (1858) I Gite, 258, 


Kimberley v. Dick, (1872) 13 Eq. 1. 


all, these things into 
-been decided by 
authorities 






sary to prove that the ae eee 
nate will necessarily act unfairly but all 
that is necessary is' to prove that there 
is likelihood of a reasonable apprehension 


In the instance case I have no’ rea- 
son to disbelieve the affidavit 
Chief Conservator of Forests ‘that-.he 
would ‘approach ~ the dispute with an 
open mind. He may decide the matter 
with an open mind’ and: I have expecta- 
tions also that he would do so, but T. 
have» to` look | at the matter from all 
points of view and decide, the point as 
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State Y Teerathi Ram Ahuja 


Sciober 1970. 


- of the. . 
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point of Ilaw and not as a matter which 
concerns ‘the person -of Mr. Naqushbund, 
The petitioner has-.a legal- justification 
for insisting that the Chief Conservator 


He has made out a leg 
case that due to a number of commit- 
ments’ by Mr. Naqushbund expressing 
his opinion on various important matters 
in issue in this case, there is a reason- 
able apprehension in the mind of the 
petitioner that he would not get a fair 
deal from the Arbitrator designate. 

. 23. ` In view of the above discus- 
sion, I decline to appoint*Mr. G. Naqush- 
bund, the Chief Conservator of For 







that purpose on 23rd 
Order accordingly. 





Aim 1971 JAMMU AND KASHMIR 97 
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~. JASWANT SINGH, J. 
State.. of Jammu and Kashmir, Ap- 


pitani v M/s. Teerath Ram Ahuja Pvt, 


, Opposite Party. ` 

goon Applns. Nos, 132 and 138 
of 1969, D/- 22- 5-1970. 

Arbitration Act (1940), Section 30 — 
Award ~—- Setting: aside — Powers of 
Court — Error of law apparent on face of 
award, what is — Reference of specifle 
question of law — Decision of arbitrator 
even though wrong cannot be questioned 
and set aside. 


An award of an arbitrator being a 
decision of a domestic tribunal chosen 
by the parties is binding upon them and 
cannot be set aside unless it suffers from 
re error of law apparent on the face of 

(Para. 22) 

The Court cannot examine the find- 


- Ings of fact arrived at by an arbitrator 


as a Court of appeal and his award can 
be set aside on the ground of error of- 
law on the face of it only if in the. 
award or in the document incorporated . 


= with ft, there is some legal proposition 


which ‘is tthe basis of the award and 
which is erroneous. . If a specific ques- 
tion is submitted to the arbitrator, and 


- he answers it, the fact that the answer 


involved an erroneous decision on a 
point of law does not make the award 
bad on its: face so as ta permit of its be- 


Ine set aside. Case law discussed. 
: (Paras 23, 26) 
In order however, _ that: the rule 


that ‘an award is not, open to question 
even or the ground ` of. an error of law 
apparent on the face ‘of it? should apply, 


it must be clear that question of law 


IN/IN/E247/70/LGC/B 
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was the point at issue and both sides 
specifically agreed to refer it for the 
decision of the arbitrator. The rule will 
not apply where the parties make inci- 
dental submissions about a point of law 


in the pleadings and arguments in. sup- ` 


port of it. A distinction is made be- 
tween a specific reference to question of 
law and the question arising for’ deter- 
mination by the arbitrator. for the deci- 
sion of the dispute.. In the former case 
` the Court cannot interfere on the ground 
that it so appears that the decision upon 
the question of law is an erroneous one, 
but in the latter case, if there is a mis- 


take in law apparent on face of award, . 
Case law. 
(Para 28) 


the award can sts set aside. - 
discussed. : 


- Therefore, phox a specifie question 
of law has been referred to the arbitra- 


tor for his decision, and he has not. pro- 


ceeded illegally. his decision even 
though wrong, cannot be questioned and 
set aside. ` (Para 29) 


Cases Referred: © Cheonclanicsl Paras 


(1967) AIR 1967 SC 1030 (V 54) = 
(1967) 1 SCR 105. Firm Madan — 
Lal Roshan Lal. v. Hukamchand 


Mills Ltd. Indore B 


11967) AIR 1967. SC 1032 (V 54) a0 
-` (1967) 1 SCR 324, Union of India 
ee Steel Furniture: Private- 
t 


(1965) ATR 1965 J. & K 28 (V 52) 
—=1964 Kash LJ 352, Baldev 
Singh v. Union of India 

(1963) AIR 1863 SC 1685 (V. 50) = 
(1964) 3 SCR 164, Union of India 
v. Rallia Ram - 23. 


(1960) AIR 1960 SC 588 Vv 47) = 
(1960) 2 SCR 793, Alopi Prashad ` 
and Sons’ Ltd. .v..Union of India ` 


(1955) ATR 1955 SC 468 (V 42) = 
(1955) 2 SCR 48, Thawardas Pheru: 
- mal v. Union of India 28 
{1933) 1933 “AC. 592 = 102 LIKB 
' 648,-F. R. Absalom ‘Ltd. v. -Great 
Western (London) - Garden ‘Village me 
Society Ltd.. - 28 
- (1923) AIR > 1923 PC- 66 V 10) = i 
. 50 Ind App 324, Champsey Bhara - 
3 and Co. v. Jivraj Balloo Spin- © 
“ning and Weaving Co: Ltd. =“ -23 
41923) 1923 AC 395 = 92 LJ- Ch a 
307, Kelantan . Govt. J: Duff . a 
_ Development ` Co." -27 
{1922) 1922-1 AC 268 = 9] LJPC 
- 101, Attorney . General for Manb . 


toba v. Kelly 27. 


(1913) 1913.2 KB 32 = 82 LJKB l 
733, In re,„King and, Duveen É 27 
0912) 1912 AC 673 = 81 LJ Ch, 

1132.. British Westing . House 

Electric and Manufacturing Co. 

_v. Underground Electric Rail Co. > 

af London: ~ 5, LT 


` span bridge ` 


- 1969, and shall be 


< - said bridge. ` 


A. LE 


(1891) 1891 AC 31. Adams v. Great — i 
North of Sectland Rly Co. l 
(1891) 18 (H. 1L.) 52, Holmes Oil 
Co. r Pumpherston Oil Co. 
(1857) 3 CB (NS) 189 = 140 ER © 
712, Hodgkinson v. Fernie. 
agen) 9 LT (OS) 199 = 2 New. 
ae Cas 283, Doe d. Stimpson: 


Emmerson 
1791) 1 Ves Jt Jun 369 =| 29 ER 582, 
. Knox v. Simmonds (Symmonds) 


© Amar Chand, Addl. Advocate’ Gene- 
ral, for Applicant; D. D. Epa: pa 
Opposite . Party, | i 


ORDER :— ‘On ae 28, 1969, “the 
State of Jammu and Kashmir made en 
application under Sections .16, 17 and -30 
of the Arbitration Act for setting aside 
or in the alternative for remitting the 
award dated December 31, 1968, made 
and published by Shri J anki Nath Wazir, 
the arbitrator. appointed by the parties 
without the intervention of the court for 
adjudication of certain differences and 
disputes that. had arisen between them 
` În respect of the . principal agreement 
dated December 24, 1964, and the sup- 
plementary. agreement dated April 19, 
‘1968, relating to the construction of 1100f — 
over Manswar Tawi at © 
‘Chhamb in so far as it related to issues ' 


27 
23 
27 
27 


S Nos. 4 and 5 and for passing: a ‘decree 
23 “in accordance. therewith in so far: as it 


related to Issue Nos. 1 and 3. 


2. A notice in regard to the ap- 
plication was issued to the respondent 
M/s. Tirath Ram . Ahuja Private Lid 
hereinafter referred to -as the “contrac 


tors” who filed two applications, one: in 


January ‘31, 1969, for filing the aforesaid 
award. and the other on June 10, 1969, 
for setting aside the same in so 
far as it related to issues Nos. 1, 3 and 
5, and held that the contractors were: 
not entitled to any © compensation for 
the. loss suffered by them as a- result 
of Indo-Pak conflict. of .1965, nor to the 
concessions and ` adjustments claimed. by 
them in connection withthe further exe- 
cution of the ‘work but were liable to 
restore the material or its value, to. the 
extent of Rs. 43,860/-. 


a As teei ee elated 
to. one. and the same award they were 
consolidated. ` by order dated August -22, 

disposed 


by -this judgment.. 


A: ‘The facts giving rise to Giese 
applications . are: Pursuant to ae dect 
sion of ‘the State Government, the Supe. 
rintending Engineer,. Roads and  Build-. 
ings circle, Jammu, issued and publish- 
ed a notice: on April 15, 1964 inviting ten- 
ders for the construction of the afore- 

In response to this notice: ' 
the : G ae caal ve -their tender 


vd 
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with their own designs and specifications 
of the bridge and offered to execute the 
work in lieu of lump sum of payment of 
Rs. 35,26.800/- subject to the terms and 
conditions mentioned in their letter of 


June 1, 1964, Paras 16 and 20 of this 


letter on which the contractors have 
“elas to rest their claim ran as fol- 
ows :— 


“Secured Advances: Our tender is 
on the assumption that secured 
advances will be paid to us as soon as 
materials, machinery, equipment, trans- 
port, staging and shutfering are brought 
to the site of work. These materials 
and equipment will be mortgaged to 
Government under the normal Govern- 
ment procedure the value of secured 
advances will be recovered from our 
bills in 12 equal monthly instalments. 
To enable the work to progress rapidly 
at a site which is far away from in- 
dustrial and commercial centers, it is 
necessary that everything required far 
the completion of the job is collected 
and kept in workable order before the 
work starts. . 


“Para 90. Protection against raids. s 


-— 
z wae ne eos ne wo 


l ` result of “raids, our 
labour and staff have to run away and 
our property is looted or damaged or if 
there is any casualty amongst our staff 
and worker we will be compensated for 
the losses suffered by us.” 


Some correspondence ensued be- 
tween the Chief Engineer P. W. D. 
Roads and Buildings, Jammu and the 
contractors in regard to the aforesaid 
otfer and on July 4, 1964, the Secretary 
to Government. Works and Power De- 
partment, had a discussion in regard to 
the matter with the contractors’ Chief 
Engineeer’ and the Chief Engineer P. W. 
D., Roads and Buildings, Jammu. Regard- 
- ing the contractors’ condition for com- 
pensation for loss, if any, suffered by 
them as a result of raids from across the 
border it is stated in the minutes of the 
meeting Ex. R. W. I. that during the 
course of the discussion the contractors’ 
Chief Engineer agreed to cover their 
risks by an insurance with no extra cost 
to the Government. Eventually the 
Government vide its order No. PW- 
427/WIP of 1964 dated September 7, 
1964, accorded sanction to the fixation 
of the contract for construction of the 
bridge in favour of the contractors for 
an amount: of Rs 33,50 .000/- on .the 
terms and conditions given in Annexure 
“C” to the order and to the conditions 
embodied in the tender notice for the 
work issued by the Superintending 
Engineer, Roads ad Bulldings, Jammu 
under his No. 865-68 dated April 15, 
1964 The sanction also inter alla stat- 
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work. By their communication 
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ed that the contract shall be covered by 
the further condition that the con- 
tractors shall cover all their risks by 
taking out a proper insurance policy at 
their own cost. Pursuant to this sanc- 
tion an agreement was drawn up be 
tween the parties on December 24, 1964 
During the currency of the agreement 
there was an outbreak of hostilities be 
tween India and Pakistan in’ August. 
1965, resulting in suspension of the 
work. On the cessation of the hostilities, 
The Chief Engineer, P. W. D., Roads and 
Buildings, Jammu, by his letter No. 4528 
52 dated June 27, 1966 called upon the 
contractors to immediately resume the 
dated 
July 20, 1966, the contractors while ex- 
pressing their readiness to complete the 
work demanded that the Government 
should reimburse them for the losses 
incurred by fhem due to Indo-Pak war. 
They further asked that since the 
materials worth Rs. 5,99,200/- had been 
lost in enemy action, the advance made 
by the Government against the same 
be written off completely. 


5. With a view to completing the 
construction of the bridge without fur- 
ther loss of time and settling the con- 
troversy between them, the parties 
entered into a supplementary agreement 
on April 19. 1968. Clause 1 of this agree- 
ment provided :— 


“That the admissibility or other- 

wise of the claim preferred by the con- 
tractor vide his letter number nil dated 
20th July, 1966 against the Government for 
the losses alleged to have been suffered 
by him as a result of Indo-Pak conflict 
1985, including the losses, if any, suffer- 
ed by contractor in respect of the work 
executed by him before the said conflict 
under the terms and conditions of the 
principal agreement or under the pro- 
visions of any law for the time being 
in force in the State shall be referred 
to for arbitration of a retired Judge of 
the High Court nominated by the mutual 
consent of the parties.” 
Pursuant to the above Clause in the 
supplementary agreement there was a 
submission of reference to the sole arbi- 
tration of Shri Janki Nath Wazir the 
erstwhile Chief Justice of the State. 
The arbitrator entered upon the refer- 
ence and directed the contractors to pre- 
sent their statement of claim and on its 
receipt called upon the State to file its 
written statement. 


6. In the course of their data 
the contractors claimed compensation for 
the following Items :— 


aj- Loss of Materials, Stores, 
Machinery etc. valuing Rs. 5,02. 011.12 
collected at the site of the work and 
detailed in the eae forming An- 


nexure to the 
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- bl- Loss of components manufac- 
tured and brought to the site of the 
work valuing Rs, 1,34,805/- 


‘c/- Loss. of work done by them 
after the record of the measurments for 
the running bill No. 6 for which bill No. 
A for Rs. 52,647.26 was submitted by. 

d/- The expenditure to be incurr- 
‘ed by them for rectifying. the apparent 
and latent defects in the ‘existing works, 


7. The contractors further assert- 


ed that during the. execution of the work. 


they had brought to the site materials 
detailed in Para 26 of their statement of 


claim against which a sum of Rs. 5,39,200/.. 


was paid to them as secured advances 
that out of the said material Rs. 20,000/- 
worth material was consumed in the 
work and the rest.of the material valu- 
ing Rs. 5,19,.200/--had been left over at 
the site at the time of evacuation from 
the Chhamb area during the Indo-Pak 
conflict, that materials worth Rupees 
1,30,460/- were pulled out from the site 
and restored to the Government with the 
result that the material worth Rupees 
3,88,740/- was lost due to: the said con- 
flict. Accordingly they contended that 
they were not liable to.refund .the 
` amount of Rs. 3,88,740/- the demand for 
which was made by the Government. 


- 8. In regard ae the adjustments 
and concessions ed by them but not 
agreed to by the genie: the con- 
tractors alleged that the cost of material 
and labour had increased 


toll on the materials brought from out- 
side -the State. which will have to be 
brought over again to the site. The con- 
` tractors accordingly claimed the follow- 
ing :— 

al- Puhancament of 20%. (25%?) 
on the rates stipulated In. the principal 
agreement -on the balance of io work 


yet to be done. amounting to Rupees 
5,25,271/- | a a 
b/- Carriage and road foll at 


in respect `of 
materials to be brought over again to the 
site of the work from outside the State. 
The State resisted the claim of the con- 
tractors mainly on the grounds that be- 
fore the agreement dated December 24, 


1964, relating to the construction of the. 
bridge in question was signed by the 


parties. some of the conditions quoted 
by the contractors were discussed at a 
meeting between the Chief 


Roads and Buildings Jammu, and the 
Secretary to Government, Works and 
Power Department, and ` ‘the Chief 


Engineer of the-Contractors, as a result 
‘whereof it was agreed by the Chief 
Engineer of the Contractors that they 
would cover their . by an insurance 
vith no extra cost to. the Government, 


. material valuing Rs. 


and further. 
that they had paid ‘carriage and road. 


‘rates stipulated in the principal ` 


Engineer, | 


OALE 
that on account of this agreement the., 
conditions mentioned in - sub-paras (b) 


and (c) of Para 20 of the contractors 
letter dated June 3, 1964. were not in 


,corporated in the aforesaid agreement, . 


that the Government order sanctioning 
the fixation of the contract for the work 
also excluded the liability of the State 
in that behalf-and expressly stated that 
the contractors would have to cover all 
their risks by taking out proper in- 
surance policy at their own cost, and 


that the State was not, therefore, liable 


for the losses, if any, caused. to the con- 
tractors on account of the raids. It was 
further pleaded by the State that the 
5,39,200/- against 
which secured advances had n given 
were pulled out by the contractors be 
fore the outbreak of the Indo-Pak con: 
fict. and the latter were liable to. refund 
the value of the ‘same. 


_ 9% The points in contest bawen 
the parties were put by the arbitrator in 
the form of the following issues:— > 

1/- Whether under the terms and 
conditions of principal agreement be- 
tween the parties dated 24th December, 
1964 or under the provisions of any law 
for the time being in force in.the State, 
the claimant is entitled to be compensat. 
ed by the respondent, 


a/- For the Loss of the ataki 
stores, equipments, machinery etc. collect- 
ed by him at the site of the work for 
the construction of the bridge over the 
river Marwar-Tawi at Chhamb, and, 

b/- for the Joss in - respect of: the ` 
work: which has been executed by him | 
in connection with the aforesaid construcé- 
tion, allegedly suffered by him as a 
result of Indo-Pak conflict” of 1965, O. 
P. claimant. 


2/- If issue No. X ïs found In favour | 
of the claimant, what-is the quantum of 
loss suffered by the claimant?, 

* 3/- Whether the claim of the claim- _ 
ant is admissible for the following:-~ 

- enhancement of 25% on the 
agree- 
ment dated 24-12-1964 on the balance of 
the work yet to be done amounting | to 
Rs. '5,25,271/-. - 

b/- Road. toll to be paid at ‘Lakhan~ 
pur Toll Post and for the carriage of the 
materials referred to in Clause (b) and 
whether these A fall within the 
purview of the terms of reference. O.. 

P. claimant.- 


_ 4l- Whether the. materi detailed 
In Para 26 of the claim for which secur- 
ed advances amounting’ to Rs. 5.39,200/- 
have been paid by the respondent to the 
claimant.less materials admittedly con- 
sumed in- the work and admittedly re- 
turned: by ‘the (claimant) were pulled out. 
by the claimant from’ site of the bridge 
before the. outbreak of the conflict and 


1971 


therefore the claimant is liable to restore 
the same for the value thereof to the 


respondent and what is that value?,. . Q.. 


P, respondent. 

5/- If issue No. 4 is found apatiet 
the respondent wholly or partly, whe- 
ther under .the terms and conditions of 


the principal agreement dated ~ 24-12-64 


or under the provisions of any law 
for the time being in force in the State, 
the respondent is entitled ‘to claim from 
the claimant refund of Rs. 3.88,740/- out 
of the amount of Rs. 5,39,200/- paid to 
him as secured advances (Rs. 5,39.200/- 
minus Rs. :20.000/- and Rs. 1,30.460/-) or 


any lesser amount in respect of- the 
aforesaid materials not accounted for, 
having been lost during the aforesaid 


conflict, O. P. respondent. . 

' ‘After recording the evidence addi 
ed by the pärties, the arbitrator gave a 
reasoned and - analytical award. He 
came to the conclusion that: — : 


“the demand for compensation made 
in Clause (c) of Para 20 of their letter 
dated June-1, 1964 submitting the tender 
had been abandoned by the contractors 
when they were required to cover all 
the risks’ involved -in- the 
surance and they agreed. to do so.” . 
He accordingly held that there was no 
agreement . express or implied between 


the parties whereby the State agreed to‘... 
compensate the contractors for any loss | 


that might be suffered by: the contractors 
as a result of Indo-Pak conflict. The 
arbitrator further | held that there was 
no substance.:in the contractors’ .conten- 
tion that the demand. for compensation 
contained in Para 20 of their letter 
dated June 1, 1964, was revived because 
no insurance .company. was prepared to 
undertake insurance against border raids. 
He further .. observed that it was the 
Central Government: alone who had to 
insure the goods and property insurable 
under the Emergency Risks (Goods) In- 
surance Act, (Act No. 62 of 1962)-and the 
the Emergency Risks (factories) 
surance Act-(Act No. 63 of 1962) against 
emergency risks and not any insurance 
company and the proper quarter to ap- 


proach for information about the possi- 
bility of insurance was the Central: 


Government and not any Insurance Com- 


pany and that the contractor had failed 


to pursue -that course. He further 
observed that there was likewise no force 
in the contention of the contractors that 


the further. condition in the Government ` 


order regarding insurance. was not destruc- 
tive of CL (c) of Para 20 of their’ aforesaid 
letter. regarding compensation. 
ther remarked that the further condition 
in the Government order oe in- 
surance had. been agreed.to by the con- 
tractors in supersession of Clause (c) of 
ha a of their alorceniey: letter of June, 
1 A 


work by in-, 


In. 


He fur- 
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10. The arbitrator also held that 
under Section 65 of the Contract Act the 
contractors were not -^ entitled to any 
compensation for the loss suffered: by 
1968. as a. result of lado Tak conflict of 


` Il. In view of his aforesaid find- 
ings, the arbitrator decided Issue No. I 
against the contractors. In face of these 
findings the arbitrator did not think it 
necessary to consider Issue No. 2, 


- 12. In regard to Issue No..-3 the 
arbitrator held that the concessions and 
adjustments referred to in the issue not 
having been mentioned in the supple- 
mentary agreement dated April 19, 1968, 
the same were by necessary implication 
given up by the contractors and rejected 
by the State and the question of refer- 
ring them for arbitration did not arise 
and consequently did not form the sub- 
ject matter of the arbitration agreement. 
He therefore decided this 
the contractors. He also 
after the agruments on this issue were 
over the contractors’ counsel did not 
press this issue. 

13. Regarding Issue No.: 4 which 
related to five items of material for 


which secured advances ` were made to 
the contractors the. APORT AIOE paye his 


finding as follows :— 


“Out of the er for which 
advances had been paid to the 


contractors, they. had pulled out from 


the site of work 51 Tons H. T.. Wire, 53 


a of anchors and 130 rft sheathings, 


ali valuing Rs.. 1,63,860/- out of which 


_they had restored only 40 tons of H. T. 


wire worth Rs. 1,20,000/-. The Con- 
tractors have received: an. advantage 
worth Rs. 43,860/- and are, therefore, 


liable to restore the material or its value 
to the extent of Rs. 43,860/-."—- 
With regard to Issue No..5 the arbitra- 
tor observed that the facts admitted or 
proved in the proceedings before him 
showed that the contractors were paid 
Rs. 5,39.200/- as secured advances against 
the materials delivered at the site of the 
work out of which materials worth 
Rupees 20,000/- were used in the work 
materials worth Rs. 1,20.000/- were re- 
turned to. the State and the materials 


‘worth Rs. 43,860/- were pulled out but 


not returned or accounted for by the 
company thus leaving materials ‘worth 


- Rs. 3,55.340/-- which had been destroyed 


and lost as a- result of Indo-Pak conflict, 
that secured advance was paid by means 


. of a bill in respect of particular material 


delivered at site by the claimant after 
the same -was checked and. verified by 
the officers of the.. department. that 
irrespective. of strictly legal position of 
the parties in respect of such materials. 
the parties understood that the material 
was the property of. the. State but re- 
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mained in the custody of the contractors 
and they remained responsible for its 
proper storage and custody until it was 
used in the work, that . this position 
was further clear from the fact that the 
materials worth Rs. 1,20.000/- pulled out 
from the site were returned by the con- 
tractors. ‘to. the State and that if- the 
materials were only a security for. the 
loan the contractors need not have ‘re- 


turned the materials worth Rs. 1,20,000/- _ 
to the State as the total amount of the- 


loan was liable to be paid in lump or 
‘by adjustment out of their bills for the 
work done: -He further 

relation of the parties as clear from the 
circumistances and as understood by them 
-was undoubtedly that ‘of a bailer and 
bailee and the responsibility of the con- 
tractors in respect of the materials ‘thus 
bailed to them was ‘limited to that laid 
down in S. 151 of the Contract Act. He 
further held that the material in respect 
of which the contractors -received its 
value as advance having been des- 
troyed: in the Indo-Pak conflict they 
were not responsible to refund the value 
of the material - thus destroyed.. He 
accordingly decided Issue No. 5 against 
the State. In .the--result the. arbitrator 
‘awarded and adjudged as follows :— 

1/- That M/s. Tirath Ram Ahuja 
Private Ltd. is not entitled to-any com- 
pensation for the losses alleged to -have 
been suffered by them as.a result of the 
Indo- -Pak conflict of 1965 -. (described in 
detail. in Para 26 of the- claim present 
‘ed before me) nor to the concession and 
adjustments claimed by him in connec- 


work. _ 


oJ- That ‘the Corema. is -not 
entitled to the. return of the unaccount- 
ed material in respect of which secured 
advances had been paid to the said M/s. 
Tirath Ram Ahuja Private Lid. nor to 
the refund of the value therefor except 
to the extent of Rs. .43,860/- the value of 
the material pulled out of the site. and 

not returned by him. >. 


3/- That the. concerned officers of the 
Public Works Department (Road and 
Buildings) shall debit the said amount 
of Rs. 43.860/- to the account of the said 


firm Tirath Ram Ahuja Private Ltd. in. 


the final bill for the work.. 
4/- That each party. Shan bear his 
own costs. 


l The State has sought. the SE 
aside of the award in so far as it has gone 
against it-on the ground that the‘ secur- 
ed advances: were given to the contrac- 
tors as on account of payments for the 
work done or to. be done by them as the 
contract was for the construction and 
completion of the bridge and the. pro- 
'perty- in the material vested in the‘ con- 
tractors till such ` Opia that the 


held that the 


, committed an error of law in’ 
t the burden of proof. of issue Nos. 4 and 


A.L R. 
arbitrator committed an error of law 
apparent on the face of the award in 
hdalding that the relationship: between the 
parties was that of a bailer and a bailee, 
that the goods against which secured ad- 
vances were made were owned: and 
possessed by. the. contractors and remain- 
ed all along in their possession. and there 
was. no .transfer..of possession legal or 
constructive of the same in favour of the 
Government, that the arbitrator com- 
milted an error of law apparent on the 
face of the award in holding ‘that the 
legal or ‘constructive possession of the. 
goods In question was transferred to the 
Government and there was a bailment in 
respect. thereof, that there was :no for- 
mal contract in writing regarding . the 
bailment or hypothecation. of the goods 
in question in favour of the Government 


and in the absence ‘of such formal agree- 


ment the arbitrator „committed : an 
error of law apparent on the face 
of the award in holding that the 
contract of bailment between the 
parties was constituted that the ` 
goods were all along in the possession of 
the contractors who took: . responsibility 
for their safe custody and the arbitrator 


‘placing 


3 on the Government, - that if was prov- 
-ed that all the goods in question were 
pulled out by the contractors. before the 
Indo- Pak -hostilities of 1965- ‘broke - out 
and the. arbitrator- -committed an error 
of law apparent on the face of.the award ` 


‘in holding that-this' was not proved, thal. 
` none of the -parties to the: 
tion with the further execution. of the ° 


arbitration 

any relief on the Jbasis of or 
relied upon the doctrine -of frustration . 
of contract in relation to Issues Nos. 4 
and 5 and the -arbitrator mis-conducted 


deciding 
these issues on the basis thereof. while 
none of the parties had an -opportunity 
to prove or rebut the case on the basis 


of the above doctrine. 


IL In the objections ak by: 
the contractors for setting aside the por- 
tion of the award which has gone against 
them, they have contended that refer- 
ence to and incorporation of their letter 
dated June 1, 1964, as an integral part 
of the agreement -clearly -showed that 
condition 20 of the said letter had at no 
time been abandoned, dropped or modi- 
fied: that the arbitrator has. erred. in 
holding (a) that their. Chief Engineer 
had at the meeting held on July, 4, 1964, 
agreed’ to the,: withdrawal of condition 
No. 20 of .thefr letter. dated June, l, 
1964, and consented . to cover the risks 
against border raids by an. appropriate 
insurance policy, (b) that condition No. 
20 of their aforesaid letter was supersed- 
ed by Government order No. ie -WIP 
of 1964 .dated September, _ 7, ae 


1974 


(c) that by the execution of the formal 
agreement dated December 24, 1964, 
the said condition was dropped or in any 
case modified, (d) that they could have 
obtained an insurance policy under the 
Emergency Risks (Goods) Insurance Act, 
1962, (Act 62 of 1962) and the Emergency 
Risks (Factories) Insurance Act, 1962, 
(Act 63 of 1962} to protect themselves 
against losses arising by reason of econ- 
flict between India and Pakistan: that 
the nature of the materials which they 
purchased for use in the construction of 
the bridge was specifically excluded 
from the ambit of the aforesaid Emer- 
gency enactments; that their establish- 
ment was not a factory within the mean- 
ing of the said two Acts and therefore, 
the provisions thereof were not appli- 
cable to them. The contractors have 
further contended that the arbitrator 
has erred in holding that they were not 
entitled to compensation for the damages 
and losses suffered by them as a result 
of war between India and Pakistan in 
1965. that they had in connection with 
the construction of the bridge brought 
to the site several machineries, equip- 
ments. stores ete which could not be 
pulled out as the thrust and push of the 
armed forces from Pakistan side was 
sudden and lightning. that. the loss hav- 
ing been suffered by them as a result 
of their carrying out their contractual 
obligations due to an act of State, the 
State was Hable to compensate them. 


They have further -contended that - 


the arbitrator has. erred in holding 
(a) That the contractors had pulled 
sut materials of the value of Rupees 
1,63.860/- and not of the value..of Rupees 
1,20.000/- (b) That the contractors were 
not entitled to the additional expendi- 
ture which they had-to incur in bring- 
ing to the site for execution of the 
balance work, machineries. materials, 
stores etc. by replacing those which were 
lost and destroyed during the Indo-Pak 
conflict, (c) That- the damage caused 


by the enemy during the Indo-Pak con- - 
flict to the completed works at the site 


was the liability of the contractors. and 
that the nature of the. work being .an 
immovable property embedded to the 
soil belonging to the State the title and 
right in such property passed to the 
State as and when the construction was 
executed and payment therefor was 
made to the contractors and the damage 
to such property was therefore., the 
liability and the responsibility of the 
Government. os i 

15. In view of the aforesaid 
objections, preferred’ by the parties, the 
following issues were framed vide order 
dated 22nd August. 1969. > 


-1J/- Does the -award suffer from any 
error of law apparent on the face of the 


+ 


-Government order No. 


: further contended that since the 
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record? If so, what is its effect on the 
award? ©. P. Parties. 


2/- Whether the arbitrator mis-con- 
ducted himself in applying the doctrine 


-of frustration to the case betore him? 
"O. P. State 


3/- To what relief, if any. are tha 
parties entitled? O. P. Parties 


16. The learned counsel for both 
the parties having stated that they did 
not -want to adduce any evidence in 
proof or dis-proof of the issues, the argu- 
ments addressed by them were heard. 
Both the learned counsel have tried to 
support the award in so far as it has 
gone in favour of their client and have 
tried to demolish it in so far as it has 
gone against them They have not, how- 
ever, assailed the findings of the arbi- 
trator in respect of issues Nos. 3 and 4. 


17. Mr. Amar Chand appearing 
on behalf of the State has urged that 
the contractors had all along remained 
the owners in possession of the materials 
against which advances were made to 
them, that they had never taken up the 
position that they were bailees for the 
said materials, that the relationship of 


- bailer and bailee did not exist between 


the parties, that a valid and enforceable 
contract between the Government and 
the private individual can onlv arise if 
it complies with the requirements of 
Section 122 of the Constitution of Jammu 
and Kashmir, that there could not be 
any implied contract between the parties 
that no document in regard to bailment, 
mortgage, or pledge of the goods in 
question having been executed in accord- 
ance with the formalities enjoined by 
the aforesaid provision of the constitu- 
tion, the arbitrator could not have invok- 
ed Section 151 of the Contract Act or 
the principles of implied bailment. that 
the parties could not be clothed with the 
status of bailer and bailee on the basis 
of the statements of witnesses and that 


‘the arbitrator has committed an error of 


law- apparent on the face of the award in 
holding that the State was not entilled 
to claim refund , of the value of the 
materials valuing Rs. 3,55.340/- which was 
destroyed -or lost as a result of Indo-Pak. 
conflict. of 1965. z ; 


18. Supporting the award in so 
far as it has gone in favour of the State, 
he has submitted that whereas in the 
supplementary agreement there was a 
specific. provision regarding the losses on 
account of border raids the Government 
got itself exonerated on that ‘account by 
insertion of further condition No. 1 in the 
PW-427-WIP. of 
1964 dated September 7, 1964. ae 
arbi- 
trator has given-.a finding of. fact regard- 
ing the loss on account of the border 
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ralds sustained by the contractors anterior 
to the supplementary agreement of 1968 


‘and has not stated any principle of law. 


which is the basis of the award and which 


is erroneous. the finding arrived at by. 


him i.e. the arbitrator in respect of Issue 
No. i cannot be set aside. He has fur- 
ther contended that an insurance policy 
was possible to be taken out ‘in view -of 
Mr. Raj K. Nigam Deputy Secretary, 
Ministry of Finance, Department of 
Revenue and Insurance's letter Ex. R. W. 
4 and since the contractors deliberately 
abstained from taking - out insurance 
policy no obligation was cast upon the 
Government: to compensate them. ’ 
: 19. Mr. D. D. Thakur. has on the 
other hand. urged that the Joss of the 
' materials etc. in respect of which no ad- 
vance was made to the contractors was 
the responsibility of the ‘Government, 
that the contractors’ letter dated June 
i, 1964, was an integral part of the 
agreement dated December 24, 1964, that 
the additional condition No. 1 imposed 
by Government order No. PW-427-WIP 
of 1964 dated September 7, 1964 did not 
supersede Para 20 of the’ contractors’ 
aforesaid letter, that at best the Govern- 
ment -order superseded the said para of 
the said letter to the extent to which an 
insurance policy was possible to be taken 
-out Le. the Government. could. not be 


liable for the loss in case it was possible - 


for the contractors.to take out an in- 
surance policy and not - otherwise and 
that the arbitrator had erred in hold- 
ing that Para 20 of the contractors’ 
letter dated June I, 1984. was superseded 
by the Government order referred to 
above. He has further. ‘contended. that 
. there was neither any sale nor. supply 
of goods as such by his clients nor did 
they have any factory and accordingly 
neither the Emergency Risks..(Insurance} 


Act, of 1962 nor the Factories Insurance 


‘Act of 1962 applied to the present case. 
He -has also urged that if upon a mis- 
taken belief that the 
was available the company’ had ... agreed 
to take out the insurance and if as. a 
matter of fact that belief. was wrong the 
- contractors could fall back 
~of their, letter of June 1, 1964,-and that 


in asking the contractors to take out the 


‘insurance the Government did‘ not intend 
that they should not be:compensated for 
the losses sustained by them as a result 
of border raids. He has also urged that 
the construction put .by the arbitrator 
upon the letters ‘exchanged between the 
parties and -the minutes of discussion. 
and the agreement dated December 24, 
1964, is wrong and to’ that extent there 
- were- errors ADparenE o on the: tace: of the 
award. 

-, 20. + Supporting “the . aard In so 

far as it}is ‘in favour of his. clients Mr. 
Thakur “has submitted. spat the ‘nature 


. Constitution tothe facts 


insurance policy. 


upon Para :20- 


` of corruption, fraud, 


AI. R 


of the secured advances has fo be deter- 
mined in view of the circumstances and 
the relations existing between the parties 
that the material brought. on the site 
was to be utilized for construction of 
the bridge,.that the facts and ` circum- 
stances of the case showed that thera 
Was a payment of the price of the 
material brought on the site, that the 
property in goods which were kept in 
the custody of the contractors passed to 
the Government. that there was a bail. 
ment of the. goods according to the Ex- 


' planation to Section 151 of the Contract 


Act, that there was no question of the 
applicability. of Section 122 of the State 
of the ‘case, 
that it was in pursuance of the agree- 
ment dated Deceniber 24, 1964,’that the 
goods were brought to the site by the 
contractors and payments were made by 
the Government and the latter bailed 
the goods'to the contractors, that the 
whole thing was in fulfilment of the con- 
tract already executed ‘between the 
parties and that the arbitrator was right 
in holding that there .was a relationship 
of bailer and bailee between the parties. 
* 2i Having given history of the 
case ‘and the ` respective cases of the 
parties, let me. now proceed to consider: 
and determine the -aforesaid three is- 
ie framed vide order dated August 22. 
ISSUE NO. 1. j 
22. It is now well. settled ‘that an 


- award of an arbitrator being a decision 


@f a domestic tribunal chosen by the 
parties is binding upon them and can- 
not be set aside unless it. suffers from 
an error of law apparent on the face of 


it. 

23. EA Hodeiinsed Tene 
(1857) 3 CB (NS).189 at p. “202. the law 
on this point was clearly _ stated by 
Wiliam, J. as follows : — 

“The law has for many years been 
settled, and remains, so at this day, that, 


where a cause or matters in difference 


are referred to'an ' arbitrator whether ‘a 
lawyer or a layman he is. constituted the: 
sole and’ final’ judge of all questions both 
of law and of facts. eeeuceaes unenanaeces cons | 
The ` only ‘exceptions to to that ‘rule, 
are, cases. where the. award is ‘the result 
and = one other, 
which though it is to be. regretted, is 
now, I think,.: firmly established viz, 
where the. question of law . necessarily 
arises on the face of the award or upon 
some paper accompanving and. forming 
the part of the award. ‘Though the 
ropriety of- this latter may very wel 
doubted, I think ' it: may 'be Consan 
ed as ‘éstablished.”’ | 


"This decision. was nee by ihe Jugi- 


‘cial Committeë of thè- Privy ‘Council in 
Champsey Bhara and co; y. Jivraj Balloo 


I9 


Spinning and Weaving Co. Ltd., 50 Irid 
App 324 = AJR. 1923 PC 66. The fol- 


lowing statement of law made by the 


committee in `this case is worth quoting, 


- "An error in law on the face of the 
award means in Their Lordships’ view 
that you’ can find in the award or in 
the document actually incorporated 
thereto, as for instance a note appended 
by the arbitrator stating the reasons for 
his jud igment, some legal proposition 
which is the basis of the aw and 
which you can say is erroneous.” l 

In Alopi Prashad and Sons Ltd. y 
Union of India, AIR. 1960 SC 588, 
Hon’ble Shah, J. speaking for the ‘Court 
observed :— 

“The award of an arbitrator may be 
set aside on the ground of an error on 
the face thereof only when in the award 
or in any document- incorporated ..with 


it, as for instance, a note appended by . 


the arbitrators. stating the reasons for 
his decision, there is found some legal 
proposition. which is the basis of the 
award and which is erroneous.” 
In Union of India v. Rallia Ram, AIR 
1963 SC 1685, it was held :— 

“The award of- the arbitrator Is 
ordinarily final and conclusive, unless a 
contrary intention is disclosed by the 


- agreement. The award is the` decision.. 
tribunal chosen by the. 


of a domestic 
parties, and. the Civil Courts which are 
entrusted with the power to, facilitate 
arbitration and to effectuate the awards, 
cannot exercise appellate powers ‘over 
the decision wrong or right the decision 
is binding if it be reached fairly after 
giving adequate ` opportunity to the 
parties to place their grievances in the 
manner provided by the arbitration agree- 
ment. But it is now firmly established 
that an award is bad on the ground of 
error of law on the face of it, when 
In the award itself or in a- document 
actually incorporated in it, there is found. 
some legal proposition which is the basis 
of the award and -which is erroneous: 
An error of law on the face of the aw 
means “You can find in the award or a 


document actually incorporated ‘thereto; 


as for instance, a note appended by the 


arbitrator stating the reasons for his. judg- 


ment: some legal proposition ‘which is 


the basis of the award: and which you. 


can then say is erroneous. It does. not 
mean that if in-a narrative a reference 
is made to a contention of one party, that 
opens the door. to selting first what that 
contention is, and: then going to the con- 
tract on which the parties- rights depend 
to see if that contention is. sound.” 
In Firm Madan T ; Roshan Lal `- 
Hukumchand Mills - Indore, AIR 
1967. SC 1030,- it was are — 

. . "The Court cannot review his award 
and correct any mistake in his adjudica: 


State v. Teerath Ram Ahuja (J. Singh J.) 


- award 
ard be valid unless the error of law is ap- 
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tion, unless objection : to legality of 
aw ig apparent on. face of it. When 
arbitrator has given.no reason for award, 
nor there is any legal proposition as 
basis.of award, contention that there are 
errors of law on aa of award. must be 
rejected”. - 

Again in Union of ‘India V. Bunge Steel 
Furniture’ Private Ltd; AIR 1967 SC, 
1032, it was held :— 


‘It is well settled that the Court 
has no jurisdiction to investigate: into the 
merits of the case and to examine the 
documentary. and oral evidence on the 
record for the purpose of finding out 
whether or not the arbitrator has com- 
mitted an error of law and the award 


‘of the arbitrator can be set aside on the 
-ground of error of law on tbe face of 


the award only when in the. award or 
n a document incorporated with it, as 
r instance, a ati appended by the 
i cor i stating the reasons for 
decisions, there is found some legal pro- 
position which is the basis of the award 
and which is erroneous.” 
In Baldev Singh v. Union of India, AIR 
1965 J. & K. 28, Hon'ble Ali, J J. (as his 
Lordship then was) observed: 


"A court while considering an award 
under Section 30 is not sitting in appeal 
‘over the-award itself. The-object of the 
Arbitration Act is that when parties to 


.a contract decide to get their dispute 


settled by an arbitrator, the decision of 
the arbitrator should be considered to 
be final In other words the arbitrator 
should be ‘given complete freedom to de . 
cide the--issue xightly or wrongly. If 
the Court. sits In ap over the award 
by. going into questions of fact or of law, 
as if it were a court of appeal, the entire 
object of the Arbitration Act would be 
trustrated. these circumstances an 
award should be set aside not merely 
because it involves an error of law but 
when an error of law is apparent on the 
face of the award. Thus even if the 
contains an- error of law, it will 


parent on ‘the face of the award. 
- An error -of law would be apparent 


on: the face of the award only where the 
arbitrator. had: given 


certain reasons 
which reasons are either opposed to any 
statutory requirements or which are 
legally erroneous. In other words, the 
question of an error apparent on the 
face of the a wo occur only 
where the award amounts to a speaking 
order. Where, however, no reasons are 
given by the arbitrator and the point 


‘of law oe is not apparent from any 
material whi 


ch has been made the basis 
of the award by the arbitrator, it can- 


not be-said that such an error of law is 


an error of law which. is apparent on the ` 
face of the a l 
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t follows from -the above rulings that 
the Court cannot examine the findings 
of fact arrived at by an arbitrator as a 
Court of appeal and his: award can ‘be 
set: aside only if in the award or in the 
document -incorporated with it, there is 
some legal proposition which fs the basis 
dof the award.and which:is erroneous 
Thus unless there is a legal proposition 
_}which is the basis of the -award and 


which is erroneous the award cannot be 


set’ aside .on the ground, of an error of 
law apparent on the face of the award. 
. + 24. In the: present ‘case the ‘learn- 
ed arbitrator did not.as would be evident 
from the following passages: make any 


. legal proposition the basis of his award. 


- “The proper quarter to approach for 
information about the possibility of in- 
. surance was the Central. Government and 
not any insurance company and this was 
not done by the claimant. The question 
whether insurance was 
the aforesaid Acts, was. therefore. mere- 


Ty academic -.2........ccccccsnciec < 
x x X., X X x = 
“irrespective of the strictly legal 


position. of the parties in ‘respect of’ such 
materials, the parties understood it to be 
that the’ material. was the’. property - -of 
the ` respondent but remained in the 


custody of the claimant and he remain" 


ed responsible for its “proper storage and 


t ed in the . 
safe custody”: : until it ‘was’ US = ed illegally e.g. that he had decided on’ 


re sia Oet teen edak 

x X x XY X «x 
i eee that the relation between 
the parties was not that of the bailer 
and bailee and that the materials were 


.the property. of the claimant and were - 


inthe nature ofa security for the advance 
made against them, the result would not, 
in my opinion, be different. The rights 
and liabilities of the parties In regard to 
this matter arose from, and had to be 
determined according to the agreement 
between: the parties, of. which the docu- 
ments mentioned in Para 2nd of the pre- 


- amble were integral parts. Para 14 of 


the Chief Engineer’s letter dated 8-6- 
1964 and the relevant reply'of the claim: 


ant dated 12-6-1964 and Clause 14 of the. 
Annexure ‘C: to Government order. dated- 


7-9-1964 deal’ with .this ‘matter: 


: 25. . It. is, therefore. -unnecessary 
to go. into the. question as to. whether 
the legal propositions stated by the arbi- 
trator are correct or not. Assuming 
without holding. that legal propositions 
are wrong as the same did not form. the 
basis of. the award. I cannot hold ` -the 
award to be invalid. € 


-26. “That apart, H Is also now well 
settled that if! a. specific -question is sub- 
mitted to the arbitrator. and he answers 
it—the fact ‘that the answer involved an 
„erroneous decision on a point of law 


Seats egegecess- 


possible under 


A.I. E 


does not make the award bad on its fa 

S0 ea to ja of its being set aside. 
re King and Daven. 

TA "9 KE ‘32 Channell, J. said :— 

“It is no doubt a well established 
principle of law that if a mistake of law - 
appears on the face of.the award of 
an arbitrator, that makes the award bad- 
and it can be set aside. The decision 
of: the House of Lords in British West- 
inghouse - Electric. and Manufacturing 
Co. v. Underground Electric Rail Co:.-of 
London, (1912) AC 673; though that was. 
in some respects a somewhat peculiar 
case. clearly shows that the general prin- 
ciple is as I have stated: but it is equally 


' Clear that if a specific question of law - 


is submitted to an arbitrator for his deci- 
sion and-he does decide it, the fact that 
the decision is erroneous does not make 
the award bad on -its-face so as to permit’ 
of its.-being set. aside. Otherwise it 
would ‘be futile ever to submit a ques- 
tion of law to an arbitrator.” 


In Kelantan Govt. v. Duff Development 
Co., 1923 AC 395. Viscount Cave L C. 


- observed : — 


"Where a question of construction 
is specifically referred to. arbitration the 
decision of the. arbitrator on that point 
cannot be set-aside. because the Court 
would have come-to a different conclu- 


' gion.. unless it appears on the face of the ` 


award that’ the. arbitrator ‘has procéed- 


evidence which is inadmissible or’ on 
principles of construction which the law 
does not countenance; but the mere dis- 
sent of the Court from the arbitrator’s 
conclusion on construction is not enough - 
for pe PUTPOSC.....ceeeneeerenneresers 

a ox x X x no = 
This baag so. it appears to me that, 
unless it, can be shown by something 
appearing on the face. of the award that 
the arbitrator has’ proceeded’ illegally. 


„his. award must stand.” 


. The. above view. is fully’ supported by . 
the. authorities. In Adams. v. Great ‘North: 
of Scotland., Riy.. 1891 AC 31, at .p. 39 


‘Lord Halsbury - treated - the. point -as set- - 
fled. “After referring to. Lord Thurlow’s ` 


judgment in Knox v. Symmonds, eu 
t- Ves: Jun 369 he. proceeds: | 


‘“And in the’ Court ‘of: Cornmon 
pleas forty years ‘ago, in a case in which 
the arbitrator - had`-a ~ question of law ` 
submitted to him according tò the 
ordinary forms of pleadings, the ‘Court, 
having “come -to~the’ conclusion that the . 
decision of the arbitrator was.-in the 
sense 'in which. they A the 
words, erroneous, ‘in: g° upon .a -> 
question: of law. ón ae Gee. neverthe- 
Jess. held’ that the parties. having sub- 
mitted that question to the,arbitrator lf 
was for the arbitrator to | „determine. itz 
in their own language, the, parties had / 


1971 


agreed to accept the arbitrators deci- 
sion’ upon the question of law. as well 
as his decision upon the fact. In Doed 
Stimpson v. Emerson, (1847) 9 LT (OS) 
199. In the Court of Queen’s Bench 
thirty years ago that decision was adopt- 
ed as being the law which would fuide 
the Court in the decision of such ques- 
fions.” 

To the same fleas: are the decisions of 
this House Holmes Oil Co. v. 
Pumpherston oil Co.. (1891) 18 (HL) 52 
and of the Judicial Committee of the 
Privy Council in Attorney General for 
Manitoba v. Kelly, (1922) 1 AC 268 and 
in re King and Duveen. (1913) 2 KB 32. 
at pp. 35, 36 Channell, J. stated the rule 
concisely as follows :— 

“It is no doubt a well established 
principle of law that if a mistake of law 
appears on the face of the award of an 
arbitrator that makes the award bad 
and it can be set aside..........cpuocscs000sa0 
but it is equally clear that if a specific 
question of law is submitted to an arbi- 
trator for his decision and he does de- 
cide it the fact that the decision is 
erroneous, does not make the award bad 
on its face so as to permit of its being 
set aside. Otherwise it would be futile 
ever to submit a question of law to an 
arbitrator.” 
ae 1960 SC 588, Hon’ble Shah, J. 
said :— 

. “Tf the reference is of a specific 
question of law even, if the award is 
erroneous, the decision being of arbitra- 
tor selected by the parties to adjudicate 
upon those questions the award will 
bind the parties: 

Similar view was expressed in AIR 1963 
SC 1685. 


28. In order, however, that the 
rule that ‘an award is not open to ques- 
tion even on the ground of an error of 
law apparent on the face of it’ should 
apply, it must be clear that question of 
law was the point at issue and both sides 
specifically agreed to refer it for the 
decision of the arbitrator. The rule will 
not apply where the parties make in- 
cidental submissions about a point of law 
in the pleadings and arguments in 
support of it. (See Thawardas Pheru- 
mal v. Union of India, AIR 1955 SC 
468). The distinction between a specific 
reference of question of law and the 
questions of law arising for determina- 
tion by the arbitrator for the decision 
of the dispute was clearly brought out 
by Lord Russell of Killowen .in F. 
Abasalon Ltd. v. Great Western (London) 
Garden Village Sociely Ltd., 1933 AC 
592 = 102 LJKB 648 in the following 
words :— 


‘Tt is I think essential to keep the. 


ease where disputes are referred to an 
arbitrator in the decision of which a 
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question of law becomes material dis- 
tinct from the case in which a. specific 
question of law r Ta been referred to 
him for decision. 

The authorities make a clear dis- 
tinction between these two cases, and, 
as they appear to me, they decide that 
in the former case, the Court can inter- 
fere if and when any error of law ap- 
pears on the face of the award, but 
that in the latter case no such inter- 
ference is possible upon the ground that 
it so appears that the decision upon the 
question of law is an erroneous one.” 


29. As in the present case a 
specific question of law appears from a 
perusal of agreement dated April 19, 
1968, to have been referred to the arbi- 
trator for his decision, and he has nof 
proceeded illegally his decision even 
though wrong. cannot be questioned 
and set aside. 


30. In view of the above, I hold 
that the award does not suffer from any 
error of law apparent on the face of it 
and it is not open to question as a 
specific question of law was referred 
for the decision of the arbitrator. 


ISSUE No. 2 


31. Although both the learned 
counsel for the parties have stated be- 
fore me that they did not rely on the 
Doctrine of Frustration either in their 
pleadings or in their arguments before 
the arbitrator yet that cannot afford a 
ground for setting aside the award as 
there being a submission on a point of 
law, the arbitrator was required to 
five his decision thereon and there ap- 
pears (from a perusal of Para 26 of the 
award) to have been some discussion be- 
fore the arbitrator about the applica- 
bility or otherwise of the said doctrine: 
Moreover the finding regarding the ap- 
plicability of the Doctrine of Frustra- 
tion does not appear to have affected 
the result-of the arbitration. Issue No 
2 is, therefore, decided accordingly, 
and it is held that the arbitrator did not 
mis-conduct himself. 

ISSUE No. 3 

32. My finding with regard to this 
issue is that the award being valid, a 
decree has to be passed on the basis 
thereof. 


33. For the foregoing reasons. J 
hold that there is no merit in both the 
applications for setting aside the award. 
Accordingly both- the applications in so 
far as they relate to the setting aside 
of the award are dismissed and a decree 
in terms of the award is passed. The 
parties shall bear their own costs of 


this Court. : 
Order accordingiv. 


Se E 
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8. MURTAZA FAZL ALI, C. J. J. N, 
BHAT, JASWANT SINGH AND 

JALAL-UD-DIN - ‘JJ. mo 

Lal Chand Pargal, . Petitioner v. 

Direċtor CD and MES and others, Res- 

pondents. | 

ae Petn, No, 61 of 1966, DI- 19-1- 

Civil Services —: J. and K. Sarita 

(Classification, Control and Appeals), 


Eules (1956), Rule 25 (2) — Under Rule. - 


25 (2) appointing authority must give 
reasons for making promotion when 


senior employee is. superseded. Xf the. 
authority -does not give reasons, contem- . 


poraneous or anterior record on basis of 
which it applies its mind for promotion 
must contain grounds of - promotion. 
(X-Ref: Constitution of ndia Art. 226). 


 - AIR 1957-3. and gA (FB), Overruled; 
AiR 1970 J. and K. 57 (FB) Affirmed. 
(Paras 2, 3) 


Cases Referred: Chronological Paras 
(1957) AIR 1957 J. and K.. 29 (V 4A) 
Shankarnath Ganju yv. „State 
of J. and. K. 2, 3 
R. N. Bhalgotra, for Petitioner: Ad- 
vocate General (A, N. Raina), for 
pondents. 


of writ petitions challenging the pro- 
motion of the. respondents had been filed 
in this Court which were referred to a 
Full Bench for the-purpose. of deciding 
the considerations which should govern 
the appointing authority in making pro- 
motion under R. 25 (2) of the Jammu. and 
Kashmir Civil .Services - :(Classification, 
Control and Appeal) Rules, 1956. The 
matter was decided by a Full Bench con- 
sisting of myself, Bhat and Anant Singh, 


JJ. by our decision dated 24th April, 


1969 in Writ. Petns. Nos. 61. 87, 88, 126 


‘and 127 reported in AIR 1970 J. and K.. 


57 (FB). After deciding the point we 
- gent the writ petitions back to the single 
Judge for disposal on merits in- the light 
of the opinion given by the Full Bench. 
- When these cases went back to Bhat, J. 
for decision on merits, the Advocate 
General raised a preliminary point be- 
fore him that our Jater Full Bench deci- 
sion could not take precedence over a 
previous, Full. Bench - decision of -the 
same strength, The learned Judge felt 
himself: unable to decide this question 
because both the Full .Benches consisted 
of three J udges. 

2. The “only point ‘on. which the 
reference has been made to us is regard- 
= the answer given by the Full Bench 

to Question No. 2 which was formulat- 
ed by the Bench thus :— l 


BO/BO/A604/T1/GNB/C 


connexion the Full 


Res- ' 
S. M. FAZL ALI, C. J.i— A number - 


the 


À. L E 


. “Whether or not the appointing 
authority is required to give reasons for 
making a promotion, and if so, to T 


extent?” 


The Full Bench in the presenf case was 


. of the opinion that in view of the ex- 


plicit language of Rule 25 (2) it was 
incumbent on the appointing authority 
to give reasons and record the grounds 
for making promotion when a senior 
employee had: been superseded. In this 

Bench 'made the 
following observations t— z 


Thé words- ‘shall be made on the 
ground of. merit-and:. ability’ clearly 
postulate that the order of the appoint- 
ing’ authority must show ex facie. that 
the considerations mentioned in § the 
rule: were’ present in the mind of the 
appointing authority at the time of mak- 
ing promotions and the word ‘ground’ 
implies that these considerations should 
be stated in the order ‘so that anybody 
reading the order may know that action 
has been ‘taken under Rule 25 (2) ‘of 
the Rules.” 


== X X X XX X 
l “Where the. order of promotion 
specifies : the grounds mentioned in 


Rule 25 (2), there can -be no confusion 
on this account and the order of pro- 
motion being-a speaking order would 
apprise the Government servant of the 
actual situation.” 


It is true that In the earlier Full Bench 
decision: of this Court in « Shankar 
Nath v. State of. Jammu and Kashmir,- 
AIR 1957 J. & K 29 (FB) it was held 
that it was- not necessary for the ap- 
pointing authority to record any reasons 
at the time of making promotions 
when a senior person was superseded 
by a Tonor employee. Our later Full 
Bench, however, considered the previous 
Full Bench decision and pointed out. 
that some. of the important aspects which 
had been ‘considered by this Full Bench 
were overlooked by the previous. Full 
Bench decision E Do Nath’s case. 
AIR 1957 J. & K. 29 (FB). Since the 
present Bench is of a larger strength 
than the Full Bench in: Lal Chand 
Pargal’s case. AIR 1970 J. & K. 57 or 
Full ee constituted- in Shankar 
Nath’s cas AIR 1957 J. & K. 29 
(Supra), it is not disputed that ‘we can 
overrule the previous Full Bench decl- 
sion of three Judges. After having 
heard arguments of the parties and hav- 
ing gone through the Full Bench Judg- 
ment in ‘this very case, we, find our- 
selves in agreement with the view taken 
by us in Lal Chand Pargal’s :case, AIR 
1970 J. &K.57 (FB) (supra). but the view 
exp by us needs some clarifica- 
tion The reason that impelled us for 
holding. that the language of Rule 25(2) 
implies that reasons for by-passing a 





cinting authority must apply. :its mind- The 
for deaan on merits in the light of 


the promotion of a` Government 
servant in a given case and; thes record 
must show that the authority had actual- 


moment 
. casual 


appointing 
objective application i 
mind at the time of making promotions. 
Even if the appointing authority does 
not record reasons in the order, it will 
be a sufficient compliance with the pro- 
visions of Rule 25 (2) of the Rules 
(Supra) if the contemporaneous or an- 


order of promotion fs passed by the ap- 
pointing authority clearly shows that 
given for promotion 
and that the appointing authority has 
applied its mind by proceeding on the 
basis of such record which contains the 

ounds for promotion. We, therefore. 
clarify our Full Bench decision in’ Lal 
Chand Pargal’s case AIR 1970 J. & ‘K. 
57 (Supra) accordingly. 


3. In the view that we have 
taken in this case.: the earlier Full Bench 
decision of ` ' this Court 
case, AIR 1957 J: & 
(Supra) is hereby overruled. When we 
have mentioned the fact that the record 


on the basis of which -the promotion is . 


made must be:in the nature of a speak- 
ing order we do not mean to -suggest 
that the fact that -grounds for pro- 
motion were disclosed can be proved 
by a record prepared at a much later 
stage and long after the promotion is 
made.. Either the order of promotion 
must be a speaking order or if the Ap- 
pointing authority does not choose to 

ive reasons, then the record prepared 
before the time of promotion .must clear- 
ly disclose the grounds on. which pro- 
motion has been made. The Advocate 
General contended that if we take the 
view that in all cases the order of pro- 
motion must be.a speaking order. and 
reasons must be given by the appoint- 
ing authority, it may in most cases 
work serious injustice. 
is some force in the contention of the 
Advocate General, and. we hold there- 
fore that where the appointing | autho- 
rity because of its preoccupations is not 
in a.position to give detailed reasons in 


the order. it must-see to it that.the note.” 


or the récord on the basis‘ of. which it 
applies its mind: for. promotion contains 
the necessary groun as contemplated 
by Rule 25 (2) and as explained in detail. 
by us in the previous Full Bench judg- 
ment in Lal Chand Pargal's case, AIR 
1970 = & K. 57 (Supra). 


ra 
í 
2 
T 


Badrimal R. & Co. v. G. Kaul & Sons (Bhat J} 


terior record on the basis of which the 
‘and others, Respondents. 


in Shankar . 
K. 29- 


[Prat] J. & K fog 
4, We therefore, answer the 
question referred to us _ accordingly, 


case will now go back to Bhat, J. 


the observations made above. 
J. N. BHAT, J.: i—— 5. ji agree, 
JASWANT SINGH, ae . 6. 
I agree. | 2 j 
J ALAL-UD-DIN, J. m "Ye Y 


agree. 7 
Answer accordingly. 
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S. MURTAZA FAZL ALL C. J. AND 
J. N. BHAT, 


M/s. Badrimal ean and Co. 
Appellant v. M/s. Gana Kaul and Sons 


- First Appeal No. 64 of 1968, D/- 12-T- 
1971 from Order and Decree of Addl. 
Dist. J. Jammu, D/- 30-3-1968. 


Partnership Act (1932), Sec. 69 (2) 

—- To institute a suit on behalf of a 

partnership firm, the firm must not only 

be - registered but. also all partners at 

the time of the imstitution of the suit 

must be or Pave ‘been shown as such in 

Register of Firms. (K-Ref: Section 63). 

(X-Ref: Civil. P. C. (1908), Order .30, 
Rule 1). AIR 1956 Punj 24 and 

1964 Pumj 270 and AIR 1922 Sind 13 
and AIR 1955 Trav. Co. 155, Rel. on. 

(Para 10) 

Where ‘a certain person was induct- 

ed as‘'a partner in the partnership firm 


but no intimation of this -was given to 


the Registrar and so no _ change was 
made in the ‘Register, a -suit on behalf 
of such- firm, would not be maintain- 
able, ~ (Paras 9 and 10) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Puni 270 (V 51) =: 
1964 Cur LJ 232. Firm Butamal 
Dev Raj v. Chananmal 
(1956) AIR 1956 Punj 24 (V 43) = 
58 Punj LR 44, Dr. V. S. Babal — 
v. M/s. L. Kapur and Co. 
(1955) ATR 1955 Trav Co. 155 (V 42) 
= 1955 Ker LT 108, Bank of- 
Koothattikulam v. Itten Thomas ` mwi 


(1922) AIR 1922 Sind 13 (V 9) = 15 
We ‘feel there- 


sind LR 152, Firm Manghoomal 
das ethamal v, Firm Aratmal Satram- iy 
Ishwar Singh, for ‘Appellant; J. N, 


han and. R: N. Kaul, for Respondents. 


J. N. BHAT,. J. — This is an appeal 
against the: decree of the learned Ad- 
ditional District Judge; Jammu, by means 
of which- he has: dismissed the suit of the 


plaintiffs for Rs. 7,167.50 against” the 
‘respondents. ‘The plaintiffs M/s. Badri- 
mall Ramcharan and Co. claimed “thai 
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= chased goods from the 
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jhey were a registered firm and carri- 
ed on business at Jammu. and had ‘a 
branch styled as Messrs. Devicharan 
Omparkash. Devicharan being one of 
the partnersinthe saidfirm. The defen- 
dant No. 1 a joint Hindu family firm 
-had dealings with the plaintiffs branch 
Devicharan Omparkash from 27-5-2015 
to 25-8-2016. . The net balance out- 
' standing - against the - defendants. was 
. Rs. AENT and adding interest at the 
rate of: Rs. -/8/- per cent per annum to 
. this amount, the net balance against the 
defendants. was Rs. 7, 167/8/- which they 
claimed’ ‘against the defendants 
means of this suit. 


2. ` Many pleas were rcd b 
the defendants in their written state- 
ment and among other pleas the plea 
that the suit was not maintainable in 
the present form because the firm of the 
plaintiffs. was not ‘registered in accord- 
ance with law, was taken. The trial 
Court framed as many as 12 issues in 
this case but ‘Glumately decided issues 
1 and 4 against the plaintiffs and. came 
to the conclusion from the oral and do- 

cumentary evidence adduced in the suit 
- bat. 


“the dendane: frm had dealing 
- with Devicharan Omparkash and‘: the 
-Batter had supplied ATTA to the former 
vide bills Ex. P. 2 to Ex. P. 5. The 
. plaintiffs firm Badrimal ` a had 
not supplied any goods to the defend- 
ants nor has the defendant's firm pur- 
plaintiffs firm. 
The present suit has been instituted by 
Badrimal Ramcharan - and. “Company. 


The suit. should have -been instituted © 


by the firm M/s. Devicharan Omparkash 
and Company, the -present suit of the 
plaintiffs is misconceived and consequent- 
ly is = Bee in the. present 
form.” Paks 3 
Hence the suit was dismissed. 


3. In this appeal against 
decree of the trial Court, the only point 
that has to be decided is whether the 
suit has been instituted by a firm pro- 
perly registered under the Partnership 
Act. ‘The: learned counsel for the appel- 
- lants has’ argued that the firm Badrimal 
Ramcharan is the real firm. It had its 
branches .called’ Devicharan. Omparkash 
and Sriram Silk & Cotton Mills. Accord- 
ing to the learned counsel. . Devicharan 
Omparkash with whom the defendants 
had T: is only a- branch of the 
original firm. The suit. har been brought 
in. the name of the real firm and there- 
fore the trial Cotirt was wrong In. dis- 


missing. the suit, holding that the -suit 


‘. should have been .by Devicharan Om- 
-parkash.:' In- this appeal he has argued 
that the original firm Badrimall. . Ram- 
charan was started on ‘4th “Poh 1992 
(Bikarmi) then a fresh partnership ‘deed 


ay -pellants and thereforé. the 


- Parkash 
accounts of these. two shops are. different 


‘The plaintiff. Devichardn as 


© carried on by 


was sent to the 


ALR 


was executed on 1-3-1955. He. has fur- 
ther argued that on 1-3-1961. another 


: partnership | deed was written and there- 
© in it was: stated that the partnership 


will be, carried on under the name and 
style of Ba i 
branches styled as 


defendants with the firm Devicharan Om 


Parkash should be construed. on behalf. 
of the. parent firm: M/s. Badrimall Ram- 

charan; This firm is. registered accord». 
ing’ .to the learned counsel. for the ap 
‘trial Court 
was wrong in dismissing the. suit. 


4, The matter-is purely legal and 
has to be’ decided in terms of the pro- 
visions of the Partnership. Act: but be- 
fore we take up that discussion we shall 
briefly mention that the: findings of 
the learned trial. J udge are’ based on 
evidence produced in this-case. — 


5. One of the ‘witness P. W. 
Devidatta Mal has admitted that. Badri- 
mal Ramcharan .and -Company: and 
Messrs. Devi Charan. Om Parkash are 
two ‘separate firms dealing in separate 
goods and maintaining different sets of- 
account books. Badrimal Ramcharan 
and Company carries on the business of 
sale of. cloth and. M/s.. Devicharan - Om 
sell Ghee `“anå Sugar.: The 


and the: sign-boards also “are different. 
P. W. Kundan Lal admits that: | Devi- 
charan Omparkash”is a different . shop 
(firm) from Badrimal Ramcháran, the 
former carries on the business of flour. 


own 
witness states that the’ profits of the 
business of Devi “ Parkash 


are being added to the account of the 
firm Messrs Badrina Ramcharan and the 
profits. are distributed accordingly. In 
cross-examination this witness says ‘that 
a notice was sent to the defendants on 
behalf of! Devicharan Om Parkash and 
not from Badrimall Ramcharan and the 
bills and challans prepared and supplied 
to the defendants were also from Devi- 
charan Om ‘Parkash Whatever pay- 
ments were made by the — defendants 
they were credited in the account of 
Devi Charan Om Parkash. . : 


. 6. The learned counsel for the res- 
pondents has argued that- Messrs Devi 
Charan Om Parkash is a. separate entity, 
they. have separate account ‘books; they 
carry-on different business from the,one 
M/s. Badrimal -Ramcharan. 
The defendants had dealings with Messrs. 
Devicharan Om Prakash, the transac- 
tions of the defendants are. entered in 
their books of account, which are 
separately maintained. _The notice for 
the payment of ‘the sum claimed also 
: defendants on behalf 
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of Messrs. Devicharan Om Parkash. It 
is of no consequence so far as this suit 
is concerned that ultimately Messrs Devi 
charan Om Parkash submitted their 
accounts to Messrs Badrimall Ram 
Charan. It is only that the firm Messrs. 
Devicharan Om Parkash and Company 
was not registered under the Partnership 
Act that the suit has been brought in the 
name of Messrs: Badrimall Ramcharan 
and Company and it has been: rightly 
dismissed. ` 

7. There is much force in this 
argument of the learned counsel for the 
respondents but we refrain from ex- 
pressing our final opinion on this point 
of the case but the matter may be ex- 
amined purely from the legal point of 
view. 

8- The transactions between the 
parties were somewhere in fifties. On 
the argument of the learned Counsel 
for the appellant himself the partner- 
ship deed then in force was that of 1955 
entered into between the partners of 
that firm on 1-3-1955. This partnership 
deed was renewed on 1-3-1961 by means 
of a new partnership deed and one more 
partner Suraj Parkash son of Lala Hari- 
chand was added to the original five 
partners constituting the firm M/s. 
Badrimal Ramcharan and Company. 
The suit was instituted on 30-1-1961 
when the new partnership of 1-3-1961 
had come into force. Assuming that 
Badrimal Ramcharan and Company was 
the real firm, it had changed its con- 
stituents in 1961 by introducing a new 
partner viz., Suraj Parkash It has been 
conceded before us by the learned 
counsel for the appellant that the firm, 
which was registered with the Regis- 
trar of Firms was that which was creat- 
ed by means of Partnership deed dated 
1-3-1955. He has further admitted that 
no intimation of the addition of one 
more partner ie. Suraj Parkash in 196! 
has been given to the Registrar of 


Firms. Under Section 58 of the Partner-. 


ship Act the Registrar of Firms has to 
be supplied with the following informa- 
tion in a prescribed form and accom- 
panied by the prescribed fee. What is 
to be required to be conveyed to the 
Registrar is i-— 

a/- the firm name. 

b/- the place or principal place of 
business of the firm. 

c/- the names of any other places 
where the firm carries on business. 

d/- the date when 
joined the firm. 

e/- the names In full and permanent 
addresses of the partners: and 

f/- the duration of the firm. 
The statement has to be signed by all 
the partners of the firm or their 
especially authorised agents and it has 


each partner ' 
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to be verified which shows that the neces- 
sary informations to be conveyed to the 
Registrar is the date when each one 
of the partners joined the partnership 
and his full and permanent address. 
Under Section 59 of the Act on get- 
ting the information as- required u/s 58 
of the Act, the Registrar has to record 
all entries of the statement in a Regis- 
ter called the Register of firms. Under 
Section 61 of the Act intimation of 


closing or opening of branches has to be 


given to the Registrar of firms. Under 
Section 62 when any partner in any 
registered firm alters his name or per- 
manent address an intimation of the 
alteration has to be given to the 
Registrar. Under Section 63 when any 
change occurs in the constitution of any 
firm, any incoming or out going partner 
has to inform the Registrar by notice 
of such change. The Registrar has ta 
make a record of the notice in the Regis- 
ter of 


9, In this case Suraj Parkash 
was inducted as a partner in 1961 but 
it is admitted that he did not send any 
intimation to the Registrar of his be- 
ing inducted in the firm as a partner. 
Under Section 69 (1) 

"ho suit to enforce a right arising 
from a contract or conferred by this 
Act shall be instituted in any Court by 
or on behalf of any person suing as a 
partner in a firm against the firm or 
any person alleged to be or to have 
been a partner in the firm unless the 
firm is registered and the person suing 
is or has been shown inthe Register 
of firms as a partner in the firm.” 
Under sub-section (2) of the said see- 
tion 

‘no suit to enforce a right arising 
from a contract shall be instituted in 
any Court by or on behalf of a firm 
against any third party unless the firm 
is registered and the persons suing are 
or have been shown in the Register of 
Firms as partners in the firm” j 
Then there are some other clause: 
which are not relevant for the disposal 
of this suit. 

10. What is required is that any 
change in the constitution of the firm 
has to be intimated to the Registrar of 
the Firms who has to make consequent 
changes in his ‘register and secondly. 
under Section 69 (2) no suit can be 
brought on behalf of a firm unless the 
persons suing have béen shown in the 
Register of Firms as partners in the 
firm. The present suit is on behalf of 
the firm under Order 30 of the Civil Pro- 
cedure Code. It will be. deemed to be 
on behalf of all the partners of tha 
frm may be signed by any «one oF 
more of them. But what is obligatory, 
the body of persons as a whole ie. all 
the partners of the firm must be shown 
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as partners in the records of the Regis- 
trar. Unless that is so, the suit is nof 
maintainable. This matter has been the 
subject-matter of discussion in various 
authorities. and only a few of them may 
be mentioned. 


11. In AIR.1956 Puni 24 a Divi- 
- sion Bench.of that Court consisting of 
‘Chief J ustice, Bhandari and Falshaw, J: 
' “In order to institute a suit a 
partnership firm must not only bea resin 
tered firm but also all the persons who 
are partners in the firm at the time of 
. the institution of the suit must be or 
n been shown as such in the Regis- 
er.” 


In Paragraph 9 of the Tanni their 
Lordships have held that:— 


| “The question which ases in the 
present case is whether in order to in- 
stitute a suit a-partnership firm must 
not only be a registered firm but also all 
the persons who.are partners in the firm 
at the time of the institution of the suit 
be or have been shown .as such 
This certainly appears 
to be the plain meaning of the words 
in Section 69 (2) ‘unless the firm is 
registered and the persons suing are or 
have been shown in the Register of 
Firms as partners in the firm’. . It is 
difficult to imagine ‘what other meaning 
‘the words ‘persons ’ are. capable 
of bearing in this context.” 
Their Lordships further say that:—~ 


“There is’:no doubt that in a sense. 


the firm itself is a person but to my 
mind there can be no . doubt that. the 
words ‘persons suing’ here mean persons 
in the sense of individuals and that the 
only individuals referred to must in my 
opinion be the partners in the firm...... 
In the end it was observed in Paragraph 
10 of the judgment that :— 

‘In the circumstances although I 
hesitate -to throw out the two apparent- 
ly well-founded claims of the plaintiff 
firm on such a technical ground as this, 
I feel constrained to hold that the suit 
at the time of its institution suffered 
from the defect that one of the partners 


of the firm who had been a partner for 


` several years, had not at the time of 
the institution of the suit been shown 
in- the Register of Firms as a partner 
and in my opinion the same principle 
which applies to” ‘the registration of 
- firm itself must also be held to apply 
to the individual partners and a defect 


of this kind, which is a bar to the in- - 


‘stitution of the suit. ee be remoyed 
“Pendente lite’.’’. 


In. another E of the same High . 


Court ‘reported as ATR 1964: Punj. 270-a 
; Diviston_ -Bench of that Court reai 


ed this view, and further in Paragraph A 


& of the judgment: added that i 


-stil-is, my view that "the 


A-LE 


“The question turns on what inter- 
pretation is to be placed on the words 
tand the persons suing are or have 
been shown in the Register of Firms 
as partners in the firm.” It was.. and 
persons 
suing” must mean the partners: in the 
firm. The use of the: plural “persons” 
is obviously deliberate, since while a 
i rT may-also: mean the mired: 
the jue can never | mean the anaes 


SECT ATT SHKRAODHRAGCESCESEHHS 


And in ‘the ona it was’ aired ‘tht — 


E EEEE ET Obviously when 
a suit is instituted in. the name of’ a 
firm the suit- is on behalf of all the 
partners and not only such of them as 
are shown in the Register as such, and 
all the partners must be “the persons: 
suing” contemplated in Section 69 (2) 
In another authority "reported as AIR 
1922 Sind 13, it has been held that:— 


“If a partner of a firm retires after 
the firm has entered into a contract and 
a new partner joins the firm. the newly. 
constituted firm is different from the 
old firm and cannot institute a suit on 
the contract entered into by the latter 
except when the new firm took over by 
arrangement all the liabilities and out- 
standings of the old firm.” 


= AIR 1955 Trav Co, 155 it was held 
ati— 


“It is necessary aot sare that the 
firm should be registered, but the per- 
son suing must be shown as a partner 
in the firm, and when it is found that 
on the date when the plaint is filed. tha 
second part of this condition has a 
been carried out then Section 69 eps 
not Cpa: s 


12. We are in perfect Agreement 
with the view taken by the Punjab 
High Court which is directly In point 


-here and we adopt the reasoning given: 
in both those judgments.. As the suit has 


not been instituted by a firm which is 
legally registered, the suit is not main- 
tainable and has been rightly dismissed. 


43. The appeal therefore. -fails 
and is hereby dismissed oe without any 
order as to costs. 


S. M. F. ALI, C J. 
agree. . 


l4. f 
. Appeal dismissed. 
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(V 58 C 30) 
JASWANT SINGH, J. 


Shri Raja Ram and others, Petitfoners 
Kashmir and 


v. State of Jammu and 

others, Respondents, 

. Writ Petn. No. 74 of 1969, D/- 11-1- 
1971. 

(A) Civil Services — Jammu and 
Kashmir Civil Service (Classification, 
Control and Appeal) Rules (1956), R. 24 (1) 
ow Where vernment employees pro- 
moted to higher grade on the basis of 
their superior qualifications are shown 
senior to other employees who are not 
so promoted on ground of non-posses- 
sion of the prescrib ications, 
there is no Ne of any rule or prin- 
= Constitution 


(Mys), Followed. 
- (B) Constitution of India, Art. 226 

«a Writ Petition is not maintainable in 
tion of seniority. AIR 


1966 SC. 1197 and AIR 1962 SC 1704 and. 


AIR 1958 SC 36 Followed. , 
l (Para 10) 
Cases Referred: Chronological- Paras 
(1969) 1969 Service Law Reporter 
702 = 1969-2 Mys LJ 66, K. 
Rama Reddy v. Mysore ' Public 


Service Commission . 

(1968) AIR 1968 SC "81 (V 55) = 
(1967) 3 SCR 430, a Sankumni 
Menon v. State of Rajasthan ay i 

(1967) AIR 1967 SC 839 (V 54) = 
1967-2 SCR 29, Govind Dattatray. 
a p Controller of Imports 


d Exports 

(1966) AIR 1968 SC 1197 (V 53) = 
1966) 3 SCR 61, Shitla Sahi l 
a v. General 

North Eastern Rly. Gorakhpur - 10 

(1963) ATR 1963 SC 913 (V 50) = 
(1963) Supp (2) SCR 169, State 
-of Punjab v. Joginder Singh i] 

(1962) AIR 1962 SC 1139 (V 49) =. 
(1962) 44 ITR 532, Kishori Mohan- 
‘lal v. Union of India 

(1962) “AIR 1962 SC 1704 (V 49) = 
1963-1 SCR 437, High Court 


Calcu v. Amal Kumar Roy 10 
(1958) ATR AIR 1958 SC 36 (V 45) = 
1958 SCR 828, Parshotam 
Dhingra v. Union of India 10 
U. D. Thakur for Petitioners; Amar 


Chand and Ishwar Singh, for Respon- 


dents. 


ORDER :— This Is a petition under 
Article 32 (2-A) of the Constitution of 
India as applied to the State of Jammu 
and Kashmir read with Section 103 of 
the Constitution of the State for 
issue of an appropriate writ direction or 
ai cca becca 
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Raja Ram v. Stafe (Jaswant Singh J.) 


‘High Proficiency in Sanskrit, 


‘Government that the 


6 . holders of the Diploma 
course from the institutions in Punjab . 
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order quashing Government Order No. 
446-MDIG of 1967, dated October, 17, 


1967, promoting respondents Nos. 2 to 5 
as ' Assistant District Medical Officers and 


respondents Nos. 6 and 7 as Medical 
-. Officer (Lep 


rosy) in the scale of 250-500 
as also for a rit of Mandamus direct- 
ing the State to declare the petitioners 
senior to respondents Nos. 2 to 7 and 
place them in the position in which they 
ioar in the seniority list prepared before 


- The case of the petitioners 
the an two of whom are Matriculates, 
and last two. of whom have obtained 
is that the 
first three of them joined the Ayur- 
vedic Section of the Medical Depart- 
ment of the State of the Phagan 30, 2003: 
March 12, 1947, that petitioner No. 4 
joined the said service on Sawan 13, 
2004; May 25, 1947, that initially the 
petitioners were placed in the same 
scale of pay te. 70-6-130 as respondents 
Nos. 2 to 7 who are holders of five 
years Diploma course, that a combined 
seniority Ust of the petitioners and res- 
pondents Nos. 2 to 7 and of other Vaids 
and Hakims serving in the Department 
was maintained: that in 1961 the State 
Government vide its order No. 519-MD/G 
of 1961 dated August 3, 1961 ordered 
that the Vaids and who are 
degree holders from the recognized 
Universities be allowed the pay scale of 
150-10-250 that the petitioners were 
sought to be excluded from the benefit 
of this pay scale (of Rs. 150-10-250) 
whereupon they represented to the 
mature of their 
duties and responsibilities were the 

as those of respondents Nos. 2 ta 


_ same 
7 and they had been subjected to great 


of the dis- 
the Govern- 

1961, that 
rnment issued 
_ of 1964 dated 
April 8, 1964, the earlier 
Order No. 519 MD/G of 1961 dated 
August 3, 1961, and directing „that the 
of four years 


hardship in ‘consequence 
crimination flowing from 


prior to the year 1947 as mentioned in the 
Punjab Medical Manual and possessing a 
Matriculation certificate or a pore paar 


200-400, that the 
the conditions laid 
in Government Order No. 119 MD/G of 
1964 and were held entitled to the grade 
of 200-400 claimed that they were entl- 
tled to the grade of 150-10-250 which 
was subsequently ahaa to 200-400. with 
effect from August 3, 1961, that after 
of some correspondence ae 


‘Government the latter vide its letter No, 


+ 
wa 
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1435-MD/G dated February 16, 1968 ad- 
dressed to the former admitted the claim 
of the petitioners and held them entitled 
to the higher grade namely 150-10-250 
with effect from August 3, 1961, that 
the petitioners and respondents Nos. 2 
to 7 having been simultaneously given 
the benefit of the grade of 150-10-250 
with effect from August 3, 1961, the 
seniority which the petitioners enjoyed 
in the lower grade of 70-6-130 had to be 
maintained in the higher grade as well 
according to Rule 24 of the Jammu and 
Kashmir’ Civil Service (Classification 
Control and Appeal) Rules, 1956,. here- 


inafter referred to as ‘the rules’ that the - 


Government prepared and maintained a 
separate seniority list of the Vaids and 
Hakims holding. the grade of 200-400 on 
the assumption that they held a higher 
grade than the one held by the peti- 
tioners, that the petitioners are senior to 
respondents Nos. 2 to 7 as it could not 
be said that the latter were promoted or 
given the benefit of the higher grade 
before the petitioners, that whereas in 
the seniority list as it stood in 1961 peti- 
tioners Nos. 1 to 3 were shown at Serial 
Nos. 3, 4 and 5 respectively, petitioner 
No. 4 at serial No. 12, respondent No. 6 
at serial No. 18, - respondent No. 3 .at 
serial No. 39, respondent No. 7 at serial 
No. 44, respondents Nos, 2 and 5 did not 
figure in the said list and respondent 
No. 4 appeared in the seniority list of 
Kashmir, that as the . petitioners. were 
senior to respondents Nos. 2 to 7 they. 
were entitled to claim the maintenance 
of the same: position, that by the im- 
pugned order respondents Nos. 2 to 7 
were promoted by the Government. to 
the grade of 250-500 in complete dis- 
regard of their seniority, that petitioner 
No. 1 filed a review petition before the 
Government against the order dated 
November 15, 1967 but the same was 
dismissed by Government Order No. 527- 
MD/G of 1968 dated October 31, 1968 
that the remaining petitioners also made 
representations challenging the correct- 
ness of the order but no action was 
taken on their representations. that af- 
_ ter the dismissal of the review petition 
` filed by petitioner No. 1, he met the 
Chief Secretary who asked him to put 
` in a fresh representation but despite the 
fact that the same was made, no action 
was taken thereon, that regardless of the 
fact that the Department prepared a 
seniority list showing therein the inter 
se position of the petitioners and respon- 
dents Nos. 2 to 7 the petitioners are by 
force of Rules 24 and 25 (2) senior to 
respondents Nos. 3 to 7, that the peti- 
tioners have a valuable right in regard 
to their seniority and any arbitrary fixa- 
tion thereof which affects their right Is 
* hit by Article 16 of the Constitution, and 
that the order of promotion of respon: 
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retrospective in 


A. 1. E. 


dents Nos. 2 to 7 in sunpersession of the 
petitioners’ seniority not being a speak- 


ing one is not maintainable. 


3. The petition has been contest- 
ed by the respondents inter alia on the 
grounds’ that respondents Nos. 4 and 6 
joined the Medical Department of the 
State in 2003 and 2010 (Bikrami) respec- 
lively, that respondent No. 5 joined the 
said Department in 1957 (A. D) and 
respondents Nos. 2 and 3 joined the 
Department in the year 1961 (A. D.), that 
at the time of joining the service res- 
pondents Nos. 2, 3, 5 and 7 were Degree: 
holders and respondents Nos. 4 and 6 
were Diploma holders in Ayurvedic Sys- 
tem of Medicine. that whereas before 
April 1, 1962, respondents Nos. 2 to 7 
also obtained Degrees in the above sys- 
tem of Medicine from the institutions re- 
cognized by respondent No. 1, the peti- 
tioners continued to remain only Diploma 
holders in the aforesaid system of 
medicine, that respondent No. 2 was 
first appointed as a Lady Vaid in the 
grade. of 150-10-250, that Government’ 
order No. 519-MD/G of 19861 dated August 
3, 1961 is not relevant, that by SRO 160 
dated August 6, 1962, the pay scales of 
respondents Nos. 2 to 7 who were Degree 
Holders from recognized universities were 
revised to 200-400 but the petitioners nof 
being such Degree holders but merely, 
Diploma Holders could not and did not get 
the benefit of either Government order 
No. 519-MD/G of 1961 or of SRO 160 daf- 
ed August 6, 1962, that only petitioner 
No. 1 made a representation and got the 
pay scale of 200-400 vide Government 
Order No. 119-MD/G of 1964 with 
effect from April 8, 1964, that respon- 
dants Nos. 2 to 7 (who fulfilled all the 
conditions laid down in SRO 160 dated 
August 6, 1962) having got the grade 
of 200-400 long before the issue of 
Government Order No. 119-MD/G of 
1964 dated April 8, 1964, had become 
senior to the petitioners, that Govern- 
ment order No. 119-MD/G of 1964 took 
effect. from April 8, 1964, and was noft 
operation, that letter 
No. 135-61 dated February 16, 1968, con- 
tained only the opinion of the Under 
Secretary which was not binding on tha 
Government, that the petitioners did nof 
get the benefit of the higher grade 
simultaneously with respondents Nos. 2 
to 7 as alleged but on the other hand 
respondents got the higher grade’ of 
200-400 by virtue of SRO 160 with effect 


“from April 1, 1962, and became senior 


to the petitioners from that date, that 
the petitloners were rightly excluded 
from the seniority Hst pertaining to 
grade 200-400, that respondents Nos. 2 
to 7 are senior to the petitioners from 
April. 1, 1962. and this position has all 
along been accepted by the latter, that 
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the seniority list as it stood on August 
3, 1961, stands superseded as a result 
of SRO 160 with effect from April 1, 1961 
and respondents Nos. 2 to 7 having been 
placed in the higher grade of 200-400 
became senior to the petitioners from 
that date, that the petitioners not being 
senior to respondents Nos. 2 to 7 the 
question of disregard of their seniority 
does not arise that the minimum quali- 
fication prescribed by respondent No. 1 
for the post of an Assistant District 
Medical Officer is a degree in Ayurvedic 
System of Medicine and for the post of 
Medical Officer, Leprosy, the mi um 
qualification so prescribed is a degree in 
Ayurvedic system of Medicine and train- 
ing in the treatment of Leprosy, that 
whereas the petitioners not being Degree 
holders are not eligible to be appointed 
to any of the posts mentioned in the im- 
pugned order, respondents Nos. 2 to 7 
are Degree holders in Ayurvedic System 
of Medicine and two of them viz. res- 
pondents Nos. 6 and 7 have also under- 
gone training in the treatment of leprosy 
that respondents Nos. 2 to 7 were ap- 
pointed to the impugned posts as they 
were senior to the petitioners and pos- 
sessed higher qualification than the peti- 
tioners, that.the petitioners being mere- 
ly Diploma Holders are not eligible for 
the posts mentioned in the impugned 
order, and cannot maintain the petition, 
that the appointments made by the im- 
pugned order are only ad hoc and sub- 
fect to the approval of the Public Ser- 
vice Co ission, to whom a reference 
has already been made, that as already 
stated it was only petitioner No. 1 who 
filed the review petition which was dis- 
missed and the rest of the petitioners did 
not move against the impugned order, 
that none of the petitioners held a Dip- 
loma of four years course granted. by 
any institution in Punjab prior to the 
year 1947 as mentioned in the Punjab 
Manual and that the petitioners not hav- 
ing undergone a condensed course of 
three years duration organized by the 
Principal of Ayurvedic and Unani Col- 
lege as prescribed by Government order 
No. 119-MD/G of 1964 were not eligible 
to the higher grade, and that the higher 
grade was given to the petitioners only, 
as a matter of concession. 


4. I have heard the Jearned coun- 
sel who have reiterated the stands taken 
by their clients in their respective plead- 

gs. 


5. It is now well settled that classi- 
fication of employees for purpose of ap- 
pointments or promotions can be made 
and unless the classification is prima facie 
unjust, the onus lies on the party attack- 
ing the classification to show that it is 
unreasonable and violative of Article 16. 


It would be advantageous in this connec-. 
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tion to refer to the following observa- 
tions of their Lordships of the Supreme 
Court in Govind Dattatray v. Chief Con- 
eo ea Imports and Exports, AIR 1967 


“The relevant law on the subject fs 
well settled and does not require fur- 
ther elucidation. Under Article 16 of 
the Constitution, there shall be equality 
of opportunity for all citizens in matters 
relating to employment or appointment 
to any office under the State or to pro- 
motion from one office to a higher office 
thereunder. Article 16 of the Constitu- 
tion, is only an incident of the applica- 
tion of the concept of equality enshrined 
in Article 14 thereof, It gives effect to 
the doctrine of equality in the matter of 
appointment and promotion. It follows 
that there can be a reasonable classifica- 
tion of the employees for the purpose of 
appointment or promotion. The concept 
of equality in the matter of promotion 
can be predicated only when the promo- 
tees are drawn from the same source. If 
the preferential treatment of one source 
in relation to the other is based on the 
differences between the said two sources 
and the said differences have a reason- 
able relation to the nature of the office 
or offices to which recruitment is made, 
the said recruitment can legitimately 
be sustained on the basis of a valid 
classification.” 


6. The observations made in The 
State of Punjab v. Joginder Singh, AIR 
1963 SC 913 are also worth quoting:— 


“It now remains to consider a point 
which was raised that the State cannot 
constitute two services consisting of 
employees doing the same work but with 
different scales of pay or subject to dif- 
ferent conditions of service and that the 
constitution of such services would be 
violative of Article 14. Underlying this 
submission are two postulates: (1) equal 
work must receive equal pay, and (2) if 
there be equality in pay and work there 
have to be equal conditions of service. 
So far as the first proposition is concern- 
ed it has been tely ruled out 
by this Court in Kishori Mohanlal 
v. Union of India, AIR 1962 SC 1139, 
ae Gupta, J. speaking for the court 


“The only other contention raised 
Is that there is discrimination between 
Class I and Class II officers inasmuch as 
though they do the same kind of work 
their pay scales are different. This, it 
is said, violates Article 14 of the Consti- 
tution. If this contention had any vali- 
dity, there could be no incremental 
scales to pay fixed dependent on the 
duration of an officer’s service. The ab- 
stract doctrine of equal pay for equal | 
work has nothing to do with Article 14 


` criteria 
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The contention that Article 14 of the 
been violated, there- 


The second also, is, in our Alea un- 


sound. If, for 

Brice de decried: Gn the bai ol a 
certain qualification, the creation of 
another service for doing the same work, 
it might be in the same way but with 
better prospects of promotion cannot be 
said to be unconstitutional, and the fact 
that the rules. framed permit fils 
transfers of personnel of the’ 
groups to places held by the other wod 
not make any difference. We are not 
basing this answer on any theory that 
if a Government servant enters into any 
contract regulating the conditions of his 
service he cannot call in aid the con- 
stitutional guarantees because he is 
bound by his contract. But this con- 
clusion rests on. different and wider 
public grounds, viz., that the Govern- 
ment w is carrying on the adminis- 
Beatie has Aee ly to have a choice 
in the constitution of the services to 
man the administration. and that the 
limitations imposed by the Constitution 
are not such as to preclude = crea~ 
tion of such services.” 

l T. Again in Unikat Sankunnīi 
Menon v, State of Rajasthan. AIR 1968 
SC 81 it was held:— 


“Every one, appointed to the same 
post, is not entitled to claim that he 
must be paid identical emoluments as 
any other person appointed to the same 
post, arding the method of recruit- 
ment, or the source from which the 
officer is drawn for l aa to that 
post. No such ty 
either by Article 14 or Article 16. of the 
Constitution.” 


8. I am also tempted fo quote 
the following observations In K. Rama 
Reddy v. Mysore Public Service Com- 
mission. 1969 Ser LR 702 (Mys); 


“The prescribing of the minimum 
educational and other qualifications for 
a post Is a perfectly constitutional classi- 
fication of persons based upon reasonable 
directly related to the object of 
the rules of recruitment. The criterion 
for tion, namely, q tions 
necessary for due discharge of the duties 
of the post, is clearly RREN It is 
related to the object of a = 
cause, qualifications are necessary to 
able a person to discharge the duties “Of 
the post properly and efficiently.” 


9. In the present case there has 

no violation of any ae or law, 
Respondents Nos. 2 to 7 being Degree 
a ae from recognized institutions as 
ch possessed of the ARSE qualifica- 

on and academic met and having en- 
tered the grade of 200-400 by virtue of 
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the rules framed vide SRO 160 dated 
August 6, 1962, which came into force} 
on April 1, 1962, oe aa to the 
petitioners. This p is perfecti 

in keeping ‘with. ‘Roles oA (1) and. 25 (2 

of the rules. 


10. The fact that petitioner No. 
T also got the grade of 200-400 with ef- 
fect from April 8, 1964, as a matter of 
indulgence did not entitle him or the 
other petitioners, who are not Degree 
holders and as such did not possess the 
requisite qualification to take advantage 
of Order No. 519 MD/G of 1961 dated 
August 8, 1961, or SRO 160 dated August 
6, 1962 or Government Order No. 119- 
MD/G of 1964 dated April 8, 1964. or of 


Government Order No. 447-MD/G of 
1967 dated. October 17, 1967. The con- 
tention that as the petitioners were 


ree as senior to respondents Nos. 2 
to 7 in the seniority Hst as it stood in 
1861 they are to be treated as senior to 
the said respondents, is also misconcely- 
ed. A reference to-Rule 24 of the Rules 
would show that seniority has reference. 
to the service, class, category or grade 
with reference to which the question 
arises and that such seniority has to ba 
determined by the date of first appoint- 
ment to such service class, category, or 
grade as the case may be. As alrea 
stated the respondents having entered the 
grade of 150-10-250 vide Government 
Order No. 519-MD/G of 1961 dated 
August 3, 1961, which was later on re- 
vised -to 200-400 by virtue of SRO 160 
dated April 8, 1962, were entitled to be 
treated as senior to ‘the petitioners. More- 


over it is also well established by a 


catena o authorities that no writ Hes in 
respect of seniority. (See AIR 1966 SC 
Lio, AIR 1962 SC 1704 and AIR 1958 


11. The claim of the petitioners 
for the posts of Assistant District Medf- 
cal Officers and Medical Officers (Leprosy} 
cannot also be countenanced as they are 
neither Degree holders like respondents 
Nos. 2 to 7 nor have they undergone a 
special course of training for the pur- 
pose, 


12. For the foregoing reasons, Y 
do not find any merit in this petition 
which is dismissed. In the circumstances 
of the case I make no order as to costs, 


Petition dismissed. 
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(V 58 C 31) T 

S. MURTAZA FAZL ALI, C. J.. AND 

J. N. BHAT, J. l 

Deputy ‘Commissioner (Collector) 

Jammu and another, Appellants v. Tha- 

kur Lal Singh and others, Respondents. 

' Letters Petent Appeals Nos. 7- and 

8 of 1970, D/- 5-1-1971, from judgment 
of Jaswant Singh, J., D/- 19-11-1969. 


Jammu and Kashmir Common Lands 
' (Regulation) Act (24 of 1956), Section 4 
p Revenue cer’s power to prevent 
exclusion of public use of land. 


Order under Section 4 cannot be 


passed in any private dispute between 
two individuals or where any right of 
easement 
over the land of another as. 
plies only tp STS he pup and ane 
not to. vate i etters aten 

Yo. 7 of- 1968, D/- 18-3-1969 


oa R. \. A ved (Para 4 
° an J4 ppro * 
es Referred: Chronological Paras 


(1969) Letters Patent Appeal No. 7 of 
1968, D/- 18-3-1969 (J 
Vishwanath v. 

Amarchand and V. B. 

Appellants; D. D. Thakur, for Respon- 

dents . 


S.. MURTAZA FAZL ALI, C, J.:—: 


This judgment will dispose of two 
Letters Patent Appeals, Nos. 7 and 8 
of 1970 as the point for consideration is 
the same in the both. 


2e These two appeals are 


by Justice Jaswant 


eee ee 
ow. 
applicants before the Tehsildar. 


making an enquiry came to the conclu- 
sion that the Path no cou belonged to 


Paten Oa y ic oo d K.) 
t A O, 0 ‘ an ° 
Re. Vishwanath v. Bishan Dass, decided 


BO/BO/A603/71/GDB/C 


is claimed by one inhabitant . 
the Act ap- . 


. & : 
Bishan Dass ` 3. 
Sudan, for — 


_Ynhabitant of a village 


his predecessors-in-title for 


the Act to user of public and 


on 18-3-1969 quashed the order of the Cola 
lector and Tehsildar: directing the res- 
pondent Lal Singh to allow the appli- 
cants free use of the path. The learn- 
ed Judge held that as the provisions of 
the Act apply only to public paths or 
lands no order under Section 4 of the 
Act could have been passed by the 
Tehsildar because the present path was 
a private one belonging to-Lal Singh 
but used by the applicants. 

4, The Additional Advocate Gene- 
ral appearing in support of the appeal 
tried to persuade us to reconsider the 
Division Bench decision given by us In 
the Letters Patent Appeal referred to 
above and to make a reference to the 
Full Bench in this regard. We however, 
do not, think it is necessary in _ this 
particular case to reconsider the Divi- 
sion Bench decision or to make a refe- 
rence to the Full Bench. The language 
of the various provisions of the Act 
lead to an irresistible conclusion thaf 
the Act applies only to common or 
public lands or at any rate to the user 
of su d. Section 3 of the Act runs 
as under :—~_ 

“3. Exercise of right over pathways 
and places used for common or public 
purposes:-— (1) Notwithstan any- 
thing to ‘the contrary contained in any, 
other law for the time being in force, 
and notwi ing : any agreemenf, 
custom or usage or any decree or order 
of any Court or other authority, every. 
shall exercise 
the right of user in respect of any road, 

Jane, path, channel, drain, well, 
tank, or any source of water-supply in 
a village including the village of which 


tS. he is not an inhabitant: 
use of the path to the `- 


Provided that such right was ex- 
ercised by such inhabitant or any of 
commencement of the 


Kashmir Common Lands 
Ordinance, 1956 (VII of 1956). 
(2) The right of user permitted by. 


sub-section (1) shall not be deemed to 
therwise 


Include or. o confer, create on 
assign any right of encroachment, whe- 
ther -by means of construction, includ- 
ing fencing, walling or putting any 
barrier or by breaking up of land, diver- 
sion or oth eee 

The head-note of Section 3 clearly shows 
that the dominant intention of the legis- 
lature was to restrict the provisions of 


lands In these circumstances 


note. Furthermore und 
the jurisdiction of 


N18 J. & K, ([Prs. 45] 


Court is completely barred ain it could 
not have been inténded b legisla- 
ture that by applying the ee to private 
lands the right of a citizen to move a 
Civil Court wouid be completely barred 
if it was determined in a summary 
fashion under thè provisions of the 
Act. Section 6 of the Act runs as 
under :— 7 

“8. Assignment of land for village 
abadi :— l 

(1) Where in y village no land 
fs recorded for ibn of the village 
Abadi, or if the land so reserved is 
fnadequate, a Collector may, notwith- 
standing anything contained in any 
law for the time being in force, by an 
order in writing assign, in the manner 


prescribed, other land for such purpose ` 


from either of the following categories 
of land, namely :— 
land owned by the State in the 


Provided if is not required for any 
State purpose 
®© waste land in the village Shami- 


l (3 waste eat om any proprietary, 
holding in 

(d) cultivated ead in the village: 

Provided that unless land. included 
in any preceding category be not avail- 
able or be not suitable, no land from 
the next category be assigned: 

- (2) The land assigned under sub- 
section (1) shall, goi to the other 
provisions of this A be apportioned 
for building purposes pete, the in- 
habitants of the village in such manner 
as may be prescribed. 

(3) Where the land is assigned out of 
the land owned by the State, the’ in- 
habitants of the village in whose, i favour 
it is apportioned, shall subject to the 
payment of a’ premium equal to ten 
. imes the letting value of such land, be 
granted the right of ownership in 
such land. 


(4) (i) Where the Jand is assigned 
out of the land held in ownership right, 
all rights, title and interest (including 
the contingent interest, if any, recognis- 
ed by any law, custom or usage for the 

e being ïn force) of the land-owner 

otwithstan ything to the 


‘Act, be extinguish 
title and interest shall be vested:in the 
fnhabitants of the village In whose fav- 
our it is apportioned free from all en- 
rumbrances. 
(ii) The Inhabitants of the village 
fn whose favour such land is apportion- 
ed shall be liable to pay and the land- 
ponies concerned shall be entitled to 
recelve and be paid such compensation 
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as may be determined under this Act.” 
The analysis of this section shows that 
the prec oe of the legisla- 
ture in this Act was that if 
should be prey only for public purposes. 
Section 12 of the Act, which refers to 

e de tion of vacant land for 
building and other purposes runs as 


under :— 


"(1) The Government shall deter- 
mine the extent of the vacant land as 
defined in clause (b) of Section 11 and 
may grant it for building and other 
purposes in such manner and on such 
conditions as may be pr 


(2) In the matter of such determina- 
tion, the Government: may consider :-— 

(a) any general scheme of rural hous- 
ing or development already sanctioned 
by it: and 

(b) the requirements of land for 
any public purpose: 

(3) Where any vacant land is grant- 
ed to any person for building purposes 
all rights, title and interests in such 
land shall after the building is erected 
thereon, vest in such person.” 

This section limits the determination of 
the vacant Jand only if it is to be used 
for public purpose, perusal of this 
provision therefore re-inforces the deci- 
sion of the Division Bench in Le 

Patent Appeal referred to above that 
the Act was meant to apply only to 
common or public land and not to pri- 
vate land. The Division Bench while 
considering this point - observed 

lows :— 

ee The Act itself governs only 
common lands and the fact that the 
scope of the Act extends only to common 
lands or public places is’ clear by the 
use of the various places described by 
the statute in Section 3 namely, street, 
path, channel, well, tank ete. The. Act 
was not meant to cover any private dis- 
pute between two individuals or any- 
right of easement claimed by one in- 
habitant over the land of another which 
will only be decided by a civil court......” 
We find ourselves in complete agree- 
ment with the observations made by the 
Division Bench referred to above. 
view of the finding of the Collector and 
the Tehsildar that in the present case 
the path was a private one belonging 
to Lal Singh, it is obvious that the pro- 
visions of the Act would have no ap- 
plication to this case, and the learned Single 
Judge was right in qu the order 
of the Collector and there is no merit in 
these appeals which are ed with 
costs assessed at Rs. 100/- in each appeal. 

3. N. BHAT, J.:— 5. I agree. 

Appeals 
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1971 
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(V 58 C 32) 

Ss. MURTAZA FAZL ALI, C. J. AND 

MIAN JALAL-UD-DIN, J. 

Malik Dar. and others, Petitioners 

y. Mst. Janti and another, Respondents. 


Civil Review Petn. No. 4 of 1970, - 
and 


D/- 22-12-1970, against judgment 
decree of this Court, D/- 2-9- 1969, 


tervention of AIR 1951 


a female. 
J and K 21 and AIR 1960 J and K 53, 


Followed. 
(B) Limitation Act (1963), 


ara 7) 
Article 


124 — Review. application presented to. 


High Court on the day following that 
on which applicant’s petition for leave 
to appeal to Supreme Court was reject- 
is within limitation since time spent 
in proceeding for leave to ap can 
be excluded under Section 14. (X-Ref. 
Limitation -Act (1963), Section 14). 
(Para 
Cases Referred: Chronological Paras 
(1960) ATR J and K 53 (V 47), ` 


Aziz Dar Mst. Fazli 
(1951) AIR 1951 J and K 2f (V 38), 
Ahmad Dar v. Mt. Mukhti 5, 8 


J. L. Chowdhary and G. M. Qara, 


for Petitioners; B. N. Dhar, for Respon- 


dents. 


MIAN JALAL-UD-DIN, aie 
is a review petition. filed by Malik 


This 
Dar 


and others, the petitioners, seeking to: 


set aside the judgment and dercee pas- 
sed on 2-9-1969 in second appeal by this 
court. 


A notice was Issued fo the 
respondents who have appeared through 
their counsel. 


3. The petitioners’ contention ts 
that there is an apparent mistake in the 
judgrnent, inasmuch as the court has 
not appreciated, in accordance with the 
custom prev between the’ parties, 
the legal position as to who is the 
agnate of the last holder of the estate: 
The present respondents are not the 
agnates of the last holder under cus- 
tom and as such they cannot succeed ‘to 
the estate left by the last holder. 
further contended that the dispute re- 
lates to the property: left: by Mst. 
Khatiji daughter of Mohammad who 
had an aunt Mst. Khunmi who 


Mohammad succeeded ae their ` father’s 
property in equal As Khana 
Nishin daughter she could succeed to 
no body else except her father. The 


finding of the court that she could in- 


-BO/BO/A800/71/HGP/C 


it is not in keeping with the 


It is 
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herit as an agnate is a mistake apparent 
on the face of the record. The institu- 
tion of an-agnate is a conception under 
the Mohamma Law .and 

ple of Muslim Law cannot be 


In this connection reliance is 

ced on an answer r to question No, 69 
recorded in the Book: “Code of Tribal 
eh in Kashmir” by Sant Ram 


Pa Shri B. N. Dhar cowed for 
the respondents has, on the other -hand, 
argued that the petition is barred by 
limitation inasmuch as it has been pre 
sented after the prescribed period of 
limitation provided for an application 


-for review. On merits it is submitted 


that no review can lie on a debatable 
question of law. ‘There is no mistake 
apparent on the face of the record. ‘The 
petitioners have lost the- case through- 
out and now they cannot by this re- 
view petition ask the court to entertain 
the same questions already po by 
this court when these very uestions 
have also been considered a ‘decided 
in the Division Bench cases of this 
Court reported as AIR 1951 J and K 21 
and AIR 1960 J and K 53. 


6. On a consideration of the 
matter before us we are of the view 
that no Sgu can lie against the Judg- 
ment passed by us in the second appeal. 
We have held” that a female who is 
connected with the last male holder of 
the property without intervention of 
the female link is an agnate and in this 
sense Mst. Khonmi could be said to be 
the nearest agnate of Khatiji. This 
view it is submitted, is not correct as 
answer 
recorded to question No. 69 of the Book 
on Tribal Customs. The question for- 
mulated and the answer recorded are ag 
follows :— 
‘' “Does the property ever devolve 
upon sisters or upon rs’ sons? If 
upon sisters’ sons, how are their 
computed?” 

Guijjars and Bakkerwals of Nunar 

_ Daughters do not inherit even ff 
they remain at home. In default of 
agnates only, they can succeed to the 
property. ‘Agnates’ is said to 


The same question appears to have been 
debated before a Division ‘Bench of this 
Court in AIR 1960 J and K 53. Thaf 
was a case under Custom, The ques- 
tion posed was whether a female was . 
an agnate. The Division Bench decid- 


120 J. & K. ([Prs. 6-14] 
ed the question that females connected 
with last male holders of the property 
without the intervention of a female 
fink are agnates. It is useful to re 
produce the observations made in the 
said judgment :— 

‘It is a common pround between 
the parties that they are governed by 
Custom in the matter of inheritance. 
The plaintiffs themselves are basing 
their claim on custom and their case 
that daughters do not succeed unless 
they are Khana Nishin daughters and 
as the defendants were not Khana Nishan 
daughters therefore they have no right 
to the property in : lites Th: SE Se Se 
"Tt is argued that the females cannot 
be agnates and in support of this con- 
tention reliance is placed on question 
No. 69 of Sant Ram „Dogra Code of Tri- 

Custom *** 

“The record of een in Sant Ram 
Dogra’s Code of Tribal Custom in Kash- 


mir as expressed in question and ans- ' 


wer No. 69 is an ambiguous one. In 
answer to question No. 69 it has been 
stated that in. regard to Guijiars and 
Bakerwals daughters do not inherit 
even if they remain at home. Agnates 
are said to mean grandfather’ s des- 
cendants in the male line,” 


“Relying on this part of. the ans- 
wer it is argued that daughters cannot 
be considered agnates ** “* The in- 
ference cannot be drawn and it does 
females do not 


traced without intervention of female 
links.” 


T. This case therefore lays down 
the view that females are also 
if their relation to the deceased can be 
traced without intervention of a female. 


8. Again in ATR 1951 J and K 
21 (Para 6) which is also a Division 
Bench authority, it has been observed. 
“Aonate means a person whose re- 
lation to the deceased can be traced 
without intervention of female links, 
The dictionary meaning of the word 
‘amate’ is given as descendant from 
the same male ancestor a relative on the 
father’s side. Sant Ram Dogra in ques- 
tion No. 69 defines agnates as meaning 
grandfather’s descendants in the male 
From the definition given 


is suppo 

mary Law it is clear that agnate 
means a person whose relations to the 
deceased can be traced without inter- 
vention of female links.” 


been considered 
hardly possible for us to 
rary view of the matter. 


under Custom. 


agnates,: 


S. M, S. Naqishbandi v. L-T. O., Salary Circle A.L E 


10. Again, answer to question 
No. 69 recorded in the book of Tribal 
Customs appears to be ambiguous and 
loosely worded. The author has not 
dis in detail as to who are agnates 
The answer 
given with -reference to C 
Bakarwals of Nunar.: The 
fore us are indeed neither Bakarwals 


nor Gujjars, 

11. For the foregoing reasons 
we are satisfied that the plaintiffs have 
got no case for review. | 

12. As regards the objecti 
raised by the counsel for the respon- 
dent that the application is time bar- 
red we, treat the same as wi tim: 
in view of the fact that the petitioners 
filed a petition for leave to appeal to 
Supreme Court which was refused 






20-7-1970. Thereafter the application 
was made on the following day ie, 
21-7-1970. As the petitioners have been 


condon 

13. As already observed above 
that there is no merit in this petition, 
the same is hereby We 
however, make no order as to costs. 

‘ M. F, C. J.:— 14. 
I agree. 


- Petition dismissed. 
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(V 58 C 33) 
S. MURTAZA FAZL ALI C. J. AND 
J. N. BHAT, J. 
S. Mubarik Shah Naqishbandf, Pett 
tioner v. The Income-tax Officer, Salary 
Cirele, Respondent. 


Writ Petn. No, 15 of 1969, D/- 18-12- 
1970. 


(A) Constitution of India, Article 
370 —Article 370 applies to Jammu and 
Kashmir. State ex proprio vigore and 
also by virtue of the Constitution (Ap- 
plication to Jammu and Kashmir) Order, 
1950. It did not depend for its appli- 
cation on Article 394. Hence deletion 
of Article 394 by Constitution (Appli- 
cation to Jammu and Kas ) 

is of no consequence, Article 370 
continues to apply to Jammu and Kash- 


even after the tution of the 
State was passed. AIR 1970 SC 1118, 
. On. ; (Paras 5, 6) 


(B) Constitution of India, Article 
370 — The President under Article 370 
and the Parliament under Article 246 
have power to legislate for Jammu and 

ir State even upon subjects like 
Income-tax not mentioned in Instrument 


BO/BO/A8601/71/GNB/C 


1971 
accession 


State oo 


rights sovereign recognises. 
AIR 1967, sc. 40, Relied on, (Para 8) 


ment to its application to. 

ir was not ra 
Assembly. As concurrence was given not 
before the Assembly was convened but 
after it had started functioning and it had 
itself sponsored the application, no ratifica- 
tion was..necessary. (X-Ref.: Co 
tion of India, Article 370. (2) — 


(D) Constitution 
Jammu and 


10) 
(Application to 
) Order; 1954 


cet 


was conferred 
area of Accession was ogee on re 
commendation of the Constituent Assemb- 
and directions given by Ruler even 
before State Constitution was framed. 


ce there was no question of giving 


further. powers - the 
State E at 


(Œ) Constitution of India, Article 


to Parliament by 
(P 


of Accession, beca is an 
“act of State” and d sublets ‘of former 
protection only of such. 


ara 12) 
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prohibition restraining- ” 


respondent 
realizing pee dues . from 

T S a The petitioner seeks .to 
the- constitutionality and ap- 

plicability of the Indian Income-tax Act 


, idity 
forceability of Article 370 of the Con- 

: : -stitution of India 

ed by Constituent” this Article. that 


because it was under 
the Union List was 
applied and ultimately the Income-tax 
Act of 1922 was applied by Parliament 


‘to the State by the Taxation Laws (Ex- 


tension: to Jammu and Kashmir) Act, 
1954. The. petition appears to be 


- crowded with extracts -from the spee- 


ches of various. political leaders from 
time to time and contains some politi- 
cal aspects of the matter, The case 
was argued by the petitioner in per- 
on he was good 


legal aspects ae ue questions involved 
in this case he, argued the case. 
with great aunts and ingenuity. 


Be Before enumerating the sub- 
missions made by the petitioner, it 
will be necessary to give a short his- 
torical background of the development 
of the constitutional. laws in the State. 
Like other independent States, Jammu 

an. independent 


‘and Kashmir was also 
State under ite 1 Ruler, Maharaja Hari 


370 — There is no excessive delega- Singh at the time the Indian Indepen- 
tion of powers to the President under dence Act was creating the 
Article 370. The power conferred on _, dominions India and tan. 
ent is- not ‘absolute or un-. Act was passed on 18-7-1947 and clauses 
Canalized so as to violate Article 14 of (b) and (c) of Section 7 of the Act are’ 
the Constitution, ara e. , 3 reg the 
(F) Taxation Indian tes, These two ions 
Jammu and Kashmir) Act, 1954 — The provide that the suzerainty - His 


' ing trans 

from the State Legislature, 

the Parliament passed the Act: 1954 

it resulted in automatic repeal of the 

State Income-tax Act. (Para -14) 
(G) Constitution of India, Article 

370 — The provisions of Article 370 

continued in force and remamed ef- 

fective even after the Constituent As- 


sembly of the State had passed the- 
Constitution 


of the State. AIR 1970 
SC 1118, Relied on... i 
Cases Referred: Chronologi 
(7970) ATR 1970 SC 1118 (V 
1970 Lab IC 873, eee Pra- 
kash v. State of J. and i 
(1967) AIR 1967 SC 40 vi 54) = 


aon Supp SCR Firm Banal- 
Premsukhdas v, State of ; 
Rajasthan g 
Solicitor Generał of India, R. N. 


war 
for Respondent. - a 

5. M. FAZU ALL C J.:— This is 
a petition for a writ of Mandamus or 


n ane, sufferance or otherwise; (c) th 


persons 
tribal areas, 


with it all the treaties and agreements 
in force at the date of the passing of 
the Act. The relevant portion of this 
provision may be quoted thus:— 


“The suzerainty of His Majesty 
over the Indian States lapses, and with 
it, all treaties and agreements in 
at the dáte of the passing of this Act 
between His Mae os and the rulers of 


Indian States, exer le 
by His at the date 
towards Indian States or the ers 


le by His 


ere 
any treaties or agreements 
in force at the date of the passing . of 
this Act between His Majesty and per- - 
sons having authority’ In 
areas, any obligations of His Majesty. 
existing af that date to any such 

respect .to the 


or with 
and all. powers rights, - 
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authority or exercisable 
at that date by Majesty in or 
- In relation to the tribal’ areas by treaty, 
grant, usage, sufferance or otherwise.” 

With the creation of the dominion of 
India the Law which was to be the constitu- 


tion for the time being in force was the 
Government of India Act, 1935, as amended 
by the India (Provisional Constitution) 
Order, 1947, which amended certain 
provisions of the Government of India 
Act, 1935. In the present case we are 
concerned with Section 6 of - the ‘order 
which substituted the original Section 6 
of the Government of India Act, Sec- 
tion' 6 of the Act provided for an 
Indian State to accede to one of the 
two dominions after executing an In- 
strument of Accession. which would con- 
tain the terms and conditions of acces- 
sion and the matters over which the 
dominion would have jurisdiction. Sec- 
tion 6 also provided for the acceptance 
of the Instrument of Accession by the 
Governor General. This Order was 
passed on 14-8-1947. A few months 
after the passing of this Order tribal 
raiders sponsored by Pakistan attacked 
the State resulting in serious chaos 
and confusion as a result of which the 
Maharaja was compelled to make an 
offer of accession to the Governor 
General of India. The offer of acces- 
sion was made on 26-10-1947 along with 
an instrument of accession which ‘was 
accepted by the Governor General of 
` India on 27-10-1947. Under the 


ment of Accession the Ruler had sur- 


rendered control of only three subjects 
to the Dominion of India, namely, ex- 
ternal affairs, communications and de- 
fence. It will be necessary, in order 
to understand the argument of the 
petitioner, to quote the Instrument of 
Accession signed by the Maharaja In 
extenso : 


‘Whereas the Indian Independence 
Act, 1947, provides that as from the 
- fifteenth day of August 1947 there shall 
be set up an independent Dominion 
known as India, and that the Govern- 
ment of India Act, 1935, shall, with 
such . omissions, additions, adaptations 
and modifications as the a beats 
General may by order specify, ap- 
plicable to the Dominion of ae 


And whereas the Government of 
India Act, 1935, as so adapted by the 
‘Governor General -provides that an 
Indian State may accede to the Domi- 
nion of Indi an. Instrument of Ac- 
cession executed E the Ruler thereof; 
i Now, therefore, I Shriman . eee 
Shri Hari Singh Ji. bine dei ‘ruler 
of Jammu and Kashmir ‘State in the 
exercise of my sovereignty in and over 
my said State do hereby execute this 
my instrument of Accession and 
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‘Legislature may make 


ALE 


1. I hereby declare thaf I. accede to 
the Dominion of India with the intent 
that the Governor General of In 
the Dominion legislature, the Fed 
Court and any other Dominion autho- 
rity established for the purposes of kes 
Dominion shall, by virtue of this 
Instrument of Aen but subject a 
ways to the terms thereof, and for the 
in relat only of the Dominion, exercise 

sera: to the State of Jammu and 

hmir (hereinafter referred to as the 
Sa such functions as may be vested 
in them by or under the Government 
of India Act, 1935, as in force in. the 
on of India, on the 15th day of 
August 1947, (which Act as so in force 
is hereinafter referred to as the Act}. 
2,1 hereby assume the obligation 
of ensuring that due effect is given to 
the provisions of the Act within this 
State so far as they are applicable 
therein by virtue of my Instru- 
ment of Accession 3 


_ 3. I accept the matters specified in 
the Schedule hereto as the matters 
with respect to which the. Dominion 

laws for this 
ea 


4. I hereby declare that I accede 
to the Dominion of India on the as- 
surance that if an agreement is made 
between the Governor General and the 
Ruler of this State whereby any func- 
tions in relation to the a ation 
in this State of any law of the Domi 

ture be exercised: by, 


deemed to form parf 
f ; and shall be cons 
strued and have effect accordingly, 


5. The terms of this my Instrument 
of Accession shall not be varied by, . 
any amendment of the Act of the Indian 
Independence Act, 1947, unless such 
amendment is accepted by me by Instru- 
ment supplementary to this Instrument. 


6. Nothing in this instrument shal 
empower the Dominion legislature to 

e any law for this State authoris- 
ing the compulsory acquisition of land 
for any purpose, but I hereby under- 
take that should the Dominion for the 
purpose of a Dominion law which ap- 
plies in this State deem it necessary to 


the land belongs to me, transfer it to 
them on such terms as may be agreed or, 
in default of agreement, determined by; 
an arbitrator to be appointed by the 
Chief Justice of India. 


_ 7. Nothing In this Instrument shall 
be deemed to commit me in any, 
way to acceptance of: any future Con- 
stitution of India or to fetter my dis- 
cretion to enter into arrangements with 
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the Government of India under any India because, according fo him, the 
such future Constitution. conditions mentioned in the letter of 


8. Nothing in this instrument affects 
the continuance of my sovereignty in 
and over this State, or, save as provid- 

by or under the instrument, the 
exercise of any powers, authority and 
rights now enjoyed by me as Ruler of 
this State or the validity of any law at 
present in force in this State 

9. I hereby declare that I execute 
this instrument on behalf of the State 
and that any reference in this instru- 
ment to me or to the Ruler of the 
State is to be construed as including a 
reference to my heirs and successors. 

Given under my hand this 26th day 
of October nineteen hundred and forty. 


seven. 
. Hari Singh, 
Maharajadhiraj of J R ie Kashmir 
te. 
3. The Governor General, after 


accepting the Instrument of Accession 
responded to the appeal for military 
aid made by the Maharaja in his letter 
of 26th October, 1947 addressed to the 
Governor General of India, in order to 
defend the territory of the State and 
protect the lives and property of the 
citizens. The acceptance of accession 
was made in the following terms :—— 


“Your Highness’ letter dated 26th 
October has been delivered to me by 
Mr. V. P. Menon. In the ee cir- 
cumstances aea | by your Highness 
‘my Government have decided to accept 
the accession of Kashmir State to the 
Dominion of India. In consistence with 
their policy that in the case of any 
State where the issue of accession 
should be decided in accordance with 
the wishes of the people of the State, 
it is my Governments wish that as 
soon as law and order have been res- 
fored and her soil cleared of the inva- 
der the question of the State’s acces- 
sion should be settled by a reference to 
the people. 

“Meanwhile, In response to your 
Highness’ appeal for military aid action 
has been taken today to send troops of 
the Indian army to Kashmir to help 
your own forces to defend your terri- 
tory and to protect the lives, aaa 
and honour of your people ... .. å 


4, It is true that while eee 
Ing accession, the Governor General of 
India mentioned the fact that the ques- 
tion of accession would be decided in 
accordance with the wishes of the peo- 
ple of the State as soon as law and 
order had been restored, but it must be 
borne in mind that no particular mode 
or form of ascertaining the wishes of 
the people was indicated in the letter 
of acceptance. The petitioner tried 
challenge the accession of the State to 


acceptance were not fulfilled. This 
however, a purely political aspect and 
we are not concerned with it, Suffice 
it to say that subsequently a Consti- 
tuent Assembly consisting of the elect- 
ed representatives of the people of the 
State was convened to frame a Con- 
stitution for the State. Thus the wishes 
of the people ihe fully ascertained as 
promised by the Governor General in 
the shape of election of the representa- 
tives of the people who framed the pre- 
sent Constitution of the State. On 5th 
March 1948 the Maharaja under pres- 
sure of the people issued a proclama- 
tion by forming a responsible Govern- 
ment ae) a Council of Ministers h 
by a e Minister which would take 
steps aes onu a national Assembly 
based on adult franchise to form a 
separate Constitution for the State. The 
relevant part of the proclamation may 
be quoted as under:— 
“I accordingly hereby ordain as 
shall 


follows :-— 

1. My Council of Ministers 
consist of the Prime Minister and such 
other Ministers as may be appointed on 
the advice of the Prime Minister. I 
have by Royal Warrant appointed S. M. 
Abdullah as the Prime Minister. With 
effect from today. 


x x x x 

4. My Council of Ministers shall 
fake appropriate steps, as soon as res- 
toration of normal conditions has been 
completed, to convene a National As- 
sembly based upon Adult suffrage, hav- 
ing due regard to the principle that the 
number of representatives from each 
voting area should as far as practicable, 
be proportionate to the population of 
that area. 

5. The Constitution to be framed by 
the National Assembly shall provide 
adequate safeguards for the minorities 
and contain appropriate provisions 
guaranteeing freedom of conscience, 
freedom of speech and freedom of As- 
sembly. 
6. The National Assembly shall, as 
soon as the work of framing the new 
Constitution is completed, submit if 
through the Council of Ministers for 
my acceptance,” 

(Vide Jammu and Kashmir Govern- 
ment Gazette Part 1-B extraordinary 
dated 23rd Phagon 2004 dated 1-3-1948.) 
On 20th June 1949 Maharaja Sri Hari 
Singh proceeded on leave for a tempo- 
rary period on grounds of health and 
entrusted all the legislative, executive and 
Judicial functions to his son Yuvaraj 


Karan Singh. This proclamation runs 
thus ;— 


“Whereas I have decided for rea- 
sons of health to leave the State for a 
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temporary period and to entrust to 
Yuvaraj Shri Karansingh ji Bahadur for 
that period all my. powers and func- 
‘tions in regard to Government of the 


State. a 

Now, therefore, I hereby direct 
and declare that all powers and func- 
tions, whether legislative, executive or 
judicial which are exercisable by me 
in relation to the State and its Govern- 
ment, including in particular my rights 
and prerogative of making laws, of 
issuing proclamations, orders and Ordi- 
nances, of remitting commuting or re- 
ducing sentences, and of pardoning of- 
fenders, during the period of my 
absence from the State be exercisable 
by ce Y Shree Karansingh Ji 

ur.” l i 


uvaral 
(Vide Jammu and Kashmir Gazette 
` dated 20th June, 1949.) 
On 25th November 1949 another pro- 


ing c 
India be adopted by the Constituent 
Assembly inasmuch as it was applicable 
to the State of Jammu and in 
order to govern the relationship of this 
State and the contemplated Union of 
India. The relevant part of this pro- 
clamation runs thus :— 


tt ....1 now hereby declare and direct 
that the Constitution of India shortly to 
be adopted by the Constituent Assembly 
of India ‘shall In so far as it is applicable 
to the State of Jammu & 
the constitutional relationship between 
this State and the contemplated Union 
and shall be enforced in this State 
me, my heirs, and successors in accord- 
ance with the tenor of its provisions. 


That the provisions of the said 
Constitution shall, as from the date of 
its commencement, oe and abro- 


sent in force in this State.” 


(Vide White Paper on Indian States 
Government of India, 


In pursuance of 
in the aforesaid proclamation the first 
Constitution (Application to Jammu and 
Kashmir) - Order 1950 was promulgated 
by the President of India under clause 
- (1) of Article 370 of the Constitution of 

India. This order regularised the sub- 


first 
the provisions of Articles € and 370 of 
the Constitution of India to the States. 
On 20-4-1951 Yuvraj Karansingh issued 
another proclamation for the purpose of 
convening a Constituent Assembly, the 
relevant portion of which runs thus g- 


- 
` 
. 


ALR 
I, Yuvraj Karansingh do hereby 


as follows :— 

" A Constitueut Assembly consist- 
Ing of representatives of the people elect- 
ed on the basis of adult franchise shall be 
constituted forthwith for the purpose of 
framing a Constitution for the State of 
Jammu and Kashmir.” 

(Vide Jammu and Kashmir Govern- 
ment Gazette No. 22 dated 1-5-1951.) 

In obedience to this proclamation a 
Constituent Assembly was convened for 
the first time on 5-11-1951 as mention- 
ed by petitioner in paragraph 13 of his 
amended petition. On 15-2-1954 the 
Constituent . Assembly passed a resolu- 
tion adopting the report of the drafting 
committee and the annexure thereto 
and thus by doing so, the Assembly. 
gave its concurrence to the application 
of certain provisions of the Constitution 
of India to the State in the manner in- 
dicated in the annexure. The Resolu- 
tion of the Constituent Assembly (supra]} 
may be quoted thus— 

“Resolved that (a) having adopted 
the report of the Drafting Committee 
this day, the 15th February 1954 and (b} 
having thus given its concurrence to the 
application of the provisions of the Con- 
stitution of India in the. manner indicaf- 
ed in the Annexure to the aforesaid re- 
port this Assembly authorise the Gov- 


- ernment of the State to forward a copy, 


of: the said Annexure to the Govern- 
ment of India for appropriate action.” 
Note i~ The resolution was adopt- 
unanimously.” 
= On 12-5-1954 the communication of 
the resolution passed by the Constituent 
Assembly was received -by the Govern- 
ment of India, and in 


passed on 14-5-1954. It may be 
here that this order adopted in toto an- 
nexure to the report of the 

committee which was approved by the 
Constituent Assembly. Thus in 

this order the President gave effect to 
the recommendation made and the pro- 
the Constituent As- 


Union 
dule of the Constitution of India was | 
applied with certain modifications. I 
may also be mentioned here that so 
far as Entry No. 82 of the Union List 
7th Schedule is concerned, which is in 
regard to taxes on income on proper- 
ties other than income on oe 
property, it was also applied in toto. 
Article 246 of the Indian Constitution. 
was also applied to the State with cer- 
tain modifications, and by virtue of this 
Article the Parliament was given an 
absolute power to legisla 
phic phe tec taxes on income other than 
tural income, Thereafter in ex- 
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ercise of this power conferred on the 
Parliament it passed the Taxation Laws 

on to Jammu and Kashmir) Act, 
1954. On 8-10-1954 by which the In- 
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come-tax Act of. 1922 was applied to the - 


State and since.then all the subsequent 


amendments made in this Act have also 


become applicable to the State. 

Having given the history of legal 
and the constitutional development 
in the ` gece we will now p 
to deal the. submissions made 
by the elder in support of the peti- 
tion. o begin with, the petitioner as- 
sailed the constitutionality of Article 
370 itself on two grounds. In the first 
place he submitted that since Article 
394 of the Constitution of India which 
Is the only enforcing provision does 
not apply to Jammu and Kashmir, Arti- 
cle 370 which is included in that provi- 
sion was never enforced nor did it be- 
come operative in the State, and re 
mained a dead letter on the statute 
book. Secondly it was submitted that 
Art. 370 was merely a transitory ‘provi- 
sion which was to subsist until the Con- 
stituent Assembly of the State framed 
its own Constitution. Thus after the 
State Constitution was framed in 1956, 
_ Article 370 became inoperative and no 


legislation could be applied to 


further 
the State including the amendments to 
the aia ea A 

first argument 


5. As regards the 

it was rightly pointed out by the learn- 
ed Solicitor General that Article 370 is 
a self-applying Article and applies ex 
proprio vigore without PE to depend 
n ae other e of Constitu- 

of India for its enforceability. Arti- 
de sb (1) (a) runs as follows:—~ .. 


cle 238 shall not apply to 
Jammu and Kashmir 
Article 370 applies straightway. Fur- 
thermore it would appear from the 
Constitution (Application to Jammu and 
Kashmir) Order of 1950 which was 
passed in consonance with the proclama- 
tion of Yuvraj Karansingh : 

ment of the Constitution that by clause 


(3) Arts. 1 and 370 were clearly applied . 
Kashmir. Cla- 


to the State of Jammu and 
use (3) of the said order runs thust— . 
‘Tn addition to the_ provisions of 
Article 1 and Article 370 of the Con- 
stitution, the: only other provisions of 
the Constitution which 
relation to the State of Jammu and 
Kashmir . be those specified in the 
Second Schedule fo this order, and shall 
so apply subject to the exceptions and 
am specified In the said sche- 


shall. apply in 
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Furthermore ae the second schedule 
bopanded to this Order Part XXII o 
oe o Constitution has been 
e 











plying to the State at least from the 
date when this o was 
ly, 26-1-1950. 


6. ‘It was however 
Constitution 


cle 370 having been enforced in 
ceased to be enforceable in 1954. 
seems e us that this argument is 
ly misconceived. Once Article 370 
came enforceable there was no question 
of its having ceased to apply even 
Article 394 was subsequently deleted, 
In fact since Article 370 applied ex pro- 
prio vigore it was not n at 


redundant, it was deleted by the 
stitution (Application to Jammu 
Kashmir) er of 1954. 


Je It was then submitted that 
Article 370 was merely a transitory 
provision: which ceased 2 operate after 


ad in its wee dated 15-2-1954 f 
recommended the Government o 
India for sia lor M application of Arti- 
cle 370. We are fortified in our 
by a decision of the Supreme Court in 
Sampat Prakash v. State of Jammu and 

- AIR 1970 SC 1118 at pages 
1122, 1123, Pigs a a t 
addressed 


jected oe their Lordships made the 
following observations :— 

_ “We are not impressed by ee of 
these two. arguments advanced 


Ramam: y. So far as the hitoricat 
background is con » the Attorney 
General behalf of Eo 


that the provisions of oe 370 should 
be held to be continuing in force be- 
cause e situation that existed when 
this article was incorporated in the Con- 
stitution had not materially altered, and 
troducing this article 


cise discretion in applying the In 
Constitution while that soera re- 
mained unchanged. ‘There Js consider- 
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able force in this submission. The 
re a of this article cannot, 
in these circumstances, be 
sistance for holding that 
became. ineffective after the Constituent 
Assembly of the State had framed the 
Constitution for the State, 
x x x 


There are, however, much stronger 
reasons for holding that the provisions 
of this article continued in force and 
remained effective even after the Con- 
stituent Assembly of the State had pass- 
ed the Constitution of the State. The 
most important provision in this con- 
nection is that contained in clause (3) 
of the article which lays down that this 
article shall cease to be operative or 
shall be operative only with such ex- 
ceptions and modifications and from 
such date, as the President may specify 
by Public notification, provided that 
the recommendation of the Constituent 
Assembly of the State referred to in 
‘clause (2) shall be ne before the 
President issues such a notification. 
clause clearly envisages that the arti- 
cle will continue to be operative and 
be operative only, if on 
the recommendation of the Constituent 
‘Assembly of the State, the President 
makes a direction to that effect, In 
fact no such recommendation was made 
by the Constituent Assembly of the 
State, nor was any Order made by the 
President declaring that the article shall 
cease to ta operative. 

x x 


This peN it very clear that the 
Constituent Assembly of the State did 
not desire that this article should cease 
to be operative and, in fact, expressed 
continued opera- 
e by making a recom- 


with this modification only. 


Further reference may also be made 
to the proviso added to Y Article 368 of 
the Constitution in its application to 
the State of Jammu and Kashmir, under 
which an amendment to the Constitu- 
tion made in accordance with Article 
368 is to have no effect in relation to 
the State of Jammu and Kashmir, wn- 
less applied by order of the President 
under clause (1) of Article 370. 
proviso thus clearly requires that the 
powers of the President under Article 
370 must be exercised from time to 
to bring into effect in 

TER made 


of these provisions, it must be held that 
Article 370 of the Constitution has never 
ceased to be operative and there can 
be no challenge on this ground to the 
validity of the Orders by Pre- 
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- stent. “But that does not 


The - 
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sident in exercise of the powers con; 
ferred by this Article.” . 
Lastly - Article -394 merely lays down 
the commencement of the various Arti- 
cles of the Constitution. Assuming that 
it did not apply to Jammu and Kash-. 
mir, the position will be that so far as 
the State of Jammu and Kashmir 
concerned, Article 394 will be non-exti- 
make the 
provisions of the Constitution: of India 
unenforceable. If there is no provision 
relating to the commencement of a 
particular provision, then the provision 
would apply the moment it is notified 
in the Gazette and this was done on 
26th January 1950. Therefore Arti- 
cle 370 would -start applying to the 
State of Jammu and Kashmir as soon 
as the Constitution was notified on 26-1- 
1950. For these reasons therefore the 
two arguments raised by the petitioner 
challenging a validity of Article 370. 
are ove 


8. It was then contended by Mr. 
Naqashbandi that by virtue of the 
Instrument of Accession the Ruler had 
surrendered only three subjects to the 
Government of India, namely, defence, 
communications and rnal , and 
under the terms and conditions of the 
Instrument of Accession the Govern- 
ment of India could nof exercise any. 
control which fell beyond the Instru- 
ment of Accession, unless the Ruler exe- 
cuted a supplementary Instrument of 
Accession by conf powers on the 
Government of India regarding these 
subjects. ce was placed Mr, 
Naqashbandf on paras § and 7 of the 
Instrument of Accession which may be 
quoted thus :— 


5. “The terms of this my instru- 
ment of Accession shall not be varied 
by any amendment of the Act or of the 
Indian Independence Act, 1947, unless 
such amendment is accepted by me by 
instrument supplementary to this instru- 
ment.” 

_ 7. “Nothing in this instrument shall 
be deemed to commit me in any way 
to -acceptance of any future . Constitu- 
tion of India or to fetter my discretion 
to enter into arrangements with the 
Government of India wonder any such 
tutio on. 3. 

the 


future Consti 
It was then argued that unies 
Ruler accepted the application of sub- 
fects not mentioned in the Instrument 
of ee: those subjects could nof 
under Article 370 
ment under Article 246. 
General repelled this argument of 
Naqashbandi on the ground that the 
ent of Accession was an agree- 
ment between the Ruler and the Gov- 
ernor General and was therefore an act 
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of the State. In these circumstances 
the terms, conditions, rights and _ liabili- 
ties arising under this Agreement could 
not be enforced by the Municipal Courts. 
In support of this submission he relied 
upon a decision of the Supreme Court 
in Firm Bansidhar v. State of Rajas- 
than, AIR 1967 SC 40 at page 42 where 
their Lordships observed as under :-— 


“It is now well established in law 
that the contractual liability of a for- 
mer State is binding on a succeeding 
sovereign State only if it recognizes that 
contractual liability. The reason is that 
the taking over of sovereign powers by a 
State in respect of territory which was 
not till then a part of it is an ‘act of 
State’ and the municipal courts recogniz- 
ed by the new sovereign have the 
power and jurisdiction to investigate and 
ascertain only such rights as the new 
sovereign has chosen to recognize or ac- 
knowledge, and such recognition may 
be express or implied from circumst- 
ances. In other words, accession of one 
State to another is an ‘act of State’, and 
the subjects of the former State may. 
claim protection of only such rights as 
the new sovereign recognises as en- 
forceable by the Courts.” 


9. In our opinion the observa- 
Hons of their Lordships in the afore- 
said case furnish a complete answer to 
the argument of Mr. 
Moreover in clause (4) of the Instru- 
ment of Accession the Ruler clearly 
provided that any future agreement be~ 
tween the Government of India and the 
Ruler of the State would be deemed to 
form part of the Instrument of Acces- 
sion. The ruler, Maharaja Hari Singh 
delegated his entire powers to Yuvaraj 
Karansingh by virtue of the proclama- 
tion dated 20-6-1949 (supra) and Yuva- 
raj Karan Singh by his proclamation 
dated 25-11-1949 directed that the Con- 
stitution of India be applied to the 
State as far as it was practicable. Thus 
these two agreements amounted to a 
subsequent agreement between the 
Ruler and the Government: of India 
and would be deemed to form part of 
the Instrument of Accession under cla- 
use (4) of that document. 


10. It was then argued by the 
petitioner that the applicability of the 
Taxation Laws (Extension to Jammu 
and Kashmir) Act, 1954, was void and 
unconstitutional inasmuch as the condi- 
tions mentioned in Article 370 for ap- 
plication of.these Acts to the State were 
not In amplification of his 
argument the petitioner drew our at- 
tention to Article 370 (2) which runs 
thus :— 

“If the concurrence of the Govern- 
ment of the State referred to in para- 
graph (ii) of sub-clause (b) of clause (1) 


S. M. S. Naqishbandi v. I-T, O„ Salary Circle 


Naqashbandi. . 
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or in the second proviso to sub-clause 
(d) of that clause be given before the 
Constituent Assembly for the purpose 
of framing the Constitution of the State 
is convened, it shall be placed before 
such assembly for such decision as it 
may take thereon.” 

and submitted that since the Act (supra} 
was regarding a matter not covered by 
the Instrument of Accession even after 
the Government of Jammu and Kash- 
mir had given its concurrence, it was 
necessary to get the concurrence of the 
State Government ratified by the Con- 
stituent Assembly before the Act could 


become a valid piece of legislation It 


was argued that at the time the Act 
was. applied the Constituent Assembly 
was already in session and had nof 
framed the Constitution and therefore 
it was obligatory on the part of the 
Government of India to comply with 
this provision before passing the Act. 
In our opinion, however, this argument 
appears to be without substance. In 





was convened, and not at the time after 
the Constituent Assembly had started 


Order of 1954 and that being the posi- 
tion there was no point in getting i 
ratified by the Assembly. When the 


there was a sufficient compliance 
Article 370 (2). 

11, It was then suggested thai 
Article 370 of the Indian Constitution 
ceased to be operative in view of the 
e nanon to this Article which runs 

us: nen 

“For the purposes of this article, 
the Government of the State means the 
person for the time being recognized by 
the President as the Maharaja of 


128 J. & K. [Prs. 11-14] 


Jammu and Kashmir acting on the ad- 
vice of the Council of Ministers for the 
time being in office under e Maha- 

T dated the fifth day 
ry ‘March 1 948.” 


The argument was that as the Explana- ` 


tion contains the words ‘Maharaja of 
Jammu and Kashmir acting on the ad- 
vice of the Council of Ministers’, the 


concurrence of the Sadar-i-Riyasat was _ 


not a sufficient compliance of Article 
370. This argument also appears to be 
wholly untenable because the Explana- 
tion was amended by Order No. C.O. 
44° of 15th November 1952 by which the 
Explanation was couched in the follow- 
ing language :— 

“For the purposes of this Article, 
the Government of the State means the 
person for the. time being recognized 
by the President on the recommenda- 
tion of the Legislative Assembly of the 
State as the Sadar-i-Riyasat of Jammu 
and ' , acting on the advice of 
the Council of Ministers .of the State 
for the time being in office.” 

Tt is true that at the present. moment 
there is no Sadar-i- Riyasat but there is 
a Governor, but in considering the vali- 
dity of the Act we have ‘to look-to the 
point of time when the Act was pass- 


ed and at that time the Head o of the 


State was designated as the Sadar-i- 
Riyasat and not Governor. . Therefore, 
there does not appear to -be any infir- 
mity in the Act on this score. 

12, It was then argued that the 
Constitution of the State framed, by the 
Constituent Assembly does not contain 
the area 2 


sion, does Section 5 
Constitution empower the President to 
apply Central laws to the State. This 
argument, in our opinion, is based on a 
oe mis-conception of the constitu- 
l#ional position.. We have already ob- 
served that by virtue of the Order of 
1954, Article 246 was applied and the 
power to legislate regarding matters 
contained in the Union List was confer- 
red on the Parlament by application of 
the entries in the Union List. Thus the 
area of accession if any was already en- 


[Constituent Assembly and the direc- 
Tre given by the Ruler’ even before 


State Constitution was framed. In. 


these circumstances therefore, there was 
no question ua giving further powers to 
the Parllamert by the State Constitu- 


provisions of the Constitution of 

so as to confer certain powers on the 
eal ane aa and Section 5 is merely 
confined matters over hipa the 


State Legislature can legislate is ` 


contradictory statutes in 


S. M, 8. Naqishbandi v. I.-T. O., Salary Circle | A. L Re 


wide in its extent because most of the 
entries in the Concurrent List have not 
been applied to the State. This argu- 
ment is therefore overruled. 

- 13. It was then argued that th 
power conferred on the President und 
Article 370 suffers from the vice of ex 
cessive delegation of powers, 






tion of India, for the 
sons :—- 

(1) Article 370 has been continued 
with the consent of the Constituent As- 
sembly which framed the State Con- 
stitution. 


(2) The power of the President to 
apply the ‘constitutio provisions is 
circumscribed by the fact that the con- 
currence of the State Government 
to be taken before the constitutional 
provisions can apply. . 

(3) The power to apply the Arti 
cles of the Constitution of India to the 
State is vested in’the highest authority 
in the whole country namely the Presi- 
dent of India and it must be presumed 
that the President would act constitu- 
tionally. : 

' In these circumstances therefore we 
are unable to agree with the arguments 


advanced by the petitioner on this 
ground. -> 
14. Lastly. it was argued that the 


State Income-tax Act being a.valid law 
within the meaning of Article 372 was 
saved by clause (8) of the Instrument 
of Accession and the Parliament had no 
Jurisdiction to : 

argument is in 
scrutiny it appears to be 
substance. It is true that: so long as 
the Parliament did not have the power 
to legislate on income-tax matters 
the State, the State Act would be 








could not be allowed to continue. 
other words the moment the Parliament 
passed the Taxation Laws (Extension to 
Jammu and Kashmir) Act, 1954, it re- 
sulted in an automatic repeal of th 
State Income-tax Act, because the ae 
lative field covered by Entry 82 of t 

Union List having been transferred 


the State Income- 
tax Act became dead ‘whee the Parlia- 


1971 
ment passed an Act on an identical 
subject. 
15. For the reasons given above, 


all the contentions raised by the peti- 
tioner fail. The petition is dismissed 


but in the circumstances without any 


order as to costs. 
J. N. BHAT, J. :— 16. I agree. 


` Petition dismissed. 
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J. N. BHAT, J. 


Smt. Vimla Kapoor, Petitioner v. 
Rajinder Kapoor, Respondent. 


Criminal Revn. No. 43 of 1970, D/- 
15-4-1971, against Order of S. J., Sri- 
nagar, D/- 29-7-1970. 


Criminal P. C. (1898), Section 479-A 
~ Prosecution for perjary — Sanction 
for prosecution for perjury can be order- 
ed only at the time of final judgment 
or order and not before, after consider- 
ing the whole evidence and circumst- 
ances of the case and only if it is expe- 
dient in the interest of justice and for 
eradication of perjury. (X-Ref.: Sections 
191/193, Penal Code). AIR 1963 SC 816, 
Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
(1963) ATR 1963 SC 816 (V 50) = 

1963 (1) Cri LJ 803, Shabir Hus- 
sain Bholu v. State of Maha-~ 
rashtra 3 

S. P. Gupta, for Petitioner: I. D. 
Grover, for Respondent. 

ORDER :— This revision petition is 


directed against the order of the Ses- ` 


sions Judge, Srinagar, dated 29-7-1970 
whereby he has ordered the prosecu- 
tion of the petitioner under Section 
191/193, R. P.C. 


2. The brief facts necessary for 
the disposal of this case are that one 
Rajinder Kapoor brought an applica- 
tion under Section 9 of the Hindu Mar- 
riage Act against the petitioner in the 
Court of the District Judge, Srinagar. 
On the pleadings of the parties a pre- 
liminary issue of jurisdiction was fram- 
ed by the learned Judge and it was de- 
cided in favour of the husband. There- 
after an application was moved on be 
half of the husband that the petitioner 
be prosecuted for perjury on the follow- 
ing grounds :— 

In her written statement dt. 12-7-1969 
in para 6 the petitioner had stated :— 

“the respondent after marriage was 
brought to Srinagar where she stayed 
with her husband upto July/Aug., 1966 
and then they shifted to Varanasi”. ` 
In para 7% of her written statement it 
was stated by her:—  -. 


FO/FO/C691/71/MNT 
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“For the respondent it became daily. 
routine to receive shower of abuses, 
criticism of her’ parents at the hands 
of her husband, mother-in-law, father- 
in-law, and sister-in-law and used to re- 
celve kicks and beating off and on from 
her husband. She was not permitted 
to go to her parents in Delhi so much 
so if the father of the respondent came 
to Srinagar to meet her, he was not 
permitted to see her. . In about 
the year 1965-66 the ‘petitioner fought 
with one of his brothers and left Sri- 
nagar with his family to settle down at 
Varanasi, Since August 1966 the peti- 
tioner and respondent have been resid- 
ing in Varanasi.” 

(Quoted from the interim order of the 
Court below). 


On the other hand in her statement 
which -was recorded by the Commis- 
sioner on 15-1-1970 she has stated :— 

“I never lived in Srinagar at all 
and in the same statement she has 
stated I have never been to Srinagar 


and I do not know whether the parents 


of my husband ever resided at Bararas. 
I do not know their whereabouts.” 
(Quoted from the interim order of the 
court below.) . 


The learned trial Judge says that this 
statement is clearly inconsistent and ir- 
reconcilable on the points contained in 
the written statement. Thereafter the 
District Judge comes to the conclusion 
that in the interest of justice for the 
eradication of the evils of perjury this 
lady should be prosecuted. Then he has 
quoted some authorities which I shall 
refer soon. -As I indicated above the 
application for restitution of conjugal 
rights is still pending and has not been 
finally decided. This is admitted by the 
Sessions Judge himself and he has de- 
voted a lot of space in his order to the 
discussion of this very fact and in pen- 
ultimate para of his order stated. 


“That being so, there is no legal 

objection to the complaint being made 
in the instant case at the present stage 
when the case still awaits the final dis- 
posal.” 
Long arguments have been addressed 
by the learned counsel for the petitioner. 
It appears that the parties are fighting 
a number of cases against each other and 
every attempt is made by each one of 
them to harasss and embarrass the other. 
Ordinarily people make so many con- 
tradictory statements and seldom ap- 
plications are made for proceeding 
against them for perjury and still fewer 
are the instances where the Courts have 
sanctioned prosecution in such cases. 
This is one aspect of the matter. 

3. Apart from this aspect the | 
learned counsel for the petitioner has 
pointed out that the order under revi- 
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sion suffers from legal defects in so far 
as there is no finding by the learned 
Sessions Judge that it is expedient that 
this lady should be prosecuted for per- 
jury for the eradication of the evils of 
perjury. Although there is no clear 
finding in these words but the order of 
the Sessions Judge can be. understood 
to have fulfilled this requirement as on 
page 6 of the order he says that :— 


“I have already held that this is a 
fit case in which in the interests of 
justice and for eradicating the evils of 
perjury the respondent may be prose- 
cuted for perjury ......... 

Therefore this contention of the learn- 
ed counsel for the petitioner is not 
correct. Then the Sessions Judge goes 
on to consider whether this is the stage 
at which the prosecution should be 
launched. As I indicated earlier the 
application for conjugal rights is yet 
sub-judice and only a p issue 
has been decided. This clear language 
of the section says that the prosecution 


shall be ordered “at the time of the de-. 


livery of the judgment or final order 
disposing of such proceedings.” ............ 
The ‘proceedings’ mean the whole case 
and not a preliminary issue. The Ses- 
“sions Judge has quoted some authori- 
ties but it was argued by the learned 
counsel for the petitioner that he mis- 
understood the authorities. He has 
quoted from AIR 1963 SC 816 but in 
the first paragraph which he has quot- 
ed, the Supreme Court has held that:— 


.-. «a at the time of the de- 
i of ‘the judgment or final order 
disposing of oe Nec record a 
finding to that eff 
which shows a that ‘even that au- 
thority lays that the proper time for 
passing such an order is when the final 
order or judgment is given in the case. 
The procedure of this section is analys- 
ed in note 1260B of the Code of Cri- 
minal Procedure by B. B. Mitra (four- 
teenth edition), 1967 Vol. II at page 994 
and it says as under :— 


“Section 479-A contemplates three 
steps. 

(1) the recording of a finding in 
terms of sub-section (1) at the time of 
the delivery of the judgment or final 
order disposing of the judicial proceed- 
ings in the course of which a witness 
has given false evidence. 


(2) issue of notice to the witness 
and giving bim opportunity of being 
heard; and 

(3) making of a complaint in writ- 
ing signed by the Presiding Officer of 
the court setting forth, the evidence 
which, in the opinion of the court, is 
false and forwarding the case to a 
Magistrate of the first class having 
jurisdiction to try the Case me wa. ss” 


Mohinder Singh v. Executive Engineer 


A. I.R. 


The principle behind this provision of 
law is very sound. The intention is to 
prosecute only such persons who have 
given false evidence in cases before a 
court so that the court acts upon such 
evidence at the time of final judgmen 
or order, taking into consideration the 
whole evidence and the entire circums- 
tances of a particular case and that too 
only when it is expedient in the inte- 
rest of justice and for purposes of eradi- 
cating the evils of perjury and fabrica- 
tion of false evidence. It is the expe 
rience of everybody who has something 
to do with the courts of law that in 
every case usually a number of wit- 
nesses tell lies and give false evidence 
and take contradictory stands in the 
same proceedings. If this power was 
used so generously, it would lead to 
prosecution of dozens of witnesses in 
each and every case. That would make 
the application of this section in 
every case rather the abuse of process 
of the court. The use of this section 
therefore requires circumspection fudi- 
cious and judicial approach and consi- 
deration of all circumstances and facts 
of the case which are before a court in 
their entirety only at its final stage and 
can be determined only by means of 
the final order or judgment as the case 
may be. 


4. Obviously therefore, on the 
bare reading of the Section 479-A. Cri- 
minal Procedure Code, the order for 
prosecution of the petitioner is prema- 
ture and cannot be upheld. and is here- 
by vacated. 

5. The result is that the revi 
sion is accepted and the order of the 
District Judge vacated, 

Revision Aired 
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M/s. Mohinder Singh and Co., Peti- 
tioner v. Executive Engineer Jammu & Cen- 
tral Construction Division, C. P. W. D. and 
others, Respondents., 


Arbitration Petition No. 27 of 1970, 
D/- 15-12-1970. 
(A) Contract Act (1872), S. 55—-Where 


a party to a contract commits defaults 
in performance of its part of the con- 
tract and gives extension on to 
the contractor to complete the contract, the 
time cannot be considered to be of essence 
of the contract, AIR 1915 P. C. 88 & 
(1950) 1 All ER 420 & AIR 1957 Punj 141 
& AIR 1955 Pat 201 & AIR 1967 SC 868 
& AIR 1923 Nag 140 & AIR 1940 Sind I 


Referred to. a 18) 
(B) Arbitration Act (1840), 38. 41 (b) 

— Interim relief can be granted . only in 

BO/CO/A599/71/GMJ/P 


1971 


roceedings or in pendin 
discretionary with the Court 
circumstances of the case and no party can 


suit and is 


), 
Rr. 1 and 2) — ATR 1968 Cal 594, Rel, on. 


(Paras 

Where after the dispute between the 
Government and the petitioner contractor 
was referred to arbitrator, the petitioner ap- 
plied under Section 41 (b) for issue of in- 
junction restraining the Government from 
executing other items of work through other 
contractors on the road constructed by the 
ar as it would efface the work done 


him making it dificult to take 
nA SpE of the road: 
Held, while givin ing relief of final 
measurements being taken, that the discre- 


tion could not be exercised in favour of 
granting the injunction. To hold up the 
construction and completion of the road till 
Arbitrator decided petitioners ` case would 
be against all canons of justice. A better 


road is a source of convenience to every- 
sae (Para 22) 
Referred: Chronolo ~ Paras 

(i967) AIR 1967 SC 868 
Te SCR 227, Goma ii 


Palaniswami N 
adas AIR 1963 Cal y dar “a 
Ranjit Chandra v. Union of India 


6, 20, 22 
(1957) AIR 1957 Pun J Tes 141 (V 44) = 
ILR (1957) Aen) , Dominion of 
ee and Son Delhi Ram Rakha T 
{ 1958) AIR 1955 Pat 201 42), 
Sadagar v. Dolegobind Ghose 5 
420 = 1950-1 


ey 1950-1 All E. 
KB 616, Charles Rickards “Ltd. v. 


enheim ll 
(1940) ATR 1940 Sind 1 (V 27) = 
188 Ind Cas 785, Sa Pan- 
nalal v. Secy. of Sta 15, 17 
(1981) ATR 1981 Lah 205 (V 18) - = 
32 Pun LR 221, Raghubir Das v. 
Sundar Lal 13 
(1923) ATR 1923 Magl 140 (V 10) = 
6 Nag LJ 91, D. W. Roberts v. 
yder 15, 16 
(1915) AIR AIR 1915 P. C. 88 9y: = 
43 Ind App 26, Jamshed odaram 
Irani v. Burjorji hunjibhai 10 
D. D. Thakur, for Petitioner; Amar- 


chand, Additional Advocate General, for 
Respondents, 


ORDER:— This an application 
under Section 41 of the ee h ct read 
with Order 39, Rules 1 and 2 of the Code 
of Civil Procedure for issue of an injunction 
restraining the respondents from executing 
any tons of work either rariny or 
through other contractors on Samba 
Batal Link road. The Bon ies recites 
that the contract of constructin Samba- 
Batal Road was sanctioned in favour 
of the petitioner for Rs. 78,83,287-00 vide 
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epending on - 
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| pena No. 1/EE-Jammu of 1967-68. 
© work was commenced by the petitioner 
on 15-6-1967 and com jetodfon 30-4-1970; 
the original time for pompletion of the 
contract was sir Ea m bit etitioner 
indicated in his letter dated 8-5-1967 that 
the construction would be delayed because 
of the late acceptance of the tender and 
SUE gs setting in of the Monsoon sea- 
son; that due to defaults of the department 
in various manners, the time of completion 
was extended upto 80th April 1970 thus 
making time pot the essence of the contract. 
The items of work to be ots by the peti- 


[Prs. 1-2] 


tioner are ae in Paragraph 6 of the peti- 
tion; that the departmental officers of the 
respondent in-charge of the work gave ins- 


tructions to other contractors to start other 
works while the work of the petitioner was 
still in progress. Final measurments have 
not been recorded the department so 


. On account of the dispute between the 
P and the department Shri V. V. 
Vaze of the Ministry of Works. Housing 


and Urban Development, was a Pon as 
an Arbitrator by the eer 
C. P. W. D. under the eea T clause. 
The instructions given by the officers of the 
department to other contractors have result- 
ed in the latter contractors’ starting their 
aie thus undoing and effacing the work 
done by the petitioner, Final measurements 
were requested for vide letters dated 14-5- 
1970 and 6th July 1970. This application 
was spported y an affidavit. 


2. Mr. Amarchand, the Additional 
Advocate General put in his objections on 
behalf of the respondent to this application 
which can be summarized as under:— 


That there being an arbitration clause 
in the agreement, this petition is not main- 
tainable. The petitioner started the work 
on 15-6-1967 but has not yet completed his 
work. From’ 30-4-1970 the petitioner is not 
doing any work at the ee a that it took the 

department a longer time originally 
stipulated i.e. the period of ee months to 
accept the tender of the petitioner. -The 
pia eo agreed to the delay means of 
letter dated 8th May 1967 and ulti- 
mately started working on 15-6-1967. The 
petitioner had to construct 27 Kilo-metres 
of road; out of this possession of about 2 
Kilo-meters of land could not 
him at once but was 
three months and eight days. It is admitt- 
ed that time off and on was extended sub- 
ject to the condition that time was of the 
essence of the contract and extension did 
not in any way affect the rights of the res- 
ondent, This road is a strategic and de- 
ence road. As the petitioner did not do 
any work on road after 80-4-1970 other 
contractors had to be asked to carry on 
other items of work which did not clash with 
the work of the petitioner. The other con- 
tractors are doing their work from 80-4- 
1970. Mr. V. V. Waze has been appointed 
Arbitrator to settle certain disputes between 
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the parties who is competent to decide all 


disputes between the arties. Final 
measurements fave been en. There are 
no valid grounds for granting the relief 


claimed by the petitioner. 

3. After these objections were put 
in by the respondent the petitioner again 
put in a rejoinder. the rejoinder he says 
that the matter of issue of injunction is out- 
side the jurisdiction of the Arbitrator, The 
work was completed by the petitioner on 
80-4-1970 when he handed over the site to 
the respondent. Other contractors have since 
been working on this road. The allegation 
of leaving the work unfinished is denied. 
The petitioner reiterates that by meang of 
his letter dated 5-6-1987 he conveyed to 
the department that the road could not be 
constructed within six months as originally 
stipulated owing to the delay caused by the 
department itself and that continues to be 
a part of the contract. Time was not the 
essence of the contract. That the work was 
completed by the petitioner’ before 80th 
April 1970 is admitted by the Executive 
Engineer in his letter dated 6th March 
1970. Work of catch-pits had not to be 


done by the petitioner as alleged by the res- - 


pondent; the nature of the road_ being 
strategic is denied. According to the peti- 
tioner the work which has been started by 
the new contractors on this road will de- 
finitely disturb and damage the work done 
by the petitioner and will make it difficult 


{Prs. 2-6] Mohinder Singh v. Executive Engineer (Bhat J.) 


ALR 
6. The first . point ds about the 
maintainability of this petition. The learn- 


ed counsel for the petitioner has drawn my 
attention to Section 41 (b) of the Arbitration 
Act, which reads as under:— 


“(b) The Court shall have, for the pur- 
pose of, and in relation to, arbitration po 
ceedings, the same poa of making orders 
in respect of any of the matters set out in 
the second Schedule as it has for the pur- 
poe of, and in relation to, any proceedtiigs 

efore the Court: 

Provided that nothing in Clause (b) 
shall be taken to prejudice any power which 
may be vested in an arbitrator or umpire 
for making orders with respect to any of 
such matters.” 

The second schedule of the Arbitration Act 
mentions the powers of Court under Sec- 


-tion 41 about which the Court can pass 


orders, and they are:— 
“1. The preservation, interim custody 
or sale -of any which are the subject 
matter of the reference; 
2. Securing the amount 
in the reference; 


ae us detention, Paon ee 
pection of any property or thing w. is 
the subject of. the reference or as to which 
any question may arise therein and authoris- 
ing for any of the aforesaid purposes any 
erson to enter upon or into any land or 
uilding in the possession of any party to 


in difference 


to take the final measurements. The peti- the reference, or authorising any samples to 
tioner -approached the A eo aes as per his ` be taken or any observation to be made, or 
letters dated 14th May 1970 and 6th July, experiment to be tried, which may be neces- 
1970 to finalise his bills which was not sary or dient for the purpose of obtain- 
done. No fi measurements upto date ing full information or evidence. 


have been taken or recorded. 


4, Against this further ip eas 
Mr, Amarchand, the learned counsel tor the 
respondents, filed objections that this re- 
joinder was only arguments and repetition 
of the main application so not covered 
any provisions of law. Nonetheless a 
reply thereto has been filed. In this reply it 
is said that the contractor petitioner left the 
work incomplete. Time was of the essence 
of the contract. Work of catch a also 
was to be done by the petitioner. e dis- 
pute raised by the petitioner relates only to 
measurements of -work; final measure- 
ments of earth work were recorded and paid 
for in the bill dated 9th January 1970. 
Final measurement of the work done by the 
petitioner was taken in presence of the re- 
-presentative of the petitioner; on the peti- 
tioner’s desire a date was appointed and the 

etitioner was asked to be at the spot but he 
d not turn up. 

5. Parties produced a number of 
documents in Sapnon of their contentions. 
I sball now deal with the points argued at 
op by the learned counsel for the parties 

even by the petitioner and the Execu- 
tive Engineer Mr. J. L. Humar, Executive 
A aa oe Const, Div: Central 


4, Interim injunctions or the appoint- 
ment of a Receiver; 


5. The appointment of a guardian for 
a minor or person of unsound mind for the - 
oses of arbitration proceedings.” 

is Section 41 (b) with the second 
Schedule ave arp powers to the Court 
to pass orders in the nature of preservation, 
interim custody or sale of goods which are 
the subject matter of the reference, to pass 
interim injunctions or appoint a receiver or 
pass orders regarding detention, preserva- 
tion or inspection of any property or autho- 
rising any person to enter upon. any land 
or building etc., etc. ‘The power given to 
the court to pass such emergency orders 
even when the matter is before the Arbitra- 
tor is very wide and this Section 41 (b) of 
the Act is to clothe the Court with the same 
powers in relation to arbitration proceeding, 
to issue interim orders for the preservation 
and safety of the subject matter of the dis- 
pute and in relation to other matters ag it 
would have in relation to proceedings be- 
fore itself. Where an application is filed 
before the Court u/s 20 F) of the Act, or 
where the reference to arbitration is made 
through the intervention of the Court, the 
Court having seized of the case, can pass 
every appropriate interim order, The only 
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limitation is that an interim relief under this 
section can be granted by the Court in 
some proceedings or mo pae suit, In 
the absence of such p ngs an applica- 
tion under this section is not maintainable 


— See AIR 1963 Cal 594. The result is that 
the Court has inherent authority under this 


provision a law to necessary interim 
orders. I have also Feld so in some earlier 


cases, some of w are reported also. The 
case is pending in this Court urt started on an 
plication re the petitioner on 28-7-1970. 
The dis dispute between the parties has been 
rolera. to the arbitration of Mr. Waze and 
the next date fixed in the case in this 
is 31st January 1971. 
| 7. The power - being there, the 
question is whether such power should Us 
exercised by the Court or not. The 
of interim relief in any suit or proce ng 
is always discretionary with the Court. 
can as a matter of right claim an in- 
junction or an interim relief. The grant or 


refusal of such reliefs is to be determined 


after takin the circumstances as also the 
balance of convenience as it is said, into 
consideration. 


8. The second point that was de- 
bated before me with great vigour by the 


parties is whether time was the essence of - 


this contract or not. Let me first take the 
case of the respondents in stressing that 
time was of the essence of the ores Ni Mr.. 
Humar submitted written arguments also. 
According to him the following facts in- 
dicate that time was of essence in this con- 
tract. In the letter of acceptance dt. 5-68- 
1967 the Deen hs tol 
ders shall -be ed from the 10th day 
ie order to commence 
was a priority work con- 
defence of the country, 
therefore, such-a short period of six mon 
was fixed for the completion of this road. 
About oe bein ces the essence of the con- 
tract, he has with his reply rejoinder placed 
on record the documents viz.— 

l. Letter No, 23 (1) 67-Camp Madho- 
pal dated Jammu, the 5-6-1967 from the 

ecutive Engineer to the titioner. 

the last para thereof it is said that:— 


“You are also directed to start the 
work at once. Please note that the Ems 


allowed for oes out the work, as 

tered in the tender shall be ekna. fren 
the tenth day after the date of this order 
to commence work.” 


On this, = es the learned counsel, that 
time was the ogee in this contract. 
He has als ref 


erred t 
2. Letter No. MCCD/SBR/4 Oe. a 
1440-41 dated Madhopur, the 8 
from the Executive Engineer to ae peti- 
tioner. In the last para of this letter it is 
said that:— 

“Provided that notwithstanding the ex- 
tension hereby granted time is and shall 
continue to be essence of the said agree- 
ment.” 
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that the ten- 


Jn this letter a request 
work is reiterated and a 
` made ae oe 
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As against these documents, the petitioner 
has relied on the following facts and docu- 
me — 

:— 1. The acceptance of the ten- 
der hare by the peutonss was to be 
given within 90 days but this was not S 
AS a ae the respondents in 

graph 3 of their original objections ted 
80-10-1970. The petitioner informed 
authorities by means of his letter dated th 
May, 1967 that as the: matter of fi 
ceptance of, the tendér had aa delved 
by the authorities for more the si 
lated time and the rainy Season had 

in, he could not keep to his original se 
dule of six months. 

handed 


2- The entire site was not 
over to the petitioner as admitted by the 
respondents in their paragraph 4 of the 
objections wherein they state that the peti- 
tioner had to construct 27 kilometres; out 
of this possession of 2 kilometres of land 
could not be given to him at once but was 
given to him after 3 months and 8 days: 

3. It is also admitted that on the peti- 
Honer’s request time for completion of the 
work was extended off and on. 


4. No completion time was fixed in 
the agreement. In the original agreement, 
the provision of extension of time was also 
ie g with the time limit of six 


mon 
5. Running account bills had to be 
paid ev fortnight but from 15-86-1987 
1970 only 29 on account bills 
paid whereas 69 bills: should have 


Documents:-— 

l. Letter No. ' MCCD/SBR/4 (69) P 
1440-41 dated Madhopur, the 3-3 - 
ready referred to above. a 2 of 
this letter. reads as under:—- 

.- “The provisional extension of time for 
the sal nce of the above noted work is 
to 80-4-1970 without prefudice 
to ae t of Government to recover liqui- 
dated aaa in accordance with the pro- 
e a, 2 of the agreement.” 
4) 69/1028 dated 
Madhopur the - 122 107 from the Execu- 
tive Engineer to the petitioner wherein it 
ig stated that the items of work listed there- 
in are pending completion “ w are e 


ee please C E thè ding 
Of WOrk.... last paragrap 
it is stated that ou are therefore re- 


quested to take in hand these items of work 
early so bac the work is completed in all 


No. 68 (4) mae. MG ve 
vn/S8sId dated Madhopur the 5-6-70 fr 
the Executive Engineer . to the titioner. 
to complete the 
erence has been 
letters- dated 20th Feb., 
1970, ‘25th March, 1970 and 27th A 
1970 nd it is stated that “in spite of 
requests you have not.taken any steps “to 
resume the work and complete the same. 
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The petitioner's case further is that under 
the C.P.W.D. seer Vol. 2, time for exe- 
cution of works of different types and kind 
is given 
For every work of Rs. 5 lacs to 
Rs. ten la . 12 months 
ot eve additional work of 
5 lacs and part thereof 3 months. 
The petitioner, according to this are was 
entitled to complete work in 4 years 
and months, Le., upto 14th Si 1971. 
This is the case put forward by 
the an regarding whether the time was 
of the essence of the contract or not. Let me 
now discuss the authorities on this point. 
10. The Privy Council as far back 
as in 1915 in a case reported i ATR 1915 
PC 83 had to remark that equity would 
look to anne to: determine if time is of 
ee and held that:— 

m agal n law of ity, which 
governs the ri of the es in cases 
. of specific pe AAS of contracts to sell 
reál estate, looks not at the letter but at 
the substance of the agreement in order to 
BES A the Eae notwithstand- 

ae specific time within 
ich comp etion a ie dake place, really 
iad in substance intended more than that it 

should take place within a paatat ss time.. 
Prima facie, equity treats the importance 
o such time ov of thee su : ra vel 

e main purpose o e parties, and it 

enjoin specific ormance notwithstan ding 
o 


Their Lordships further said that undue 
delay could a be excused and reasonable 
notice was sufficient nor should injustice 
be caused and what has passed between 
the parties prior to the signing of the con- 
tract had to be taken into consideration in 
determining ether time was of the 
essence of a contract. 

Il. It has also been held by nume- 
rous authorities ether time is of 


estion of the intention 

is intention of the parties has 
termined on the facts of that particular 
case. y there is a stipula- 
tion that time should be of the essence of 
the contract, it can be subsequently waived 
and that waiver can be ascertained from 
the facts of the case. 
terms are altered and the original condition 


Even if ori 


in regard to time is waiv subsequent 
a tice fixing a time must reasonable. 
See (1950) p All ER 420. 


12. In AIR 1957 Punj 141 the 
Pisoni firm by a tender had contracted 

supply the Government a certain i Saad 
ity of bhusa, to its various mili 
at various periods. The tape ra 
a certain sum as security for due perform- 
ance of the contract. By the terms of the 
contract, the Government undertook to 
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arrange for aoe wago ous but did not 
guarantee plaintiff how- 
ever was to mu before the wagon 
programa one pply of wagons, 

owever, a ae to be the d for non- 
fulfilment of the contract. ere was a 


contemporaneous oral agreement that the 


Government would supply the wagons. On 
the requisition of the eelaintift the Govern- 
ment sent wagon pe to the plaintiff, 


but on P ice en there were some cleri- 
cal oT ermits, T Pis 
could not A Td e plaintiff pur- 
chased the required quantity of T at 
various centres and was frequently apply- 
ing for wagons. The plaintif could not 
ap ly the bhusa. The Government sought 

orfeit his security deposit but the Pun- 
‘ab High Court rejected the contention of 
the Government. 

13. In AIR 1955 Pat a it was 
held that in a contract for sale of land there 
must be an express stipulation making time 
essence of the contract and in AIR 1981 
Lah 205 it was held that the court should 
look at the substance of the contract in 
order to ascertain whether the time 


that time is specified for the 
of a certain act is not, by its 
to prove that time was o 
the Sears 


In AIR 1967 SC _ 868 their 

Lordchins have held that fixation of period 
within which contract is to be performed 
does not make stipulation as to time pend 
the essence of the contract nor does a de- 
fault clause by itself evidence intention to 
Ə the e as an essence of the con- 


sufficient 


the essence of 


15. ae following two cases are 
more akin and ane to the facts of this 
aan ve AIR 1923 Nag 140 and AIR 1940 


16. In AIR 1928 Nag 140 a con- 
tract ran as follows 
whole. work will be Mene aa 
in 4 months from the date of 
mission in writing from Mr. D. E 
A fine of Rs. pA per day will be exacted 
for every day after that date if the work 
ae completed within the above noted 


It was held that time was not of the es- 
sence of the contract in this case. 


17. In AIR 1940 Sind 1 the appel- 
lant who was a contractor took u two con- 


the excavation of a 


2 Dn te be Oe eee to fill 
of called 


anks 
BEL 5/L ex Warah branch aask ent 


the ex- 
cavation of approximately 1,22,6 bi 
feet of earth, F Formal J agreem pe 
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drawn up which contained different reci- 
tals. It was expressly provided that time 


will be the essence of the contracts but at 
the same time another clause of the con- 
tracts made provision for extension of time. 
Another. clause authorised levy of penalty 
in case of non-performance. On these facts 
when a dispute arose between the parties, 
io., the contractors and the Government it 
was argued on behalf of the Government 
that time was of essence of the contract. 
Their Lo negatived this contention 
of the counsel for the Government holdin 
that the question whether or not time is 
the essence of a contract is a question of 
the intention of the parties to 
from the terms of the 
there is an express provision that time is 
of the essence of the contract and at the 
same time provisions for extension of time 
in certain contingencies without limit or 
qualification and for the levy of a 
it cannot be said that it was intended that 
time should be of the essence of the con- 
tract. 


18. I have given the facts of these 
cases and certain authorities covering the 
subject whether time is of the essence of a 
contract. In this case even a cursory glance 
at the documents and the facts mentioned 
above leave no doubt in my mind that time 
was not of essence of the contract. In the 
first place the tender was made in a parti- 


cular month under certain specified condi- 
made. 


tions. The acceptance was to be 
within 90 days which admittedl 
done. The pona 

8th May, 19 i 
ed working of the contract that in view of 


the chan conditions the time limit of 
six months could not be stuck to. Then 
even the possession of the full tract of land 
was not edly given to the petitioner 
by the respondents within time. Thirdly 
the ent has itself given extension 


after extension to the contractor to finalize 
the agreement. Even the letter name- 
Jy Letter No. 68(4)69/1028 dated Madho- 
, the 12-2-1970 (Annexure 
one pe requests the contractor to 
e pending items of the 


work. Another letter dated 
No. 68(4)70-Works (Vol. VI)/8531 
xure RC) from the Executive Engineer 
the contractor wherein the contractor has 
been oa to ae i Mise contract. eae 
even in the year without sp 
any particular period in which the Sk 
had to be completed the contractor is ask- 
ed to complete the pending items which 
shows that the department and its authori- 
tiles never considered the ori time of 
ix months as the essence of the contract. 
They have themselves been extending it 
from time to time upto the year 1970. It 
would be a contradiction in terms that time 
was the essence of the contract yet time 
not once but a number of 


at more. 
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times. There is one more circumstan 
negativing this plea of time being the es- 
sence of this contract. th iginal 


agreement running paym 
made fortnightly. According to 


tioner running bills had been d 
from 1967 to 1970 whereas 69 such bills 
d have been paid. If time was of the 


the parties and. not for only one of them. 
The respondents could not commit defaults 
so far as their part of the performance of 
the contract is concerned, and insist on the 


performance of the contract by the other 
- party within the time [imit fixed. 
19. Next I consider the reliefs 


claimed by the petitioner in the petition. 
The petitioner contended that before other 
contractors work on this road final mea- 


surements may be taken in his presence. 
It was at one stage on behalf of 
the respondents that measurements 


had been taken in presence of the contrac- 
tor or his representative. But it was ad- 
mitted t there was no such indication 
available from the record of the respon- 
dents as to who on behalf of the petitioner- 
contractor was present when any particular 
measurement was taken. During ents 
also the Executive Engineer present made 
a statement in the court that the Depart- 
ment had no objection to the measurements 
being taken in presence of the petitioner 
or his representative but in the written 
arguments he has not stuck to this position. 
In my opinion it would be in the interest 
of the parties to get measurements taken 
again in presence of the pennen or bis 
representative. This would minimise the 
dispute between the parties and lessen the 
area of conflict thus making the learned 
Arbitrators work less : 
parties shall therefore, after fixing time by 
mutual consent, complete the measurement 
of the work done by the petitioner in the 
presence of the petitioner or his represen- 
tative. If the petitioner even due 
notice is not represented he shall have to 
thank himself. 

20. The petitioners learned coun- 
sel has vehemently argued that I should 
issue an injunction restraining the respon- 
dents not to allow other contractors to work 
on this road till the case of the petitioner 
is finally ed. On the other hand it is 
argued that the road is a very strategic and 
being a defence road no such in 


r to an authority reported as 
AIR 1968 Cal 594. In that case the ap- 
plicant who was a contractor had under- 
taken construction of certain works for the 
Government under an agreement. e 
agreement contained a rescission clause 
under which the Government could rescind 
the contract in case it was not completed 
within the stipulated time and get the un- 
executed part done through another 
agency. ere was also an arbitration 
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clause in the contract. As the contractor 
failed to complete the works in the time 
prescribed, the Government rescinded the 
contract and invited fresh tenders for the 
execution of the said works. On an appli- 
cation filed the contractor for issue of 
an interim relief by way of an injunction 
restraining the Government from accepting 
another tender and seeking a reference to 
arbitration of the .dispute between him and 
the Government in specific performance of 
the arbitration clause, the injunction was 
refused by the Calcutta High Court be- 
cause the injunction would cause further 
elay in the construction work considered 
very urgent by. the Government. 


21. In this case according to the 
Contractor he has completed the work and 
over the road to the . department 
on 30-4-1970. The department’s case is 
that the petitioner had not completed the 
work allotted to him and he has not done 
any work | after 30-4-1970. Some docu- 
ments on the file would indicate that the 
road has been taken over by the depart- 
ment on that date. There is Annexure No. 
l, being letter No. 63(4)70-CCD/4-5 dated 
Madhopur, the 6-3-1970 wherein a request 
is made by the Executive Engineer Madho- 
Central Construction Division, to the 
Executive Engineer, Madhopur Gentral Di- 
vision, to withhold an amount of Rupees 
70,000/- from the next bill of M/s. Mohin- 
der Singh and Co. as “the accounts of M/s. 
Mohinder Singh and Co. for the work 
(earth work retaining walls, parapets and 
culverts on Samba Battal Link Road) - are 
oing to be finalized shortly”, and secondly 
ere is Annexure II being letter No. MCC 
D/SBR/4(69)70/1440-41 dated Madhopur 
the 8-3-1970 from the Executive Engineer, 
Madhopur Central Construction Division, 
to the petitioner extending the time for the 
completion of the work upto 30-4-1970. 
Thirdly on 12-2-1970 vide Letter No. 63/ 
(4)69/1028 (Annexure No. RB) to the sup- 
plementary objections of the respondents 
the contractor was requested by the Exe- 
cutive Engineer, Madhopur Central Divi- 
sion, to complete the pending items of work 
given in that letter. 


: These letters lend support to 
the contention that the road has been taken 
over by e Department on 30-4-1970. 
Keeping ‘this fact and the ratio decidendi 
Cal 594 in ‘view and a 


titioner in dieetin the respondents that 
ther items of wor 
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it may be the army or the civil public. Al- . 
though this prayer is vehemently pressed 
by the learned counsel for the petitioner, 
it is rejected. 
: A copy of this order may also 
be sent to the learned Arbitrator. 
Order accordingly. 
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FULL BENCH 
SYED MURTAZA FAZL ALI, C. J., J. N 
BHAT AND JASWANT SING J. 
Triloku and others, Appellant v, Wazir 
Chand and another, Respondent. 
First Appeal No. 50 of 1969, D/- 1-5-- 
971, against judgment of Dist. J., Jammu, 


l 
D/- 7-11-1969 

Jammu and Kashmir Hindu Succession 
Act (38 of 1956), S. 18 — Succession m 
case of Hindu females — A son of the first 
husband of a female Hindu is entitled to 
succeed on her death to the property in- 
herited by her as heir of her second hus-. 
band in preference to the relations of her 
second husband — Fact that she had no 
son from her second husband cannot con- 
fer right to inheritance on the relations of 
her second husband. (X-Ref.— Hindu 
Succession Act (1956), S. 15) — AIR 19869 
Bom 205, Followed. (Paras 6, 8, 9) 


Cases Referred : nce Paras 
(1869) AIR 1989 Bom 205 (V 56) = 
70 Bom LR 778, Ananda v 
Appa Bhima l, 2 
Rachpal Singh, for Appellant; D. D. 
Thakur, for Respondent. . 
BHAT, J.: The facts giving rise to 


this civil Ist appeal are as follows: 

Triloku and others are connected with 
one Rasila, through a common ancestor 
Jasso. Rasila had left a widow Mst. Chiri 
who died in 1961. Defendant No. 1 Vazir 
Chand is the son of Mst. Chiri from her 
previous husband Puchu. Wazir Chand 
sold 3 kanals and 17 marlas of land by 
means of a sale deed dated April 1, 1969 
to defendant No. 2 Mohinder Nath for a 
consideration of Rs. 7,000/-. This land was 
inherited by Chiri from her husband Rasila. 
The plaintiffs averred that they were en- 
titled to this land and Wazir Chand d 
no right to transfer the same to Mohinder 
Nath. The plaint is very badly drafted but 
the facts can be gleaned from the pleadings 
and the judgment of the learned District 
Judge as narrated by him in his judgment 
under appeal. The proved facts in this 
case are that Wazir Chand is the son of 
Mst. Chiri, widow of Rasila from her pre- 
vious husband Puchu. Mst. Chiri married 
Rasila. Rasila died during the lifetime of 
Mst. Chiri who inherited the land in dis- 
ute from him and Mst. Chiri also died in 
961 without leaving any issue from Rasila. 
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According to the plaintiffs appellants, they 

as A of Rasila, are entitled to the 

wich original y 

a, subsequently eri 
Chiri, 


The learned District Judge has, after 
discussing Section 15 of the du Succes- 
sion Act, 1956 which is Section 18 of the 
fan and Kashmir Hindu Succession Act, 

o. 88 of 1956 (hereinafter referred to as 
“the Act”) and relying upon an authority 
reported as AIR 1969 Bom 205 held that 
Wazir Chand being the son of Mst. Chiri 
from her previous husband, would inherit 
the property which had been inherited 
Mst. Chiri from her husband Rasia but 
the agnates or reversioners of Rasila could 
not inberit the property; hence he dismiss- 
ed the suit of the plaintiffs-appellants by 


his judgment dat November 7, 1969. 
Against this judgment and decree the pre- 
sent appeal has been preferred. 


2. The only authority that has been 
nae ee to our notice on the point is of the 
Bombay High Court reported as AIR 1969 
Bom 205 as already mentioned. 


3. The argument of the learned 
counsel for the appellants is that sub-sec- 
tion (b) of Section’ 18 (2) of the Act lays 
a different mode of succession in case of 

roperty inherited by a Hindu female from 
hee husband and from her father-in-law. 
According to the learned counsel the old 
Hindu Law which is also called the Shas- 
tric Hindu Law governs succession to pro- 
ty inherited by a female from her hus- 
ba In case of a Hindu female dying 
intestate and without any issue from her 
husband, whose property she has inherited, 
the inheritance would devolve upon the 
heirs of the husband and not upon her own 
heirs as given in Section 18 of the Act. 
According to the appellants such an inherit- 
ance would devolve upon the heirs of Ra- 
sila deceased. as a Wazir Chand who 
being the son of Puchu had no relationship 
with Rasila. The purpose of making an 
exception in the case of ee left 
behind by a Hindu female erited from 
her husband ne from her ao w was 
to preserve the property in the y to 
which it bdoase d. On the oher hand th 
argument of the learned counsel for the 
respondents is that Section 18 (2) (b) of the 
Act clearly lays down that the S 
would devolve on the.heirs of the hus 
only when there is no son or daughter of 
the deceased widow including the children 
of any predeceased son or daughter. The 
learned counsel reinforces his argument by 
a reference to the case decided by the 
Bombay High Court as referred to above. 


4. We have given our careful con- 
sideration to the arguments advanced. The 
Bombay High Court has given a well rea- 


soned judgment on this point. It has held 
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that while interpreting a provision of any 
statute, the statute has to be literally con- 
strued. according to the words used in their 
ordi and na atical meaning. 
It has further held where the wor 
or phraseology used in any statute are- plain, 
reference to the object and the intention 
of the Legislature is irrelevant and imma- 
terial. Then it has held:— 

“A son by the first husband of a fe 
male Hindu is entitled to succeed on her 
death to the property inherited by her as 
sole heir of her second husband, in prefer- 
ence to the nephews and grand-nephews of 
her second husband under Section 15 of 
the Hindu Succession Act of 1956. 

The scheme of sub-section (1) of Sec- 
tion 15 at once shows that the property of 
Hindu females dying intestate is to devolve 
on her own heirs. The list of such heirs 
is enumerated in Section 15 (1), clauses (a) 
to (e) who can be said to be nearer an 

earer to the deceas emale Hindu hav- 
ing regard to the current notion and con- 
ception re g the closeness of the rela- 
tionship. Sub-section (2) 

ceptions only with re 
acquisition viz., inheritance, and then again 
the exception is confined to the property 
inherited by her either from her (1) fath 


provides for ex- 
to one source of 


ather or 
mother or @) from her husband or from 
her father-in-law. But in engrafting these 
two exceptions the Legislature has taken 
care to emphasise that these exceptions will 
operate y in the event of the female 
Hindu not leaving her direct heirs viz. 
her son or daughter or children of the pre- 
deceased son or daughter. By making the 
exception to operate only in the contingency 
of female Hindu not leaving any son or 
daughter or children of the predeceased son 
or daughter, the legislature has only acted 
consistently with its main object of confer- 
ring absolute title on female Hindus to the 
properties inherited by them. 

There is no warrant to assume that the 
pone state intended to deprive the sons 
and daughters-or their children from in- 
heritance of the property left by a female 
Hindu dying intestate merely because they 
were born to her from some other husband 

.the one from whom the property in 
dispute was inherited by the female Hindu.” 
further held that the “son” used 
in this section would include an illegitimate 
son of the Hindu female also. 


5. Much can be said for either of 
the views. It was for ose that we 
tried to find out the pro ings of the 
Lok Sabha when this Act was on the an- 
vil. If we had been able to procure those 
proceedings we would have an idea as to 
what was the intention of the Legislature 
in this To that extent we do not 
agree with the observations of the Bombay 
ae Court that a reference to the object 
and the intention of. the Legislature has to 
be ignored when the ears ac of a statute 
is p We may remark that this sub- 
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section is not very ha worded, there- 
fore, it would be all the more necessary to 
trace the intention of the legislature in en- 
acting provision but in spite of our 
best efforts we have not been able to get 
those . proce . Hence the case has to 
be decided on the language of the section. 


6. There is some force in the ar 
ment that the legislature did not a ae er 
intend to wipe out the 
Shastric Hindu Law. Even ee he Cane 
Hise Court has observed:— 


_As is well known, the rights of 
ai ‘Hindus in the property suffered 
from several infirmities under the original 
text of the Hindu. Law. Attempts were 
made from time to time to remove such in- 
firmities, tations and restrictions on 
their o to hold, acquire and inherit the 


e ol ‘old ‘concept of succession by female 
widows was to give 


not eee except for le 
by virtue of Section 14 
Succession Act which pl eat to See 
ton 12 of our Act any property possessed 
by a female Hindu whether acquired be- 
fore or a the commencement of this Act 
shall be held by her as full owner thereof 
and not as a limited owner. With this 
conferment of absolute rights in 
on a Hindu widow, it seems that 
lature has taken care‘ to preserve the pro- 
perty in the same to ae it ori- 
y aad if ane ee 
inherited by the female Hindu from 
father or other under sub-section (2) A) 
of Section 13, or from her husband or from 
her father-in-law under sub-s. (2) b) of the 
same section. But again here it ares 


that an exception has been made in 

case of her son, dau = or children of 
pre-deceased a or = See excep- 
tion may have been in view 


the nearness of csi a oe du fe- 
male with her children by any husband. 
We agree with the observations of the 
Bombay High Court that when there is no- 
thing more to’ assist the court in interpreting 
a particular provision of a particular statute, 
the plain eae of the statute has to be 
taken literally and grammatically. 
Therefore while we feel that the legis- 
lature intended not to allow the by the 
of one family to be taken away ee 
members of an entirely different an 
connected family yet the legislature jens 
to have relaxed this rule so far as the child- 
ren of Hindu female were concerned. For 
this reason sub-section (2) (b T Section ey 
of the Act has been enacted that ya foal 
which igen 


go to her son or daughter or ite ldea 
of a pre-deceased son or daughter if there 
were any. It was of no consequence whe- 
ther the were from the same hus- 


Triloku v. Wazir Chand (FB) (Bhat J.) 


A. I. R. 


band from whom the female Hindu had 
a or from a different husband. 
After all they were the children of the 
same mother. But barring these relations 
which can be said to be part and parcel of 
the perl of the mother, the 
herited by a female Hindu from her aa 
band or father-in-law would go not to her 
heirs as mentioned in Section 18 D, but 
to the heirs of her deceased husband. 


7. We adopt the arguments of the 


Bombay Court while coming to this 
conclusion but we find further intrinsic 
evidence ae a wording of the section 

` which su this die interietation of ours. 
The words cater bare in these two pale en 
are hae ae pro inherited b female 
m her father or mo a shall de- 


ae -not upon the other heirs referred 


to in sub-section (1) in the order specified 
therein but upon the heirs of the father,” 
and similarly sab docim (2) (b) of this seo- 
tion reads as under:— 

“Any property inherited by a ag oe 
Hindu fon her husband or from her 
father-in-law shall devolve in the absence 
of an ae oF ee of the deceased 
(includi r Senek children of any pre-deceased 
aon a ghter) not upon the other heirs 
ed tọ in sub-section (1) in the order 
a but upon the heirs of the 


8. In both these sub-sections the 
“other heirs” which show that 
the Tegislature regulated the mode of suc- 
cession to the ERY of a female Hindu 


in two ways. had a son or a daugh- 
ter or the children of a -deceased son 
d whatsoever 


or daughter a any hus 
the first heirs to inherit the pro- 
perty would he her own children in the 
wo of the section son or daughter or 


Hindu mentioned in sub-section (1) of this 
very section would not inherit the perty 
but the heirs d 


Aces o to the 
ES erion 18 (1) 5 eae ae 
at Sec oh a e Popery 4 a 
female de- 


u dying in 
volve poe ae sons aaa d dan ies include 
ing the children of any eceas son 


or daughter and the husband. The hus- 
band is omitted from the list of heirs so 
the mother and father and the 
heirs of the father and the heirs of the 
mote g inheriting on Th 
u orn eri su property. e 
principle behind this mode of succession 
als be e m very solid and 


are the near- 


the EEDA pem The 

Bombay High Court has even fncluded the 

illegitimate sons and daughters in this cate- 

gory; we are o pot however here upon 
to decide that point of law. 


1071 Khurshid Ahmad v. Mohd. Bashir Ahmad (Jalaluddin J.) [Prs. 1-4] J. & K. 139 


- 8. We are, therefore, in full agree- 
ment with the interpretation given to this 
section by ee age ay ge er 
consequen ve suppo e judgmen 
of “the Ward District Judge. Wazir 
Chand would be entitled to this property 
laft behind by Mst. Chiri even though she 
t the property from her second husband 
because Wazir Chand was the son 

of Chiri from her first husband namely 
Puchu. 
10. The result is that this appeal 
fails and is dismissed but without any order 


as to costs. 
Appeal dismissed. 
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(V 58 C 37) 
MIAN JALALUDDIN, J. 

Khurshid Ahmad and others, Petition- 
es v. Mohd Bashir Ahmad and others, 
Respondents. 

Civil Revn. No. 6-G of 1970, D/- 15- 
41971, a orders of Dist. J., Srinagar, 
D/- 10-11-1969 and 15-12-1969. 

a Succession (Property Protection) 
Act (86 of 1977 SMT.), S. 1 — Capacity 
of District Judge — The District Judge 
acting under the section functions as a 
court and not as ta. A re- 
P. C. i 


on. ~- ‘ 
AIR 1938 Lah 753, Rel. on. 


ara 4 

(B) Succession perty EE 

Act (86 of 1977 SMT.), S. 3 — Jurisdiction 

of District Judge — The District Judge can 

assume jurisdiction and initiate proceedings 

under the Act only when he believes in the 

existence of circumstances mentioned in the 

section. He must expressly record his be- 
fief and reasons for it in order. 


(Para 7) 
Referred: Chronological 
(1988) AIR 1988 Lah 758 (V 25) = 
179 Ind Cas 108, Bua Ditta v. 


Sahib Diyal 
(1882) 1882 Pun Re 66 Ge): Gorakh 
Nath v. Bishember Na 
S. Lal, for Petitioners; S. L. Kaul, N. 
K. Hak and M. L. Bhat, for Respondents. 
ORDER:— This is a revision petition 
the orders dated 


S. 115). 


perty Protection) Act of 1977 (hereinafter 
called ‘the Act’) and appointing a curator 
under Section 4 of the Act 

2. On an application made by the 
present respondents under Sections 1 and 8 
of the Act that Kh. Mohd. Maqbool the 
deceased had left huge movable and im- 
movable property and that the respondents 


EO/FO/C627/71/MNT 


Paras 


were his heirs and that the present peti- 
tioners ponte this court were  misappro- 
priating the property changing its condition 
and intending to forcibly deprive the res- 
pondents from enjoying ə fruits of inherit- 
ance, the | District Judge after re- 
cording his satisfaction that ere were 
strong grounds for proceeding and deter- 
mining the rights ily under the Act 
issued notices to the petitioners, and with 
a view to preserve the property from be 
ing misappropriated appointed a curator 
under Section 4 of the Act. The petition- 
ers appeared before the District Judge and 
by means of a petition challenged the furis- 
diction of the court to take cognizance of 
the matter. The application was disposed 
of by the learned District Judge on 15-12- 
1969. The court refected the request and 
it held that it had assumed jurisdiction 
after being satisfied of the existence of the 
circumstances and requirements envisaged 
under Section 8 of the Act. Aggrieved by 
these two orders the respondents in the 
main paws have come up in revision be 
fore court. 


3. A preliminary obfection has 
been raised by Mr. S. L- Kaul counsel for 
the respondents in the revision petition 
that no revision is competent masmuch as 
the Judge of the court of the District who 
has to take cognizance of an application 
under Section 1 of the Act is not sitting 
as the Presiding cer of a civil court 
but he functions only as a persona desig- 
nata. ere a person discharges func- 
tions as persona designata his orders are 
not am le to the revisional jurisdiction 
of the High Court under Section 115 of 
the Civil Procedure Code. 


4, In my opinion there is no merit 
in this contention because there is no war- 
rant for the proposition enunciated that a 
Judge of the District while discharging 

functions under Section 1 of the Act 
is only a persona designata and not the 
court. The expression “the Judge of the 
Court of District” used in Section 1 means 
that it is the District Judge who is to act 
and is empowered to assume jurisdiction 
for the purposes’ of this Act. ‘Judge’ is de 
fined in the Civil Procedure e as the 
Presiding Officer of a Civil Court; no other 
connotation can be attached to this word. 
Moreover, S. 18 of the Act is clear. It pro- 
vides that the decision of the Judge in these 
proceedings shall be final not subject to any 
appeal or review. It implies that the legis- 


- lature did not intend to 


e right of appeal 
or of review to the aggrieved person. Were 
the Judge to act as a persona designata 
in these pro ings as the argument is 
then his order ipso facto would not be sub- 
ject to an appeal or review and in that 
event there was no necessity for the legis- 
lature to have incorporated the provisions 
in Section 18 relating to appeal and review. 
A similar point arose for consideration in 
AIR 1988 Leh 758. The learned Judge 


_ jof a’ provision to the con 


140 J. & K. [Prs. 49] 
decided By point by none that although 


= apral ae review iş ow 


proceedings by a Dis- 
trict t Jud e yet yet theta is nothing in the sec- 
tion or the ot which takes away the right 


of revision b 
of Section 1 
the procedure is that the 
proceedings. e learn udge was un- 
able to see as to why revision should not 

competent under Section 115, C. P. C. 
A Full Bench of the Punjab Chief Court 
in 66 Pun Re 1882 (FB) also came to the 
same conclusion. Moreover, the scheme 
of the Act shows that the Judge has to ad- 
judicate upon the rights of the par- 
ties. Although the scope of enq 2 
these proceedings is limited for a E 
purpose yet it cannot be said that an ales 
passed by him un tedly affects the civil 
rights of the parties. Therefore to say that 
the Judge acts only ae a persona designata 
a not te of the court is meaning- 

ore, overrule this preliminary 

eae l 

5. On merits it is argued that the 
District Judge thould not Hage initiated an 
action on the application made by the peti- 
tioners in, that case because 
did not disclose the facts that wo 
jurisdiction to the court to 


P 
According to Sections 1 and 3 


thereon. 
the Judge 
taking co ce of the ee must 
be satisfi and he must record reasons for 
his believing that (1) the applicants’ posses- 
sion is threatened or that his actual posses- 
sion has been disturbed, (2) that the party 
taking forcible ste for seizing possession 
of the property has no lawful T (3) that 
the AAE is really entitled t 
ante Kia t aplicado" 
Pona” fide fide. 


et case no such 
ingredients a nae 


erefore the a appli- 
cation; it is contended, is misconceiv 

6. As against this it is pointed ont 
by the learned counsel for the ndents 


the appli- 
cation and he has in so many words ob- 
served that he is satisHed with regard to 
the existence of the circumstances and the 
facts of the case which would warrant the 
taking of an action under this Act. 


T It would indeed be profitable to 
lay down certain guidelines for the courts 
below as to in what circumstances a Judge 
of a District. should assume jurisdiction 
under p visions of the Act. The Act 

t it is only when a person in 
D ae Ee property of the deceased 
b di ssessed by another person having no 


title thereto or it is apprehended 
ru he will be dispossesed, and that the - 
person making the “application i is really en- 


titled to the property and the application 
is made bona fide, then the Judge of a 
District can assome furisdiction and can 
initiate under -` Act. 


P. N. Chopra v. Kuldip Raj Gupta (FB) 


that li ge , 


an Shops Rent control Act (34 of oe 


-mined 


A. I. R. 


eon of ae Judge is founded upon 
belief of the existence of the above 
mentioned conditions and not otherwise. 
He must record the reasons and 
beli regard ‘to the existence of 
the circumstances that would warrant the 
initiation of the action by under Sec- 
tions 1 and 8 of the Act. In the instant 
case i app n a the Judge has no doubt 
record belief with regard to the exist- 
ence 3 the facts and circumstances but it 
would appear that his order is not express 
and explicit in this behalf. am, however, 
given to understand that a civil suit relating 
to the property in dispute has been 
tuted and is pending before a Bench of this 
Hon’ble Court. In my opinion no us 
purpose will be served by giving a_di 
tion to the District Judge to proceed in 
certain way in the application before him. it 
would be meaningless to hold 

quiries one by the District Judge in the 
application and the other by the Civil 
Ha seized of the regular case, 


Learned counsel for the respon- 
desi ‘has submitted that his clients would 
have no objection if the proceedings pend- 
ing before the District Jod e are ao sent 
to the Civil Court where the suit is pend- 
ing in order to avoid any conflict of deci- 

on. 

9.. a consideration of the m 
that: the’ jurisdiction of- T D Ju 
ia these p gs is it Te 
in my opinion, be quite a to ask 
the District Judge to stay his hands in these 
proceedings and send the entire case re- 
e Hon’ble Bench where the re 


ao 
With these observations the revision 
petition is otherwise disposed of. 
Revision allowed. 





AIR 1971 JAMMU AND 
(V 58 C 88) 
FULL BENCH 

S. MURTAZA FAZL ALI, C. J., AND 
J. N. BHAT AND JASWANT SINGH, JJ. 
P. N. Chopra, SPO L v. -Kuldip Raj 

Gupta, Respondent. 

6 of E D/- 


Second Appeal No. 
ee heen order of Dist. Jam- 


140 


-mu, D/- 27 


Houses eee a — J. & K. Houses 


Ee a The word “annum” Sec- 
ia (3) (iii) means a year which is a 
period of 365 ey eee day: U a ee 
year covered 2 months and therefore 


ginning from the 
date and month of the tenancy and ending 
at a point of ime immediately prior to or 


DO/EO/C4/71/VSS/P 


for that period be 


el en- >` 


1971 


in the year in which suit for ejectment was 
ase (X-Ref:; Words and eta i, 15 


um’), (Paras 
Cases Referred: Chronological 
209 Mass 298 = 13 NE 2d 6, 
United States Trust Co. v. Commr. 
of Corporations and Taxation 
105 NE 370 = 217 Mass 520 = 
LRA 1915 A 334, Hammett Co. - 
v. Alfred Peates Co 6 
J. L. See for Appellant; D. N. 
Mahajan and K. R. Gupta, for Respondent. 
ALI C., J. = This is a defendant's 


second appeal a suit Foe ejectment 


brought ay the plaintiff under the tollowing 


circumstances 

2. The defendant . was inducted as 
a tenant of the premises by the plaintiff by 
virtue of a rent deed executed on Ist April 


1962 at a monthly rent of Rs. 125. Under 
the rent deed the tenancy was ori y 
for 11 months and it was continued from 


year to year. Under the terms of the rent 
ae the parties a that the defendant 
could be ejected after one month’s notice to 
| NR hei onan e The plaintiff filed 
Sa action after giving notice dated 

7 to the defendant to quit and plead- 

ae that the provisions of the Houses & 
Shops Rent Control Act Ea to be 
referred to as the Act) had no application 
to the present suit which was governed by 
the general law. The Sub-judge Jammu 
accepted the contention of the plaintiff and 
held that the income of the T 
during the year ia question aes 
Rs, 20,000/- the suit was nine y th 
eneral law. The trial court further held 
ai the notice to quit was valid in law and 
duly served on the defendant, On 
these findings the trial court decreed the 


oie Bs the plaintiff. The defendant then 


Lop Seb ee J. ac al 


oe at a the learned 
Hence 


3. The appeal 
was heard by a Division Bench which re- 
ferred the case to the Full Bench, in view 
of an interesting point of law involved re- 


as appearing 
in Section a (3) (iii ‘of th the Act. 

at ee Bets ar for, a 

es at len e point volv 

one of first impression and as the statutory 
provision of the Act is peculiar to this ee 
there is no decided case from w 

could draw assistance. In order to decide 


icance of the words ‘per annum’ 


legal si 
d out what is the point of time 


and to 


P. N. Chopra v. Kuldip Raj Gupta (FB) (AH C. J}. 


hs 


oe to be attach- ` 


[Prs. 1-9] J. & K. 141 


when the income of -the defendant has to 
be determined. In Blacks Law Dictionary 
Sale edn) the word ‘annum’ has been re- 
erred to as a l 

word ‘annum’ is derived from the 
latin word ‘Annus’ which as aoe in the 
aforesaid dictionary means ay the period 
of three hundred -and five "days. Thus 
the words per annum wo only mean per 
year. As re the oe of the 
ear this does not present much difi- 
cul a in common parlance the word 
‘year’ would naturally mean the cycle of 
365 days covered by 12 calen months. 
In Black’s Law Dictionary Sipe ‘year has 
been defined thus 


“The period b EE the revolution of 
the ates round. the sun, and: the accom- 
pan ges in the ge of nature are 
com lated a when a statute 
ss of a year, twelve calendar, and not 
lunar, months are intended.” 

6. -It is further stated in the same 
dictionary, with reference to some English 
authorities:— 

“When the period of a ‘year’ is named, 
a calendar year is generally Hended but 
the subj ect-matter’ 3 context of statute or 
contract in which the term is found or to 
which it relates may alter its meaning, J. L. 
Hammett Co. v, “Atfred Peates Co. 105 NE 
370, 217 Mass, 520 LRA 1915 A, 884, 
United States Trust Co, v. Commr. of Cor- 


ae & Taxation, 209 “Mass. 296, 18 
2d 6, 299 Mass 296.” 
a. Similarly in Websters Interna- 
year is defined thus:— 


tional pa 

Daid 865% soe ot 
ae Bs vuda o 

ETLE Ta in “the Gre- 
ae calendar havin 865 or 866 days 
ivided into 12 mon beginning with 
January and ending with December — com- 
pee leap year 
i on S Pra rare the 


See ae 


or in Leap 
A 866 yo you Le. fifty two weeks and two 
ys. 


(Thid aoe oe ce Dione 
on) at page e word ‘year 
is defined thus:— 

“A year is the time wherein the sun 
goes around his compass through the talve 
signs,’ viz. 865 days and about 6 hours. But 
oar Se the stakate 26 Geo. 2, c. 23) 

that the year consist of 386 


days.” 

In this dictionary, however, it has been 
ay indicated that the Tegal significance 
of the term ‘year’ may vary in accordance 
with the context in which the .term finds 
place, for instance in an agreement to be 
performed e space of oe year iis 


` term ‘year’ would naturally m 


twelve calendar months from that < date. And 
this definition is rather important so far as 
we are concerned, because in the present - 


142 J. & K. [Prs. 9-18] 


ae we are dealing with an agreement of 
ease. 

sean It is manifest therefore that the 

“year” generally indicates a cycle of 
365° days or 866 days in a leap year cover- 
ed by 12 calendar months, but its actual 
meaning will have to be ’ determined with 
reference to the context, For instance, in 
the case of a statute dealing with taxes, in 
the absence of any intention fo the eA 
the word year may mean the accountin 
the financial year. Similarly when d 
with a statute regarding agricultural lands 
or land reforms the year, unless defined to 
the contrary, would mean the agricultural 

ear. 

? IL. Under the Companies Act in 
England the term ‘once in ev year’ is 
meant to indicate the period of time from 
lst January to 81st December as quoted by 
Stroud in his dictionary (Supra). 

12. Similarly in educational insti- 
tutions a year would indicate the season 
during which the school functions so as to 
be termed the ‘school year’. 


18. As the statute in the present 
case deals with tenants, it wail be reason- 
ave to tee that the legislature intended 

ear (per annum) to mean the year in 
wich t the tenancy o the tenant commenced. 
view of the matter, in the 


o the March oi 

Io other words, as the present suit 
On led on 80-10-67, in order to determine 
the tenant, See gana to be 


oy April 1966 and endiv gees ET; 





14. What we have held above ay 
be explained by an illustration. Su 
an agreement of lease is executed on I att 
60 for one year and is renewed 
to year. The suit for ae of the ton 


ant is filed in Apri, the tenancy 
having started on 15-11-60 and the suit 
le been houghi in 1968, the year 

begin with the period from 15th 


November 1966 and end on 14th Novem- 


Bindroo v. Munshi 


A.I. R. 


ber, 1967. In this illustration the year ends 
a few months prior to the year in which the 
suit is filed. 
Courts below have 
concurrently found that the income of the 
defendant during the tenancy year (Ap 
1966 to March 1967) was beyond Rupees 
20,000/- and therefore the suit was not 
governed by the provisions of the Act. This 
finding of fact which cannot be re- 
E opened in second a appeal nor re its vali- 
been contested before us by the learn- 
the appellant. 
view of our decision on the 
interpretation of the pers ‘per annum’ it 
follows that the Bat suit was rightly de- 
e the Courts below. The appeal ac- 
ich Ey a a 
pecan tances without any oe as to Costs. 


J. N. BHAT, J..— 17. 
T SINGH, Te B I also 


Appeal dismissed. 


= counsel for 


agree. 
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JASWANT SINGH, J. 


Bindroo, Appellant .v: Munshi and 
others, Respondent. 


Second Wea a No. 65 of 1970, 
D/- 21-1-1971 m judgment and decree 
of Addl. Dist. T. Jammu, D/- 13-8-1970. 

Hindu Succession Act (1956), S. 14 (1) 
— The words “possessed by” in Section 14 
a) Beeg a right to title or owner- 

in the property acquired by a female 
Hindu as a limited owner thereof. As such, 
a mere right to maintenance in the co-par- 
cenary property does not confer title on a 

u A so as to entitle her to will 
away the property in her possession. AIR 
1958 Pat 381 (FB) & AIR 1959 Punj 558 
AIR 1970 Orissa 131, Rel. AIR 1966 
SC 1879 & AIR 1967 SC 17 & AIR 
1870 SC 1019, Followed. 

(Paras 3, 6) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1019 (V 57) = 
vl SCD 935, Dindayal v. Raja 


a ae 1970 Orissa 181 (V 57) 
6 Cut LT , Narayan 


Patra v. Tara Patrani 

an AIR 1967 SC] 1786 HE 

ean 3 SCR 454, Mangal Si 

mt. Rattno 

(1966) ATR 1966 SC 1879 (V 58) = 
(1966) 2 SCR 626, Eramma v. Veeru- 


P AIR 1959 aa eee a 48) = 
959 Su SE (1) S , Gummala- 
Taggina Meda Kotturu 
(1950) A ATR 1959 O Punt B38 (V 46) = 
1 Pun LR 589, Met B Bakhtwari v. 
Sadho Singh 5 
DO/EO/C5/71/JRS/P 


1971 


(1058) AIR 1958 Cal 871 (V 45) = 
1958 a LJ 223, Sm. Krishna 
Ch. Saha 


Dassi 
(1958 ATR 1958 Pat 581 (V 45) = 
oe ee 545 (FB), Harak Jie 


ingh 
una Singh, for Appellant; 
Gupta, for Repnin. 


JUDGMENT:— This civil second ap- 
peal which is directed against the judgment 
and decree dated August 13, 1970 of the 
learned Additional District Judge, Jamm 


5 
S. P. 


affirming the Judgment and decree dat 

March 15 ree a Sub Judge (C. J. M.) 
Jammu, deel pee ed June 20 
1968, executed by Mst Pakto, widow o 
Shaman Brahmin,. resident of Larangan, 
Tehsil Samba, in favour of ie eect as 
inoperative and ineffective ar as the 
plaintiff-r eg rights 7 “ahe proper- 
ties COV were concerned, 18 


concluded oy Fading. of fact. 


2. It has been concurrently found 
by the Courts below that Jawala and his 
four sons including Shaman, the husband of 
Mst. Pahto, constituted a er Hindu fami- 
ly, that after the death o Ra his sons 
Mathura, Deel, Shaman, and Duhia, con- 
tinued to constitute a joint and undivided 
family, that Shaman predeceased his 
brothers without leaving any issue, and that 
no partition ever took place between the 
members of the i glia tl either during 
the gees of Jawala or after his death. 


Rounaq Singh appearing on 
ellant has not challenged 
the findin act arrived at by the Courts 
below. e a point taken by him is 
that Mst. Pahto having entered into posses- 
sion of 23 Kanals and 10 Marlas of land 
SS o in Khasra Nos. 117, 423/129/ 
424/179, 198, 199 and 200 situate in 
village Larangan before the commencement 
of the Hindu Sun Act, ag became 
after the com- 


behalf of thea 


partition having eee between him 
and his three brothers, widow, Mst. 
Pahto, who could not be a member of the 
CO ary under the Hindu Law 
‘had merely a hae of maintenance out of 
my ron but had no title to 
Nieto Vane to the poverty at the 
t to the property at the 
eda | the coming into force oF the Hindu 


or ho Ae Soler 
perty in question so as to entitle her to will 
tay the property. Tea in my opi- 


upon a f e 


Bindroo v. Munshi ove Singh J.) 


[Prs. 1-5] J. & K. 148 
rights of vere and removed the clog 


on ed power o on only in re ye 
roperties which could be sai 
have'i onged to her in a way. Sen. 
tion 14 of the Act only converted the in- 
terest of a Hindu female which prior to 
the Act was a limited one into an absolute 
interest. In other n it conferred on a 
Hindu female full right of disposal over the 
property which she ia someway owned. The 
right to maintenance out of the fnr family 
sad o is not an interest which can be 


to pe possessed by a Hindu female 
the meaning of the Act. 
E In Sm. Krishna Dassi Saha v. 


Akhil Ch. Saha, AIR 1958 Cal 671, it was 
held that the words “possessed of” can be 
and have been used as implying title or 
ownership. At another place in the same 
judgment it ee oe ae The phrase 
“possessed of” clause of 
Section 14 has cee di m Fhe sense of 
ownership, which gives right to possession. 
There is no doubt that the Section purports 
to deal PE p a property in which a Hindu fe- 
male ha ownership and this Sec- 
tion Pa aor interest to the Hindu fe- 
male in these properties. The concluding 
seg in sub-section (1) is a clear indica- 
tion of fhis intention. 


5. In Harak Singh v. Kailash Singh, 
AIR 1958 Pat 581 (FB), it was held:— 

“The expression “an property 
sessed by a female Hindo” aring in 


Section 14 must be broadly iaer 
the context of the language of the ab ee 
Hon and must be taken simply to ne 
y property owned by a female Hindu” 
the ‘dats of the commencement of the Act” 
In Mst. Bakhtwari v. Sadhu Singh, AIR 
1959 Punj 558, it was observed:— 


“Section 14 (1). of the Hindu Succes- 
sion Act, 1956, ean only be interpreted to 
mean that a Hindu female, who in the ab- 


. sence of this provision would have been a 


limited owner of the property, will now 
become full owner of the same by virtue of 
the provisions of this Section. The word 


“possessed” in this Section cannot possibly 
be held to mean anything other than lawful 
possession or possession as an owner. The 
words “as owner thereof and not ag a 
limited owner” as given in the last portion 
of sub-section (1) Section 14 clearly sug 
est that the Legislature ‘only intended that 

e limited ownership of a female may be 
changed into full ownership.” 


pura Taggina Matada Kotturu 
Swami v. Setra Veeravva, AIR 1959 SC 
577, it was held:— 


“The word “Possessed” in. Section 14 fs 
used in a broad sense and in the context 
means the state of owning or having in 
one’s hand or power. 

In Eramma v. Veerupana, AIR 1966 SC 
1879, it was observed:— 

“The property possessed by a female 

Hindu, as contemplated in the Section fs 


144 J. & K. [Prs. 5-9] 


clearly property to which she has acquired 
some kind of title whether before or after 
the commencement of the Act. It may be 
noticed that the Explanation to Section 14 
(1) sets out the a modes of acquisition 
of the property, by a female Hindu and in- 
dicates that the Section applies only to pro- 
perty to which the Hindu female has ac- 
uired some T of title, however, restricted 
he n nature of her interest may be. The 


as full owner thereof and not as a ' 


yore seer as pate in the last portion 
a BRE 1) Section 14 clearly sug- 
t the legislature intended that the 
aad peal of a Hindu female should 
be chelate ORR. In other 
words SoA 14 (1) of the ave contem- 
plates that a Hindu female, who, in the 
absence of this provision Toa have been 
limited owner of a roperty, will now be- 
- come full owner of the same by virtue of 
this Section. The object of a Section is 
the estate called “limited 
estate” or “widow estate” in Hindu Law 
and to make a Hindu woman who under the 
old law would have been only a limited 
owner a full owner of the pea wie 
all powers of disposition an 
estate heritable by her own heirs aad a 
aoe to the heirs of the last male hol- 
er 
Section 14 defines the word “property” as 
including “both movable and immovable 
oe acquired by a female Hindu by in- 
eritance or Sub-sec- 
tion (2) of Section 14 also refers .to acquisi- 
tion of property. 
nation has not given any exhaustive conno- 
tation of the word “pro oe the word 
“acquired” used in the tion and also 
in sub-section (2) of Section 14 clearly in- 
dicates that the object of the section is to 
make a Hindu female a full owner of the 
property which she had already acquired 
or which she acquires after the enforcement 
of the Act. It 
a title on the female Hindu where she did 
not in A ossess any vestige of title.” ` 
In Man ingh v. Smt. Rattno, AIR 1967 
SC 1786 = was held: 


“The expression “possessed by” ig not 
intended to apply to a case of mere posses- 
sion without title, and that the legislature 
- Intended this provision for cases where the 
Hindu female possesses the right of ower- 
ship of the oper in question.” 

Again in Din D v. Rajaram, AIR 1970 
a oe a Hegde T. speaking for the bench 
obse 


“Before n y property can be said to be 
“possessed” b du woman, as provid 
in Section 14 (1) of the Hindu Succession 


Act, two things are necessary (a) she must 


Bindroo v. Munshi (Jaswant Singh J.) 


The explanation to sub-section (1) of 


It is true that the Expla- . 


oes not in any way confer. 


A. I. R. 


have had a right to the possession of that 
property and (b) she must have been in pos- 
session of that property either acutally or 
constructively. 


6. The position that emerges mo 
a perusal of the above ae rulin 
that the words “possessed as US in 
Section, 14 (1) of the ede Succession Act 
imply title or ownership. view of 
the matter, it is clear that mere right to 
maintenance does not give a Hindu widow 
a title to the property. am fortified in 
this view by a decision of the Orissa High 
Court in Narayan Patra v. Tara . Patrani, 
AIR 1970 Orissa 131], Patra J., speaking for 
the Court inter alia said:— 


“The right of a Hindu waldo to be 
maintained out of the family properties by 
itself does not confer on her any possessory 
lien or proprieta ae right or title in the pro- 
perty of the family. 

In the present case, though Mst. Pahto ap- 
pears to have been in possession of 23 
Kanals and 10 Marlas of land from Rabi 
1957 (A. D.) to Kharif 1963 (A. D.) she did 
not have a right to possess the property. 
Shaman being a member of the joint and 
undiyided family y ehua called a copar- 
cenary and g died long before the 
coming into orea” of the Hindu Succession 
Act and his widow Mst. Pahto not being a 
coparcener, his undivided interest in the 
coparcenary property devolved under the 
Mitakshra Law on his other  coparceners 
by survivorship. The mere fact at Mst. 
Pahto had a right to be maintained out of 
the joint family property does. not, as al- 
ae observed, mean that she had ‘a title 
5 property. 
The present case is also not 
prea by the lanation to Section 14 
(1) of the Act as it was never the case of 
the appellant that Mst, Pahto acquired the 
aforementioned land in lieu of her right of 
maintenance. Thus theré is no merit in the 
aa advanced by Mr. Rounaq Singh. 
For the fore-goi ae the 
appeal fails and is hereby wdisthiseed but in ` 
circumstances of fis case without any 
order as to costs, 


9. Immediately after hearing the 
above Beata Mr. Rounaq Singh made 
an oral prayer for leave to appeal under 
Paragraph 12- of the Letters Patent against 
my aforesaid judgment. In view, however, 
of the catena of authorities including those 
of the Supreme Court referred to and re- 
lied upon by me, in the judgment, I cannot 
declare the case to a a fit a for appeal. 

iss 
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Act 07), 3s 8-A (May) 146A (FB) 
Art. 19 (6) — Words “in the interests 
of spent public” —- They are of wide im- 
port (May) 148D ie 

-Art. 26 — plas abil of — ‘Sub- 
fect to public order, morality and health’ 
govern al clauses of Article 26 but expres- 
sion ‘in accordance with law’ in clause (d 
also govern clause (c) but ve oe (a) -an 
(b) 98C (FB) 

——Art. 81 — See also (1) Thi Art, 14 


Mar) 65A (FB) 
(2) Ibid, Art, 19 (Apr) 98H (FB) 














Lae — Kerala Land e ae (1984), 


(Apr) 98C (FB) 


Constitution of India (contd.) 
Art. 31-A — See also. 





(1) Tenan 
) 98B o 


vies 
me 
98L FR 


oot i 
(3) Kerala L aa Heeeaa oe 
re (1964) 


29-A (Apr) 
(4) Kerala Land Reforms 
S. 32 Apr) 98M (FB) 
(5) Kerala Land Reforms * hot Be 
S. 45-A Apr) 98P (FB) 
(6) Kerala Land Reforms Aot (ges 
S. 50-A 98 
(7) Kerala Land Rees. ee 19 
(Apr) 98 
(8) Kerala Land Reforms Act 


(9) Kerala. Land R 

S. 125 (7) (Apr) 98N (FBS 
Arts, 31-A, 31-B — Art. 31-B not con- 
trolled by Art, 31-A (Mar) 65B (FB) 
Art. 31-A — Article continues to be 
valid and to afford protection to statutes 
falling within its scope whether wo 
before or after Golaknath’s case in 
1967 SC 1648 (Apr) 98D em 
Art. 81-A — So far as land reforms 
are a protection of Article extendg 
only to agricultural lands referred to jn 
Article 31- Ñ (3) (a) Gii) (Apr) 98E (FB) 
Art. 31-A — Law dealing with agra- 
rian reforms — Extent of protection afford- 
ed by Article 81-A (Apr) 98F (FBY 














——Art. 31-A (2) (a) — Pandarapattom 
land in Travancore area of Ke State is 
estate (Jun) 168 





Art. 31-A (1) — See Tenancy Laws — 
Kerala Land Reforms Act (1964), S. 85 (1y 
Explanation (Apr) 98} (FB 
-——Art. 31-B — See (1) Ibid, Art. 14 


(Mar) 65A 

2) Ibid, Art. 81-A (Mar) 65B (EB) 

‘3 Tenancy Laws — Kerala Land Re- 
forms Act (1964), S, 1 (Apr) 98A (FB) 
(4) Kerala d Reforms Act (1964) 

S. 4A A (1), (a) and (b) (Dec) 314A (FB) 





— Petitioner voluntarily pay- 
ing cena fee under S. 611, Companies 
Act — Collection authorised by law and 
not made under a e — Later on peti- 
tioner deciding not-to proceed with the 
matter — Registrar or Central Government 
is not under a duty to make refund 
(jan) 1B (FB) 
——Art. 226 — Co-operative Society — 
Winding up proceeding — Rules of natural 
justice apply and notice to be heard re- 
quired before winding up order is passed 
(Feb) 34 
Art. 226 — Counter-affdavit on behalf 
of Government — Dispute regarding exist- 
ence of certain document or order — Same 
may be produced with counter-affidavit. 
(Jun) 162A 
— Art. 226 — Res judicata —- Principles 
underlying Section 11 of Civil P. C. are 
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Constitution of India (contd.) 
applicable to petitions. under Article 


un) 175B are) 
——Art. 245 — See also Ibid, Pre. 
(Apr) 98C (FB) 
Art. 245 — Colourable resus or 
legislative mala . fides (Apr) 981 (FB) 
Art, 245 — eee competency —— 
Determination of — Essential factor is pe 
mary object of enactment (May) 146B 
—— Arts. 245, 276, Sch. VO List T, En- 
tries 45 to 66 — ary purpose e of S 
tion 18-A of Cochin Papa Act (1 of 1077) 
being to restrict sale of liquor, revenue col- 
lected to. achieve that se does not be- 
come tax or fee — Art. 276 is not ay) 1460 


——Art, 265 — See also Ibid, Art. 1 
(Mar) ish gle 
Art. 265 — 


Law Meaning 
Kerala Land Tax Act “3 3 of 1961), S F — 
a A of Pa mee tax without 
Sp g the authority is illegal 
(Mar) 65C (FB) 
—Art. 276 —- See Ibid, Art. 245 
(May) 146C (FB) 
——Art. 276 (2) — See Panchayats — 
Kerala Panchayats Act (1960), S. 69 
(Feb) 54 (FB) 
— Art. 296 — Article does not concern 
itself with creation of monopolies 
(M ay) 146E 
——Sch. 7, List 2, Entries 43 to 66 — See 
Thid, Art. 245 (May) 146C (FB) 
—Sch. 7, List 2, Entry 62 — Entry per- 
mits imposition of tax on ‘entertainer, or on 
entertainee or on both (Mar) 92B (FB) 


——Sch. 7, List 3, Entry 42 — See Ibid, 











Art, 19- Er 98H (FB) 
— Sch 9 — ‘See ie Art. 1 
“an 65A (FB) 


Contempt of Courts Act (82 of 1952) 


=S. 3 — Munsif Magistrate deliberately 
acting in illegal and non-judicious manner 
and also acting with a view to defeat order 
to be passed by High Court — Effect 


. (Sep) 248 
Contract Act (9 of 1872) 


——Ss. 56, 65 — Contract of sale on be- 
ee A ee = a person incompetent to 
severe ian would be treated’ as 
a — oe scovering it to be void, per- 
.son would be bound to repay earnest money 
received by him (Aug) 289 
—S. 65 — See Ibid, S. 56 (Aug) 239 
—S. 74 — Plaintiff has to prove that 
amount stipulated is a reasonable pre-esti- 
mate of damages (Nov) 274 
——S. 126 — ‘Surety’ — Person signing 
in sale list in a column headed “certificate 
of solvency” against the name of the auc- 
tion-purchaser of toddy shop — ee 
(Dec) 334 (FB) 


——S. 188 — Person appointed as Mana- 
ger of Cinema talkies by its proprietor for 
carrying on business of exhibiting films is 


Contract Act (contd.) 
lawfully compat to enter into contract 
with producer of films (Nov) 2744. 


CO-OPERATIVE SOCIETIES 


ape Lae a Co-operative Societies Act (10 
—S. 51 (1) — See Constitution of In 
Art, 226 (Feb) 


ee ee eee 


COURT-FEES AND SUITS VALUATIONS 


--Kerala Court-Fees and Suits Valuation 
Act (10 of 1960) - 


9, 1 —~ See also Piscean of Sta- 
tutes — Fiscal Statutes (Jun) 183B 
——S. 17 — See Ibid, S. 28 (Jun) 183A 
9, 23 —— Higher ad valorem fee under 
it cannot be levied on appeals against 
orders on applications ade Ss. aa and 

(fan) 188A 


10-B, Madras Marumakkathayam A 

S, 5] — Appeal ean order relating 
to compensation — Claim for Ta com- 
pensation — pe for solatium 
also — Appellan ano a to include 
solatium in valuation of appeal ne 
sch 3 Att 9 (A) (1) b) vs S re 

— See Ibi 

S. 23 (Jun) 183A 


NE * 


Criminal Procedure Codo (5 of 1898) 


——S. 145 (1) — Preliminary Order, under 
— Can be modified at any ape (Jan) 20A 


~————, 145 (4) — See Ibid, S. 489 

(Jan) 20C 
——§, 145 (4) — Magistrate can cancel 
order of attachment in respect of portion of 
property, attached an) 208 
190 — Magistrate cannot take co} 
eaten of an offence upon a complaint fi 

by a person not authorised to institute 

prosecution under Section 20 (1) Preven- 
tion of Food Adulteration Act 

193A (FB) 


. 241, 251 and 587 — ences con- 
summons cases — 


(Jun) 188 
——§, 251 — See Thid, S. aor (Jum) 188 
——S, 417 — See Ibid, S. 
gal) 193B (FB) 
——S. 480 — Lower Courts a ting evi- 
dence of victim, and one eye-witness — 
Deviations by other witnesses do not neces- 
sarily detract from value of lower Courts’ 
appreciation —~ High Court not likely to 
interfere (Jan) 18A 
——S, 489 —~- Revisional powers — In- 
clude appellate powers except for convert- 
ing acquittal into conviction — Further 
High Court cannot alter conviction into one 
for graver offence which was not charged 


an) 18C- 
Ss. 489 and 145 {4) — 


er of at- 
tachment — Magistrate on receipt of. fuller 
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Criminal P. C. (contd.) 
information cancelling order in respect of 
a parkon of a pope e attached — Aggrieved 
grievance redressed at 
Sopa” — No intererence in revision 
(Jan) 20C 


——S, ky ap eta en against order 
orting to be one o aaa though 
ct it was one of discharge, High Court 


in exercise of its powers of revision can 


convert finding into one of conviction 
(Jul) 198B (FB) 
w—§, 488 — Wifes right to maintenance 


— Can be refused if she has sufficient in- 
come of her own (Jan) 22 
——S, 5387 — See Ibid, S. 241 (Jum) 188 


————Construcwon — When a person- takes 
properties under a document, initial and 
normal presumption is that he takes them 
under a legal right (Jul) 202B 


Dissolution of Muslim Marriages Act (8 of 
1935) 


——Pre, —- See also ease of Sta- 


tates Oct) 261A 
ae 2 — See Civil P, C. 1908) o 9616 4l, 
——S, 2 (ii) — Mere fact of Bala 


ance whether entitles wife to dissolution — 


Boon conduct of wife o rele- : 


Oct) 261B 
Estate Duty Act (34 of 1058) 
——S, ee Hin 


5 du 
(1958), S. 14 (iy. and (2) 
——S§, 24 — See Hindu 
(1956), S. 14 (1) od (2) 


uecession Act 
(Jul) 202A 
Succession Act 


(Jul). 202A 
Evidence Act (1 of 1872) 
——S. 5 — Fact in issue being whether 
complainant filled office of Fo Inspector 


at time of filing complaint —— Evidence of 
witness that he filled that Office is relevant 
and admissible as direct evidence — Direct 
evidence not believed — Creer = a ae 
iba may be produced to 
i. 193D CFB) 
A, 57 (7) — Court Is to take 
Judicial notice of Gazette notification ap- 


iting complainant as Food Inspector, as 
ee Dy kim in his oa 


iomt—§, 60 — See Ibid, S. 5 He ies 198 (FB) 
—S, 84 True copy of a Gazette noti- 
fication received in evidence without any 


onea on — Other party cannot object to 
a au ) 198C FB) 
——S, 65 — See Ibid, S 
Ga 193C (FB) 
tered rag gh a Sees 
ty not to 1a WTI 
— Effec (Dec) 38 


aay 107 and 108 — Presumption as to 
death — Date of death of person not heard 
o for more than 7 years prior to suit — 


of proof (Mar) 85 (FB) 
S, 108 —See Ibid, S. 107 i 
(Mar) 85 


(FB 
m—S, 114 — Postal receipt in proof i. 
` despatch of registered notice along with a 


Evidence Act (contd.) 

copy of notice bearing correct address of 
addressee raises a. presumption that notice 
ant destination. vee 231B 


234 
8. AI Estoppel by pleading or 


amounts 


admission — What 
(vob) 51C (FB) 


—~—S. 124 — State claiming privilege un- 
der S. 124 — Court must convince itself 
if document is purely routine communica- 
tion having no bearing on ee ee 


General Clauses Act (10 of 1897) 
——S. 6 — See Hindu Marriage Act (1955), 
S. 29 (2) (8) (Feh) 44A 
——S, 27 — See Evidence Act (1872), 
S. 114 . (Aug) 231B 
HIGH COURT RULES AND ORDERS 
—-Madras Civil Rules of Practice 

R: 178 — Rule 178 a ae court 
sale of decrees taken in by O. 2], R. 53 (4) 
Civil P. C. is ultra vires ‘Gul ) 221 





k ` 





Hindu Adoptions and Maintenance Act (78 
of 1956) 


——S. 22 —~ See also Hindu Law 

. ve A 216A 
imm——S, 25 — See Hindu Law wl) 216A 
———S§, 28 — See Hindu Law (Jul) 216A 


Hindu Law 
—+—See also (1) T. P. Act (1882), S. 44 


(May ay) 154B 
B TOP. I SE S. 39 (J-l) 216B 
imme — Widow a Matatenance eer = 
property — ienation of property in ~ 
a of joint family debt — Alienee hav- 
ing notice of maintenance decree — Widew 
is entitled to enhancement of maintenance 
— Provisions of Hindu Ado = and 
Maintenance Act (1958) are uo 
4 ul) 216A 


Hindu Marriage Act A of 1955) 

——5. 9 — See C. P mo S Ill 
(fab) 44B (FB) 

——S, 19 — See Ibid, S. 29 vA (3) 


——S. 29 (2), sate 


(F 
3) and S. 18 — Dissolution 
of marriage under Travancore Nayar Act — 
By reason of S. 29 2), oome dus can be 
en before M not in District 
Court . (Feb) 44A (FB) 
Hindu E Act (30 of . 1956) 
~~-—§. 14 (1) and (2) — After the Act, 
estate of a Mitakshara Hindu widow in 
Tı a E on koia vf her husband’s 
properties was enlarged into full estate 
(Jul) 202A 
HOUSES AND RENTS 
— Kerala ‘Building s (Lease and Rent). Con 
trol Act (2 of e965) 


——S. 3 — See Civil P. % (1908), S. 115 
(Aug) 286A 
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Houses and Rents—Kerala Buildings (Lease 
and Rent) Control Act (contd.) 
——S. 11 (4) (i) — Act of tenant resultin 
in obliteration of boundary line of demis 
property and tagging of property to adjoin- 
ing property ae ae edium of corridor 
amounts to an act arcs: and perma- 
nently reducing utility and value of demis- 
ed property (Aug) 2314 
——S. 23° (1) () — No amendment of plea- 
diugs in proceedings under the Act 
(Aug) 236B 


erent 


Income-tax Act (43 of 1961) _ 


eG. E87 ee ae irto existence of 
new firm by change in constituton of old 
firm during period of assessment —- Case 


falling under Section 187 ~~ Single assess- 
ey should be made on newly n 


firn J85 
Sa 188 -— See Ibid, S. 187 


un) . 
Hea 185 
Interpretation of Statutes 
See also Constitution of India, Art. 26 
(Apr) 98G (FB) 


— —Constitutionality of statutes — Court 

should as far as possible try to uphold its 
constitutionality (Dec) 314B (FB) 
——Duty of Court (Jul) 216C 


— —Fiscal Statutes —- Duty of Court in 
interpreting court-fee lés laian (Jun) .183B 
egislation to protect weaker section 
of community like women -— Construction 
— Guiding factors (Oct) 261A 


Kerala Buildings (Lease and Rent) Control 
Act (2 of -1965) 
See under Houses and Rents. 


Kerala Court-fees and Suits Valuation Act 
(10 of 1960) 





See under Court-fees and Suits Valua- 
tions, 
a cone Sales Tax Act (11 of 1125 
MLE. 


See under Sales Tax 


Kerala General Sales ‘Tax Act (15 of 1963) 
See under Sales Tax, 


Kerala Land Acquisition Act, 1961 (21 of 
1%&2) > 

S. 28 — Award under S. 28 (1) in- 
civaes interest and solatium’ (Oct) 257B 
——S. 60 — See Kerala Court-fees and 
Svits Valuation Act (1960), S. 51 (Oct) 257A 


Kerala Land Reforms Act (1 of 1964) 


See under Tenancy Laws 
Kerala Land Reforms 

(85 of 1969) 

See under Tenancy “aws. 


Kerala Land Tax Act (13 of 1961) 





(Amendment) Act 


—-—S. 1 — See Constitution of India, 
Art 14 (Mar) 65A (FB) 
——S. 5 —+ See Constitution of India, 

Act, 265 ` Mar) 65C (FB) 


Kerala Local Authorities Entertainments 
. Tax i (20 of 1961) 

—S. 5 (1) — eh eta or entertainer 
alone liable to pa not entertainee — 
Cempliance with Section 5 bv local autho- 
riw not condition precedent to recovery of 
tax (Mar) 92A (FB) 


K sis T Corporations Act (80 of 


A under Municipalities, 


Kerala Panchayats Act (32 of 1960) 
See under Panchayats. 


Er a Subordinate Services Rules 
See under Ctvil Gervinas: 

Kerala Stay of Eviction Proceedings Act 
(9 of 1967) 
See under Tenancy Laws. 


Land Acquisition Act (1 of 1894) 
-———S. 20 — Application for reference 
made out of time — Court cannot entertain 
reference (Feb) 5LA (FB) 
——S. 20 — Application for reference pur 
porting to be made on behalf of all co-own- 
ers but signed by one is in proper form 
(Feb) 51B (FB) 
——S. 28 (2) — See Triveadrim City Im- 
provement Trust Act (1961), Sch. 


(Jan) 10 (FB} 
Limitation Act (9 of 1908) | 
——S. 3 — See Consitzrzion of India, Art- 





cla 226 (Jun) 175B (FB 
Arts. 142 and 144 — Adverse a a 

sion against mortgagee: when adverse 

mortgagor . (Fel? 388A (EB) 


——Arts. 142, 144 -~ Usufructuarey mort- 
gaze — Sale by mortgagor of vlan of re- 
emption to mortgagee — Invalid in law — 

ymbolical delivery of possession of 
equity of redemption in auction sale in 
execution of decree against mortgagor — 
Held to be sufficient assertion of bare right: 


of ea j n ave A (FB} 


by ‘SBA. } 
(2) Art. 142 (Mar) 87 

Limitation Act (86 of 1963) 

—S. 5 — See also Civil P. c. TG 

O. 7, R. 10 Gul 


——S. 5 — State as party — Court, in 
considering whether there was remissness in 
its conduct, will have to take practical view 
of working of Government (Jul) 211B 


——S. 14 — Institution of appeal in wrong 





Court on advice of Counsel — Ambiguity 
in law as to proper forum — Institution of 
appeal. in wrong Court is bona fide act 
(Jul) 2114 
—S. 18 — Fraud in execution sales —3 
Proof (Dec) 381C 





Art. 127 —- See Civil P. C. (1908). 
O. 21, R. 90 (Dec) 88 
Madras Civil Rules of Practice 


See under High Court Rules and Orders, 
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Madras 
1933) 


+-—Ss, 10-A and 10-B — See Kerala ve 
Fees and Suits Valuation Act (1960), S 


(Jun) 183A 
Mahommedan Law 
——Muslim by birth becoming member of 
Ahameedya ee does not cease to be Mus- 
lim (Jul) 206 


Marumakkathayam Act 22 of 


Malabar Tenancy Act (14 of 1990) 
See under Tenancy Laws. ` 


Motor popes Act (4 of 1939) 


BS, a -— See also Carriers Act 
(1865), (Jul) 197B 
m—S, o (18) — Motor Vehicle - — Expres- 
sion “adapted for use upon roads’ —- Cons- 
truction of Deo) 329 


MUNICIPALITIES . 
Kerala uals Corporations Act (380 
of 1961 


——S, 299 and Sch. IV, Item, “Licence” 
under —- Use of premises wi Corpora- 
tion limits for industrial purpose — Services 
like removing waste, spraying disinfectants 
done b pe eae Corporation Com- 
posite fee demanded for license fee and 
services rendered — Held, that 

was illegal (Jan 

Nihal IV — See Tbid, S. “(lan 


a x 


) T (FB) 


pan : 


PANCHAYATS | 


m-Kerala Panchayats Act (32 of 1960) 
=——S. 69 — Professio tax Person 
exercising profession in several . Panchayats 
and also residing in one of them — Tax is 


yable to. each Panchayat ` 
i (Feb) 54 (FB) 


Payment of Wages Act (4 of 1936) 


~S. 15 (2) — Closure of undertaking on 


account of unavoidable c 
Compensation as provided in 
Section 25-FFF, Industrial Disputes _ 
we , paid —. Claim for compensation 
Or eriod of service — Proper forum is 


Labour Court (Fun) 190 
Penal Code (45 of 1860) 


—§, 807 -—— Intent nd Gr _knowledgs 


that death may follow—Accused E s pa 
knife with force - an) 18 
——.S, 499 — See Tort — E 

(Nov) 280A (FB) 
Piccini: 


“— Civil P. c. (1908), Preamble — Power 


of reconsiderin earlier decision. . 
to be exercis (Feb) “AAC VED) 
—Decisioń — E E 


(Mär) 65D (FB) 
Principle of stare: decisis 
oe eb) 88B (FB) 


tribe of Food Adulteration Act (87 of 


Certificate of 
that nae was no admix- 
ture of er -nut oil in sample of gingel- 

oil—Evidence also showing that excess of 

ee fatty eats above prescribed dard 
was due. to kee oping article ae be said 
to be adulterat (Jul) 198G (FB) 
——S, 16 (1) (a) G) read with S. 7 (1) - 
Evidence of Food ector that he pur- 
chased gingelly oil from accused but no evi- 
dence that sample found to be adulterated 
on analysis was taken m accused—Evi- 
dence not sufficient aE conviction 


1938F 
SALES T ax R 


—Kerala General Sales Tax Act (11 of 
1125 M. E)  - 
——S, 12 2) — See Ibid, S. 17 (8) 
(May) 142 (FB) 


arity General Sales Tax Act (15 of 


one Soe O) @) & () = 


——S. 17 (8) — Kerala ee Sales Tax 
Act (11 of 1125 M. E.), S. 12 (2) — Best 
judgment assessment — erence about 
pattern’ of continuous suppression for an 

period must have reasonable nexus to avail- 

able mat and circumstances of each 
case . (May) 142 (FB) 


Succession “Act. (89 of 1925) 
——S. 74 — Words of vesting not aiy 
written in a deed — Deed will not fail be- 


——5.. 213 -— One cannot establis 
under will unless probate is obtained | 
(Oct) 270B 


Suppression of Immoral Traffic in Women 
` and Girls Act (104 of 1956) 


——S, 2 (f — See Ibid, S. 7) 
) 168A 
——S, 5 (1) (a) — Offence under — Proof 


(Jun) 166B 
—§Ss..7 (1), 8 and 2 (fF) — Offence under 
Section 7 Indiscriminate __ sexuality 
must ie proved - un 166A 


un) 166A 
sS. 15 (1). — Police officer entering bed 


_ 


room of accused from back door. without 
first knocking at front door’ is misuse of 
power — (Jun) 166C 


“(TENANCY LAWS 
—Cochin Tenancy Act (15 of 1118) ` 


See Tenancy Laws — Cochin Verum- 
Pees Act (1118), S. 
- (Jan) 31B 


—Cochin ere ee Act (8 of 1118) 


—S. 4 — Terms ‘holding’ and ‘eviction’ 
—_— Meaning ; - (Jan) 81B 
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Tenancy Laws 
aa Act (contd. 
——S. 4 — Benefit of Section is available 
to tenant only against his landlord 
(Jan) 81C 


Kerala Land’ Reforms Act (I of 1964) 


1 — Though ori Act age 
boon included as Item 99, in Sch. 9 
Constitution gets Peren of “Artide F 
subsequent amending Acts not having been 
so included cannot get the protection 
(Apr aay WB) 
—-S. 1 (as amended by 85 
1969) — Act gets protection of ye 31-A. 
though portions thereof fail for want of 
that protection — Section 29-A, Section 32 
ee far as it bars Civil Court from pro- 
ibiting a person who ae applied for fair 


rent from entering land), Section 45-A, Sec- 
oe oe ae) Section, ae Section 85 (i), 
ection are void — 


Se 1, oe 30 SOA, ae lee a 

to 72-J, 7 85 an t sub- 

section ay ‘are OT tod oe 98 (FB) 

——S. 2 (25) (a) and Proviso — Person 

snes possession adverse to AN ala ot gant 
POS gN cannot claim 

ri ts Non) 276 

——§S. 3 (1) — See Tenancy 

chin Verumpattamdars Act eC of 7118, 

Section 4 (Jan) 81C 


——S. 4A (as amended by Act 85 of 1969 
— Section 4-A is retro 


tive to a limit 
extent as indicated in Section 108 Z and 
(3) of the Amending / Act | (Nov) 290A 


——-§. 4.A — aoe 4-A sreakes fiction of 
‘deemed tenancy only: from date com- 
mencement of “het 35 of 1989 sv) 2008 


——S. 4-A (1) (a) and oe fe amended 
by E 85 of 1969) auy — = E 
dele a) and (b) is unconstitutional 

void (D ec) 814A. E) 
ae — Not csi en measure Ea 


ref is not 
ages e 31-A an sage (Apr) ost, ŒB (FB) 


——-S, 82 — Offends Article 14 and is not 
protected by Article 31-A . 
- (Apr) 98M (FB) 


——S. 45A — Section 45-A offends Arti- 
cle 19 (1) (f):— Section is not entitled to 
protection under Article 81-A 

(Apr) 98P (FB) 


—-§: 50-A ( “hail een 50-A os is er 
for offending 8a) (f) an 
protected by Arti 


(Apr) 880 (FB) 
—S§, 73 — Violates Article 19 (1) (£ and 
is not protected by Article 81- 


— Ss. 80-A to 80-C — Provisions pro- 
tected by Aade 81-A from challenge. under 


(Apr) 980 (FB) | 


Articles 14, 19 and 31 (Apr) 98K (FB) 
——S. 85 (1) — ecg cra '— Provision 
is void as o d proviso to Arti- 
cle 81-A (1) (Apr) 98J OB) 
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Tenancy Laws — Kerala Land Reforms 
Act Aot lembi) 

——S, 106 (as introduced pe 
1969) — Provision violates Art. 

and is not protected by Article 

Constitution (Nov) 29 

————§. 106 


Act 85 of 
19 (1) (Ð 
S1-A_ of 
5A (FB) 
— Protection of — Lease n 
(Nov) 295B (FB) 
—-—S. 106 re-enactment 
Act 35 of 180" —_ » Shed is not “buildin 
(Nov) 295C } 
———§, 106 (as introduced by Act 35 o 
1969) — Provision not violative of Art. 14 
of eee (Nov) 295D (FB) 


——S, riage ee Section 125 (7) offends 

Article 14 and is not protected Arti- 

cle 81-A (Apr) 98N (FB) 

—Kerala Land Reforms (Amendment) Act 
(35 of 1969) 


not be ce 


——S. 108 (2) pe (8) . T 
Laws — Kerala Land AP Act (1984) 
S. 4A (Nov) 290A (FB) 


ee Sta ner of Eviction Proceedings Act 


(9 of 1 
. 2 (as amended by Act 5 of m 
— “Tenant” — ose in: sei S 
undivided half share of i ae Gee 
ment of adjoining property Po 
Government on strength of his possession of 
former property — Mortgagee not a tenant 

(Jan) 9 
Malabar Tenancy Act (14 of 1930) 
——S. 89 — See ao (1) Toia, S . 48 

61C (FB) 


(2) T. P. Act (1882), S. OSA 
(Fe b 61B e 
——Ss. 89 — Suit for recovery o 


rent in aa n of charge —- Sub-ten- 
ant made er erg Decree can be made for 
olding free 











sale of h of sg T ee 
ant (Feb A (ŒB) 
——Ss, 43, 39 — Section aa pe gin ex- 
clude ‘operation of Section 3 
Feb) 61C (FB) 
= Eee 
Tort 
Damages — pe Oe e ei 
not a wron © assess 
RAS a oue would not interfere 
in second app (Nov) 280C (FB) 
Defamation — solute ege 


attaches also to statements made in course 
of proceedings closely connected with judi 
cial proceedings (Nov) 280A (FB) 
Transfer of Property Act (4 of 1882) 


licability {May 154B 
Z ARPS — Partition suit pending —- De 
cree against some of the co-owners in sui 
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Transfer of Property Act (contd.) 

to which other co-owners were not ies 
~~ Decree must be subject to result of parti- 
tion suit (May) 154A 
—S, 60 — Sea also (1) Limitation Act 
(1908), 8A 


Art. (Feb) 8 
eS ie 76 (b) Ney 290C 
8) Ibid, S. 92 (Jan) 3C (FB) 
Ss, 00 and 92 ype E of mort- 
gago -— ts mortgagee 

(Jan) 3A (FB) 
——_S, 63. — See Tenancy Laws — Kerala 
Stay of Eviction Proceedings Act Selly 
S. 2 (Jan) 9 (FB) 


—-Ss. 65-A, 100 — Section 65-A will 
not apply to statutory charge ras by 
Section 89 of Malabar Tenancy A 
(Feb) 61B (FB) 
-——S, 73 — Seo Ibid, S. 44 
(May) 154B 


-—S. 76 (h) — Remedies of mortgagor 
against mortgagee due to supervening sta- 
tutory provision — Remedy of rodemphion 
becoming unenforceable —- He can pursu 

remedy of accounting. (Nov) 290C 


——S. 92 — Seo Ibid, S. 60 

(Jan) SA (FB) 
——§ 92 — Mortgage executed before 
enactment of Section 92 — Redemption 


after enactment —- Application of Sec. 92. 


to redemption does not amount to giving 
retrospective effect to section. ana: on) 


———Ss, 92 and 60 — Partial redemption 
cannot give rise to right of Tan) SC 


: (Feb) any (FB) 


Transfer of Act (contd.) 
——S. 105 nie pee who can grant 

(Jan) 81A 
——S. 106 — Notice to quit not strictly in 
accordance with Section — Recipient of 
notice not misled — R ents of sec- 
tion complied with (Aug) 231G 
aes Co-operative Societies Act (10 of 

See under Co-operative Societies. 


Travancore Nayar Act (2 of 1100) 
—S. 4 — See Hindu Marriage Act (1955), 
S. 29 (2) and (8) (Feb) 44A (FB) 
——S. 5 — See also (1) Civil P, c. (1908) 
S. ll eb) 44B (FB 
(2) Hindu Marriage Act (955), S. 
(2) (8) (Feb) 44A (FB) 
Trivendrum City Improvement Trust Act 
(1 of 1961) 


+—S, 73 — See Ibid, Sch. _ . 
Qan} 10 (FB) 


——-Sch. and S. 78 — Solattum for acqui- 
sition of land by Government for Bo 
under Land A ition Act — Provision for 
non-payment of solatium is invalid l 

Qan) 10 (FB) 
Trusts r (2 of 1882) 


———S, — See Tenancy Laws — Kerala 
ay E Pa Proceedings qt ea 


Words and Phrases 

“Agrarian reforms” — Kan 

See Constitution of A . 31-A 
(Apr) 98F (FB) 


——— “Lis? — See Kerala State Subordinate 
Services Rules (Part II), R. 28 (b) (i) 
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(1959) S. As. Nos. 947, 1105 and 948 of 
59 (Ker.) -~ Revers. AIR 1971 Ker 
8A (FB) (Jan). 


AIR 1959 Ker 182==ILR (1959) Ker 125 

, Ananthanarayana Iyer v, Agricul- 

tural I. T. and Sales Tax Officer — 
Diss. AIR 1971 Mys 50 (Feb). 
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Ravi Nambudiripad v. State of Kerala 
-— Over, AIR 1971 Ker 54 (FB) (Feb). 


= Overruled in; Revers. = 
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Kerala High Court i 


Pec 


_. ‘AIR 1971 KERALA I (V 58 C 1) 
p _ FULL BENCH 


P. T. RAMAN NAYAR, AG. C. J. V. P- 
GOPALAN NAMBIYAR AND V. R. 
KRISHNA IYER, J]. 


Ratanshi Panchan Tank, -Mattancherry, 


Cochin, Petitioner v. Registrar of Companies 


Kerala, and others, Respondents. 


Original Petn. No. 3026 of 1966, D/- 3-4- 


1969. i . 

(A) Companies Act (1956), Sections 611 
and 33 —~ Fee for registration of a Company 
is payable on presentation for registration of 
documents specified in Section 33 (1) — Per- 
son voluntarily paying fee for registration but 
on return of papers after scrutiny for rectifi- 


cation of defects deciding not to proceed with 


the matter, held, not entitled to get back 
the fee paid. - 
The fee payable for the registration of-a 


company, under Section 611 read with Item 2° 


Schedule X of the Companies Act, is payable 
on: the presentation. for registration of the 
documents specified in sub-section (1) of Sec- 
tion 38 of that Act.. Both the terms “in res- 
pect of” and, “for” in Section 611 are terms 
of wide import and do not in the least coun- 
tenance the argument that the fee is payable 
only on completion of the registration, in 
other words, after the services for which it is 
intended to have been rendered. The services 
for which the fee is intended begin the mo- 
ment the registrar receives the papers ‘an 
commences scrutiny thereof, e services 
end when, on being satisfied, -the Registrar 
ceeds to effect the registration, or, on not 
ing so satisfied, he refuses registration. 
i (Para 2) 


Whatever be the rights of a person: who 
pays money under a contract for services. to 


rendered but.subsequently declines the | 
services, in the absence of a provision to that . 
a, a person pay- 


effect in the statute concerne 


AN/BN/A2°8/70/LGC/M 
-` 1971 Ker/1 I G—28 


Cases 
' (1965) 1865 Ker LT 517 = 1965 Ker 


r 


` ing a fee under a statute has no right to get 


back the fee. because he no longer wants the 
services for which the fee was paid. (Para 3) 
Therefore, there being no provision in the 
Companies: Act, or in the rules or regulations 
made thereunder, for the refund of a fee 
once paid, the person, who has -voluntarily 
id a Seager amount of rs to oe 
mpanies for registration of a Company 
but after the return of papers to him after 
scrutiny for the rectification of certain de- 
fects decided not to. proceed with the matter, 
is not entitled to get back the fee paid. 
(Para 8) 

(B) Constitution of India, Article 226 — 
Petitioner voluntarily paying registration fee 
under Section 611, Companies Act — Col- 
lection authorised by law and not made under 
a mistake — Later on petitioner deciding not 
to proceed with the matter — No provision 


-in Act for refund of fee — Held that the 


Registrar or Central Government was not 
under a duty to make the refund — Not every 
liability of Government or of a public officer 
creates a duty compellable by mandamus — 


. Hence it would be a proper exercise of High 


Court’s discretion to decline interference in 
exercise of its extraordinary jurisdiction. 
: oO | (Para 1) 


- Referred: Chronological Paras 
LJ 520 (SC), State of- Kerala v. 
uminium Industries Ltd. I 
(1964) AIR 1964 SC 1006 (V 51) = 
1964-6 SCR 261, State of M. P. v. 
Bhailal Bhai 
(1962) AIR 1962 SC 1820 (V 49) = 
1962 Supp (1) SCR 242, Burmah 
Construction Co. v. State -of Orissa ii 
(1961) 1961 -.Ker LJ 1886 = ILR 
(1961) 2 Ker 577, Aluminium Indus- 
tries Ltd. v. Agri. Income-tax and- 
‘Rural Sales Tax Officer . N 
(1959) AIR 1959 SC 185 48) = 
1959 SCR 1350, Sales Tax Officer 
v. Kanhaiya Lal . Te T 


wv 


2 Ker. * [Prs. 1-3] Ratanshi Panchan Tank v. Registrar of Companies (FB) ALR. 


P. K, Kurien, V. Desikan, K. A. Nayar and 
K. Sukumaran, for Petitioner; C. Sankaran 
Nair, for Respondents Nos. 1 to 3. 


RAMAN NAYAR, AG. C. J.— The pay- 
ment of Rs. 9250/- which the petitioner 
seeks to recall was an entirely voluntary pay- 
ment, It was made to the Ist respondent, Re- 
gistrar of Companies for the fee payable 
under Section 611 of the Companies Act read 
with item 2 of Schedule X thereof, for the 
registration of a 
tioner and respondents 4 to 9 were promot- 
ing. (A sm ortion, Rs. 240/-, was for 
some other fee, but since the petitioner does 
not want that to be treated on a different 
footing that may be ignored). There was no 
question of the Registrar using his official 
authority either then or at any future time for 
compelling the payment, ere was no re 
ical on his part to perform the servicés for 
which the fee was paid. Indeed it was the 
petitioner who, after the papers had been 
returned to him after scrutiny for the recti- 
fication of certain defects, that decided not 
to proceed with the matter, whether for rea- 
sons within or beyond his control is of no 
consequence. There no provision “in 
the Companies Act, or in- the rules or 
regulations made thereunder, for the refund 
of a fee once paid. 


Therefore, even assuming that the peti- 
tioner has a cause of action for a refund, it 
can scarcely be said that the Registrar or 
the 8rd respondent, Central Government, is 
under a duty to make the refund in a case 
like the present where, as we shall oe 
show, the collection was authorised by law 
and was not made under a mistake — not 
every liability of the Government or of a 
public officer creates. a duty compellable by 
mandamus. these factors considered, as- 
DE that the petitioner has a right to get 
back his money, we do not think: that the 

osition is any different from a case of money. 

ue from a private party, and we doubt 
whether the mere fact that the money is due 
from the Government or from a public oft- 
cer entitles the petitioner to enforce. his right 
by a proceeding like the present purporting to 
be under Articles 226 and 227 of the Con- 
stitution, In any event, in the circumstances 
of this case we think it would be a proper 
exercise of our discretion to decliné interter- 
ence in the exercise of our ‘extraordinary juris- 
diction, and we think that the features we 
have mentioned distinguish this case from 
cases like Sales Tax Officer v. Kanhaiya Lal, 
AIR 1959 SC 185, Burmah Construction Co. 
v. State of Orissa, AIR 1962 SC 1820, State 
of Madhya Pradesh v. Bhailal Bhai, AIR 
1964 SC 1006, Aluminium Industries Ltd. v. 
The Agrl. Income-tax & Rural Sales Tax Offi- 
cer, 1961 Ker LJ 1886 and State of Kerala 
v. Aluminium Industries Ltd., 1965 Ker LT 


517 (SC) in. appeal therefrom, cited at the bar - 


where such jurisdiction was exercised, 


company which the peti-. 


2. -Nor are we satisfied that the petitioner 
has any case on the merits. Section 611 of 
the Companies Act says, 

“In respect,of the several matters mention- 
ed in Schedule X, there shall, subject to the 
limitations imposed by that Schedule, be 
paid to the Registrar the several fees therein 
specified.” 5 i i 
And Item 2 of Schedule X specifies the fee 


- payable “for registration of a company whose 


nominal share capital exceeds Rs. 20,000/-”. 
Both the terms, “in respect of” and, “for” 
are terms of wide import and do not in the 
least countenance the argument advanced on 
behalf of the petitioner that the fee is pay- 
able only on completion of the registration, 
in other words, after the services for which 
it is intended to have been rendered. Sec- 
tion 33 of the Companies Act makes it clear 
that the process of the registration of a com- 
pany commences with the presentation to 
the Registrar of the papers specified in sub- 
section (1). thereof and that it ends when the 
Registrar makes. the registration under sub- 
section (3), whereupon, Section 34 requires 
him to grant the certificate of incorporation 
and the company becomes a body corporate. 
The services for which the fee is intended 
begin the moment the Registrar receives the 
papers and commences scrutiny thereof for 
the purpose of satisfying himself that  - 
“all the requirements of the Act and the rules 
thereunder have been complied with in res- 
pe of the een and matters prece- 
ent and incidental thereto” 


‘and that the company is a company authoris- 
c 


ed to be registered under the Act. The ser- 
vices end when, on being so satisfied, the 
Registrar proceeds to effect the registration, 
or, on not being so satisfi e refuses re- 

istration. Although there would appear to 

e no express provision as in Section 80 of 
the Indian Registration Act that, “all fees 
for the registration of documents shall be 
payable on the presentation of such docu- 
ments”, it seems to us obvious that the fee 
‘payable. for the registration of a compas 
under Section 611 read with item 2 Schedule 
X of the Companies Act, is payable on the 
presentation for registration of the docurnents 
specified in sub-section (1) of Section 88 of 
that Act. That would only be in. keeping 
with the general scheme by which all statu- 
tory fees are invariably made payable before 
the commencement of the services for which 


they are intended. 

' 3. The petitioners case is that-he has 
not been rendered the services for which he 
paid: the fee and that therefore he is entitled 
to get back the fee. But the Registrar 
never refused the services; in fact he has 
already rendered part of the services; and 
if the. services have not been completed it 
is only because the petitioner does not want 
them. The Registrar is, and has been, ready 
to perform the services for which the fee was 
paid and complete the registration, or, if the 
company cannot be registered under the pro- 


aaen am 


1971 


visions of the Act, to 
Whatever be the rights of a person who 
pays money under a contract for ser- 
j to be rendered but Dear 
services, we do not i 
the absence of a provision 
effect in ue ae concern- 
ed, a person ing a fee under a ‘statute 
tHe right ty oot ak the fee because he 
o longer wants the services for which the 
fee was paid. ‘Whether he would have a 
cause of action for damages or for compelling 
the services, if the services are improperly 
declined, is an altogether different question. 
4, We dismiss this petition with costs. 
| Petition dismissed. 
—— H 


AIR 1971 KERALA 3 (V 58 C 2) 
FULL BENCH 


P. T. RAMAN NAYAR, C. J., P. GOVINDAN 
NAIR AND K. K. MATHEW, JJ. 


Thamattoor Chelamanna and another, Ap- 
pellants v. Thamattoor Kurumbikkat Pare 
Do Parameswaran and others, Respon- 

ents. 

A. S. Nos. 208, 209 and 210 of 1964, 
D/- 3-12-1969, from ates of the High 
CEN in S. As. Nos. 947, 1105 and’ 948 of 
1959. 

(A) T. P. Act (1882), Sections 60 and 92 
— Redemption of mortgage — Rights of sub- 
mortgagee — (Civil P. C. (1908), Order 34, 
Rule 1). S; As. Nos. 947, 1105 and 948 of 
1959 (Kerala), Reversed. 

A sub-mortgage effects a partial transfer of 
the mortgage right, and, when a mortgage is 
redeemed in the presence of the sub-mort- 
gagee, the sub-mortgage is also redeemed. 
The sub-mortgagee must thereafter look for 
payment to his mortgagor and to the money 
paid for redemption. The test for determin- 
ing whether the sub-mortgage right remains 
with the person redeeming as a separate right 
so as to be subject to redemption by a sub- 
sequent sub-mortgagee would be whether the 
person redeemin ae the right of subroga- 
tion in respect of the redeemed sub-mortgage. 
Where the person redeeming is the mortga- 
gor, there is no such right of subrogation. 
AIR 1915 All 242, Rel. on. (Para 18) 


A sub-mortgage being a partial transfer of 
the mortgage security, Order 34, Rule 1 of 
the Civil P. C. requires that the sub-mort- 
pages should be joined as a party to a suit 
or redemption. But the non-joinder of a 
a party does not render the decree a 
nullity though it might, in some cases, make 
the decree ineffectual. The redemption can- 
not affect the rights of sub-mortgagee. His 
sub-mortgage remains in force, and if the 
redeeming mortgagor is bound thereby, he 
can enforce his sub-mortgage against the pro- 
perty in the hands of the mortgagor. But, 
whether, after redemption, the sub-mortgagee 
has any right which he can enforce against 
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refuse registration. 
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the property in the hands of the mortgagor is 
an entirely different matter. That depends 
upon whether the mortgagor was aware of 
the sub-mortgage at the time of redemption. 
Thérefore, there is no inconsistency between 
statement that under Order 34, Rule 1 of 
the Code, a sub-mortgagee is a necessary 
party to a suit for redemption and the state- 
ment that registration of sub-mortgage is not 
notice thereof to the mortgagor. The former 
deals with a question whether the redemption 
affects the rights of sub-mortgagee; the latter 
to the question whether a sub-mortgagee has 
any right at all which he can enforce against 
the Peete in the hands of the mortgagor 
after redemption. S. As. Nos. 947, 1105 and 
948 of 1959 (Kerala), Reversed, 

(Paras 14 and 15) 


(B) T. P. Act (1882), Section 92 — Mort- 
gage executed before enactment of Section 92 
— Redemption after enactment — Applica- 
tion of Section 92 to redemption does not 
amount to giving retrospective effect to sec- 
tion, (Obiter). (Para 6) 


(C) T. P. Act (1882), Sections 92 and 60 
— Subrogation — Partial redemption of mort- 
gage cannot give rise to any right of subro- 
gation. (Para 7) 
Cases Referred: Chronological 


(1932) AIR 1982 Mad 115 (V 19) = 
ILR 55 Mad 320, Viswanatha v. 
Chimmu Kutti Amma 

(1915) AIR 1915 All 242 (V 2) = 
ILR 87 All 809, Badan v. Murari Lal 5 


K. Kuttikrishna Menon and A. P. Chan- 
drasekhran, for Appellants; P. C. B. Menon, 
for Respondents, 


RAMAN NAYAR, C. J.:— These appeals 
arise out of three suits for redemption (O. S. 
No. 218 of 1950, O. S. No, 1 of 1951 and 
O. S. 2 of 1951 of the Munsiff’s Court, Peri- 
natalmanna) brought by the same two plain- 
tiffs, two of the suits, O. S. No. 1 of 1951 
and O. S. No. 2 of 1951, against the same 
three defendants. In all the three suits, the 
plaintiffs traced their right to redeem to a 
et mortgage dated 15-9-1911 — this 

as been marked as Ext. A-1 — and the 
three suits were tried together along with a 
fourth (O, S. No. 91 of 1951) with which 
we are not concerned. The trial Court dis- 
missed all the three suits; the dismissal was 
reversed and the suits decreed in first appeal; 
the decrees made in first appeal were con- 
firmed by this Court in second appeal; and 
the 5th defendant in O. S. No. 213 of 1950 
and the 8rd defendant in O. S. No. 1 of 
1951 and O. S. No, 2 of 1951 have come 
with these appeals, A. S. No. 209 of 1964, 
A. S. No.. 210 of 1964 and A. S. No. 208 
of 1964 respectively, on certificate granted 
under Section 5 (iii) of the Kerala High 
Court Act. The Division Bench that heard 
these appeals in the first instance has re- > 


Paras 


ferred them to a Full Bench because it 


thought that an authoritative decision on the 
effect of the redemption of a mortgage, by 


- 
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suit, on the rights of a sub-mortgagee who 
was not made a party to the suit, was ne- 
cessary. It thought that there was an appa- 
rent conflict between the rovisions of 
` Order XXXIV, Rule 1 of the Code, according 
‘to which the sub-mortgagee is a necessary 
party to the redemption suit, and the state- 
ment in Mulla’s Transfer of Property - Act, 
5th Edition, pages 377 and 378, to the effect 
that mere registration may not be notice of 
the sub-mortgage to the ‘mortgagor and that, 
if a mortgagor redeems the mortgage without 
_ notice of the sub-mortgage, the sub-mortgage 
- will be extinguished so far as the property 
is concerned, It also thought that Viswanatha 
v. Chimmukutti Amma, AIR 1982 Mad 115 
spoke in two voices on this question. We 
might observe that the question posed arises 
only in A. S. No, 208 of 1964 and-.A. S. No. 
210 of 1964 and not in A. S. No. 209. of 
1964. - 


2. We shall. take up first A, S. No. 209 
of 1964, the appeal by the 5th defendant in 
O. S. No; 213 of 1950. The appeal relates 
only to item 1 of the properties in suit, and 
we shall hereafter refer to it as the suit pro- 

erty. This property belonged (not in jenm 
Pat under some lesser possessory title, but that 
does not matter) to a Namboodiri joint family 
called the Kakkat Mana of which the 7th 
defendant is the aes manager. This and 
-138 other items of property were mortgaged 
by the Mana on 27-3-1909 to one Kunhu- 
kutty Amma whose successors are defendants 
l to 4 in the suit. The mortgage, so.far as 
the suit property is concerned, was possessory, 
and it was to redeem this eee of 1909 
that the suit was brought. (The mortgage 
deed is not in evidence. It would - appear 
that the original is lost and .no -registration 
copy can be got since’ the 


uring the Moplah Rebellion of 1921. There 
is however no dispute with regard to this 
mortgage and its non-production is therefore 
of no ‘consequence), 


By Ext. A-I dated 15-9-1911, Narayanan 
Atisseripad, the then Manager of the Kakkat 
Mana, mortgaged 46 items of property, in- 
cluding the suit property and the other pro~ 
perties comprised in the. mortgage of 1909, 
to one Sundaranunni Variyar, the 8th defen- 
dant in the suit, for Rs. 10,000/-, This mort- 
gage also was possessory so far as the suit 

roperty was concerned and Sundaranunni 
Vague was directed to redeem the mortgage 
of 1909 within a year. He, however, di 
nothing for 66 years and what he did there- 
after was not to redeem the mortgage of 
1909 but to assign his mortgage Ext. A-1 (by 
means of Ext. A-2 dated 6-7-1947) to- the 
two plaintiffs in the suit, who, it is stressed 
-on behalf of the 5th defendant; are the sons- 
in-law of the 7th defendant, the present 
manager of the Kakkat Mana, although that 
circumstance has no real bearing on- the 
case. Meanwhile, in 1932, the Kakkat Mana 
and by its manager, the 7th defendant, ‘par- 
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records of the- 
Sains Sub-Registrar’s ‘Office were burnt. 


ALR, 


tially redeemed the mortgage of 1909 as a 
result of a compromise decree, Ext, B-3 dated- 
16-6-1932, in a suit for redemption (O. S, 
No, 80 of 1931) and had, in pursuance there- 
of, taken poSsession of the suit property 
from the mortgagee, Kunhukutty Amma, who 
was, of course, a party to.the suit. Sundara- 
nunni Variyar, the mortgagee under the 
puisne mortgage Ext.. A-1 dated 15-9-1911, 
was, however, not made party to the suit, 
and therefore, his rights under that mortgage 
remained unaffected thereby. By Ext, B-8 — 
dated 24-5-1938, the Kakkat Mana ‘sold the 
suit property to one Krishnan Nambudiri,. 
From him the 5th defendant bought it b 

Ext. B-11 dated 6-8-1946 and he is eed. 
ly in possession. - p7 


3. The suit as a the 5th defendant 
was on the footing that he was in possession 
under the mortgagees, defendants 1 to 4, 
The 5th defendant denied this and asserted 
that he was in fae by virtue of his 

urchase. from the original . mortgagor the 
at Mana, which had redeemed the mort- 
gage so far as the suit property was con- 
cerned, and that, the suit mortgage of 1909 
having already been- redeemed Ty the mort- 
gagor, there was. e left for the puisne 
mortgagees, the plaintiffs, to redeem. 


4. This defence specifically taken in the 


‘written statement of the 5th defendant and 


in his memorandum of -second. appeal — the 
first ss irae was by the plaintiffs and the 5th 
defendant was only a respondent thereto —~ 
and also, although not so specifically, in the 
memorandum of appeal before us, is the 
defence which (after canvassing at some 
length a number of untenable defences which 
loomed large in the Courts below and which - 
had no- difficulty in repelling such as that 
the puisne mortgage, Ext. A-I, was sham 
and nominal, that it was not. binding on the 
Kakkat Mana, that it was not executed by 
Narayanan saci eas as- manager of that 
Mana, that it had been declared not binding 
on the Mana in a suit to which the puisne 
Mortgagee, Sundaranunni Variyar, was not 
a party, that its assignment to the plaintiffs 
by means of Ext. A-2 dated 6-7-1947 was a 
piece of fraud perpetrated by the 7th defen- 
dant and that the right to redeem the earlier 
mortgage of 1909.was lost by reason of the 
failure to comply with the direction in Ext. ` 
A-I that this should be done within a year) 


_ counsel for the 5th defendant presses before 


us as his real defence. Issue was joined with 
regard to it. “Whether the plaint properties: 
are held under the plaint mortgage’, but, as 
often happens, in their preoccupation with 
the large number of untenable contentions 
raised, the parties as also the Courts seem to 
have lost- sight’ of this real defence until 
counsel for the 5th defendant stumbled upon 
it in the course of the hearing before us, 


5. The plaintiffs have, and can have, no 
answer to this defence. It is said on their 


behalf that the intervening puisne mortgage, 


i an pran 


1971 
Ext. A-l, prevented a merger of the right of 
the mortgagor, the Kakkat Mana in the suit 
propali with the right of the mortgagee 
under the mortgage of 1909 on the redemp- 
tion of the opa on that mortgage in 
pursuance of Ext. . But the question of 
merger can arise only when two distinct rights 
come to inhere in the same person, and the 
argument pre-supposes, what is clearly. not 


the case, that when a mortgagor redeems a) 


mortgage it is as if he obtains an assignment 
of the mortgage right. What happens js not 
that at all, but an extinction of the mortgage 
right by its satisfaction, and the question of 
a redemption partaking of the nature of an 
assignment, thus keeping the mortgage right 
alive, can arise only in cases where the re- 


demption gives the person redeeming the 
right of subrogation to the rights of the 
mortgagee whose mortgage he redeems. Sec- 


tion 92 of the Transfer of Property Act 
makes it quite clear that the mortgagor 
(which term, it would appear, would, by rea- 
son of Section 59-A of the Transfer of Pro- 
perty Act, include a person deriving title from 
the original mortgagor, it not being otherwise 
expressly provided; but that is not a ques- 
tion that arises here since the redemption in 
the present case was b 
gagor, the Kakkat Mana) has no such right, 
arid it seems to us clear that when a mort- 


gagor redeems a mortgage the mortgage is. 


extinguished and is in no sense kept alive 
even if there be some intervening interest 
like a puisne mortgage —- see Sheldon on 
Subrogation® and Badan v. Murari Lal, ILR 
87 All 309 = (AIR 1915 All 242). 


6. It is pointed out that the present Sec: 
tion 92 of the Transfer of Property Act was 
enacted only in 1929 by Act 20 of that year 
and it is said that to apply it to the case ot 
the redemption of a mortgage executed before 
its enactment is to give it retrospective effect. 
But, what the ‘section does is to specify the 
rights that flow from the redemption of. a 
mortgage, not the rights that fow from the. 
execution thereof, and, with great respect -to 
the decisions which seem to hold otherwise, 
we should have’ thought that to apply the 
section to a case where the redemption has 
taken place, as in the instant case, after its 
enactment is not to give the section retro- 
spective effect even if it be that the mortgage 
redeemed was executed before its enactment. 
We need not, however, finally decide that 
question here since the redemption in this 
case was by the a ee mortgagor and it ig 
not disputed that the law always was that 
the redemption of a mortgage by the origi- 
nal mortgagor gives him no right of subro- 
gation. He is after all only discharging a 


debt he himself had incurred, and, in the | 


process, relieving his property of the encum- 
brance he -had placed upon it. And there is 
no reason: why the entire property, as re- 


lieved of the burden, should not be available: - in fact, no redemption in pursuance of the 


$ decree Ext. B3, only the make-believe of 


*First Edition pp. 71 to 78 
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to satisfy the claims of his creditors whether 
secured or unsecured. There is no reason 


‘why he should be allowed’ to hold_the re- 


deemed mortgage against a subsequent mort- 
gagee or even against an timsecured creditor. 
And a transferee who has agreed to pay the 
mortgage would, on redeeming it, be in no 
different position. 

7. We might also mention that the par- 
tial redemption of a mortgage cannot evel 
rise to_any right of subrogation. 


. 8. It follows that, in so far as the suit 
property is concerned, the mortgage of 1909 
sought to be redeemed is in no sense extant, 
the property having been redeemed from the 
mortgage as long ago as 1982. This re- 
demption having been by the original mort- 


‘gagor, the mortgage was extinguished so far 


as the suit property was concerned and was 
in no sense kept alive. The 5th defendant 
holds the property not under the mortgage 
but by reason of his purchase of the rights 
of the mortgagor. No doubt the puisne 
mortgagee, Sun unni. Variyar, not bein 
a party to the suit (O.-S, No. 80 of 1931 
in which the redemption was effected, his 
rights under his mortgage, Ext. Al, remain 


-unaffected thereby — it is as if the mort- 


gagor, the Kakkat Mana, had redeemed the 


-property from the mortgage of 1909 outside 


court without the conjunction of the puisne 
mortgagee, Sundaranunni Variyar. The rights 
of Sundaranunni Mas oak since assi to 
the plaintiffs; under the mortgage, Ext. Al, 
were in no way affected by the redemption 
and it might be open to the plaintiffs to 
enforce that mortgage against the 5th defen- 
dant and obtain possession on the strength 
thereof by a suit of the kind: described in 
Article 185 of the Indian Limitation Act, 
1908. But the present suit is not such a 
suit, and, if it were, we think it would be 
barred by time sincé the mortgagor's right 
to possession would have determined as 
against the puisne possessory mortgagee the 
moment the.mortgagor ‘got possession by 
redemption of the prior possessory mortgage. 
The suit is not for possession in enforcement 
of the plaintiffs’ title under Ext. Al, but for 


' redemption of the prior mortgage of 1909 


(now extinct) in exercise of 


eir rights as 
subsequent. mortgagees, 


‘9. For these reasons the’ suit- must fail 


so far as the appellant 5th defendant and the 


+ 


e plaint) are concerned, 


10. The 5th defendant gave evidence as 
D. W. 1 and in cross-examination he said, 
“The suit O. S. No. 80/1931 was filed in 
collusion between the ‘7th defendant and 
Parangotasa Menon. That suit was compro- 
mised in ‘collusion to defeat other people.” 
This statement is fastened upon on behalf of 


property in his possession (namely, item 1 
in 


` 


. the plaintiff to-raise the contention, for the 


first time raised before us, that there was, 


-Á 
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collusion. ‘Therefore the possession of the 
5th defendant must be under the sa cat 
defendants 1 to 4, not as he pretends, by 
reason of the purchase made under Exts. B8 
and BII hich could only. have been of the 
equity of redemption. But, until now, the 
plaintiffs have had no such case, and, al- 
though by his written statement the 5th 
defendant claimed to be in 
virtue of his predecessor the Kakkat Mana 
having redeemed the mortgage, the plaintiffs’ 
case was not that there was no such re- 
demption but that despite the redemption 
the mortgage was alive since the puisne 
mortgagee was not party to the redemption 
and that as puisne mortgagees they were en- 
titled to redeem the mortgage. They cannot 
.at this stage be allowed to take advantage 
of the 5th defendant's statement to put for- 
ward an entirely new case. Moreover Paran- 
ac Menon, who it would appear was a 
rother of the mortgagee, Kunhukutty Amma 
was not a party to the suit O. S. No. 80 of 
19381 in which the decree for redemption 
was made. Nor had he at that time any 
interest in the mortgage right. It is nowhere 
said that he was acting for his sister and it 
is difficult to understand what the 5th defen- 
dant meant by collusion between him an 
F Tth defendant, the manager of the Kakkat 
ana, 


11. The properties concerned in the re- 
maining two appeals, A. S. Nos. 208 and 210 
of 1964 (by the 3rd defendant in O. S. Nos. 
2 and-1 of 1951 respectively), belonged in 
jenm to a Namboodiri joint family called the 
Chelamanna Mana from which the Kakkat 
Mana took them on possessory mortgage under 
Ext. B12 dated 4-1-1907. The Kakkat Mana 
in turn mortgaged the property in O, S. No. 
l of 1951 by Ext. Al4 dated 20-4-1907 and 
the property in O. S. No. 2 of 1951 by Ext. 
Al6 dated 5-6-1907. These mortgages were 
with possession, and the mortgage right came 
to vest in the Ist defendant in the two suits, 
These properties were also the subject-matter 
of the possessory mortgage, Ext. Al dated 
15-9-1911, by ale Kakkat Mana in favour 
of Sundaranunni Variyar whose assigns are 
the present plaintiffs. Thus, after the execu- 
tion of Ext, Al, the position was that the 
Kakkat Mana was the pene of the pro- 
perties in both the suits, the Ist defendant 
the Ist sub-mortgagee and Sundaranunni 
Variyar the 2nd sub-mortgagee. The 8rd 
defendant having bought the jenm right of 
the Chelamana Mana instituted a suit, O. S. 
No. 60 of 1946 of the Subordinate Judge's 
Court, Ottapalam, for redeeming the mort- 
gage, Ext..B12, in favour of the Kakkat Mana. 
The Kakkat Mana and the Ist sub-mortgagee, 
the Ist defendant, were made parties to that 
suit but not the 2nd sub-mortgagee, Sundara- 
nunni Variyar. That suit ended in the com- 
promise decree, Ext. B14 dated 10-7-1947, 
granting redemption, and, in execution there- 
of, the properties were delivered to the 3rd 
defendant under Ext. B15 dated 12-9-1947, 
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As in O. S. No. 213 of 1950, the plain- 
tiffs chose to ignore all the transactions they 
thought inconvenient, and, admitting that the 
3rd defendant was in possession, brought the 
suits for the -redemption of the first sub- 
mortgages, Exts. A-14 and A-16, and for con- 
Saleen possession from the hands of the 
8rd defendant, on the footing that as puisne 
sub-mortgagees they had the right to redeem 
the first sub-mortgagees — their case was 
that the 8rd defendant was in possession 
under the Ist sub-mortgagee the Ist defen- 
dant. The 8rd defendants defence was that — 
he was in independent possession as the 
owner of the properties after his purchase 
of the properties from the mortgagor, he had 
redeemed the mortgage as also the first sub- 
mortgages and thus obtained possession from 
the sub-mortgagee, the Ist defendant, who 
was in possession. His possession was- in 
no sense possession under the first sub-mort- 
gages now sought to be redeemed. The first 
sub-mortgages had in fact become extinct 
by redemption, and there was nothing left | 
for the plaintiffs as puisne sub-mortgagees 
to redeem. He (the 3rd defendant) had no 
notice of the second sub-mortgage when he 
effected the redemption, and the plaintiffs’ 
right if any was to enforce their sub-mort- 

ge, Ext, Al, against the money paid to 

eir mortgagor, the Kakkat Mana, for the 
redemption of the mortgage, Ext. B12, in its 
favour. After the redemption of their mort- 
gagor, the Kakkat Mana, the plaintiffs had 
no manner of right in the properties mort- 
gaged. 

12. The learned single Judge who heard 
the second appeals however rejected this 
defence. He took the view that what hap- 
pened .by reason of the redemption of the 
mortgage, Ext. B12, in execution of the 
decree, Ext. B14, in O. S. No, 60 of 1946, 
was that the sub-mortgage rights of the Ist 
defendant passed to the 3rd defendant and 
ere was no merger of the sub-mort- 
gage ‘rights in the rights of ownership we- 
cause of the subsistence of the puisne sub- 
mortgage which remained unaffected by the 
redemption, the puisne sub-mortgagee, 
Sundaranunni Variyar, not being party to the 
redemption suit. 


18. We take a different view. A sub- 
mortgage effects a partial transfer of the 
mortgage right, and, when a mortgage is 
redeemed in the presence of the sub-mort- 
gagee, the sub-mortgage also is redeemed. 
The property is freed of the sub-mortgage, 
and the sub-mortgagee must thereafter Jook 
for payment to his mortgagor and to the 
money paid for the redemption. The test 
for determining whether the sub-mortgage 
right remains with the person redeeming as 
a separate right so as to be subject to re- 
demption by a subsequent sub-mortgagee, 
would be whether the person redeeming has 
a right of subrogation in respect of the re- 
deemed sub-mortgage. We have already Im- 
dicated our view that where, ag in these 


u 
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cases, the person redeeming is the mortgagor 
there is no such right of subrogation, and 
hence no question of the mortgagor holding 
the redeemed sub-mortgage as a separate 
right. Even if it be that the exclusion of 
the mortgagor from the right of subrogation 
by Section 92 of the Transfer of Property 
Act does not apply to the redemption etfect- 
ed by the 8rd a. either in the view 
that the word, “mortgagor” in the section 
means the original mortgagor and does not 
include a purchaser of the mortgaged pro- 
perty, or in the view that Section 92 has no 
retrospective application, the question would 
still be one of intention. It does not appear 
that the 8rd defendant was aware of the 
subsequent sub-mortgage and there is no 
reason to think that it was his intention to 
keep the earlier sub-mortgages alive. 


14. A sub-mortgage being a partial trans- 
fer of the mortgage security, Order XXXIV, 
Rule 1 of the Code requires that the sub- 
mortgagee should be joined as a party to a 
suit for redemption of the mortgage. But, 
the non-joinder of a necessary party does not 
render the decree in the suit a nullity though 
it might, in some cases, make the decree in- 
effectual. The decree is good as against the 
party to the suit, and the redemption effected 
in a suit against the mortgagee without the 
sub-mortgagee on the party array, is an ef- 
fective redemption so tar as the mortgagee 
is concerned. All that can be said is that 
the redemption cannot affect the rights of 
the sub-mortgagee. His sub-mortgage re- 
mains in force, and, if the redeeming mort- 
gagor is bound thereby, he can enforce his 
su Or eae against the property in the 
hands of the mortgagor. 


15. A redemption effected in a suit 
brought by the mortgagor against the mort- 
gagee, without the sub-mortgagee on the 
party array, is effective so far as the mort- 
gagee is concerned, but cannot affect the 
rights of the sub-mortgagee. It is no better 
but, at the same time, no worse than a 1e- 
demption effected outside the court to which 
the sub-mortgagee is not a party. But, whe- 
ther, after the redemption, the sub-mortgagee 
has any right which he can enforce against 
the property in the hands of the mortgagor 
is an entirely different matter. That depends 
on whether the mortgagor was aware of the 
sub-mortgage at the time of the redemption. 
Once this is appreciated, it will edly be 
seen that there is no inconsistency whatso- 
ever between statements such as ‘that under 
Order XXXIV, Rule 1 of the Code a sub- 
mortgagee is a necessary party to a suit for 
redemption of the mortgage, and statements 
such as that registration of the sub-mortgage 
is not notice thereof to the mortgagor. The 
former pertains to the question as to whether 
the redemption by suit affects the rights of 
the sub-mortgagee; the latter to the question 
whether a, sub-mortgagee has any right at 
all which he can enforce against the property 
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in the hands of the mortgagor after redemp- 


tion. 

16. A sub-mortgage being in the nature 
of an assignment of the mortgage, the prin- 
ciple underlying the proviso to sub-sec. (1) 
of Section 180 of the Transfer of Property 
Act (which is only a codification of the pre- 
using law) has always been applied to the 
case of a redemption of a mortgage by the 
mortgagor without the conjunction of the 
sub-mortgagee, The express notice contem- 
plated by the proviso is not insisted upon the 
section is, of course, not in terms applicable 
— but it the redemption be without notice 
to the sub-mortgage, then it is valid and ef- 
fective as against the sub-mortgage, and it 


-is settled law that the mere registration of 


the sub-mortgage is not notice thereof to 
the mortgagor since by the redemption, he 

oes not acquire the property transferred 
under the sub-mortgage or any part thereof 
— see Explanation I of what might be called 
the definition of “notice” in Section 8 of the 
Transfer of Property Act. 


17. In the present suits there is nothing 
to show that either the Chelamanna Mana, 
the original mortgagor, or its successor, the 
8rd defendant, had notice of this sub-mort- 
gage, Ext. Al, under which the plaintiffs 
claim, at the time the 8rd defendant redeem- 
ed the mortgage, Ext. B12. Indeed there is 
not even an averment to that effect. 


18. It follows from what we have said 
that the plaintiffs cannot claim possession of 
the properties in suit from the hands of the 
Srd Aefendact either as subsequent sub-mort- 
gagees redeeming the prior sub-mortgages, 
Exts. Al4 and A16, those peed at 
having been extinguished as a result of the 
redemption of the mortgage by the mort- 
gagor, or in enforcement of their sub-mort- 
gage, Ext. Al, against the mortgagor, the 
redemption effected by the latter being with- 
out notice of their sub-mortgage and there- 
fore valid as against that. 


19. In the result we allow these appeals 
and dismiss the suits with costs throughout 
as against the appellants, namely, the 5th. 
defendant in O. S. No. 213 of 1950 and 
the 3rd defendant in O. S. No. 1 of 1951 
and in O, S. No. 2 of 1951. 


Appeals allowed. 
AIR 1971 KERALA 7 (V 58 C 8) 
| FULL BENCH 


P. T. RAMAN NAYAR, C. J. 
M. MADHAVAN NAIR AND T. S. 
KRISHNAMOORTHY IYER, JJ. 
Vijayamohini Mills Ltd., Trivandrum, Peti- 
tioner v. Commissioner, Corporation of Tri- 
vandrum and another, Respondents. 
O. P. No. 23828 of 1966, D/- 18-12-1969, 
Municipalities —- Kerala Municipal Corpo- 
rations Act (80 of 1961), Section 299 and 
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Sch. IV, on, “Licence” under — Use of 
premises wi thin Corporation limits for indus- 
trial purpose — Services like removing waste, 
spraying disinfectants done by Municipal Cor- 
poration — Composite fee of Rs. 5685 de- 
manded for license fee and services rend 
— Held, that the levy was illegal as the 
services rendered were obligatory for which 
property tax: was levied separately; that it 
was not clear as to how much was being 
levied by way of license fee and how much 
was spent for servicess i 
justifiable as a. tax. 
M/s. P. K. Kurian, V. -Desikan, 
Nayar and K. Sukumaran, for Petitioner; M/s. 
K. Velayudhan Nair, N. R, K. Nair, K. J. 
Pa and T. K. M. Unnithan, for Respon- 
ents 


RAMAN NAIR, C. J: The activity which 
it is claimed, attracts the impugned . fee of 
Rs. 5, oe AER of ae oe an 
pany by the respondent Corporation for the 
grant of a licence for 1965-66 under S, 299 
of the Kerala Municipal a ee Act, 
1861 read with the entry, achinery 
XXX — using for any steal pupe 
in Schedule IV thereto, is the use o 
Company’s premises within the limits’ of iha 
Corporation for the purpose of using 146 
electric motors with an aggregate horse power 
of 710.75 for the industrial purpose of run- 
ning a textile mill. The service rendered 
which, Aoo to the Corporation, consti- 
tutes the quid pro quo and justifies the fee 
- is thus descri in paragraph 8 of its coun- 

ter affidavit: 
“The OE ig rendering- service to 

the petitioner. The Public Health Staff of 
the Corporation visit fe mateo Ree run by the 
Petitioner. The Public Health Staff give ad- 
vice on hygienic problems connected with 


the factory and its la ourers, The scaven-. 


gors do scavenging works in the premises as 
e area where the factory is located do not 
come within the area covered by 
ystem. On the request 
ectants are sprayed 
mises whenever so requested. The 


ainage 
of the petitioner 


Corpo- 


ration Staffs remove the waste and filth ac- 


cumulated in the premises of the factory. In 


the Budget of the Corporation the licence . 


fees collected are shown in separate heads.” 


2. - Assuming that such services have ‘been 
rendered, they seem to us to have no rela- 
tion to the activity that calls for the licence. 
It is too far-fetched to say that the use of 
ee motors involves directly and pened 

loyment of a large number of work- 
a Saad in turn, the use of latrines and. the 
accumulation of rubbish and filth necessita- 
ting the services mentioned. ` An 
extent a. the services are not altogether 
imaginary — we are g of the claim 
that athe. ‘Public Health Stat give advice on 
hygienic problems connected with the fac- 
tory and its labourers” — the services are 
services which the Corporation is bound to 
render under Chapter VIG of the Act and 


Govinda v. Varkey (FB) 


that it was not ter 


‘in the factory ‘pre- . 


d, to the: gs 
‘decree in O, S. No. 41 of 1962. The ap- 


| ALR 


for which a pe tax is levied under Sec- 
tion oe ay That apart, no attempt 
has been nee to show ‘how much is being 
levied by way of licence fee of this descri 
tion and how much is being spent . for the 
alleged services 
It is clear that the levy is illegal — 
is hardly neces to cite authority .for 
thi. We might add that no attempt- has 
— made by the Corporation to sustain the 
tral forward in paragraph 4 of its coun- 
davit that the levy is justifiable as & 


We direct the respondents not to deny 





er: 
. the renewal of ‘the licence applied for by the 


petitioner on the ground that the fee claim- - 
ed therefor has not been paid. The respon- 
dents will pay the Pa its costs, Ad- 


vocate’s fee Rs 
Order accordingly, 


AIR 1971 KERALA 8 (V 58 C 4) 
FULL BENCH 
Pp, T. RAMAN NAYAR, C. ie 
P. GOVINDAN NAIR AND K. K. 
MATHEW, Jj. 
Govinda Menon, Appellant v. Varkey id 
others, Respondents. 
Second Appeals Nos. 957 and 964 of 1968, 
tae 80-10-1969 egal order of Sub J., Irin- 
Kuda in A. S. Nos. 44 and 46 of 1966. 
(A) Civil P, . (1908), Order 21 Rule 72 
(3) — Auction sale — Lack of permission .to 
bid — Effect — Sale held without sanction 
is not void — It can only be a ground for 
having the sale set aside. (Para 3) 
(B) Civil P. C, (1908), Order. 21, Rule 66 
- Proclamation of sales by public auction 
—~ Lack of notice to sidmment-debturs be- 
fore settlement of proclamation — Effect — 
It does not make sale that follows on such 
proclamation gee — Sale has to be set aside 
in appropriate proceedings on application. 
AIR 1959 Ker 882 and. (1960) 1 Ker LR 315, 
Approved. | (Para 4) 
Cases Referred : pala eg Paras 
(1966) 1966 Ker LT 476 = 1966 Ker 
LJ 589, ° Gayathrikutty Amma vV. 
Bhaskaran Nair 
(1960) 1960-1 Ker LR 815, Kunjan 
Raman v. Cheria 5 
(1959) ATR 1959 Ker 882 M 46) = 
` (1959) Ker LJ 213, Ku 
Nair v. Madhavan Nair 
M. K. Narayana Menon and C. S. 
a for Apen E (in both the appeals); 
S. A. Nagen À. 


P. Mohammed, for 
Respondent (in both appeals). 


JUDGMENT :— These Second Ap eals 
arise from proc in execution of the 


Nara- 


pellants are the decree-holders and’ the res- 
pondents a defendants 1 to 3. Two'a 
lications, E. A. No. 166 of 1966 and E. 

No. 321 of 1966 were ‘moved by the defen- 
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dants; one by defendants 1 to:8 and the 
other by the first defendant, under Sec. ra 
and- Order XXI, Rule 90, of the Code, to 


set aside an execution sale held pursuant to ` 


the Execution Petition 1075 of 1965, on_10- 
11-1965. The these ap- 


gro on whic 
Sag aie were filed: are material irregularity 
and -conducting the. 


fraud in publishin 
a. The Execution Court 
applications. Though the Appellate Court 
. in appeal came to the conclusion that there 
is no material roaa or fraud and that 
there has been no e 
‘firmed ns setting aside of the sale on the 
grounds (1) “that there is absence of sanc- 
tion to bid” and (2) “the sale is held with- 
out jurisdiction in view of the absence of 
proclamation and Rule 66 notice. as 
contemplated ‘by the decision . 
1966 Ker LT 476.” | 
‘2, It is conceded that if the sale has to 
be set-aside, the applications referred to, 
filed beyond the period prescribed by 
Article 127 of the Limitation Act, 1963, are 
not sustainable. Therefore thé argument 
‘turned on the question as to whether the 
sale held on 10-11-1965 is a void sale or not. 


allowed these 


It was contended by the esr eae E 
eas 


t the sale is void wher 
urged that it is a voidable sale an 
A set aside. 

8. Lack of permission to bid as contem- 
plated by Rule 72 of Order XXI of the Code 
of Civil Procedure as is clear m sub- 


d chond 


without sanction, void. That can only be 
ground for having the sale set aside. 


4, The other grounds ` urged in su upport 
of the contention that here e is voi 

that the sale has been held without a pro- 
clamation and without notice as contemplat- 


by Rule 66 of Order XXI to the judg. ` 


ment-debtors for settlement of. proclamation. 
On ee of 
there has been a proclamation (pursuant to 
which the sale. was held), -On receipt of 


the Execution Petition, E. P. 1075 of 1965, : 


the Munsiff ordered on the 17th of August 


that the sale be ‘held on the 10th of Novem- . 


ber. A proclamation was filed in Court, 
which no doubt, ives the details of the 
pror erty as in e proclamation settled 
ae after due notice in an earlier a applica- 
tion, E . P. No. 1653 of 1963 whic 
rejected. on 18-6- sage -and this proclama- 
tion is seen to have been accepted oe the 
Munsiff on the 30th of August, 1965, but 
without notice to the judgment-debtors. This 
proclamation gives the date of the sale as 


the 10th of November, 1965. ~This‘is there- . 


fore not the ou same proclamation which 
was settled in E 
proclamation has also -been published as re- 
quired by Rule 67 of Order XXI on the Ist 
of ELA es 1965. It is thereafter that 
the sale took place on the 10th of Novem- 
ee 1965. It is therefore clear that there 


been a proclamation. But it is also clear 


N. .Chellayyan v; G. Pillai. FE) 


rvaluation it con-- 


eee ia by 


should - 


the records we find that’ 
` pellants v.-Govinda 


P Nie 1653 of 1968. This - 


[Prs. 1-4] Ker. 9 
that no notice was.issued regarding the settle- 
ment of this proclamation. The question 


then is whether lack of notice under R. 66 
of Order XXI to the judgment-debtors be- 


-fore settlement of- the proclamation would 


make the sale that sor aha on such a pro- 
clamation: void. This has been answered in 
the negative by two decisions of this Court, 
in Kuttikrishnan Nair v. Madhavan Nair, 
1959 Ker LJ 213 = (AIR 1959 Ker 382 
and in Kunjan Raman v. Cheria, (1960) 
Ker LR 815. This was also the view of 
the Madras High Court in the earlier deci- 
sions referred to in 1959 Ker LJ 218 = (AIR 
1959 Ker 882) but there are two later deci- 
sions of the Madras High Court which took 
a different view. The later view of the 
Mad High Court has not been accepted 
this ,Court in 1959 Ker LJ 213 = (AIR 
1959 Ker 382). We see no reason to differ 
from the views t taken in the decisions in 1959 
Ker LJ 218 = (AIR 1959 Ker 882) and 
in (1960)-1 Ker LR 315. We therefore hold 
that the sale is not void, that it has to be 
set aside in appropriate proceedings on ap- 
plication, that Article 127 of the Limitation 
Act would apply to E E that 
applications E. As. 1 321 of 1966 
ae been filed beyond the period ee 
vided by that Article are bared by limita- 
tion are not sustainable. We herco 
set aside the orders of the courts below, 
allow these appeals. and dismiss the applica- 
tion for setting aside the sale. We make no 


Jop allowed. 


e (8) thereof cannot make the sale held . S as to costs. 





AIR 1971 KERALA 9 (V 58 C 5) 
FULL BENCH 


. RAMAN NAYAR, E” ë 


Nallathampi Chellngan snd es Be . 
ayers ai an 


another, Respondents. 


Appeal Suit No. 258 of 1964, D/- 5-12- 
1059 Es oe ent of High Court, Kerala, 
A. No, 1148 of 1959. 


pons Laws — Kerala Stay of Eviction 
Proceedings Act (9 of 1967) (as amended by 
Act 5 of 1969), Section 2 — “Tenant” — 
Mortgagee in possession of undivided half 
share of property — Assi ent of adjoin- 
ing property in his favour - selonging to Gov- 
ernment on strength of possession of 
former property — Neithes latter property 
can be regarded as part of ottikuzhikanam 
nor mortgagee as tenant — (Trusts Act 
(1882), Section 90) — (Transfer of Property 
Act (1882), Section 68), 


“A mo Ne eer in en of an udukoor 
or undivi re of property and ob- 
taining assignment of ‘adjoining property be- 
ONA a 
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longing to Government on strength of his 
possession of former property; holds latter 
property, under Section 90, Trusts Act, for 
enefit not nierely of his mortgagor but of 
all persons interested in former property in- 
cluding those interested in the other half 
share. The latter property is not an acces- 
sion to mortgaged property within meaning 
of Section 63, Transfer of Property Act uor 
it can be regarded as part of ottikuzhikanam 
property. The holder thereof i. e., the mort- 
gagee is not a tenant within meaning of the 
Act. as ' (Paras 1, 8) 

G. Viswanatha Iyer, for Appellants; C., K. 
Sivasankara Panicker and P. G, P, Panicker, 
for Respondents. 


RAMAN NAYAR, C. J.:— When a mort- 

gee in possession of an udukoor or un- 
ivided share of a property obtains an 
assignment of an adjoining property belong- 
ing to the Government on the strength -of his 
possession’ of the former property, it seems 
to us that under Section 90 of the Indian 
Trusts Act he must hold the latter property 
for the benefit not merely of his mortgagor 
_|but of all persons interested in the former 
property including those interested in the 
other half share — it is hardly a case of an 
accession to the mort Agog property coming 
within Section 63 of the Transfer of Pro- 
perty Act. But that question does not arise 
in this case, for, we find that in their written 
statements the appellants (defendants 8, 5 
and 9) who (among others) are the successor 
-mortgagees of an udukoor half share (now, 
as a result of a subsequent partition decree, 
of the eastern half) of the property in Sche- 
dule A to the plaint, of which half the plain- 
tiff is the mortgagor, made no claim to any 
interest whatsoever in the other half share, 
Nor is there any. evidence of any ‘such inter- 
est. Therefore, the question raised before 
the learned single Judge in second appeal, 
namely, whether, notwi din e re- 
demption decreed in favour of the plaintiff, 
- the appellants, who it was said were owners 
_of the other half share, should not be allow- 
ed to retain a half share in the neighbouring 
C Schedule property obtained on assignment 
by their predecessor mon pae (at a time 
when the mortgage was of the udukoor half 
‘share, being before the partition decree) on 
the strength of their possession of the A 
Schedule property, does not arise on the 
pleadings or the evidence. The appellants 
claim to a half share of the C Schedule pro- 
perty was, therefore, rightly disallowed. 


2. We might add that so far as the plead- 
ings and the evidence go, defendants 1 and 
2 are the persons interested in the other half 
share of the A Schedule property and that 
the appellants made no complaint that there 
were others interested who should have been, 
but were not, made parties to the suit. 

3. It is said on behalf of the appellants 
that the mortgage in question is an ottikuzhi- 
kanam and that, therefore, this appeal should 
be stayed under Section 4 of Act 9 of 1967 


(Prs. 1-4)-[Pr. 1] V. M. Thampi v. State (FB) (M. Nair J} ? 


A. I. R, 


as amended by Act 5 of 1969. But then 
there is no ap against the decree for 
redemption in so far as the property actual- 
ly mortgaged, namely, a share in the 
A Schedule property is concerned —~ the 
appeal relates only to the C -Schedule pro- 
perty, the property obtained on assignment 
m the Government. As we, have.said this 
property- is mot an accession to the mort- 
gaged property within the meaning of Sec- 
tion 63 of the Transfer of Property Act, and, 
therefore, cannot be regarded as part of the 
ottikuzhikanam holding. The C` Schedule 
property is, as it were, held in trust by the 
appellants for the benefit of the respondent 
plaintiff reason of the provisions of Sec- 
tion 90 ot the Indian Trusts Act, and such 
a holder is not a tenant within the meaning 

of Act 9 of 1967. — 

4, We dismiss the appeal with costs. 

im Appeal dismissed, 





AIR 1971 KERALA 10 (V 58 C 6) 
FULL BENCH 
M. MADHAVAN NAIR, V. P. GOPALAN 
NAMBIYAR AND T. 5. KRISHNA- 
MOORTHY IYER, JJ. | 


V. Madhavan Thampi, Plaintiff v. State 
of Kerala, Defendant. 
i a M. Reference No. 3 of 1969, D/- 43- 


Trivandrum City Improvement Trust Act, 
1960 (1 of 1961), Sch. and Section 73 — 
Solatium for acquisition of land by Govern- 
ment for Board under Land Acquisition Act 
— Provision for non-payment of solatium in 
such a case is invalid. AIR 1968 SC 1425 
Followed; AIR 1967 SC 87, Distinguished. 
(Land Acquisition Act (1894), Sec. 23 (2).) 


ara 3 
Cases Referred : Chronological Paras 
(1968) AIR 1968 SC 1425 (V 55) = 
(1969) 1 SCJ 209, Balammal v: 
State of Madras 1, 8 


(1967) AIR 1967 SC 87 (V 54) = 
1966 Sup (3) SCR 27, Dalchand v. 
Delhi Improvement Trust,: New 
Delhi 2 


G.. Viswanatha Iyer, K. Sreedharan and 
K. M. Devadathan, for Plaintiff, l 
MADHAVAN NAIR, J:— This reference 
under Section 118, Civil P. C. is by the Ad- 
ditional Subordinate Judge; Trivandrum,. in 
a land acquisition case. The acquisition is 
by the Government for the Board of Trustees 
for the Improvement of the City of Trivan- 
drum. Under Section 78 of the Trivandrum 
City Improvement Trust Act, 1960, (Act 1 
of 1961) acquisitions of land for the Board 
have to be under the Land Acquisition Act 
subject to the modifications specified in the 
schedule to the former Act,-one such modi- 
fication being omission of the provision for 
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payment of solatium. Counsel for the pro- 
prietor challenged that omission as discrimi- 
natory and therefore void. It is on that 
challenge, the Subordinate Judge has refer- 
red this case to this Court, with his opinion 
that the challenge is supported by the prece- 
dent, Balammal v. State of Madras, AIR 1968 
SC 1425. That precedent concerned Sec- 
tion 73 and the Schedule of the Madras City 
Improvement Trust Act, 1950, which are 
similar in expression to Section 78 and Sche- 
dule of the Trivandrum City Improvement 
Trust Act, 1960. Their Lordships observed: 


... in our fudgment, counsel for the 
owners are right in contending that sub- 
clause (2) of Clause 6 of the Schedule to 
Act 37 of 1950, insofar as it deprived the 
owners of the lands of the statutory addition 
to the market value of the lands under Sec- 
tion 23 (2) of the Land Acquisition Act is 
violative of the equality clause of the Consti- 
tution, and is on that account void. If the 
State had acquired the lands for improve- 
ment of the town under the Land Acquisi- 
tion Act, the acquiring authority was bound 
to award in addition to the market value 15 
per cent solatium under Section 28 (2) of 
the Land Acquisition Act. But by acquiring 
the lands under the Land Acquisition Act as 
modified by the Schedule to the Madras 
City Improvement Trust Act 87 of 1950 for 
the Improvement Trust which also is a public 
purpose, the owners are, it is damed. de- 


prived of the right to the statutory addition. 


An owner of land is ordinarily entitled to 
receive the solatium in addition to the mar- 
ket value, for compulsory acquisition of his 
land, if it is acquired under the Land Ac- 
eee Act, but not if it is acquired under 

e Madras City Improvement Trust Act. A 
clear case of discrimination which infringes 
the guarantee of equal protection of the law 
arises and the provision which is more pre- 
judicial to the owners of the lands which are 
compulsorily acquired must on the decisions 
of this Court, be deemed invalid....... We 
therefore, hold that Clause 6, sub-clause (2 
of the Schedule read with Section 73 of 
Madras Act 37 of 1950 which deprives the 
owners of the statutory right to solatium at 
the rate of 15 per cent on the market value 
of the lands is invalid, and the owners of 
the lands are entitled to the statutory sola- 
tum under Section 28 (2) of the Land Ac- 
quisition Act in consideration of compulsory 
acquisition of their lands.” 


The acquisition here is by the Government 
under the Land Acquisition Act though for 
being subsequently transferred to the Board, 
The above cited dictum in Balammal’s case, 
AIR 1968 SC 1425 is that the law of com- 
pensation for su Vata made by the Gov- 
ernment for public: purposes is as provided 
in the Land Acquisition Act and any Act 
which provides for a different measure of 
compensation for acquisitions by Government 
is discriminatory and void. 


Kuniyil v. Uchummal 


[Prs. 1-4] Ker. 11 


2. It may be that, as pointed out in Dal- 
chand v. Delhi Improvement Trust, AIR 
1967 SC 87 the Board has power to acquire 
land compulsorily (See Section 71 of the Act) 
and, if that power has been exercised by the 
Board under the City Improvement Trust 
Act, the proprietor could not have claimed 
solatium provided by the Land Acquisition 
Act. But that is not the case here. ` 

3. On the authority of Balammal’s case, 
ATR 1968 SC 1425 which is on all fours with 
the present case, this reference has to be ac- 
cepted partly, and the provision for omission 
of solatium in the Schedule to the Trivan- 
drum City Improvement Trust Act held not 
to apply to the present case. 

4. Order aocora 
Reference partly accepted. 





AIR 1971 KERALA 11 (V 58 C 7) 


V. P. GOPALAN NAMBIYAR AND 
T. S. KRISHNAMOORTHY IYER, JJ. 


Kuniyil, Appellant v. Uchummal Chakkiath 
Anandan, Respondent. 


Second Appeal No. 555 of 1965, D/- 24- 
12-1969 against order of Dist, J., Tellicherry 
in A. §. No. 756 of 1962. 

(A) Civil P. C. (1908), Section 11 — 
Competency of court trying former suit to 
try subsequent suit — Condition as to not 
satisfied — Section 11 does not apply. 

i (Para 2) 

(B) Civil P, C. (1908), Section 11 — 
‘Court’, meaning of — Includes Small Cause - 
Court which is ordinary Civil Court. 

The expression “Court” used in Section 11 
is comprehensive in its sweep to cover the 
Small Cause Courts as well. Sufficient indi- 
cations are available from the Civil Proce- 
dure Code, the Kerala Small Cause Courts 
Act, 1957, and from the Kerala Civil Courts 
Act, 1957 to conclude that the small cause 
court is an ordinary civil court. 

(Para 3) 


(C) Civil P. C. (1908), Section 11 — Prin- 
ciple of res judicata — Section exhaustive in 
regard to suits — Imperative conditions in 
Section il not satisfied — General principle 
cannot be invoked — 1966 Ker LJ 624, 
Overruled. 


Where the doctrine of res judicata is sought 
to be invoked with respect to the decisions 
in suits, the conditions in Section 11 are im- 
perative and exhaustive and court cannot 
travel outside its provisions; but if invoked 
with R to proceedings adjudicated in 
courts of exclusive jurisdiction court may 
break the frontiers of Section 11 and resort 
to the general principles of res judicata. AIR 
1962 SC 214 and AIR 1962 SC 633 and 
AIR 1965 SC 1158, discussed and followed; 
1968 Ker LJ 624, Overruled. (Para 5) 

(D) Civil P. C. (1908), Section 11 — Com- 


petency of Court — Suit for possession of 
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house with past and future rent on basis of 
oral lease — Defendant denying oral lease 
and pleading entrustment of property on 
monthly rent — Findin ing in prior small cuuse 
suit that there was oral lease as alleged by 
plaintiff cannot operate as res judicata either 
under Section 11 or apart from it as Small 
Cause Court was not competent to try sub- 
sequent suit — Small Cause Court is not a 


. Court of exclusive jurisdiction but only one 


of preferential jurisdiction, AIR 1967 
125, Dissented; (1904) ILR 28 Bom pote ee Rel. 
on; AIR 1954 Cal 506, Distinguished; Case 
(Paras 6 to 8) 


Cases Referred: | Chronological 


(1967) ATR 1967. All 125 (V 54) = 
ae All WR (HC) 782, Jage- 
war Prasad v. Shyam Behari Lal 
(1966) 1966 Ker L 624 = ILR (1966) 
2 Ker 482, P Yusuf v. Mohd, 
Haji Thayoob e 
l (1965) AIR *1965 SC 1158 Y 52) = 
1965-2 SCR 547, Gulab Chand ADN 
State of -Bombay 5,. Ta 
(1962) AIR 1962 *SC els i v 48) 
1962-3 SCR 483 al 
v. Manphool Bai 
(1962) ATR 1962 SC 287 (V 49) = 
Tora SCR 440, Bhagwan Dayal | 


ti Devi 
(1962) “ATR 1962 SC 688 (V 49) = . 
oe SUPP (1) SCR 206, Janaki- 
Nilakanta Iyer 5, 7, Ta 
(1959) AIR. 1950 Punj 420 WW 48) = 
61 Pun LR 875, Pateshwari Parshad 
Singh v. A. S. Gilani 6 
(1954) ATR 1954 Cal 506. (V 41) = 
58 Cal WN 819, Newton Hickicv. ` - 
Official Trustee of West Bengal ri 
(1954) AIR 1954 yer 840 (V 41) = 
1953-1 Mad LJ 542, Kalavagunta 
A Rao v. Kalavagunta Surya- 


a Murthy 
(1953) YAIR 1953 *SC 33 (V 40) — M 
1953 SCR 154, Raj Lakshmi Se l 
v. Banamath Sen 
(1952) AIR 1952 All 828 (V 39) = 
ILR (1951) 1 All 620, Hinga v. All 


- She 

(1943) AIR 1948 bay Voie 449 (V 30) = 
208 Ind Cas 144, Afzal Husain v. 
Mahmood Husain 6 

(1938) AIR 1938 Rang 85 (V 25) = 
1987 Rang LR 934° U, K. Seal v. i 
Aramugam Chettyar 6 

ona AIR R 1934 All 580 (V 21) = 

934 All.LR 848, (Firm) Phulchand - 

le j Lal v. L. iets Lal 6 

(1939) ATR 1982 Bom 486 (V 19) = _ . 
ILR 56 Bom 887, Parshottam Das 
oe Shah v, ‘Bhagubhai Nathu- 


Paras 


6 
(gis) AIR- 1918 Nag 168 (V 5) = © 
14 Nag LR 115, Madhorao v. Amrit å 
Rao ; 
1906). ILR 29 Mad 195 = 16 Mad 
41, Aranasi Gouden v. Nacha- 7 


Kuniyil v. Uchummal (G. Nambiyar J.) 


A.L R, 
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GOPALAN NAMBIYAR, J.:— An inter- 
esting question of res judicata which has 
occasioned this reference to a Division Bench 
has been debated in this ~Second' Appeal. 
The unsuccessful defendant.in the courts be- 
low is the appellant before us. The suit 
against him was for recovery of the ‘plaint 
schedule house with arrears of rent and 
future rent, on the strength of an oral lease, 
alleged to have been made on 14-11-1955, 
on a monthly rent of Rs. 7. The defence 
was that the oral lease set up was not true 
and that the property was held on ‘a monthl 
rent of Rs. 3, under an entrustment of 1944. 
Both oral and documentary evidence pele 
adduced by the parties in aaa of th 
respective Gnien ons. Both the courts ba 
= without going into any of these, decided 

the case in fayour of the plaintiff, on the 
ground that in a prior small cause suit,S. C. 
16 of 1960, Munsiff’s ae Tellicherry, the 


oral Jease as alleged pan Plone gris had: 
been found and that ent in the 
said suit (Ext. A-2) oe res judicata 


against the Defendant. The correctness of 
this finding has been assailed -before us, Be- 
sides the importance of the question of law 
involved, substantial rights seem to turn on 
the contention of the Defendant, for, if the 
entrustment was on a soe rent of Rs. 3 
as alleged by the Defendant, he would, ac- 
cording to him, be entitled to ‘kudikidappu’ 
rights and therefore immune from eviction 
under the provisions of the Kerala Act 1/1964 
and the subsequent legislations.’ ` 
2. That the oral lease as set up by the 
plaintiff was found to be true in A-2 
jud ent is e controversy. Section 11 
e Code of Civil Procedure in so far as 
Š is material, enacts the rule of res judicata 
as follows: 
“No court shall try any suit or issue in 
which the matter directly and substantially 
in issue in a ‘former suit between the same 
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parties, or between parties under whom they 
or any of them claim, litigating under the 
same title, m a Court competent to try such 
iden eae suit or the suit in which such 


issue been subsequently raised, and has 
been heard and finally -decided by such 


Court.” i 2 i 

n the language of the section, the condi- 
tion as to the ‘competency’ of the court 

hich tried the former suit to try the sub- 
sequent one, is clearly not satisfied, and the 
bar of res judicata as enacted by the sec- 
tion is not attracted. But for the plaintiff- 
respondent, the matter: was claimed to be 
res judicata on general principles, in two 
ways: (1) that Section 11 prescribed the rule 
of res judicata only in respect of adjudica- 
tions by ordinary ‘civil courts’, of which the 


cause court, it was said, was not one, ' 


and its adjudication therefore is not hide- 
bound by. the limitation as to ‘competency’ 


enacted by Section 11; and (2) that quite ` 


apart from, and independently‘ of, the provi- 
sions of Section 11, Ext. A-2 judgment is 
conclusive, on the general principles of res 
judicata which do not enjoin the condition 
as to ‘competency’. i. * 

8. Section 11 of the Civil Procedure Code 
affords no warrant to import any distinction 
between the ordinary ‘civil courts’ and ‘small 
cause courts’; nor, to regard the latter as 
outside the purview of the former.. The ex- 
pression “court” used therein, is comprehen- 
sive in its sweep .to cover the small cause 
courts as well. Sufficient indications are 
available from the Civil Procedure Code, the 
Kerala Small Cause Courts Act, 1957, and 
from the Kerala Civil Courts Act 1957 to 
conclude that the small cause court is an 
ordinary civil court. Section 8 of the Civil 
Procedure Code dealing with the subordina- 
tion of courts mentions also a court of small 
causes. Save the o excepted by sec- 
tion 7 and Order L, the rest of the Code is 
applicable to small cause courts also. And 
Section 9 of the Code confers. comprehensive 
jurisdiction on all courts to try suits of a 
civil nature except those, the cognizance of 


which is expressly or impliedly barred, Sec- . 


tion 2 of the Kerala Civil Courts Act, enu- 
merates the classes of ‘Civil Courts’ in the 
State “in addition -to the courts established 
under any other law for the time being in 
force”, thereby implying that the small cause 
court established by such ‘other law’ is a 
‘civil court’. Section 18 provides for investi- 
ture of a District Judge or Subordinate Judge 
or Munsiff with small cause jurisdiction upto 
certain pecuni limits. Section 12 (2) of 
the Kerala Small Cause Courts Act provides 
that subject to exceptions, all suits of a civil 
nature not exceeding a certain value, shall 
be cognizable by a court of small causes. 
The provisions ot Section 13 of the said Act 
will be referred to later. Im addition to the 
above’ ey oo we may usefully 
refer to the following observations of Ven- 


katarama Iyer J. in Kalavagunta Srirama Rao 


Kunlyil v. Uchummal (G. 


_the terms; but it is entirel 
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v. Kalavagunta Suryanarayanamurthy, AIR 
1954 Mad 340: ; 

“Mr. Ch. Ramakrishna Rao argued that it 
is only courts constituted under the Madras 
Civil Courts Act 3/1878, that could be čal- 
ed civil courts. Putting it in another way 
he contended that it is only ‘the courts gov- 
ered by the Civil Procedure Code that could 
be called civil courts. No authority was 
cited for placing such a construction on the 
words “civil courts”. In their ordinary ac- 
ceptation, those words mean courts which 
adjudicate on civil rights. <A civil proceed- 
ing is defined in Stroud’s Judicial Dictionary 
as a 

“process for the recovery of individual 
right or redress of individual wrong; inclu- 
sive in its proper legal sense of suits by the 

. (Bradlaugh. v. Clarke’, ° (1883) 52 
LJQB 505). - Ea 
Therefore courts which decide disputed rights 
etween subjects or between a subject and 
the State would be civil courts as opposed 
to criminal courts where the State vindicates 
wrongs committed against the public.” 
We may recall also the observations of the 
Privy Council in ‘Nilmoni Singh Deo v. Tara- 
nath Mukherjee, (1883) ILR 9 Cal 295 (PC) 
on the question whether the Revenue offi- 


` cials exercising powers under.the Bengal Rent 
Act could be said to be civil courts, Lord 


Hobhouse observed: 
“It must be allowed that in those sections 


_there is a certain distinction between the 


civil courts there spoken of and the rent 
courts established by the. Act, and that the 


‘civil courts referred in Section 77 and the 


kindred sections, means civil courts exercis- 
ing all the powers of civil courts as distin- 
guished from the rent courts which only 
exercised powers over suits of a limited class. 
In that sense there is a distinction between 
another question 
whether the rent court does not remain a 
civil court in the sense that it is deciding on 
purely civil questions between persons seek- 
ing their civil rights, and whether, being a 
civil court in that sense, it does not fall with- 
in the provisions of Act 3 of 1859”. 
After noticing’ the above observations of the 
Privy: Council, Venkatarama Iyer, J. in the 
Ma case noti supra, proceeded: 
“These observations show that courts con- 
stituted for “deciding on purely civil ques- 
tions between persons Seale their civil 
rights”, must be considered to be civil courts, 
notwithstanding that they are created by a 
special statute and are mentioned in that 
statute as distinct from civil courts. The 
true import of such a distinction is that while 
iee courts have jurisdiction over a limited 
ass of suits specified in the statute the juris- 
diction of the civil courts is not limited: to 
any class of suits.. To this extent there is 
a distinction. between the two classes of 
courts but in respect of the class of suits 
actually entrusted to- the jurisdiction of spe- 
cial courts, they perform in relation to them, 
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functions which, but for the special Act 
would have been performed by civil courts 
and to that extent the special courts can be 
said to be civil courts in a different attire.” 
In support of the submission that the Civil 
Procedure Code was concerned only with the 
procedure for trial of suits in the oraaa 
civil courts, reliance was placed on the fol- 
lowing observations of the Supreme Court in 
Gulab Chand v. State of Bombay, (1965) 2 
SCR 547 = (AIR 1965 SC 1153): 


“The legislature was providing in the Code 
of Civil Procedure for the trial of suits over 
which the civil court was given jurisdiction 
under the provisions of the Code. 

The preamble of the Code of 1908 reads: 

“Whereas it is expedient to consolidate 
and amend the laws relating to the proce- 
dure of the Courts of Civil Judicature; It is 
hereby enacted as follows:—” 


The Code was dealing with procedure of 
the Civil Courts only and had therefore not 
to consider what would be the effect on the 
trial of suits in view of the provisions of 
other enactments or of general principles of 
res judicata or of any other kinds It had to 
restrict its provision about res judicata to 
the effect of decisions in a civil suit on a 
subsequent civil suit and therefore enacte 
Section 1] in the form in which we find it.” 
Even wrenched out of its context, it is too 
much of a strain to extract from the above 
observations that a small cause court is not 
a civil court. 

4, We shall then proceed to consider 
whether the rule of res judicata enacted 
under Section 11 of the Civil Procedure 
Code is comprehensive and exhaustive in re- 
gard to the decisions in suits or whether 
even in respect of them, recourse can be 
had to the general -principles of res judicata 
de hors the section. Accepting that the rule 
of res judicata has been engrafted as it was 
considered desirable to put an end to litiga- 
tion, we think it useful and necessary to re- 
call the words of caution acidinictsred by Sir 
Barnes Peacock, C. J. in Mst. Edun v. Mst. 
Bechun, (1867) 8 Suth WR 175: 


“It appears to me to be of much more 
importance in this country than it would be 
in England, that in order to render a judg- 
ment between the same parties, upon. the 
same point in one Court, conclusive in an- 
other Court, the two Courts must be Courts 
of concurrent jurisdiction. If it were not so, 
the whole procedure as regards appeals 
might be entirely changed.” 


The decision was referred to by the Pri 
Council in Misir Raghobardial v. Sheo Baks 
Singh, (1888) ILR 9 Cal 489 (PC) as the lead- 
ing case on the subject. Their Lordships 
observed at page 444: 

“In their Lordships’ opinion it would not 
be proper that the decision of a Munsiff 
upon (for instance) the validity of a will, or 
of an adoption, in a suit for a small portion 
of the property affected by it, should be con- 
clusive in a suit before a District Judge or 
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in the High Court, for property of a large 
amount, the title to which might depend 
upon the will or the adoption. Other simi- 
cases are mentioned in the judgment of 
the Chief Justice. It is true t there is 
an appeal from the Munsiff’s decision, but 
that, upon the facts, would be to the District 
Court and not to the High Court. And that 
the decision should be conclusive would be 
still more improper as reg many other 
of the various Courts in India, the qualifi- 
cation of whose Judges differ greatly. By 
taking concurrent furisdiction to mean con- 
current as reg the pecuniary limit as well 
as the subject-matter, this evil or inconve- 
nience is avoided; and although it may be 
desirable to put an end to litigation, the in- 
efficiency of many of the Indian Courts makes 
it advisable not to be too stringent in pre- 
venting a litigant from proving the truth of 
his case.” 
Again in Run Bahadur Singh v. Lucho Keer, 
(1885) TLR 11 Cal 301 (PC) the Judicial 
Committee observed, approving the judgment 
of Sir Barnes Peacock, C. J., noticed earlier: 


“If this construction of the law were not 
adopted, the lowest Court in India might 
determine finally and without appeal to the 
High Court, the title to the greatest estate 
in the Indian Empire”. 

The observations of the Privy Council in ILR 
9 Cal 489 were referred to by the Supreme 
Court in Gulab Chand’s case, (1965) 2 SCR 
547 = (AIR 1965 SC 1158) for showing 
that the general rule of res judicata was ap- 
plied in this country despite the specific sta- 
tutory provision in Section 2 of the Civil 
Procedure Code of 1859. The Supreme 
Court then noticed Section 18 of the Code 
of 1882 which was in identical terms with 
Section 11 of the Code of 1908. It, proceed- 
ed to survey the decisions where the prin- 
ciple of res judicata was made applicable 
even where the prior adjudication was not 
in a suit but in proceedings by courts of 
exclusive jurisdiction. Such were cases of 


‘proceedings in Land Acquisition Courts, ad- 


ministration suits, probate proceedings and 
writ proceedings. The principle is now well 
settled that: 

“a plea of res judicata on general principles 
can be successfully taken in respect of courts 
of exclusive jurisdiction” vide Raj Lakshmi 
Dasi v. Banamath Sen, 1953 SCR 154 = 
(ATR 1953 SC 83). 


The authorities on the point have been ex- 
haustively covered by Gulab Chand’s case, 
1965-2 SCR 547 = (AIR 1965 SC 1158). 


5. We should however stress the deci- 
sions of the Supreme Court in Mst. Gulab 
Bai v. Manphool Bai, AIR 1962 SC 214 and 
Janakirama Iyer v. Nilakanta Iyer, AIR 1962 
SC a Para. 12 of the former decision 
stated: 


“This cone has been clearly stated in 
another decision of the Privy Council in 
Gokul Mandar v, Pudmanund Singh, (1902) 
ILR 29 Cal 707 (PC). On this occasion the 
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Privy Council had to consider the effect of 
Section 18 of the Code of 1882. The argu- 
ment which was urged before the Privy 
Council on Section 18 was that “a decree 
in a previous suit cannot be pleaded as res 
ager in a subsequent suit unless the Judge 
y whom it was made had jurisdiction to try 
and decide not only the particular matter 
in issue but also the subsequent suit itself 
in which the issue is subsequently raised” 
and in upholding this argument their Lord. 
ships observed that “in this respect the en- 
actment goes beyond Section 18 of the pre- 
vious Act X/1877, and also as appears to 
their Lordships, beyond the law laid down 
by the Judges in the Duchess of Kingston’s 
case, 2 Sm LC (18th Ed) 644”. In other 
words, this decision would show that even 
though in the earlier Codes there may have 
been some doubt about the test of compe- 
tent jurisdiction which has to be applied to 
the Court which tried the earlier suit, posi- 
tion under the Code of 1882 is absolutely 


clear. 
Se paragraph 16 of the latter decision 
' gaid: 


“That takes us to the question of res fudi- 
cata. The argument is that on gener 
grounds of res judicata the dismissal of the 
suit (O. S. No. 30 of 1948) filed by defen- 
dants 1 to 6 should preclude the trial of the 
present suit. It has been fairly conceded 
that in terms Section 11 of the Code cannot 
apply because the present suit is filed by 

e creditors of defendants 1 to 6 in their 
representative character and is conducted as 
a representative suit under Order 1, Rule 8; 
and it cannot be said that defendants 1 to 6 
who were plaintiffs in the earlier suit and the 
creditors who have brought the present suit 
are the same parties, or parties who claim 
through each other. Where Section I1 is 


thus inapplicable it would not be permissible 
to rely upon the general doctrine of res judi- 
cata. We are dealing with a suit and the 
only ground on which res judicata can be 
urged against such a suit can be the provi- 
sions of Section 11 and no other. In our 


opinion therefore, there is no substance in 
the ground that the present suit is barred 
by res judicata”. (underlining ours) 

The above pronouncements are categoric 
that where the doctrine of res judicata is 
sought to be invoked with respect to the 
decisions in suits, section 11l of the Civil 
P. C. is exhaustive and you cannot travel 
outside its provisions; but if invoked with 
respect to proceedings adjudicated in courts 
of exclusive jurisdiction yo may break the 
frontiers of section 11 and resort to the gene- 
ral principles of res judicata. Notwithstand- 
ing the strenuous efforts made by Counsel 
for the Respondent, we feel that this posi- 
tion has in no way been shaken by the 
Supreme Court’s pronouncement in Gulab 
Chand’s case, 1965-2 SCR 547 = (AIR 1965 
SC 1158). Indeed, in Gulab Chand’s case, 
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1965-2 SCR 547 = (AIR 1965 SC 1153) the 
Supreme Court affirmed its prior decision 
in Janakirama Iyer’s case, AIR 1962 SC 638, 
as follows: 

“It is made one of the conditions for the 
application of a previous decision to operate 
as res judicata to be that the previous 
decision is made not only by a Court com- 
ape to make it but by a Court which may 

e competent to try the subsequent suit. This 
condition must have been considered neces- 
sary in view of the observations of the Privy 
Council in Misir Raghobardial’s case ((1882) 
9 Ind App 197), and on account of the 
hierarchy of Courts under the various Acts 
constituting Courts of civil judicature and it 
could have been felt at a decision 
by a Court which is not competent 
to decide the subsequent suit be not treated 
of a binding nature. Such an exceptional 
procedure seems to have been provided as 
matter of precaution as.the Court not compe- 
tent to try the subsequent suit must neces- 
sarily be a Court of inferior jurisdiction and 
therefore more liable to go wrong. What- 
ever the reason may be, the provisions of 
Section 11 will govern a previous decision 
in a suit barring a subsequent suit with res- 
pect to the same matter in controversy and 
general principles of res judicata in such 
particular circumstances will neither be avail- 
able to bar a subsequent suit nor will be 
needed. It is in such context that the re- 
marks of this Court in Janakirama Iyer’s case 
at p. 224 are to be considered. In that case, 
the decision in a previous suit could not ope- 
rate as res fudicata in accordance with the 
provisions of Section 11 of the Code, because 
the parties in the two suits could not be 
said to be the same parties or parties who 
cy tae through one another, It was then 
said: 

“Where Section 11 is thus inapplicable it 
would not be permissible to rely upon the 

eneral doctrine of res judicata. We are 
ealing with a suit and the only ground on 
which res judicata can be urged against 
such a suit can be the provisions of Sec. 11 
and no other”. 

The observations are to be read in the con- 
text in which they are made, the context 
being that the question of res judicata was 
being considered in connection with the deei- 
sion in a previous suit and the parties in the 
two suits being not the same. In fact, gene- 


. tal principles of res judicata also require that 


the earlier decision be between the same par- 
ties. A ision not inter partes cannot, 
even on general principles of res judicata, 
operate as res judicata in a subsequent suit.” 


6. We should have been content to rest 
our decision of this case — and would safely 
rest the same — on the above principles and 

ronouncements of the Supreme Court and 
fold that there is no res judicata by reason of 
But we have been taken through 
a bewildering maze of case law, and, in fair- 
ness, we think it necessary to refer to at least 
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a few of these cases. Accepting the principle 
_that proceedings in a court of exclusive furis- 
diction can operate as res judicata in a sub- 
sequent suit, and forgetting that the principle 
can have no application when the prior and 
subsequent adjudications are in suits. Coun- 
sel for the Respondent claimed that a Court 
of Small Causes was ‘a Court of exclusive 
jurisdiction and its pronouncement . would 
therefore operate as res judicata. It is con- 
venient to start a survey of the case law 
bearing on this aspect of the matter with 
Ghulappa Bin Pee v. Raghavendra Swa- 
“mirao, 11904) ILR 28 Bom 888. Three sepa- 
rate suits, O. S. No. 162/1897, O. S. No. 
380/1897, and O. S. No. 9 of 1898 were 
filed for separate amounts due under three 
different bonds executed by the defendant. 
The first of them’ was a regular (original) 
suit, and the other two were small cause 


suits. The parties agreed to abide by the. 


decision in the first of these suits. The 
defence was that under Ext. 85, all the three 


. bonds had -been discharged, and satisfaction . 


entered. The document was found to be a 
forged one by the Subordinate Judge in O. S. 
No. 162 of 1897 and all the three suits were 
decr ‘On appeal by the defendant the 
document was found genuine and the ‘judg- 
ment reversed. Whereupon, the Defendant 
applied for review of the decisions in the 
small cause suits (O. S. No. 880 of 1897 and 
O. S. No. 9 of 1898) and raised the plea 
that an independent consideration 
genuineness of Ext. 85 was barred res 
judicata, notwithstanding that O. S., No. 162 
of 1897 was within the cognizance of the 
Sub-Judge in his small cause jurisdiction. . Th 


plea was upheld by the High Court. Jenkins, 
©. J., in a short and instructive judgment 
observed: = 


“In our opinion effect should have been 
iven to the plea of res judicata on the re- 
earing of the suit, for; the Court which pass- 

ed the decree in suit No. 162 of 1897 was a 
Court: of jurisdiction competent to try this 
suit, Its inability to entertain it-arose not 
from incompetence, but from the existence of 
another Court with a preferential jurisdiction. 
The rule must therefore be made absolute 
and the suit dismissed. e plaintiff must 
pay the costs of suit and rule but only one 
set,” E - ; 
The principle thus stated with brevity and 
clarity. by Jenkins, C. J., has been ‘followed in 
innumerable -decisions. (See for instance ii 
Raja Simhadri Appa Row v. Ramachandrudu, 
(1904) ILR 27 Mad 63 overruled on a differ- 
ent point in Avanasi Gounden v. Nacham- 
mal, (1906) ILR 29 Mad 195; (2) Madhorao 
v. Amrit Rao, AIR 1918 Nag 163.. For other 
cases see AIR 1934 All 580, AIR 1932 Bom 
- 486, AIR 1938 Rang 35, AIR 1943 Oudh 449, 
AIR 1952 All 628; and AIR 1959 Punj 420). 


7. As against this array of authorities our - 


attention was called to certain decisions which 


seem to take a contrary view. In Newton 
ic V., ial Trustee of West Bengal, 
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of the’ 


A. LR, 
AIR 1954 Cal 506, the facts were these. The 
Official Trustee brought two suits for eject- 
ment, in respect of the upper and lower 
flats respectively, of a building let out on two 
different tenancies to the defendant on month- 
ly rents of Rs. 350/- and Rs, 375/- respecti- 
vely. The suits were decreed ex parte.” Ap-. 
peals to the Court of Small Causes: and fur- 
ther revisions to the High Court, failed.. The 
tenant thereafter brought a suit in the Hi 
Court on the averment that there was a single 
indivisible tenancy regarding both the flats on 
a rent of Rs. 375/- per mensem, and prayed 
for a declaration that the decrees of the 
Small Cause Courts were nullities as they had 
no jurisdiction to ad a suit on ténancy the 
monthly rent of which exceeded Rs. 500/- 
p. m. (Section 16 of the Rent Control Act 
1960 read with Schedule B declared that not- 
withstanding contained in any other law a 
suit by a landlord against a tenant in which 
recovery of possession is claimed shall lie 
only in the High Court where the monthly 
rent exceeds Rs, 500/-, and in all other cases, 
to the Chief Judge of the Calcutta Court of- 
Small Causes) G. K. Mitter, J., in the first 
instance, and Chakravarthy, ree and S. R. 
Das Gupta, J., on appeal, held that the latter 
suit was barred by reason. of prior decision 
in -the small cause suits. Mitter, J., seems 
to have been of the view that the Court of 
Small Causes was a Court of exclusive juris- 
diction and -that the principle laid down in 
Raj Lakshmi Dasi’s case, 1953 SC 83 
was attracted. On appeal, the learned Judges 
sustained the decision, but on the ground 
that the case was governed by Section 44 of 
the Indian Evidence Act, and the same had 
nothing to do with the competency of the 
former Court to try the subsequent suit, but 


- only with. its. competency to try the former 


suit, which they held, it had. The decision 
is distinguishable, and not helpful to the Res- 
ndent. In Lala Jageswar Prasad v. Shyam 
ehari Lal, AIR .1967 All 125 ‘a learn 
Judge, after réview of the authorities held 
that the decision of a Small Cause Court in 
a prior suit for arrears of rent was res judi- 
cata on the question of the contract of 
tenancy in a latter suit for arrears for the 
subsequent period; the value of which, was- 
beyond the pecuniary jurisdiction of the 


. Small Cause Court. The decision was rest- 


ed on the ground that the controversy’ as to 
whether the general rule of res judicata was 
applicable in such ‘cases. was concluded by 
the decision of the Supreme Court in Raj 
Lakshmi Dasi’s case, AIR 1958 SC 88 and 
the decision in Bhagwan Dayal’s case, AIR 
1962 SC 287 and Janakirama Iyer’s case, 
AIR 1962 SC 688. With respect, we cannot 
agree with the decision. In Raj Lakshmi 
Dasi’s case, 1963 SCR 154 = (ATR 1953 SC 
33) and Bhagwan Dayal’s case, AIR 1962 SC 
287 the prior decision was in proceedings in 
Courts of exclusive furisdiction, and in Janika- 
rama Iyer’s case, AIR 1962 SC 633 in a suit. 
The Allahabad: decision further held that on 
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Provincial Small Cause Courts. “Act, th 


oticed. Pronouncement on the question 
jlwhether a Small Cause -Court is one of pre- 
erential or of exclusive Toep n is, on the 
iew we take, unnecessary. But we are in- 
clined to ere with the principle stated by 
enkins, J. in the Bombay case, (1904) 
R 28 Bon. 838. The provisions of the 
erala Small Cause. Courts Act, the Kerala 
Civil Courts Act and of the Civil Procedure 
Code only confirm us in the said view. The 
provisions of Section 24 (4) of the Civil oie 
cedure Code -and of Section 9 bon 
that there is no inherent incapacity in 


cause nature. The same is in no way affect- 
ed by the provisions of Section 13 of the 
Kerala S Causes Courts Act. which reads: 


“Exclusive jurisdiction oE Courts of a 
Causes — Save as expressly provided by this 
Act or by any other enactment for the time 
being in force, a suit cognisable by a Court 
of Small -Causes shall not be tried by any- 
other Court having jurisdiction within the 
local limits of the -jurisdiction of the Court 
of Small Causes by which the suit is triable.” 
The position disclosed by the ae appears 
to us in no way different from what was 
stated Jenkins, C. J., in (1904) ILR 28 
Bom 388. We may so note the observa- 
tions in ILR 27 Mad 68. 


“Under the ‘Small Cause Courts Act a suit 
cognisable by a Small Cause Court. is not to 
be instituted and tried by. an ordinary Civil 
Court if, and so. long as, within the local 
limits of its jurisdiction a Small Cause Court 
is established competent to take cognizance 
of such small cause suit, But that circums- 
tances does not, within the meaning of Sec- 


tion 18 of the Code of Civil Procedure, make . 


the ordinary Civil Court, viz., in this case’ 
the Court of the District Munsiff of Gudivada 
on his regular side a Court which is not a 
Court of jurisdiction competent to try’ the 
present suit” _ 






ere a decision on ‘the point- necessary, we 
would have been prepared to hold that a 
small cause court is not a court of .exclusive 


7A. In P. M. Yusuf v. Mohd. Hafi Thay- 
oF Sait, 1966 Ker LJ 624, a learned Judge 
of this Court held that a judgment in a small 


cause suit for rent would operate as res judi- - 
e eeno o 


cata on the question of’ 
landlord and tenant between the 

a subsequent suit in the Rent Control Court hae 
eviction with arrears of rent, notwithstanding 


1971 Ker./2 I G—29 


e of Sections 15, ce eee 
e Small- 
Cause Court was a Court of exclusive jurisdic- . 
tion, The decision in (1904) ILR 28- Bom. o 
888 and the numerous decisions which follow- 
ed it and held that.a’Small Cause Court is -. 
_ only one of preferential jurisdiction were not ` 


L wate effect that in re 
ordinary Civil Court to try a suit of a Small. 


_ly summarised in the 
C.P.C. page 108. 


Nambiyar Ẹ.) - [Prs. 7-8] Ker. 17 


the fact that the small cause court was not 
competent’ to entertain the later suit. The 
reri Judge was: doubtful whether a court 
E small garded as a court 
urisdiction ‘but felt it unneces- 
sy to zie e the question. The learned 
ge felt that the Supremé Court’s pronoun- 
ee in Gulab Chand’s case, 1965-2 SCR 
547 :== AIR 1965 SC - 1158 was clear that 
Section 11 of the Civil Procedure.Code is not 
exhaustive with ede to an earlier decision 
operaning as res fudicata in a subsequent one. 
th respect, we eS accept this construc- 

tion: placed on the Supreme Courťs pro- 
nouncement in Gulab Chand’s case, 1965-2 
547- = AIR 1988" SC 1158. We have 
already indicated that the decision did not in 
any way shake the prior pronouncement in 
Jan ‘Tyer’s case, AIR 1962 SC 683 to 
to suits the condi- 

id down in Section 11 
ure Code are imperative 
The position has been neat- 
edition of Mulla’s 


tions for res ‘judicata | 
of the Civil 


and exhaustive. ` 


“While- thus the’ law is settled that the ~ 
principles of res judicata can be a apple’ to 
cases -which do not fall within the four ċor- 
ners of Section 11, it is equally well settled 
that where a case does fall within its scope, 
the conditions laid down. therein must be 
strictly complied with and that, if they are 
not, it is not i oleate to hold that the 
matter is res judicata on general principles as 
that. would render the section nugatory. Sec- 


‘tion 11 prescribes the conditions under which 


the decision in a suit.can be res judicata and 
where it fails to satisfy those conditions, it 
cannot be held to be res judicata on general 

rinciples.. So when the prior suit was tried 
a a Court not competent to entertain it, its 
decision could not be held to be res judicata 
on general principles.” ~- 


result, we allow this Second 


_- 8: In th 

‘Appeal ca hold that Ext. A-2 judgment 
-cannot operate as res judicata. As neither 
the trial court nor the a 


ellate court have 
considered the question of the terms of the 
tenancy or entrustment, in the light of the 
evidence and materials on record, we are con- 
strained to remit the suit back to the trial 
court for afresh in ‘accordance with 


: law and in the light of the observations made 
in. this judgment. — 


The appellant is entitled 
to his costs in this Court. Costs of hearing 
in the trial-Court and lower appellate Court 
will abide, and be provided for, by the trial 
Court at the revised hearing. 


Suit remanded for fresh trial, 
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P. T. RAMAN. NAYAR, AG. C. J. AND 
V. P. GOPALAN NAMBIYAR, J. 


Ramakrishna Panicker and another, Peti- 
tioners v. State of Kerala, Counter-Petitioner. 


Criminal Revn. Petn. No. 880 of 1968 and 
Criminal Revn. No.- 24 3-4- 
1969, from Order of S. i 
Criminal Appeal No. 867.0 

(A) Criminal P, C. (1898), Section 439 :— 
Revisional powers — dibility of witnesses 
— Lower Courts accepting the evidence of 
the victim, and one eye-witness — Devia- 
tions by other witnesses do not necessarily 
detract from.value of lower. Courts’ apprecia- 
tion — High Court will not likely interfere. . 

(Para 8) 

(B) Penal Code (1860), Section 807 — At- 
_tempt to murder — Intent and/or knowledge 
that death may follow is self-evident from 
the fact of accused using oe knife with 
force enough to penetrate-into pleural pees 

(C) Criminal P. C., (1898), Section 439 — 
Scope of revisional powers — Includes -ap- 
pellate powers except for converting acquit- 
tal. into conviction, though sentence may be 
enhanced in revision — Further the High 
Court cannot alter- conviction into one for 
graver offence which was not charged and 
particularly where the magistrate who tried 
the accused was not competent to try that 
offence. AIR 1960 SC 400, Rel. on. 


(Para 7) 
Cases Referred: Chronological ` Paras 
(1960) ATR 1960 SC 400 (V 47) = 
1960 Cri LJ 541, G. D. 


Sharma v. 
State of Uttar Pradesh l l izi 
M. Bhaskara Menon and V. N. Achutha 
Kurup, for Petitioners; State Prosecutor, for 
Counter Petitioner. 


RAMAN NAYAR, AG..C. J.:— The iiss 
accused persons in this case — we are here 
concerned only with the first two — were 
tried by the Addl. First Class Magistrate, 
Nedumangad on charges under Sections 323. 
324 and 826 read with Section 34 of the 
Indian Penal Code. The learned Magistrate 
convicted the Ist and 2nd accused under Sec- 
tions 328, 824 and 826 of the Code (presum- 
ably read with Section 34, although that was 
not expressly stated) and sentenced each of 


them to suffer rigorous imprisonment for three- 


months for the offence under Section 328, 
Indian Penal Code, awarding no separate sen- 
tences for the other offences. The 3rd ac- 
cused he acquitted, and that acquittal is 
not question 


On appeal, the Sessions Judge, Trivandrum, 
while co g the conviction and sentence 
of the Ist eae altered the conviction of 
the 2nd accused to one under Section 324 
of the. Indian Penal Code and reduced his 
sentence to a fine of Rs. 75/- with a default 
sentence of two months rigorous imprison- 


CN/DN/F762/69/MKS/C 


- Ramakrishna v. State (R. Nayar Ag. C. J.) 


A. I. R. 
ment. The learned Judge was of the view 
that Section 34 of the Indian Penal Code was 


not attracted. Accused l-and 2 have come 

up in revision while in calendar . revision, 

notice was issued to them to show cause “why ` 

the conviction should not: be’ altered to be- 

come: one under Section ‘307, Indian Penal 
e and/or sentence . ced”. 


2. It is the admitted case that the accus- 
ed, who are supporters. of the Communist 
Party, were on bad terms with P. W.-1, the 
victim of the alleged assault, who. is a, sup- 
porter of the Congress Party. Feelings be- 
came particularly embittered during the gene- 
ral elections held in February, 1967 in which 
the accused’s party emerged as victors. The 
evidence of P. Ws. 1 and 6 shows that on 
the evening of the 6th May, 1967, accused 
A and 2 went to P. W. Is tea shop, picked 

a quarrel with him, .and then dragged 
him to the yard of the shop and beat him 
with cudgels. Among the persons who 
gathered at the spot on hearing P. W. Ts 
cries was the Srd accused who was carrying. 
a knife. The Ist accused’ snatched the knife 
from the 8rd accused and made three vain 
attempts to fad P. W. 1 with it, P.-W. 1 
cleverly avoi ding. the blow on each occasion. 
The Ist accused then dropped -the. knife and 
beat P. W, 1 with his hands: P: W. 1 ran 
westwards in order to escape but the Ist and 
2nd Pesan pursued him, the Ist accused 
king up the knife which he had earlier 
ed. The 2nd accused caught hold of 

1 and pushed him towards the Ist 
pee who, thereupon, stabbed. P..W. 1 on 
the right side of the chest causing, as the 
medical evidence shows, an incis wound 
1” x 1/2? pane the pleural. cavity. 
(The medical evidence also ao that, in 
addition to-this, P. W. 1 suffered seven con- 
tusions of various sizes all over his body), 
P.. W. 1 fell down and the accused ran 
away. 


3. The Courts below have’ ee the 
evidence of P. Ws: 1 and 8 as true, and we 
see no, ground whatsoever for interference in 
revision with their appreciation. of the evi- 
dence. That P. Ws. 2, 3 and 5 who were 
also examined as eye-witnesses did not sup- 
port the prosecution case in full, that P. W. 
6 was not a witness named in the first in- 
formation, that the doctor, P. W. 7, who 
treated P. W: 1 (and, surprisingly, gave evi-|: 
dence not with reference to the contempo- 
raneous record he must have made in the ac- 
cident register or in the wound certificate 
issued by but with reference to the record 
made in the discharge: certificate, Ext. P-5, 
issued a week later) deposed to the effect 
that the stab injury suffered by P. W. 1 was 
on the left side of the chest whereas actuall 
it was on the right side, are hardly groun 
that persuade us to disbelieve P. Ws. 1 and 6 
when the Courts below have believed them. 
Nor do we think that the Ist accused’s plea 


‘and evidence a an alibi, or the 2nd accused’s 


case that P. W. 1 suffered the injuries by a 


1971 


fall on some pieces of sawn timber in the 
course of a scuffle, merit serious notice. 


4, The doctor, P. W. 7, gave evidence to 
the effect that the penetrating incised wound 
in P. W. Is chest was a grievous injury. 
Neither side asked him why. Nor did the 
Court and this is only illustrative of the very 
perfunctory and haphazard way in which the 
examination of this witness was conducted. 
But when P. W. 7 who is an expert witness, 
said that the injury was -grievous he must 
have had Section 320 of the Indian Penal 
Code in mind, and his evidence on the point 
is not to be rejected merely because he did 
not specify under which particular clause of 
this section the injury fell. The learned Ses- 
. sions Judge was of the view that the injury 
must have endangered life, and having regard 


to the fact that it was a stab injury penetrat- 


ing the pleural cavity we are not disposed 
to disagree. In any case there is no substance 
in the contention raised on- behalf of the ac- 
cused that there is no evidence to show that 
the injury was a grievous injury and that 
therefore the Ist accused who caused it was 
guilty only of an offence under Section 324 
of the Indian Penal Code.. 


5. In convicting the 2nd aécused under 
Section 324 of the Indian Penal. Code, the 
Court below regarded the weapon used, name- 
ly, a cudgel about the thickness of a man’s 
wrist, as a weapon, which. used as a weapon 
of offence, was likely to cause death. Here 
also we are not prepared to say that it was 
wrong. And that being so, the 2nd accused 
was rightly convicted under Section 324 of 
the Indian Penal Code, 


6. Having regard to all the circumstances 
we do not think that we would’ have had 
much difficulty in coming to the conclusion 
that in stabbing P. W. 1 in the chest with 
a pointed knife with such force as to pene- 
trate into the pleural cavity, the Ist accused 
must have been actuated by the intention to 
cause bodily injury sufficient in the ordinary 
course of nature to cause death, if not the 
intention to cause death. In other words, 
that his offence really falls under Section 307 
of the Indian Penal Code. And it would ap- 
pear that the learned Sessions Judge has ac- 

uitted the 2nd accused of the charge of 
sharing a common intention with the Ist ac- 
cused on no better ground than that the evi- 
dence did not disclose that the 8rd accused 
shared any such common intention. But for 
reasons which we shall-presently state, we 
do not think it necessary to decide whether 


the Ist accused should actually have been . 


convicted under Section 307 of the Indian 
Penal Code or whether the 2nd accused also 
participated in the. act done by the Ist ac- 


cused and was therefore guilty of the offence 


committed: by the latter by reason of Sec- 
tion 84 of the Indian Penal Code. 


7. We are now exercising the powers 
conferred by Section 439 of the Criminal Pro- 
cedure Code. These powers include all tha 

owers of a Court of ‘appeal with this im- 
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portant limitation imposed by sub-section (4) 
of the Section, namely, that we cannot con- 


. vert a finding of acquittal into one of convic- 


tot. We have also the additional power of 
enhancing the sentence. We cannot convert 
the acquittal of the 2nd accused by the learn- 
ed Sessions Judge, of the charge under Sec- 
tion 826 of the Indian Penal Code, into one 
of conviction thereunder. 


True, there is not even an implied acquittal 
of either the Ist or.the 2nd accused of an 
offence under Section 807 of the Indian 
Penal Code — there is no charge under that 
Section; nor was the magistrate who tried 
the accused competent to try an offence 
thereunder. But, unless there is conferment 
of. such a power, a Court of appeal or revi- 
sion cannot do what the trial Court itself 
could not have done; its duty is to do what 
the.trial Court ought to have done and that is 
the limit of its power. This is recognised by 
sub-section (3) of Section 439 of the Crimi- 
nal Procedure Code which, while placing a 


limitation on the power of enhancement of 


the sentence conferred by sub-section (1), at 


- the same time, by necesary implication, and 


as an exception to the general rule, em- 
powers the High Court to pass such sentence 
in a case tried by a second or third class magis- 


trate as could have been imposed for the of- 
fence. by a magistrate of the first. class that is 
because the second or-third class magistrate 
could have acted under S. 349 of the Crimi- 
nal Procedure Code in which case the accus- 
ed could have been awarded a sentence which 
a first class magistrate was competent to 
award for the oftence. But all this pr 

poses that the Court which actually tried the 
second accused was competent to try the of- 
fence of which he is to be convicted, and 
there is nothing in Section 489 of the Cri 
minal Procedure Code which authorises the 
High Court to convict the accused of an 
offence which the Court which tried him was 
not competent to try. True, the power 
under Section 439 includes the power under 
Section 423 of altering the finding, which 
power, as pointed out by the Supreme Court 
ian G. D. Sharma v. State of U. P., AIR 
1960 SC 400, includes the power under $ec- 
ton 237 of convicting an accused person 
charged with one offence of another offence 
in a case falling under Section 286. But 
apart from the question of prejudice which 


must necessarily arise when the in- 
edients' of the two offences. are]: 
ifferent, and, particularly, when the 


conviction is of an offence graver than 
the offence charged any alteration of the find- 


ing under Section 428 cannot involve an ac- 


a or conviction of an offence which the 
ourt that tried the accused was not com- 
petent to ty. = 


8. As we have already pointed out the 
Court that tried the accused was not com- 
petent to try an offence under Section 807 
of the Indian Penal Code. That being so two 
courses are open to us. One is to set aside 
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the conviction of the accused of the lesser 
offences of which they have been convicted 
and direct their commitment for the graver 
offences they ap to have committed, 'The 
second is to sA a their sentences within 
the permissible limits so as to be more ‘in 
accord with their deserts. Having re to 
all the circumstances we do not think it 
worthwhile to pursue the former course. 

9. So far-as the 2nd accused is concerned 
we do not think that the sentence award 
= to him by the. learned -Sessions Judge is so 

lenient as to call for interference in’ revisi 


on. 
— his complicity in the stabbing done- by the 


Ist accused has not been found. . But so far 
as the Ist accused is concerned, we consider 


that the sentence of three months’ rigorous’ 


imprisonment a to him is a miscar- 


riage of justice even regardin 


tence of imprisonment for life or imprison- 
ment of either description for a term which 
may extend-to 10 years. It was just ag 
fortune that.the injury he inflicted on P. W. 1 
did not prove fatal, 
of four years’ rigorous 
_ have been appropriate. 
- sentence which the .Court. that tried the Ist 
accused could have awarded for the offence 
is rigorous imprisonment for two years: and 
we cannot award more than that, ~~ 
10. In the result while > confirming the 
conviction recorded. against both the Ist and 
_ 2nd accused and the sentence awarded to 
the latter we enhance the sentence awarded 
to the former to one of rigorous imprison- 


ment for two years. 
. | Order accordingly. 


ss a would 





AIR 1971 KERALA 20 (V 58 C 8) 
K. SADASIVAN, J. 
Kookkil Kelu Nair, Petitioner v. Kottam- 
mal Thanduparakkal Kunhi Mohammed Haji 
and others, Respondents. 


Criminal Revn. Petn, No. 182 of 1969, D/- 


19-8-1969, from Order of Executive lst Class 
Magistrate, Malappurdm, in M..C. No; 14 of 
1969. Ss 
(A) Criminal P. C. (1898), Section 145 (1) 
—; Preliminary Order, under — Can be modi- 
fied at any stage. he oO 
A preliminary order .passed under . Sec- 
tion 145 (1) can be modified at any stage 
if the Magistrate jis satisfied that he has gone 
wrong in certain tsor that no emer- 
ency exists with reterence to a portion of 
e property or on other appropriate grounds. 
AIR 1958 All 803, Rel. on: (Para 1) 


(B) Criminal P. C. (1898), Section 145 (4). 
ent —-. Magistrate can . 


— Order of attachm 
cancel the order of attachment in respect of 
a portion of property attached, 


: AN/BN/A802/70/LGC/M 


ig -his offence’ . Cases 
as only one under Section 326 of the Indian - 
Penal Code -which section ‘provides for a sen- ` 


and we think a sentence ` 


ut the maximum `” 


A. LR. 
The attachment is always pending final 
decision in the case and if the Magistrate 


aks that in respect of a portion of pro- 
perty attached no emergency exists he can 
cancel the order of attachment in respect of 
that property. The question whether there 
exists an emergency or not is within the dis- ` 
cretion of: the ip da he is the per- 
son competent to decidé. - (Para 1). 
imi P. C. (1898), Sections 439 
and. 145 (4). — Order -of attachment — 


all — No interference in revision, (Para 1) 
Ref : Chronological Paras 


Raj Bahadur Singh a 
-K. Bhaskaran and ~ O. V. Radhakrish 


hnan, 
for Petitioner; K. Kunhirama Menon and P.. 


Ramakrishnan Nair, for Respondents, 
ORDER :— The A party in a proceedin 
under Section 145 of the Code of Crimin 
Procedure has come up in revision against 
the modified order passed by the Magistrate 
on 26-5-1969 directing the receiver not to 
attach 200 acres of clear-felled area compris- 
ed in the entire extent which was already 
directed. to ‘be attached. In respect of this 
200 acres, the B party is seen to` have put 
forward the claim that he is in possession 
and some documents were also produced in 
support of the claim. Certain documents 
were filed by. the A party also in support of 
the contrary position, The learned. Magis- 
trate after hearing both parties has passed 


. the order under revision which reads: 


“The Court receiver is hereby directed not 
to attach those 200 acres of clear felled area: 
(as shown in Ext. B-2). i 

He is to attach the rest of the Jand. The 
PE are modified accordingly.” 
Learned Counsel for the revision petitioner 
contends that this is an order passed without 
jurisdiction, as. according to him when. once 
an. order of attachment is passed. the Magis- 
trate has no jurisdiction to pass a modified 
order.. He can only cancel or affirm the order 
at the final stage according to the evidence 
in the case and cannot pass 4 modified order. 
I do not think the. position contended for is 
correct, The question ‘whether the property 
should be placed under. attachment is some- 
thing within the discretion of the magistrate 
and that will depend upon the existence or 
otherwise of an emergency as is evident from 
the following proviso to ‘Section 145 (4), Cri- 
minal Procedure -Code. The proviso reads: 

` “Provided also that. if the Magistrate con- 
siders the case one of emergency, he may at 
any time attach the subject of dispute, pend- 
ing his decision under this section.” 

So, the attachment is always pending final 
decision in the case and if -the ‘Magistrate, 












has done in the present case, I do not find 


not is within the discretion of the magistrate 
and he is the person” competent to 
A prelimin order passed under Section 
148 (1) can modified at any stage if.the 
magistrate is satisfied’ that he has gone wrong 
in certain respects or that no emergency 
exists with reference to a portion of the pro- 
erty or on other appropriate grounds. 
counsel for e petitioner 


a 


1958 All. 803 in support of the position that 


Ee N order passed under Section 145 ` 


cannot be modified by the magistrate and 
if he does so, he will be going in excess of 
his jurisdiction. : 


The decision cited not only does not lay. 


down such a proposition but. in fact, it af- 


firms the position that the Magistrate can re- . 


vise the preliminary order at any.-stage of 


the spay Mulla, J., has observed in that 
ollows:—= ć `’ À 


case as f l ae | 
“The preliminary order assed by the ` 
Magistrate under Section 145 (1) is only a 


tentative order ed on the information 


available to him at the time when. the order 
was passed and is therefore opan ‘to be re-` 


vised by him when he gets 
tion.” 

In the present case also the Magistrate, it 
must be presumed, has modified the order on 
receipt of fuller information, I see no want 
of jurisdiction in the course adopted by the 
learned Magistrate. The petitioner, if he 
thinks, is aggrieved by this order can put 
forth | his ke at the enquiry and get -his 
grievances redressed at the final stage. The 
present order is concemed onl 
ment and that is not intended to settle the 
rights of the parties once for all. -I see, 


er informa- 


- 


therefore, no reason to interfere and this 


Revision Petition is dismissed. 





AIR 1971 KERALA 21 (V 58 C 10) 
.  V. R. KRISHNA IYER, J. - 


- T. Subramanya Bhatta, Revn, Petitioner v. 
C. Abdulla and others, Counter Petitioners. 


Civil Reyn. Petn. No. 399 of 1969, D/-. 


15-7-1969, against the order of Sub-J., Kasara- 
god in C. M. A. No. 55 of 1966. 


Civil P. C. (1908), Order 48, Rule 1 (s) 
— Suit by owner against Receiver for mis- 
management — Memo by receiver seeking 
permission to defend suit out of estate fund 
=e Order refusing permission is not appeal- 
able. a 


iM /EN/F750/60/BNP/D 


my way to interfere at this stage. The ques- | 
tion whether there exists an emergency or 


ecide, * 


= defending that suit is exercising the 
cited © 
Ganga Singh v. Raj Bahadur Singh, AIR . 


Petition dismissed. : 


`. broad proposition. 
_memos, some seeking administrative direc- 
_ tions, others involving judicial determination 
- of rights, The former is perhaps not, while 


_- Rule 4 does not cover such 
_. Indeed, the appellate Court justified. its juris- 
- diction only under Order 40, Rule 1 (d) tak 


T. Subramanya v. C. Abdulla (V. R. K. Iyer J.) (Pr. 1)-[Prs. 1-2] Ker, 21- 


ortion of the pro- ` 

ency exists he can cancel the. 
ent in respect of that por- . 

tion and that is what the learned Magistrate . ` 


A memo by a receiver asking for leave to 


defend suit by the owner of property for the 


ca mismanagement from out of the estate 
fund is only an -administrative matter and an 
order on that memo is not subject to an 
appeal. It is only when an order falls under 
Order 48, Rule 1 (s) that'a right of ane 
lies against it provided the order is judicial 
as distinguished from an administrative one 
and further if it can be treated as one under 
Order 40, Rule 1 (d). i 
Where the action is by an owner against 
the receiver as manager for his mismanage- 
ment it cannot be said: that the receiver by 
ower 
of the owner. Order 40, Rule 1 (d) does 
not cover such power. (Paras 8, 4, 7) 


K. T. Hareendranath, N. V. Prabhakaran 
and P. Ramaranjan, for Revn.-Petitioner; K. 
Bhaskaran, P. Thankappan, for first Counter- 
Petitioners. 


ORDER :— A single, simple point has 


‘been pressed before me in revision. The 


receiver of an estate, having allegedly mis- 
manae ‘it, caused loss and the plaintiff, now 
found to be the owner by Court in the ve 


litigation where the receiver was appoint 
sued him in heavy damages, 


Whereupon the 
defendant-receiver moved by a memo that 
he bé permitted to defend himself from out 
of the estate funds. The Trial Court, which 
appointed him, declined to accord the per- 
mission sought but on appeal the Subordi- . 
nate Judge allowed the receivers request. 
Meanwhile, as a matter of fact, the receiver 
himself was discharged but the suit against 
him survives, The plaintiff come up in 
revision complaining that no appeal lay and 
further that his estate should not be used 
to finance the wrongdoer -in defending him- 
self against the consequences of the wrong to 
the estate. If no appeal lies, the second 
question does not arise. But this question is, 


sath: atiechs” mixed up with whether thére is power at all 


in the Court to pass the order impugned. 


2. A memo by a receiver, it was argued, 
was only an administrative matter and an ad- 
ministrative order even though by a Court, 
could not-be subject even to a revision, let 
alone an appeal. I cannot assent- to such a 
There are memos and 


the latter certainly is amenable . to superior 


. judicial scrutiny. But is there a right of ap- 


peal, which is a creature of statute? Yes, 
if-the order falls within the scope of Order 48, 
Rule. 1. (s); otherwise, no. And Order 43, 


.. Rule’ 1 (s) directs us to enquire whether the 
order is a judicial, as distin 


uished from a 
surely administrative one and if the former, 
ther whether it can be treated as one 


© under Order 40, Rule 1 (d) or Rule 4, Civil ` 


no doubt that. — 
And, 


Procedure Code, I have 
cases. - 


‘29. Ker. [Prs. 2-7] 


ing the view that here is an order con- 
ferring power on the receiver to defend a 
suit and.so, in terms, it comes within R. 1 (d). 
I do not agree and will give my -reasons 
for it. Order 40, Rule 1 (d) reads: 
“(a5 es oe the Court may by order—s - 
BY cranes terse 


OET Pe eeo 
S E ET l 
d) confer upon the receiver all such 
powers, as to bringing and defending suits 
and for the realisation, management, protec- 
ton, preservation and improvement of the 
l property, the collection of the rents and pro- 
thereof, the application and disposal of 
such rents and profits, and the execution of 
documents as the owner himself has, or such 
of those powers as the Court thinks fit.” 
The Court takes over the property into its 
custody where it is just and convenient to 
do so; the primary object being to preserve 
it during the litigation an officer of Court is 
par in physical charge thereof who holds it 
r the ultimate benefit of the true owner, 
subject to the directions of the Court. 


$. The office of receiver being a substitute 
for the owner, the Code vests in. the Court 
the power to clothe the receiver with all or 
any of the powers of the owner. 
The receiver must keep the prop 
committed to the Court’s e doing 
such acts ag the proprietor would, lest .there 
should be inaction, attrition, waste and dis- 
repair. Order 40, Rule 1 Ya is thus a ne- 
cessary provision in this behalf and incident- 
ally but illustratively enumerates those 
powers; and its meaning will be too obvious 
to be misunderstood if we re-write it, shed- 
ding the words not necessary for our pur- 
pose, to read as follows: _ 
the Court may by order— 


and 
the receiver all such 
powers .......... as the owner himself has, 


oe such of those powers, as the Court thinks 


The key words are “such powers 
the owner, himself has”, ot “such powers 
even against the owner” in which case the 
receiver will function not on behalf of but 
to antagonise to the true owner. So the real 


test is whether the power “to defend” the 


suit sought by the respondent is one in exer- 
cise of the owners power to defend an ac- 
tion against the estate. Where the action is 
by the owner and against the receiver as 
quondam manager for his mismanagement, 
can it be said that the receiver, by defending 
that suit, is exercising. the power of the 
owner? More Suny put, you can’t pretend 
to defend on beh of the owner a suit 
brought by the owner. -The Court by al- 
lowing the respondent to defend the suit of- 
. fended the provision in Rule 1 (d). 


4, Jf a receiver is sued by the owner for 
_ bis legitimate acts and thus harassed, can he 


at a meea A na: 
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_refuse permission to sue 


A. CLR. 


not look to the Court as its officer for pro- 
tection even in the matter of financing his. 
defence? The Court may, in such ‘actions; 
ut cannot, acting 
under Order 40, Rule 1 (d), -authorise ex- 
penditure from the estate. That is-not the 
type of legal proceeding covered ‘by the pro- 
vision. May be, there are other pro 
visions, or ought to'be, to help a receiver or 
ex-receiver out of such a litigation but that 
is ‘another matter. Just as a wife has some- 
times to be finan by the husband to fight 
him, a public servant by the State, to vindi- 
cate his action when misconduct is imputed to 
im or an accused person is furnished from 
counsel by the State which prosecutes him 
for commission of an offence, even so a re- 
ceiver. may have to receive legal aid in ap- 
prope cases if the Court’s officers are to 
ction without a future threat of prosecu- 
tion by misuse of legal process. t is a 
problem for the legislature in which the 
Court is concerned but for which it can only 
goggas, statutory solution. 

. In this case the situation is more com-. 
plicated because the respondent has ceased 
to be receiver and the Court has ceased to 
have custody of the estate. In the view I 
have taken on the main point there.is no need 
to investigate the nari of these develo 
ments on the power of the Court to pass the 
impugned order. ; 


6. No direct decisions were cited before 
me but rulings dealing with peripheral points 
and remotely relevant were brought to my 
notice. Their inconsequence to this case 

ersuades me to omit a discussion of them 

ere. 


7. I hold that the a to the Sub- 
Court was not maintainable, that the Court 
had no power to confer on the receiver-res- 
pondent the power to defend himself against 
the owner of the estate from out of the estate 
and that this revision must be allowed. I do 
so but in the circumstances without costs. 
No observations in this judgment shall be 
construed. to bear upon the merits of the ‘suit 
against the ex-receiver. The petitioner has al- 
leged grievous neglect against him. If it 
were so, it was a grievous fault. And grie- 
voisly shall he answer it. But if it were not 
so, it is a dangerous type of action threaten- 
ing the om of officers of Court to func- 
tion freely and fearlessly as- managers of es- 
tates in custodia legis. : 

Petition allowed. 


AIR 1971 KERALA 22 (V 58-C 11) 
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P. T. Ramankutty Achan, Appellant vy. ` 
Kalyanikutty, Respondent, 

Criminal Revn. Petn. No. 101 of 1970, 
D/- 6-7-1970. 
- Criminal P. C. (1898), Section 488 — 
Wife’s right to maintenance — Can be re- 
fused if she has sufficient income of her own, 


IN/IN/D976/70/MKS/T ` 


1971 


A wife can file a petition under the sec- 
tion i ective of the question whether she 
is able or unable to maintain herself. But the 
ele to grant maintenance allowance being 

etionary the Court has power to grant 
her nothing if she can maintain herself with 
her own income, whether such income is 
fabulous or ‘is only -- moderate. The word 


‘may’ is used in the section, in relation to the. 


power of the cused. AIR in a directory sense. 
Case law eo AIR 1960 Punj 249, 
Distinguished. (Paras 14 to 17) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Punj 249 (V. 47) = 

nee Cri LJ 640, Loe Singh 

j Mohinder 
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(1944) ATR 1944 Lah 392 (V 31) = 
45 Cn LF aie Mahomed Ali v. 
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(1941) ATR 1941 "Bom 267 (V 28) = 
aa aa ae eave 639, Ibrahim Mohamed 

ager) eee Mad WN 1127, M. Bulteel 


v. Empe 
(1988) ATR 1938 Mad 688 (1) (V 20)= 
34 Cri LJ 950, Arunachala . Asari 


4, 11 


4,8 


v. Anandayammal 4, 10 
(1986) ATR 1926 Mad..346 Me 18) = 
a fe LJ 350, In re, P 


aoas A Am joes Ail 73 (V 12) 


1249, Mt. Kumli v. 
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Fa Z 
(1917) AIR 1917 Lah 213 (V 4) = 
18 Cri LJ 811, Sardar Muhammad 
v. Nur Mohamm 4, 6, 8 


ad 
(1917) AIR 1917 Mad 276 (V 4) = 
ILR 39 Mad 957 = I7 Cri Lj 16, 
Chantan v. C, Mathu 


N. K. Sreedharan, M. A. Thrivikrama Pai 
and M.. Ramakrishnan, for Appellant; T. R 
Govinda Warrier and . K. Ramakumar, ss 
Respondent. 


ORDER :— Both the parties: to this revi- 
sion petition, the petitioner, Ramanku 
Achan, whom for convenience I shall 
Achan, and his wife, Kalyanikutty, who is 
the respondent, are ‘teachers. eir mar- 
riage a place in 1953. From 141- 1968 

an to live separate. So Jong as love 

Piei there was little need of law to rule 

the. relations between them. But as love 

flew out of the window the lawyer stepped in 
re the door, 

F L or granting maintenance to 


P. T.. Ramankutty v. Kalyanikutty (P. N. Pillai J.) 


‘children was not disputed 


. Singh v. Raj M 


- longed to a class who did 


- status of the family, 


. mining what is required by the wif 


On 26-10-1968 Kalliani- 
lied before the District Magi e i 


[Prs. 1-5] Ker. 23 
her three children. Her application was re- 
sisted by Achan. The District Magistrate 

granted maintenance to Kallianikutty at the 
a of Rs. 25/- and to-each of the children ` 


at the rate of Rs. 20/- per month. Aggriev- .. 
ed by it Achan has filed this revision peti- 


‘tion. 


2. After deductions from the salary of 
Achan which is Rs. 285/- he gets Rs. 240.63 
every month. The monthly salary of Kalliani. 
kutty also is Rs. 285/-. 


Out of it after de- 


ductions she gets Rs. 210/- every month. 


3. The liability of Achan maintain the 
y his counsel. 
About the maintenance e ardel to them the 
only argument advanced was that the rate 

ed was excessive. Considering the means 
of Achan the rate fixed for the children is 
proper and cannot be said to be excessive. 

4, The more serious dispute between the 


pares was about right of a person placed in 
e position of to claim mainte- 


mance under Section 488 of the Criminal 


Procedure Code. I was referred to Poa- 
nambalam v. S i 


araswathi, AIR 1957 Mad 
693; ` Ahmed Ali’ Sahib v.- 


julnisa 
Begum, ATR 1952 Hyd 76; Sardar Muham- 
mad v. Nur Muhammad, AIR 1917 Lah 918; 


= “Mohd, Ali v. Sakina Begum, AIR 1944 Lah 
6, 7 


392; Annan Narasimha Ayyar v. Ranganatha- 
yammal, AIR 1947 Mad 304; Arunachala 
Asari v. Anandayammal, AIR 1933 Mad 688 
(1) and Syed Bahbood Ali v. Hassanuz Zaman 
Be 1957-1 Mad LJ (Cri) 622 (AP) by 
counsel app paa Achan and Joginder 
dér Kaur, AIR 1960 Punf 
249 by counsel appearing for Kallianikutty in 
support of the respective positions they took. 
5. In AIR 1957 Mad 693 the wife be- 
not go out for 
work for earning their livelihood and the hus- 
band was a Postman who was wing a 
salary of Rs. 90/- per month. Rs. - was 
fixed under Section 488 as: the monthly al- 
iie for the wife, In considering the 
a to be kept in view before fixing the 
Tie of maintenance Ramaswami,,J., who dis- 
posed of that case said: 


“Finally, the question of quantum of main- 
tenance is also a matter for the discretion of 
the trial Magistrate, because he has to take 
into consideration several factors, like the 
the earnings and the 
commitments and what is required “by the 
wife to maintain herself, In regard to deter- 
e to main- - 
tain herself, we have to steer clear of two 


extremes, viz., ‘we must not give maintenance . 


which would ' keep her in | and would 
make judicial separation profitable and also 
impede any future reconciliation. 

' We must also steer clear of the other ex- 
treme, viz., penuriousness, which used to he 
the case with our elderly Sub-Judges. in civil 
suits and which used to on such a scale 


.as would be fitting only in the case of an 


uochaste Hindu widow. 


Steering clear of 
ee two extremes we 


must see wh 


t 


“Rs, 148/-. S t Rao, 
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Rs. a n of the Rs. 90/- is liberal or 
illi ” 


6. In AIR 1952 Hyd 76, the wife who 
applied for maintenance was a school mis- 
tress drawing a total monthly salary of 

J., who dismissed- her 
petition said: 


“Mr. Appa Rao has cited 45 Cri LJ 254 = 


AIR 1944 Lah 892) in- which it has ‘bean 
eld that the Magistrate’s power to make ‘an 


order under Section 488, Criminal P. C. is 


discretionary and where, therefore the evi- 
dence in a case shows that the wife has a 
private income of her own which is su- 
cient to keep her (wife) from starvation, an 
order granting -her maintenance is bad. I 
agree- with the said statement of the law as 


ala by Mr. Justice Blacker of the 


' that the provisions of this chapter are not. 


‘clear that discretion. has: been 


ore High Court, The wording of Scc- 
tion 411, H. Criminal P. C.: Section 488 
sub-section (l) is that the Magistrate con- 
cerned may order the payment of monthly 
allowance’ towards. maintenance to wife. or 
child. Thus, from the word “may” -it is 
ee i To 
Magistrates to an order under the Sec- 
tion.. This druon should be exercised 
judicially. The object of the proceedings for 
maintenance under the Section is to prevent 
peany by compelling the husband or the 
father-to support his wife or child who is 


-unable to support itself. I am fortified in 
this view by the ruling cited in Ibrahim 
Mohamed v. Kurushed Bai, 42 Cri, LJ 639 = 


(AIR 1941 Bom- 267). It is to be noted 
in the nature of penal provisions,. The al- 
lowing of maintenance is. not a punishment 
under the. penal. laws of the country. Its 
purpose is the enforcement of a duty wliére- 
ver necessary. In 18 Cri LJ 811 = (AIR 
1817 Lah 218), it has beén held that the 
object of Pone SDS is not to 
punish a parent for his past neglect ...... pe 

Whether under her civil rights 
she is entitled to.get maintenance from her 


husband under the Mohamedan Law though 


estion which 


she is e rS is a 
ed by the Civil Court. The 


must be deci 


~- Criminal Court cannot decide this question.” 


© 7. In AIR 1944 Lah 392 the wife who 
applied for maintenance-had private income 


of her own derived from certain mortgages. 
It was conceded on her behalf that the month- 
ly income from the same was Rs. 18/-. The 
husband who was not 4 young man and who 
had been employed in the municipality was 
discharged from that employment on account 
of ill-health. The income trom: the amounts 
that he got by drawing from provident fund 
and by recovery of a debt was not more than 
Rs, 20/- a month. In those circumstances 


nothing was ted to the wife for mainte- 
nance. Blacker, J.,. who disposed of: that 
case said: 


“There is ample authority for the proposi- 
tion that Section 488 provides only a speedy 


remedy against starvation for a deserted wife 


. tenance should be supposed 


ALR 
or child, that it is only a summary procedure 
which does not cover entir the same 
pod as the civil Hability of a husband or 

ther under his personal law to maintain his 
wife or child, and that when ‘substantial 
issues of civil law are raised between the 
pe their remedy lies only in the evil 

ourts: AIR 1926 Mad-846, 1987 Mad WN 
1127 and ILR 39 Mad 957 = (AIR 1817 
Mad 276) inter alia. 1.1... eee ee cee 
The evidence shows that the wife has a 
private income of her own derived: from mort-. 
gages, The Courts below have given no find- 

g as to the amount of this income. Her- 
counsel, however, stated at the bar beforé me - 
that it was Rs. 18/- per month, and this 
statement was not challenged. Admittedly 
this income is far com nee but ‘it is 
sufficient. to keep the wife from starvation, 
Whatever may be her rights under the civil 
law, she is not.-entitled to a maintenace 
allowance under this summary R: ure 
greater than her bare needs for food, clotheg 


` and orean A 1925 All 73 
8.. In: 


1917 Lah. 213. the application 
was on behalf of a child and in dealing with 
aes abject of the Section Broadway, J. obser- 
ved: * aoe 


“The object ‘of maintenance proceeding 


‘however, is not to punish a parent for 


ect, but to prevent vagrancy by com- 
pelling those who can. do so to rt 
those who are unable to support themselves 


and have a moral claim to support.” - 


9. In ATR 1947 Mad 804 taking into 


. account the fact that the wife who applied 


for maintenance ` was getting a monthly 
income of at least Rs. 7/- the-rate of Rs. 15/- 
fixed by. the lower Court- was reduced by 
Yahya Ali, J., to Rs. 7-8-0 per month. - | 
10: In ATR 1983 Mad 688 (1), the hus- 
band who resisted the wife’s application for 


. maintenance offered to maintain her in his 


house but wanted her to live in a separate 
room and not to associate with the other 
members of his family. 


She refused that 
offer without sufficient grounds. In refusing 


. separate maintenance to her Burn, J., said: 


“I cannot.see that Section 488, Criminal 
Procedure Code has anything to do witb ordi- . 
nary conjugal rights; it deals with “mainte- 
nance” only and I see no reason why main- 
to include any- 
thing more than‘ appropriate food, clothing 
and lodging. ........ She .cannot claim 
under Section 488, Criminal Procedure Code, 
to be treated “as a wife”, she can only claim 
to be maintained on the scale appropriate to 
her station in life.” 

Il. In 1957-1 Mad LJ (Cri) 622 (AP) 
separate maintenance was awarded to the 
wife repelling the contention of the husband 
that she was not entitled to it as she had a 

i g from which:she got sufficient income. 
The following observations of Kumarayya, J., 
in that case show that although the wife's ap- 
plication ` for maintenance could not be dis- 
missed as incompetent on account of her hav- 


“ 
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the. quantum her resources 
taken into account. : , 

“The last argument advanced is that the 
wife has a calling and gets sufficient income. 
and that no order for maintenance sho 
therefore have been -made. I cannot a 


with this. The husband has the sac agree 
e 


to maintain his wife.’ Of course, w 
the quantum the resources or the income of 
ne wife may. also be taken into consideration. 


‘cular case,: it appears: that the th 
this particular case, it appears 6 : source; then I must with respect, record my 


wife is not a permanent employee.. She is 
holding a temporary post. Under these cir- 
cumstances, Rs, 50/- per month by way of 
maintenance would have been the reasonable 
amount especially so when the husband has 
to pay another sum of Rs. 50/+ per month 
for the child.” c g 
12. In AIR 1960 Punj 249, in the appli- 
cation filed 
nance both. for herself and hêr minor son. 
The husband was Major in the Army.. His. 
monthly income was Rs. 1070/-. Rs. 150/- 
per month was granted to the wife for main- 
tenance by the Magistrate before whom the 
application was fil That was upheld in 
revision. Dua, J., who disposed of the Revi 
sion Petition said: 
“It is obvious from the language of the 
section that in order to enable a child to 


” 
” 


claim maintenance it has to be proved that- 


the child is unable to maintain ‘itself. No 
such condition has been imposed in the case 
of a wife. Cases in which maintenance was 
refused to the wife merely - on the ground 
that she was in a position to maintain her- 


self have, in my view, omitted to consider the - 


implication of this distinction while constru- 
ing the scope and effect of Section 488. In 
my opinion the ability of the wife to main- 
tain herself was not intended ‘by. the: legisla- 
ture to deprive her of the-right of mainte- 
nance conferred by this section, if she is 


-otherwise found entitled to it. The use of th 


the word “may” in the context does not, in 
my view, confer an absolute discretion on the 
Court to refuse to the wife maintenance if 
she has otherwise brought her case within the 


purview of the section. But even if the power. 


conferred on the Magistrate.be assumed to be- 


discretionary, the discretion has, in my view, ` 


to be exercised on sound judicial principles, 
considering the equities of each case. The 
contention of Mr. Gujral with respect to the 
quantum of maintenance appears 
unsound on the ground that had the Parlia- 
ment intended -the rate of maintenance to be 
the ‘bare subsistence allowance merely to save 


the dependant from -starvation, the amount ` 
Section :488 would not- 


ermissible under 
ve been raised to Rs. 500/-, by the amend- 
ment effected in 1955. This amendment 


clearly suggests that it is not bare subsistence- 


allowance which alone is intended by the 
Parliament to- be grantable under this Sec- 


tion. Some of the cases cited by Mr. Guj- - 
ral.do contain observations which apparently - 


the wife she claimed mainte- |- 


. fact and law should not 


protracted civil litigation.” 
also to be. ` i 


-bare subsistence allowance co 
_clothing:and lodging that she was entitled to, 


P. T. Ramankutty v. Kalyantkutty (P. N. Pillai J.) [Prs. 11-12] Ker. 25 
ing independent income -of her own in fixing 
E could also. be’ 


go to support the counsel but on consider- 
ing the actual facts and. circumstances of 


‘those cases the final conclusions and deci- 


sions in most of them would be found sup- 


i ee independently of those observations. 


ut if those- authorities intend to lay down 


-any rigid rule of law that the only right 


which a wife possesses under Section 488 
Criminal Procedure Code, is to claim just 
subsistence allowance which should no 


provide bare food, residence and raiment 


only if she has no other means or 


emphatic dissent. The language of the Sec- 
tion does not clearly and unequivocally sup- 
ort this view and on gen principles I 
ind it difficult to endorse it.- It is also not 
ee for me to ignore the drastic changes 
W 


re, which treated women as in- 
ferior members of the family can no longer 
hold good. This change in the social trend 
is discernible in other civilised countries as 
well; for example in England recently mark- 


“ed development has taken place about the 
‘position of married women and also of wives 
-who have been deserted by their husbands. 
ae there has kept pace with the changing 
SO 


conditions. In my view, therefore, a 
deserted wife must, according to the law of 
the Indian Republic, be held entitled to suit- 
able maintenance which is in accord with 


` the status of the family and not to bare food 


and clothing as some learned: Judges have 
observed in some of the decided cases. It 
has -been contended that proceedings under 
Section 488 being summary proceedings the 
question of the right of maintenance conferr- 
ed on the deserted wife by the civil law in- 
volving, as they do, complicated questions of 
e decided in these 
proceedings. There is certainly support for 
this -proposition in some decided cases but if 

ere are no cop or complicated ques- 
tions of fact and law and the status of the 
parties, the means of the husband and the 
requirements both of the husband and the 


dependant are either admitted or are pro- -: 


a and fully established on the record, I 
il to. see why the Court dealing- with the 
estion of maintenance under Section 488 


should not grant proper maintenance to the 
direct 


dependant and must the parties to 


According to the learned Judge it was not 
ned to food, 


but maintenance which was in accordance 
with the status of the family. One of the 
reasons given for lane at view was that. 
if it was the contrary that was intended by 
the legislature the maximum.amount that 
could be awarded would not have been res- 
tricted:-by -Section 488 to Rs. 500/-. Of 
course in ting her- allowance for food, 
raiment lodging the status of the family 
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would be considered. But that does not 
mean that if. the husband gets a fat income 
and has no other liabilities his wife is entitl- 
ed to get a rate fixed under Section 488 
which would enable her to live a luxurious 
life in keeping with the husband’s financial 
position. prn is a comparative term. 
What is luxury for one may be only a neces- 
sity for another and in the case of a person 
belonging to’ the latter category claims- for 
ode allowance of Rs.. 500/- to meet bare 
necessities are not inconceivable... Therefore 
from the mere fact that the Section has fixed 
Rs. 500/- as the maximum amount that could 
be granted by way of usta allowance it 
cannot be readily inferred that something 
more than what was necessary for food, lodg- 


ing and clothing was contemplated by the 


Section, 


Another reason given is that drastic 


changes have taken place in the social condi- - 


tions in the country and that in the changed 
circumstances a wife is entitled to suitable 
maintenance according to the status of the 
family. As the summary procedure provided 
for in: the Section does not cover entirely 
the same ground as the civil liability of the 
husband to maintain his wife and the object 
of the section being only to prevent vagrancy 
a wife applying under the Section is antitl 
to get Ae that which is necessary to keep 
her away from destitution. “With aes res- 
pect I do not consider the chan circum- 
stances in the status of a married woman as 
justifying the. granting to her under Sec.. 488 
of more than what is needed for food, clothing 
and lodging although it may be a relevant 
matter for the Civil Court to consider when 
enforcing the liability of a husband to main- 
tain his wife under their personal law. 


The actual decision in ATR 1960 Punj 249 
shows that although the husband who. had 
Rs. 1070/-. per month as income had no other 
liabilities, the. wife was awarded maintenance 
only at the rate of Rs. 150/- per month. 
The learned Judge did not say that the fixing 
of the rate of maintenance was not a matter 
in the discretion of the Court. He only said 
that the Court had no absolute discretion to 
refuse maintenance to the wife if her case 
otherwise came within the purview of the sec- 
tion, There is nothing in that judgment to 
show that the wife had independent income 
of her own, 


18. Section 488 of the Code of Criminal 


Procedure so far as is relevant for the pre- ` 


sent purpose reads: 


“488(1) If any person 
means neglects or refuses to maintain his 
wife or his legitimate or illegitimate child 
unable to maintain itself, the District Magis- 
‘trate, a Presidency Magistrate, a Sub-divi- 
sional Magistrate or a Leyes of the first 
class may, upon proof of such neglect or 
refusal, order such person to make a monthly 
allowance for the maintenance of his wite or 
such child, at such monthly rate not exceed- 
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having sufficient 


ATR, 


ing, five hundred ru in the whole, as 
such Magistrate thinks d fit, and to pay the 
same to such person as the Magistrate from 
time to time directs.” l 

It is a' long section. containing matters in- 
troductory and consequential. break-down 
of it shòws that while the former part gives 
urisdiction the latter part is consequential 
because on the earlier ‘being established 
the obligation to consider the rate of mainte- 
nance follows and one asks what is the rate. 
It may as well be nothing. 

14. A plain reading of the section shows 
that it is competent for the wife to claim 
maintenance provided the husband has suffi- 
cient means and he has refused, or neglected 
to maintain her. But the competency of the 
wife to claim maintenance is different from 
the. actual granting of maintenance to her. 
In every case in which it is competent for a 
wife to claim maintenance it is not obligatory | 
on the part. of the Magistrate to grant herl - 
maintenance, In other words it may as well 
be that she may be competent to claim it]’ 
but on merits the Magistrate may not grant 
her anything towards it. . 

15. As regards the granting of mainte- 
nance what is stated in the section is that 
the Magistrate may order monthly allowance 
for maintenance. There is nothing in’ the 
section to show that in fixing the monthly 
allowance the Magistrate should consider the 
means of the husband alone and- shut his eyes 
to the means of the wife. Cases of ladieg 
getting fabulous income being attracted by 
and marrying gentlemen with moderate in- 
come are not rare. In the case of such per- 
sons if a husband refuses or neglects. to 
maintain his wife should she be awarded any- 
thing under Section . 488 towards mainte- 
nance? The answer must clearly be in the 
negative because the power to grant mainte- 
nance allowance is purely discretionary and 
the object of the’ section and its social pur- 
pose are to prevent vagrancy and destitution 
and not to punish a hashed for having neg: 
lected or refused to maintain the wife or to 
enrich a wife who has already sufficient in- 
come for her maintenance. The position is 


not different where the personal income of 


the wife is moderate and is sufficient to mest 
her needs and requirements. 


Although our’ law has. not gone to that 
extent in Russia it is so common’ for wives. 
to earn their own living that the wife if 
she has means is bound to support a desti- 
tute husband. 

16, To-take the view that in granting 
maintenance under Section 488 to a wife her 
personal income also can be considered may 
prima facie appear to be against -the langu- 
age. of the section because the condition 
“unable to maintain itself’ appearing therein 
attaches itself only to child and not to wife. 
But that condition has appia on only ia 
considering the maintainability of a petition 
fled under Section 488. A wife can file a 
petition under that section irrespective of thel 


» 


1974 


question whether she is able or unable to 
maintain herself.. But on her appi atien at 

e time of the grantin R 
ance to her there is no hibiting the 
Court from considering e er RP can main- 
tain herself with her own income and if she 
can granting her nothing by way of allow- 
ance, 


17. It is true that m the. word ‘may’ 
is used it does not mean that the 
rovision is only Se or directo 
ut whether it was intended to be op y 
directory or mandatory can be ascertained 
from the context in which the word is used 


and the purpose and object thereof. The 
words “may `.... order at sich .... rate 
as such Magistrate thinks fit” appearing 


in the Section oe oh object of which is to pre- 
vent vagrancy and which is applicable to all 
communities irrespective of their perso 

laws, when read together i irresistibly lead to 
the conclusion that the word ‘may’ is used 
only as directory, that the rate to be 
fixed accordin 
Magistrate and that in fixing it 
possibility of nothing being fixed also. 


The fixing of the rate is to be done on the 
merits of each case and the income of the 
wife is a relevant circumstance to be taken 
into accotmt in fixing the rate. I can find no 
in the Section. 


ine rate 
e maintenance, I am 
means have also to be taken into account in 
fixing the rate. I conclude this part by say- 
ing that without the clearest words I cannot 
think that the means of the wife can be 
excluded from consideration in fixing the rate 
of maintenance to be granted to her under 

the section and in so saying hoping that 
` between cross tides I have swum as much 
with the current as a it and at the same 
time taken note of the under current. 


18. Returning now to the instant case the 
income of Achan and tty is almost 
the same and’ Kalianikutty’s income is more 
than sufficient for her maintenance according 
to her status. Therefore that portion of the 
order sought to be revised wherein the rate 
of maintenance for her is fixed as Rs. 25/- 
‘per month is set aside. To that extent alone 
this revision petition is allowed. In all other 
respects it shall stand. dismissed. 


Order. accordingly. 
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(A) Civil P. C, (1808), Section 151 and 
Order 39, Rule 1 — Temporary. injunction 
— Conditions to to be satisfied before Court 
can grant it — Inherent power to grant apart 
from provision in Order 39, Rule 1. 

Before a temporary injunction is granted, 
a court: must be satisfied that (1) the appli- 
cant has a prima, facie case, (2) protection is 
necessary from the species of injuries known 

ae ster legal right can be esta- 
Bished, and ce of convenience, i. e. 
the mis fe inconvenience likely to arise 
from the withholding of injunction is greater 
than by granting it. (Paras 4, 6) 

The inherent power of court under Sec- 
tion 151 can no doubt be invoked in suitable 
cases. But still the court is bound, to See 
der not only that the applicant has a 
facie case; but also the okher two rape rE 
set forth above. The court cannot ae a 
temporary injunction merely on the basis 
that he has made out a prima facie case. 
AIR 1946 Pat 176 and ATR 1969 Andh Pra 


-868 and AIR 1961 Pat 318, Rel. on. 


(Paras 4 to 7) 
(B) Civil P. C. (1808), Section 115 and 
Order 39, Rule 1 — Failure to exercise juris- 
diction vested by law — Court granting tem- 
porary injunction merely on ground that a 
prima facie case is made out without consi- 
dering important questions of law viz. balance 
of convenience and irreparable loss to plain- 
tiff which cannot be compensated by damages - 
— High Court will interfere. (Para 10) 
(C) Civil P. C. (1908), Order 39, Rule 1 
— Suit by owner of land for vacant posses- 
sion and mandatory injunction to demolish 
sheds constructed by defendant tenant — 
Temporary injunction to restrain him from 
conducting tutorial college and _ interferin ring 
with plaintiffs possession granted by 
Court even before filmg of written statement 
— Case held not fit for grant of temporary 
balance of convenience 
that defendant should be allowed 
to remain in possession till passing of decree. 
tag 11, 12) 
Cases Referred : Chronologi Paras — 
Sr aa 1969 Andh Pra 368 wv 56), 
Suranna v. K. Somulu 
(1966) AIR 1966 SC 153 (V 53).= 
ee SCR 102, Pandurang v. 


Maru 
(1962) ATR 1962 Andh Pra 510 (V 49) = 
1962-1 Andh WR 3898,.A. R 
Gangadhara and Co. v. Fim P. M. 
Rajeshwar and Co. 
(981) ATR 1961 Pat 818 (V 48), 
Hemraj v. Seventeen Textile Traders 


~] 


(1959) AIR 1959 Ker 277 (V-46) = 


1959 Ker LJ 126 Raja 

. Amma v. Kunjipilla Amma -10 
(1946) ATR 1946 at 176 (V 33) = 

A8 oe LJ 111, Mathura Rai v. 


Kuer 
1948) AIR 1948 Pat 177 (V 33) = 


ILR 24 Pat 658, Brajendra N 
ashibai 


the 
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Panicker and Pott, for Petitioner; K. 
George Varghese, for Respondent. 


ORDER :— The question -that arises for 
determination in this Civil Revision Petition 
"is whether the respondent-plaintiff has made 
out a case for tempo injunction restrain- 
ing the petitioner-Grd defendant from enter- 
ing upon the plaint property and conducting 
a tutorial college thereon and also restrain- 
ing the petitioner disturbing the quiet pos- 
session of the respondent. The suit out of 
which the petition for temporary injunction 
arose was one for recovery of possession of 
laint schedule pro ‘and- also for a 
mandatory injunction directing `the defen- 
dants in the suit’ to demolish the 4 sheds 
erected on. the property ‘and by removing 
the same.therefrom thereby giving vacant 

ssession of the. property to the respondent. 
Both the courts below. granted the temporary 
injunction as prayed for. The decretal order 

ed the trial- court is couched in the 
followin words: “The defendants are res- 
trained from.conducting any tutorial college 
in the 4 sheds constructed by the 3rd def 


up any additional shed or from interfering 
‘with the possession of the plaint schedule 
-property by the plaintiff.” 
9. Jt is admitted case that the 
is conducting a tutorial college in 
4 sheds which were erecte 
schedule property. The plaint property be- 
longs to the respondent. The original owner 
was his father, Peter Rosario. Since 1958, 
ne eos had n es m one 
of the buildings erected upon the property 
by one Prabbakaran. While SO, o peti- 
tioner got an assignment of that shed as per 
Ext. D4 in 1960. Thereafter, the petitioner 
executed a.lease deed to the 4th defendant, 
who is the uncle of the respondent. The 
petitioner has been in possession under the 


titioner 
e above 


renewed lease deed dated 24-1-60 on pay-' 


ment of Rs. 200 d rent a-year to the 
4th defendant. 4th defendant was the agent 
of Peter Rosario, who left for Penang in 
1959. In the meanwhile, he had assigned 
the property to the respondent who is his 
son. By that time the respondent and his 
father came back from Penang, the petitioner 
had executed Ext. P3 rent deed dated 29-4- 
66 in favour of the 4th defendant. The 


petitioner had also erected 8 more sheds for 


the conduct of the tutorial college. `The 


ground rent under the latest arrangement was . 


to pay Rs. 400 a- year. There is no case that 
rent had not been paid to the 4th defen- 
dant. In Ext, P3 rent deed, which is pro- 
duced by the respondent in court, it is stated 
that when -Peter Rosario came back from 
Penang, the petitioner would surrender the 
po erty on demolition of the sheds erected 
y him upon the property. It is. stated that 
Peter Rosario and the petitioner came back 
to this country in 1968 and demanded the 
petitioner to surrender the pro . Since 
there was no surrender effected, the instant 


efen- 
dant. -They are`also restrained from putting. 


- right can ‘be establish 
on the plaint. 
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suit had been filed along with the applica- 
tion for temporary injunction. The. question 
for us to consider is whether the respondent 
has made out a case for temporary injunction 
to be -issued as prayed for against the pet- 
tioner. < 
- 8. A temporary injunction can. be issued 
under Order XXXIX, Rule 1, Civi P. C. 
which reads as follows:  —_.. 
_“Where in any suit it is proved by affidavit 
or otherwise - 7 


(a) that any property in dispute in a suit 
is in danger ot being wasted, damaged or 
alienated by any party to: the suit, or wrong- 


fully sold in execution of a decree, or 

È) that the defendant threatens, or in- 
tends, to remove or dispose of his property 
with a view to defraud his ‘creditors, .- 
the Court may by order grant a tempo 
pal aeuo to restrain such act; or make suc 
other order for the ose of staying and 
preventing the wasting, agin 
sale, removal or disposition of. tho property 
as the Court thinks fit until the disposal. of 
the suit or until further orders.” .: l 

4, Before a temporary injunction is grant- 
ed; therefore, a court must be satisfied that 


ienation, 


(1) the applicant has a pee facie case, a 


om the species o 
before legal 
and (8) the mischief 
or inconvenience likely to arise ‘from the 
withholding of injunction is greater than by 

nting it. It has to be stated in this case 

t the subordinate courts did not consider 
the case in the light of the ingredients Nos. 2 
and 8 specified above. The case was dis. 
posed of only on the basis that -the plain- 
tiff made out a prima facie case. However, 
it is contended that even if the prayer for 
temporary injunction is not covered by 
Order XXXIX, Rule 1, still the inherent 
power of court by virtue of Section 151, 
Civil P. C. can be invoked to grant an. in- 
junction. There can be no dispute that the 
inherent power of court under Section 151, 
Civil P. C., can be invoked in suitable cases, 
But, still the question is whether the Court 
is bound to consider not, only that the ap- 
plicant has a prima facie case, but also the 
other two ingredients, which. were set forth 
above. In Mathura Rai v. Marachoo Kuer, 
AIR 1946 Pat 176 it is stated that in order 
to obtain an interlocutory injunction, it is not 
enough for the plaintiff to show that he has 
a prima facie case. He must further show 
the following ingredients: 

(1) In the event of, withholding the relief 
of temporary injunction- he will suffer an ir- 
reparable injury; l i 

(2) in the event of his success in the sult 
ishing his alleged legal right, the en- 


in establi 
croachment whereof is complainéd against, 
not have the proper remedy in be- . 


protection is necessary 


injuries known as irreparable, 


he will 
ing awarded adequate damages. l 
(8) in taking into consideration the com- 
parative mischief or inconveniences to the 
parties, the balance of convenience’is in his 
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Favour, or in other words, 


of temporary injunction will in-all events ex- 
ceed that ab: the defendant in case he is re- 
strained. This condition can, under circum- 
stances, be so adjusted as not to deprive 
either party ‘of the benefits, he is entitled 
to in the event it turns out that ge gel 
in whose favour the order is made -shall be 


in the wrong, by imposition of terms on ona: 
either | 


party or the other as condition of 
granting or withholding the injunction; 
' (4) lastly, the plaintiff must show a clear 
necessity for affording immediate protection 
to his alleged right or interest which would 
otherwise eas injured or impaired. — 
5. In this regard, I may point out the 
manner of exercise of the power relating to 
the grant of temporary injunction and the 
circumstances to be taken into consideration 


in exercise thereof. At page 101- of “the 
Law relating to Injunctions’ (12th Edn. by 
Wooton) the following observation is 
made: D a : 


“The power which the Court possesses of 
granting injunctions whether interlocutory or 
perpetual 


cautiously exercised, and only upon clear and 


satisfactory grounds; otherwise it. may- work. 


the greatest injustice.. An application for 
an: injunction is an appeal to the extraordi- 
nary power of the -Court, and the plaintiff 


is bound to make out a case showing a clear. 


necessity for its- exercise; it being the du 

of the Court rather to protect acknowledg 

rights than to establish new and doubtful 
ones. Moreover,.a temporary injunction is 
a restrictive or prohibitory process designed 
to compel the party against whom it is t- 
ed to maintain his status merely until the 


matters in dispute shall by due process of. 


the Courts be determined. As such, an in- 


junction is in its operation; somewhat like ` 


judgment and execution before trial; it is 
only to be resorted to from a pressing neces- 
sity, to avoid injurious consequences which 
cannot be’ repaired under any standard of 
compensation. i 

6. So, before ‘a temporary injunction is 
granted the court must be satisfied that the 
applicant has a prima facie case; protection 
is necessary irreparable injury before 
legal right can be established and the mis- 
chief or inconvenience is likely to arise from 

ithholding of the aon on is greater than 
by granting it. In elucidating the points to 


be considered. in an- application for tempo- - 


rary injunction, the following observation of 
the Andhra Pradesh High Court reported in 
Malla Suranna v. K. Somulu, AIR 1969 Andh 
Pra 368 is relevant, so oy 5 OS 


“It is no doubt true that under Order 39, 


Rule 1, Civil P. C., it is in the discretion ` 


of the Court to issue or refuse to issue an 


injunction, and the appellate Court would .. 


y interfere in the exercise of the 
The discretion should however 


pot no 
discretion, 


like ‘other cases of discretion vested“in the » 
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that his- inconve ` 


nience in the event of withholding the relief’ with the reason and on sound judicial 


‘nary mandatory injunction’ may 


owever pened should be very 
y 


‘In the case of Brajendra Nath v. 


. a clear necessity for affording immediate Py 
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Courts, have to be exercised in accordance 
ciples: “The grant of injunction is a serious 
matter and Courts should always take good 
care to grant an injunction in cases only 


where such an injunction is essential. The 
_three things which must necessarily go into 


consideration, while considering the question 
of granting or TEE an injunction are now 
fairly. well known. e prima facie existence 
of a right and its infringement, irreparable 
injury and‘the balance of convenience are 
the three things which must necessarily be 
properly considered. I have already said 
that the matter of issuing injunction is discre- 
tionary. What must therefore follow is that 
even if these three things exist, in a proper 
case, the Court can refuse even then to issue 
an injunction.- The rule is fully established 
that in cases where the facts are already 
established and the injury is real and the 


plaintiff acts promptly upon his acquired 


iowledge of the defendants acts, a prelimi- 


| granted 
although the act complained of was fully 
completed ‘before the suit. or the appeal was 
actually filed or preferred. Nevertheless as 
stated earlier, exceptional circumstances have 
to be made out by the appellant in order to 
entitle him-to the issue of a mandatory in- 
function particularly when the trial court has 
gone against him on all the issues.” 

7. It is, therefore, clear that the tempo- 
rary injunction cannot be ted only on 
the basis that the- plaintiff: has: made out a 
prima facie case, but the plaintiff must show 
to which side the balance of convenien 
lies. On this point, the following observa- 
tion in Hemraj v. Seventeen Textile Traders, 
aah 1961 Pat 318 may be seen. It is as 
ollows: ` 


“But the circumstarices that the plaintiff 
a. prima facie case does not necessarily 
mean that an order of injunction . must 
follow. The Court must also consider on 
which side lies the balance of convenience, 
Kashibai 
AIR 1946 Pat 177, their Lordships have laid 
down that in order to obtain an interlocutory 
injunction it is not enough for the plaintiff 
to show that he has a prima facie case. He | 
must further show that (1) he will suffer an 


‘irreparable injury. if the relief: of temporary 
. injunction is not granted; (2) in the event of 


his success he will not have the proper 
remedy in béing awarded adequate damages; 
(3) the balance of convenience will in 

events exceed that of the defendant in casa 
he is restrained; and (4) lastly, he must show 


ch 
e seriously injured or im- 
aired: Their Lordships have further laid 
dowa that temporary injunction can only be 
ase where award of compensation and 
ages will not be a full and complete 


ly to ‘the person applying for the 


tection to his alleged right or interest w 
would otherwise 


rem 
same, 


80 Ker. 


8. The lower Courts did not consider the 
question as to the ce of convenience 
between the Sage if the injunction is allow- 
ed or refused. The question as to whether 
the plaintiff is likely to suffer any damage 
which could not be compensated by other 
means also was not considered by the subor- 
dinate Courts. When the petitioner was 
conducting a tutorial college wherein more 
than 500 students were educated and large 
eet ne eae and anen were em- 

oy € nt of a mandatory injunction 
a the form an which it is couched would 
really put an end to the educational activity 
of the petitioner. In an almost similar case 
it is held in A. R. Gangadhara & Co. v. Firm 
P. M. Rajeswar & Co., AIR 1962 Andh Pra 
510 that where the question is who is entitl- 
ed to the property, whether the plaintiffs or 
the defendants, an order of injunction res- 
training the defendants to carry on business 


is not a proper one to be passed. In such. 


cases, the balance of convenience does not 
require the issue-of an. order of injunction 
which in effect would destroy the entire busi- 
ness of the defendants. This aspect of the 
question has not been considered by the 
courts below. It is true that the respon- 
dent is the owner of the site in which the 
buildings are erected. It ‘is also true that 
the petitioner agreed to demolish the build- 
ing and ‘give the vacant site to the owner 
whenever he returns from Penang.. But, at 
the same time, he executed Ext. P3 as a 
rent deed in favour of the 4th defendant, 
who is an agent of the respondent. The 
injunction was issued at the stage when the 
petitioner did not even file his written state- 
ment in answer to the plaint. The peti- 
tioner did not so far put forth his conten- 
tions in the suit, It is: ed that the peti- 
tioner must be given a ce to establish 
his case on the basis of the rent deed Ext. P3 


and other provisions of law as to how he 
would be able to continue in possession of 
the buildings. Before the entire. evidence 


is placed before the subordinate Courts, they 
have practically put back the buildings into 
the possession of the respondent. The rele- 
vant part of the trial court’s order is to the 
effect that the possession of the respondent 
over the property shall not be interfered with 
by the petitioner. That would amount to 
the respondent entering upon the property 
forthwith and make use of the buildings by 
himself under the guise of the order of in- 
junction. The agreement by the petitioner 
is to pay Rs. 400 a year as ground rent to 
the 4th defendant in respect of the property 


in question. So, if the rent was paid as 
agreed, the petitioner would be able’ to con- 
duct the tutorial college’ until a decree is 


passed against him as prayed for in the suit, 
But, if a temporary injunction. is allowed, 
it would cause’ irreparable loss to the peti- 
tioner.. But, the ultimate loss to be accrued 
to the respondent could . be estimated in 
damages. The respondent would be entitled 


7 
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'to get either the rent or the mesne profits 


if a: decree against the petitioner is passed 
in the final analysis of the tase. So, on the 
two questions as to whether protection is 
necessary from the injury known as irrepa- 
rable before legal right can be established 
or the mischief or. inconvenience is likely- to 
arise from withholding of injunction is greater 
than by granting it have never been consider- 
ed by the courts below. Balance of conves- 
nience in the: circumstances of the case is 
to withhold the injunction until a decree is 
passed in the suit. It is, however, contend- 
ed that under Section 115 of the Civil Proce- 
dure Code this court has no jurisdiction to 
disturb the finding of fact arrived at by the 
courts below. On this question, the Sec- 
nen 115 may be seen. It reads as fol- 
ows:— 


“The High Court may call for the record 
of any case which has been decided by an 
court subordinate to such High Court and . 
in which no appeal lies thereto, and if such 
subordinate Court appears— | 

(a) to have exercised a jurisdiction not 
vested in it by law, or a 

(b) to have failed to exercise a jurisdiction 
so vested, or 

(c).to have acted in the exercise of. its | 
jurisdiction illegally or with material irregu- 


larity, > l 
the High Court may make such order in. the 
case as it- thinks fit.” 


9. The right to interfere iù revision under 
Section 115, Civil P, C. is considered in 
Pandurang v. Maruti, AIR 1968 SC 153 


which made the following observation: ' 


“The High Court cannot while exercising 
its jurisdiction under Section 115; correct 
errors of fact, however gross they ca be, 
or even errors of law. It can only do so 
lsat the er oe have ngs ae the 
furisdiction o e Court to try the dispute 
itself. It is only in cases where the sub- 
ordinate Court has exercised a furisdiction 
not vested in it by law, or has failed to exer- 
cise a jurisdiction so vested, or has acted in 
the exercise of its jurisdiction illegally or with 
material irregularity that the revisional juris- 
diction of the High Court can be properly 
invoked. Points of law may arise which are 
related to questions of jurisdiction. A plea 
of limitation or a plea of res judicata is a 
plea of law which concerns the jurisdiction 
of the Court which tries the proceedings. 
A finding on these pleas in favour of the- 
party which .raises them would oust the furis- 

iction of the Court. An erroneous decision 
on these pleas, therefore, can be said to be 
concerned with questions of jurisdiction fall- 
ing within the purview of Section 115 of the 
Code. But an erroneous decision on a ques- 
tion of law seul no relation to questions 
of jurisdiction will not be corrected by the 
High Court under Section 115.” ~ 


10. The above observation shows that in 
case where a subordinate court exercised. a 


1971 ~ 


properly invoked.. In some .cases, points of 
w ma 
of jurisdiction. In#the instant case, points of 
w have arisen with regard to the propriety 
of ganting injunetion. The provision of law 
is that in ganting injunction ‘the court is 
bound to follow certain well laid down prin- 
ciples. Of these principles, the subordinate 
courts failed to consider two of the impor- 
conditions. One is i 








nate court failed to consider this important 
be said that they 


I may, in this connection, point out that m 
a similar case, it was held by this court in 
Rajalekshmi Amma v. Kunjipilla, 1959 Ker 
LJ 126 = (AIR 1959 Ker 277) that it comes 
within the ambit of Clause (c) of S. 115, 
Civil P. C. On that 
other questions regarding the grant of in- 
junction, the relevant observation of Kumara 


Pillai, J, may be seen in paragraph 8 of the ` 


decision which re as tollows:— 

“It was also contended by the respondents’ 
counsel that this was not a case in which 
the revisional jurisdiction under Section 115, 


Code of Civil Procedure, can be exercised, . 


especially in view of the concurrent findings 
of the courts below that the plaintiffs have 
a prima facie case as regards title to the 
lane. . But, as pointed out in Kalyanpur Lime 
Works v. State of Bihar, AIR 1934 Pat 226, 
the fact that the plaintiffs have made out 
a prima facie case does not ni ily mean 
that a temporary injunction can be issued. 
Before issuing such an injunction the court 
must consider and satisfy itself whether the 
effect of the injunction would be to preserve 
or alter the status E during the pendency 
of the. litigation. and whether irreparable or 
serious injury would be caused to the plain- 
tiff if the injunction is not issued. It the 
effect of the injunction would be to 
the status quo during pendency of the trial 
-and no irreparable injury would be caused 
to the plaintiffs by preserving the status quo 


it is not a fit case for issuing a temporary © 


injunction which is a remedy which should 
be sparingly resorted to, since it would often 
result in giving to the plaintiffs the remedy 
they seek in the suit even before the conten- 
tions of the contending parties are properly 
tried. As the courts below have omitted to 
consider these essential aspects and have 
only considered the question of prima facie 
title to the land, it cannot but be held that 
they have acted with material ‘irregularity 


Vareed v. P. C, 


‘subo 


uestion as well as the- 
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in the exercise of their furisdiction. The 
case, therefore, clearly falls under Clause (c) 


_of Section 115 of the Code of Civil Proce- 


dure and attracts the exercise of the revi- 
sional jurisdiction of‘ this court.” ee 
11. So, on- analysis of the entire case, I 
am of the opinion that this is a o for 
refusing temporary injunction to the respon- 
dent. Ši an injunction is allowed, ie a 
tire educational activi conducted by the 
P n would completely be stopped. On 
the other hand, if the petitioner is allow 
to continue in possession until the disposal 
of the suit, the injury caused to the respon- 
dent could. be compensated in damages. The 
rdinate courts were not correct in put- 
ting the ponn back in possession of the 
property when the questions as to the con- 
tention of the petitioner regarding his right ' 
to be in possession were not fully consider- 


‘ed and the consideration of the same can be 


made ‘only after hearing both sides with the 


. ‘documentary and oral evidence placed be- 


fore the court. It is, therefore, clear that 
the balance of convenience requires that the 
petitioner is allowed to be in possession un- 
til the decree is passed in the suit. How- 


‘ever, I may direct the Munsiff to take up 


the suit for trial and dispose of the same as 


quickly as ible after the summer recess. 
12. In the result, I allow the civil revi- 
sion petition, set aside the orders of the 


courts. below and dismiss the teers for 
injunction, however, subject to the direction 
that the defendants shall not erect any new 
sheds pending the suit. No costs. The trial 
court: will dispose of the suit as quickly as 
possible. after the summer recess. 

. Revision allowed. 


fn - 
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VV, P. GOPALAN NAMBIYAR AND 

T. S. KRISHNAMOORTHY IYER, Jj. 

- Wareed, Appellant v. P. C. George, Res- 
pondent. = * l 
- Second Appeal No. 916 of 1965, D/- 28- 
10-1969, from Order of Dist Court, Trichur, 
in A. S, No. 190 of 1964. 

(A) T. P. Act (1882), Section 105 — Lease 
who can grant. 

A lease of immovable property being a 
transfer, of right to enjoy such property, the 
person. granting the lease must possess an 
mterest therein. A lease may be in respect 
of corporeal or incorporeal hereditaments, _ 

(Para 7) 

(B). Tenancy Laws — Cochin Verumpa- 
ttamadars Act (8 of 1118), Section 4 — 
Terms ‘holding’ and ‘eviction’ — They have 
meaning as that given by definition clause 
in Cochin Tenancy Act (15 of 1113). 

(Para 16) 

(C) Tenancy Laws — Cochin Verumpa 
ttamdars Act (8 of 1118), Section 4 — Fixity 


GN/HIN/D76/70/AKJ/W >- . 


62 Ker. 


of tenure — Benefit of the section is avail- 
able to a tenant only a his landlord 
and not against person 
title to his landod. C Case law Referred. — 


(Tenancy Laws — Kerala Land Reforms Act 
1963 (1 of 1964), Section 3 (1) ). 10) 
Cases Referred : Chronological iia! 
eee) AIR 1968 SC 1466 (V 55) = ; 
ae 3 SCR 742, Mahesh Bhagat . T 
(1966) Ain 1966 SC 1791 v. 53) = 
(Pep 3 SCR 676, Prabhu v. Ram. ia 
- (1956) AIR 1956 SC 805 Vv 48) = i 
1956 SCR 1, Harihar Prasad v. Doos E 
narain Prasad 10 
(1952) AIR 1952 SC 205 (V 39) =. 
ees SCR By, eeta Gope v. i 
(1946) ATR „1946 Pat .55 a 88) = . 
va Cut LT 48, Lal Mohan v. Onkat... 7 
A AIR 1939 PC 157 ( 28) = 
erg 9) Kar 274, eshwar 
ti Rani > E 
agio), AIR 1916 Cal 598 ws = 
en o a — Nath ve. 
Mah med W <- g0. 
(1909) 10 Cal T 55 = 2 Ind Cas 
ee Rishi v. Lakshmi Narain t 


Ghos 
(1904) 8 Cal WN 815, Peary Mohan... 


dhika Mohan Hazra -10 7 


Mondal v. Ra 
(18938) ILR "20 Cal 708, Binad -Lala 
Pakrashi v. Kalu Pramanik 10 
C. S. Ananthakrishna Iyer, for Appellants 
T. S. Venkiteswara Iyer and E. Jacob, 
for Respondent. 


KRISHNAMOORTHY IYER, J. The 
two questions that arise for consideration in 
this appeal are: (1) Whether under. the terms 
of Ext. Pl Will executed by Ittiachan in 
1083 his widow Iittianam was competent to 
execute Ext, P3 lease dated’ 22-9-1093 to the 
defendant's father. in respect of the plaint 

roperties and (2) If so whether the 
Gane is entitled to the benefit of the ee? 
to clauses to (vii) oe sub-section (1) of 


Section 3 of Act I of 
2. The laintiff who is entitled to pos- 
session of the plaint items under the terms 


of Ext. Pl instituted the suit for their re- 
covery from the defendant. The suit has 


been concurrently decreed by the courts be-. 


low. The second appeal is filed by the 
aera against the decrees of the courts 
ow 


3. Paramel Ittiachan seat. Ext. Pl 
Will on 19-10-1083 in respect of his proper- 
ties inclyding the plaint items. Ittia 
died in Mithunam 1083. 
Hes are A Schedule items 1 and 2 in Ext. PI. 
It is agreed that A schedule items 6 and 8 
. in Ext. P1 were given absolutely to Ittianam. 
The dispute between the parties relates to 
the nature of the right created in favour of 
Ittianam in respect of A Schedule items i 
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ving paramount. 


“was not competent to execute Ext. PS. 


‘counsel 


. the Transfer of Property- 
l P in the erstwhile Cochin State, and the 


The. plaint proper-- 


~ ÀA. I. R. 
to 5, 7 and. 9 to 17 in Ext, PI. .<It is admit- 
ted that these items were given to the plain- 


tiffs father subject to the rights created in 
favour of Ittianam. The plaintiff's father 


-died in 1982 and in the partition in the 


plaintiff's family evidenced by Ext. P2 dated 
96-1-1960 the plhint‘properties. were allotted. 
to the share of the plaintiff. The plaintiff 
claims recovery ‘of possession of. the -plaint 
items from “the defendant - on the basis `of 


his. title. 
4. The plea of the defendant that his 
father got the plaint ce a lease, from 
Ittiachan has been concurrently found against 
and the said finding was not impeach 
fore us. . 
5. The appellate Judge found that since 


Ext. PL only authorised Ittianam to take the 
income from A Schedule items 1 to 5, 7 and 


‘9-to 17 in Ext. P1 for her maintenance she 


This 
was impeached before us by the 
for the ‘defendant. It is therefore 
nécessary to examine the terms of Ext. Pl. 
We shall extract Clauses 4, 5 and 6. of Ext. 


-P1 which deal with the rights ` ' created in 


favour of Ittianam. 

[Extract in Malyalam Script] 

6. In view of the above clauses the plain- 
tiffs counsel _suhmitted that the right ‘created 
in favour of Ittianam is only an interest in 


. the properties restricted in its enjoyment to 
her pene 


y wi the meaning of Sec- 


tion 6, Clause (d) of the Transfer of Pro- 


perty Act, and Ext. P3 executed by her is- 


id because of the said provision. It has 
to be mentioned that at thé time of Ext. P3, 
Act was not in 


1estion, therefore, cannot be decided on 
e basis of Section 6 of the aa! of Pro- 
perty- Act. 


- T. A lease ‘of amive pro “being 


a transfer of ‘a fees ? enjoy such property, 


the person the lease must possess 
an interest ae on lease may be in res- 
pect of corporeal hereditaments or in respect 
of incorporeal hereditaments. The ao 
ct in’ Malyalam Serpe “in 

it c Tu “the 
testator did- not intend to create a life-estate. 
in favour of Ittianam in respect of the pro- 
perties but he intended to confer on her’a 
restricted right of enjoyment-of the usufruct 
only for her maintenance. The object of 
the bequest in favour of Ittianam is to pro-- 


vide her maintenance and for this purpose. 


to give her a personal right to appropriate 
the profits of the properties. It is significant 
to find a provision in Ext. PI to the effect 
that if on account of illness Ittianam had 
to incur any additional expenditure she could 
encumber. the properties to the extent of 
Rs. 500. This shows that the properties set 
apart for the maintenance of Ittianam were 
yielding only an income sufficient for her 
maintenance. It is no doubt an indication 


that what was granted was only a right to 
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appropriate the profits of the properties 
which will not exceed a reasonable mainte- 
nance for her. In view of the decisions in 
Lachhmeshwar v. Moti Rani, AIR 1989 PC 
157 and Lal Mohan v. Mall, AIR 1946 
Pat 55 it may be possible.to hold that the 
interest in favour of ‘Ittikiam under Ext, Pl 

dho in its enjoyment 
ithin the meaning 
of the Transfer 
ding will not in 










to the owner perso 
»of Clause (d) of i 
of Property Act. But this 


any way assist the plaintiff since Sec. 6 (d). 


has no application to the case. It has there- 
fore to be examined whether Ext. P1 created 
an interest in land in favour of Ittianam. We 
ink it unnecessary to decide this question 
as we are of the view that even assuming 
that Ittianam was competent to execute Ext, 
P3, the defendant is not entitled to the bene- 
fit of the proviso to Section 8 (1) (i) to (vii 
ok 1964. According to the learn 
counsel for the defendant though Ittianam 
got only a life-interest in the plaint proper- 
tes under Ext. Pl, the defendant who claims 
under Ext. P3 acquired fixity of tenure under 
Section 4 of the Cochin Verumpattomdars 
Act (VIO of 1118) and the said right is pre- 
served by the proviso to clauses (i) to (vi 
T ere 1) of Section 8 of Act lo 


8. Clause (vi) of sub-section (1) of Sec- 
tion 8 exempts tenancies in respect of land 
or of buildings or of both created by persons 


having only life-interest or other limited in- . 


terest in the land or in the buildings or in 
both from the operation of Chapter II of Act 
I of 1964 subject to the right of the tenant 
for fixity of tenure during the period of the 
life-interest or other limited interest. But the 
proviso to clauses (i) to (vii) of sub-section (1) 
of Section 8 of Act 1 of 1964 on which 
reliance was made on behalf of the defen- 
dant reads thus: 


. “Provided that nothing in Clauses (i) to 
(vii) shall affect the rights of persons who 
were entitled to fixity of tenure immediately 
before the 2Ist January, 1961, under any 


law then in force; 


9. The plea of the defendant was that 
though he was the lessee of a limited owner 
or a person having only a life-interest in the 

roperty Section 4. of Cochin Verumpattom- 

aire Act (VIO of 1118) has conferred on 
him fixity of tenure.on the land which he is 
enjoying even against the plaintif. It is 
therefore necessary to examine the sound- 
ness of this contention, 


10. The general principle of law is that 


a limited owner or a person having a limited: 


interest is not entitled to create a subordinate 
interest to continue after the termination of 
his own interest in the property. If autho- 
rities are necessary for this proposition we 
will cite the decisions of the” 
in Mahabir Gope v. Harbans Narain Singh, 
AIR 1952 SC 205 and Harihar Prasad v. 
Deonarain Prasad, AIR 1958 SC 3805. In 
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“Vareed v. P. C.-George (Krishnamoorthy ‘Iyer J.)  [Prs. 7-10] 


created by a 


. Bengal Tenan f 
‚sion was considered in P 


upreme Court ~ 
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AIR 1952 SC 905, Chandrasekhara Iyer, J. 
pointed out: - 


“The general rule is that a person cannot 
by reel a or otherwise confer a better title 
on another than he himself has. A mort- 
gageo cannot, therefore, create an interest in 

e mortgaged property which will enure 
beyond the termination ‘of his interest ag 
mortgagee,” p 

atarama Ayyar, J. in AIR. 1956 SC 805 


sal 


“The law is that a person cannot confer 
on another any right higher than what he 
himself possesses, and therefore, . a lease 
ctuary mortgagee would 
normally terminate on the redemption of the 
mortgage.” 


This ae le is also recognised by Sec- 
tion 111 (c) of the Transfer of Property Act. 
The learned counsel for the defendant did 
not demur to this general principle of law 
but according to him in view of the confer- 
ment of fixity of tenure to the tenants under 
the Cochin Verumpatto Act (VIII of 
1118) the defendant who is only a tenant 
of the holder of a limited interest is entitled 


rashi v. Kalu 
708 and Atal Rishi 


i v. Lakshmi Narain Ghose, 
(1909) 10 Cal LJ 55. In (1893) ILR 20 
Cal 708 a tenant was put into possession by 


a person who claimed to be the proprietor 
of the land and though it subsequently turn- 
ed out that he was not, it was held that the 
leasing by such a de facto proprietor gave 
the tenant the status of a raiyat within the 
meaning of Section 5, sub-section (8) of the 

Act (8 of 1885). This deci- 
Mohan Mondal 
v. Radhika Mohan Hazra, (1904) 8 Cal WN 
815 and Krishna Nath v. Mahomed Wafiz, 
AIR 1916 Cal 598 where it was observed 


. that the basis of the decision in (1893) ILR 
-20 Cal. 708 was that the word “proprietor” 


in Section 5 (8) would include a ‘de facto’ 


. as well.as a ‘de jure” proprietor, and a tenant 


who is ‘bona fide’ inducted into possession 
by a de facto proprietor would have the 
status of a raiyat. The decision in (1898) 


'ILR 20 Cal 708 does not therefore support 
the defendant. 


The decision in (1909) 10 
Cal LJ 55 also proceeded on the interpre- 


tation of Sections 44 and 45 of the Bengal 


Tenancy Act (8 of 1885). The head-note 
of that decision is. itself sufficient to show. 
this. - Jt reads thus: 


“As a general principle of law, a limited 
owner is not entitled to create a subordinate 
interest to continue after the termination of- 
his own interest in the property. 


But when an jjaradar having a 
interest brings a raiyat on the land, the 
status of such raiyat is defined and his rights 
are regulated by the Bengal Tenancy Act, 
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and he becomes at least a non-occupancy 
raiyat, and can be ejected only if one or 
more of the grounds mentioned in Sec, 44 
of the Bengal Tenancy Act are made out. 


A raiyat who has obtained possession in 
good faith from even a trespasser is entitled 
to be treated as a non-occupancy raiyat. 


This decision also does not support the pro- 
position advanced on behalf of the defendant 
that a tenant in whose favour fixity is grant- 
ed against his Ae ou entitled to claim 

rmanent occupancy ts even against 
re having paramount title to his aes 
‘lord. The decisions of the Supreme Court 
in ATR 1952 SC 205, ATR 1956 SC 305 
Prabhu v. Ramdeo, AIR 1966 SC 1721 and 
Mahesh Bhagat v. Ram Baran, AIR 1968 
SC 1466, do not also in our view support 
the defendant. These decisions were based 
on an interpretation of the provisions in the 
several enactments discussed therein and 
cannot be of any help to us. Section 4 of 
the Cochin Verumpattomdars Act (VIO of 
1118) will not in any way help the defen- 
dant to non-suit the plaintiff. The said Act 
was passed to confer on certain terms and 
conditions fixity of tenure to verumpattom 
tenants against their landlords. Section 4 of 
the said Act reads: 


“Notwithstanding any law, custom or con- 
tract to the contrary, every verumpattomdar 


shall have fixity of tenure in respect of his 
holding and shall not be evicted therefrom 
except as ided in S. 8 of this Act”. 


The terms “eviction” and “holding” are not 
defined in the Act. Section 17 of the Act 
says “where there is any conflict or incon- 
sistency between the provisions of this Act 
and the provisions of the Cochin Transfer 
of Property Act, XVII of 1111, or the Cochin 
Tenancy Act XV of 1118, the provisions of 
this Act shall prevail.” e scheme of those 
enactments and also the Cochin Verum- 
pattomdars Act was to grant fixity of tenure 
to a kanam tenant and to a verumpattomdar 

against the landlord. . Since there is nothing 
' inconsistent in the Cochin Verumpattomdars 
Act the terms “holding” and “eviction” there- 
in are to the same meaning as that 
given by the definition clause in the Cochin 
Tenancy Act XV of 1118. Even that apart 
Sections 6, 7, 9, 10, 11, 18 and 16 indicate 
without any doubt that the benefit of Sec- 
tion 4 of the Cochin Verumpattomdars Act 
is available to a tenant only against his land- 
lord. We are of the view that Sec. 4 of the 
Cochin Verumpattomdars Act, 1118, cannot 
in any way affect the PN of the plaintiff 
to recover possession of the properties from 
the defendant. We therefore hold that the 
second appeal is without merit and dismiss 
it with costs, Appeal dismissed. 


A.I. R. 


AIR 1971 KERALA 34 (V 58 C 14) 
K. K. MATHEW, J. 


The President, the Commonwealth 
Co-operative Society Ltd., Ernakulam, 
Petitioner v. The Joint Registrar (Gene- 
Tal) of Co-operative. Societies, Trivan- 
drum and another, Respondents. 

Original Petn. Nos 1127 of 1967, D/- 
9-1-1969. i se mi7 

Constitution of India, Art. 226 — 
Natural justice — Opportunity to be 
heard — Co-operative Society — Wind- 
ing up proceeding — No provision in 
statute for notice to society — Rules’ of 
natural justice apply and notice to be 
heard required before winding up order 
is passed — Order passed without notice 
is null and void — Defect not cured by 
appellate proceeding —— T. C. Co-opera- 
tive Societies Act 1951 (10 of 1952). Sec- 
tion 51(1). . 


A co-operative society is entitled to 
a notice of the proceeding to wind it up 
under Section 51(1), T. C. Co-operative 
Sora Act. sere aa where no such 
notice given, ding up order is 
null and void. (Paras 5, 6 

The question whether the society has 
committed the acts or is guilty of the 
omissions mentioned in the winding up 
order is a question of fact. An adjudi- 
cation of the facts without notice and 


„an opportunity of being heard, when the 


adjudication will have serious civil con- 
sequence to the society is against the 
principles of natural justice. And even 
if the statute does not expressly provide 
for notice, the justice of the common law 
will supply the omission and would re- 
quire notice and an opportunity of 
being heard. No person shall be con- 
demned without being heard: AIR 1965 
SC 1767 & (1863) 14 CBNS 180, Rel. on. 
‘ (Para 5) 


A decision rendered contrary to the 
principle of natural justice of audi al- — 
teram en is void and a nullity: 
(1963) 2 All ER 66 & (1874) LR 9 Exch 190 
& (1961) 3 All ER 621 & (1967) 2 All ER 
152 (155), Ref (Para 8) 


Where a decision is null by reason 
of want of jurisdiction, it cannot be cured 
by any appellate proceedings; failure to 
take advantage of the remedy does not 
affect the nullity inherent in the chal- 
lenged decision. - ‘(Para 11) 


So the fact that the Co-operative 
Society concerned took the opportunity 
to contest the validity of the grounds of 
the order in the appeal, is not sufficient 
to cure the defect in the order for want 
of theinitial opportunity of being heard. 
If an appeal lies from a decision render- 
ed in violation of natural justice, and an 
appeal is preferred, the appellant does 
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not lose” his right to complain to a 
court of law of such violation, if on 
appeal the decision is confirmed and 
there was no failure of natural justice 
in the appellate authority. | 

(Paras 7, 10) 


Cases Referred: Chronological Paras 

(1967) 1967-2 All ER 152 = 1967-3 
WLR 289, Dtirayappah v. 

= Fernando 6, 9 
(1965) AIR 1965 SC 1767 (V 52)= 
1965-3 SCR 218, Bhagwan v. 
Ram Chand 

(1963) 1963-2 All ER 66 = 1964 
AC 40, Ridge v. Baldwin 

(1961) 1961-3 All ER 621 = 1961 
AC 945, Annamunthodu v. Oil 
Fields Workers Trade Union 10 

(1958) 1958-59 NLR 457, Sugathad- - 


8, 11 


apa v. Jayasinghe 

(1953) 1953-2 QB 18 = 1953-2 
WLR 995, Barnard v. National 
Dock Labour Board 11 


(1874) LR 9 Exch 190 = 43 LJ 
Ex 153, Wood v. Woad 

(1863) 14 CBNS 180 = 143 ER 
414, Cooper v. Wandsworth 
Board of Works 

(1723) 88 ER 111 = -8 Mod 148, 
King v. University of Cambridge ` 
(Dr. Bentley’s Case) 


K. Chandrasekharan and T. Chandra- 
sekhara Menon, for Petitioner; Govt. 
Pleader, for Respondents. ` 


ORDER:— The petitioner challenges 
an order passed by the Joint Registrar 
of Co-operative Societies under 5. 51(1) 
of the Travancore-Cochin Co-operative 
Societies Act, 1951 (Act 10 of 1952), 
hereinafter referred to as the Act, wind- 
ing up the co-operative society in ques- 
tion and appointing a liquidator to 
manage its affairs. The appeal prefer- 
red before the Government against the 
order was dismissed by Ext. P2 order. 


2. The only contention raised by 
the petitioner is that the society should 
have been given notice of the proceed- 
ing to wind it up and as no such notice 
was given, the proceeding is bad, Sec- 
tion 51(1}) of the Act is as follows: 


“If the Registrar, after an enquiry 
has been held under Section 45 or after 
an inspection has been made under Sec- 
tion 46 or on receipt of an application 
made by three-fourths of the members 
of a registered society, is of opinion that 
the society ought to be wound up, he 
may issue an order in writing directing 
it to be wound up, and when necessary 
appoint a liquidator for the purpose and 
fix his remuneration.” 


It is contended that though the Act does 
not specifically provide for notice being 
given to a society, rules of natural justice 
require such a notice before an order 


is passed under the sub-section. Re 


4,6 


3. In Bhagwan v. Ram Chand, 
AIR 1965 SC 1767 the Supreme Court 
said that an obligation to act judicially 
may in Some cases be inferred from the 
relevant Statute and its material provi- 
sions, that in such a case, the authority 
or body must act in accordance with the 
principles of natural justice before ex- 
ercising its jurisdiction and its powers; - 
‘that the obligation to follow the prin- 
ciples of natural justice need not be ex- 
pressly imposed and that power to deter- 
mine questions affecting the rights of 
citizens would impose the limitation that 
the power should be exercised in’ con- 
formity with the principles of natural 


justice. 
4, In Cooper v. Wandsworth 
Board of Works, (1863) 14 CBNS 180 


under an Act of 1855 it was provided 
that no one might put up a building in 
London without giving seven days’ notice 
to the Local Board of Works. If any one 
did so, it was provided. that the Board 
of Works might have the building 
demolished. A builder, nevertheless, 
began to build a house in Wandsworth 
without having given the requisite 
notice, and when his building had reach- 
ed the second storey, the Board of 
Works sent men late in the evening who 
demolished it. The Board did what the 
Act said they might do in exactly the 
circumstances in which the Act said they 
might do it. And their action was, of 
course, purely administrative. Never- 
theless, the builder brought a successful 
action for damages for the injury to his 
building, and won it merely on the 
ground that the Board had no power to 
act without first asking him what he had 


. to say for himself. Erle, C. J. said:— 


“I think the Board ought to have 
given notice to the plaintiff and to have 
allowed him to be heard. The default 
in sending notice to the Board of the 
intention to build, is a default which 
may be explained. There may be a | 
great many excuses for the apparent 
default. The party may have intended 
to conform to the law. He may have 
actually conformed ......... though by ac- 


cident his notice may have miscarried 


seseveavs snae I cannot conceive any harm 
that could happen to the District Board 
from hearing the party before they sub- 
jected him to a loss so serious as the 
demolition of his house; but I can con- 
ceive a great many advantages which 
might arise in the way of public order, 
in the way of doing substantial justice. 
and in the way. of ing the purposes 
of the statute, by the restriction which 
we put upon them, that they should hear 
the party before they inflict upon him 
such a heavy loss. I fully agree that the 
Legislature intended to give the District 


‘Board very large powers indeed: but the 
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qualification I speak of is one which has 
been recognised to the full extent. It 
has been said that the principle ...essssssne 
is limited to a judicial proceeding, and 
that a District Board ordering a house 
to be pulled down cannot be said to be 
doing. a judicial act ......... ss... [ do not 
quite agree with ‘that; I think the appeal 


clause would evidently indicate that: 


many exercises of the power of a Dis- 
trict Board would be in the nature of 
judicial proceedings.” . 
Byles, J. said:— . 
“It seems to me that the Board are 
wrong whether they acted judicially or 
ministerially. I conceive they acted 
judicially, because they had to deter- 
mine the offence, and they had to ap- 
portion the puni ent as well as the 
remedy. That being so, a long course 
of decisions, beginning with A 
Bentley’s case, (1723-88 ER 111) and end- 
ing with } 
blish that, although there are no posi- 


tive words in a statute,. requiring that 


the party shall be heard, yet the justice 
of the common law will supply the orais- 
sion of the Legislature.” 


5. Section 4 of the Act provides. I 


for registration of a co-operative society 
and Section 24 says that. on registration 


-it will become a body corporate. You. 


cannot visualise an act of a more serious 


nature to a ‘person’, than the one which - 


will inevitably put an end to his or its 
very existence. Dissolution is the’ ulti- 
mate consequence of an order of wind- 


ing up. That is made clear by Sem- 
tion 54(1), which states: l 
“When the affairs of a registered 


society for which a liquidator has been 


‘appointed under Section 51 or 5. 52 have 
been wound up, or, where no liquidator 
has been appointed, after two months 
from the date of an order under S. 51, 
or after confirmation of such order in 
appeal, or after two months from the 


date of an order under Section 52, the 


Registrar shall make an order cancelling 


the registration of the society, and the. 


society shall be deemed to be dissolved 
from the date of such order.” 


The passing of an order of winding up 
is analogous to the passing of capital sen- 
tence on an individual.. In either case, 
if the order or sentence’ is carried out, 
the extinction of the ‘person’ will be the 
result. Normally, a society will be 
wound up only for reasons connected 
with its functioning.: The order impugn- 
ed says: Bes de . a 

“The enquiry revealed that the 
working of the society is quite unsatis- 
factory. At the time of enquiry there 
were 74 members with a paid-up share 
capital of Rs. 3,330/-.. General -Body 
meetings were not convened regularly. 
The only activity undertaken by the 
society is the running of Ration Shops 


some very recent cases, esta~. 


ALE 


and even this business is working on 
heavy loss. The members in general are 
not. benefited by the society. The ac- 
counts have not been maintained pro- 
perly and the affairs are managed by the 
Secretary, contrary to the provisions 
under the Act, “Rules and bye-laws of 
the society. ` The financial position of the 
society is bad. The Committee and the 
members are not interested in the work- 
ing of the society: The Enquiry Officer 
as well as the Deputy Registrar of Co- 
operative Societies, Ernakulam has 
therefore recommended to wind up the 
affairs of the society ......ccecccee as 


Every one of the reasons mentioned in 
the order might be capable of being ex- 
plained if an opportunity for being heard 
were given to the society. The fact that ` 
an ex parte enquiry was conducted by a 
nominee of the Registrar under Sec. 45 
of the Act and that the conclusions in 
his report were arrived at bona fide by 
would not guarantee the truth. of 
his conclusions. Generally ‘for adjudicat- 
ing truth of adjudicative -as distinct 
from legislative facts, notice and an op- 
portunity of being heard are essential. 
‘mean by adjudicative facts, in the 
context, those facts concerning: a person 
on the basis of which an action is pro- 
posed to be taken, as whether he, or it, 
did, or did not, do a particular act. .The 
question whether the society. has com- 
mitted the acts or is guilty of the omis-|. 
sions is a question. of fact. -An adjudica- 
tion of the facts without notice and an 
opportunity of being heard, when -the 
adjudication will have serious civil con- 
sequences to the society is against the 
principles of natural justice. And even 
if the statute does not expressly provide 
for notice, the justice of the common 
law- will supply the omission and would 
require notice and an opportunity af 
being heard. No person shall be con- 
demned without being heard. Even if 
the ultimate conclusion is to be formed 
on the basis of the subjective satisfaction 
of the Registrar, I can conceive of very 
many advantages in formation. of his 
opinion if an opportunity of being heard 
is given to. the society. The fact that the 
expression used in Section 51(1) is: ‘If 
the Registrar ......:+.0.e. 18 of opinion,’ it 
does not per se negative a duty to act 
judicially. Oe P 


E 6. In Durayappah v. Fernando, 
1967-2 All ER 152 at p. 155 the Privy 
Council said:— : : 


_“On’-the question .of audi alteram 
partem the Supreme Court followed and 
agreed with the earlier decision of 
sugathadapa v. Jayasinghe, (1958) 59 
NLR 457 a decision of three judges of 
the Supreme Court on the. same section 
and on the same issue, namely, whether 


,& council was not competent to perform 


. 
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its. duties. That decision laid down (at 
p. 471): o g a ` 

“as a general rule that words such 
as ‘where it appears’ or ‘if it appears to 
the satisfaction of? or ‘if the ......scccceees 
considers it expedient | that’ or 
themselves without. other words or cir- 
cumstances of qualification, 
duty to act judicially.” 2 

Their’ Lordships disagree with this 
approach. These various formulae are 
introductory of the matter to be con- 


sidered and give little guidance on the- 


question of audi alteram partem. ` The 
statute can make itself clear on this 


point, and, if it does, cadit quaestio., If it > 


does not then: the principle stated by 
Byles, J. in ( (1863) 14 CBNS 180 at p. 
194) must be applied.” 

It must be 
majority of decisions deal with cases 
where some deficiency or default on the 
part of the person affected has to be 
found. But- tbe principle is: that drastic 
powers cannot lawfully” be exercised 
against particular people without giving 


them an opportunity to state their case. . 


7. It was argued that the peti- 
tioner filed an appeal and that the 
society. had every opportunity to con- 
trovert the grounds on which it was 
wound up and therefore the fact that 
no notice or opportunity of being heard 


to the society was given before the order: 


for winding it up was pa is of no 
consequence. In other words, it was said 
that as the petitioner took the opportuni- 
ty to contest the validity of the grounds 


of the order in the appeal, the defect in . 


the order for want of the initial oppor- 
jtunity of being heard was cured. 

8. In Ridge v. Baldwin, 1963-2 
All ER 66 Lord Reid and Lord Hodson 
held that a. decision rendered contrary 
to the principle of natural justice of audi 
alteram partem was void and that in 
Wood v. Woad, (1874) LR 9 Exch 190 it 
was expressly so decided. `’ l 


9. As between the parties to an 


order, the proposition that failure to 
follow the principle of natural justice 
of audi alteram partem would render the 
order void, was. assumed to lay down the 
correct law. by the: Privy Council in 
1967-2 All ER 152. The Privy Council 
there, said that the action is voidable only 
at the instance of the person aggrieved 
but yet is void ab initio if he elected to 
challenge it. “This is a confusing use of 


void or voidable” (See Æ E. R. Wade — ` 
Administrative Law — TU Edition — |. 


page 95). 


40. If an appeal lies from a deci- 


sion rendered in violation of natural - 


justice, and an appeal is preferred, the 
appellant does not lose his -right to com- 
plain to a court of law of such violation, 


in the 


is satisfied that’ standing by‘ 


exclude a. 


admitted that the great 


| if on appeal the decision is confirmed and 


there was no failure of natural justice 
appellate authority. Thus in 
Annamunthodu v. Oil Fields Workers 
Trade Union, 1961-3 All ER 621 Lord 


- Denning delivering -the judgment: of the 


Privy Council said:— 
“Even if the order of expulsion were 
capable of being affirmed or disaffirmed 


-their Lordships cannot regard an appeal 


as an act of affirmance. On the con- 
trary, it is a-disaffirmance — complain 
against the order of expulsion.” 

11. In 1963-2 All ER 66 Lord 
Reid, Lord Morris and Lord Hodson held 
that by appealing to the Secretary of 


‘State, the appellant did not abandon his 


right to contend that the decision of the 
watch committee was a nullity. Lord 
Reid said that there was no general rule 
that when two remedies were open to an 


aggrieved person by going to a tribunal 


he put it out of his power to seek redress 


in a court of law. The appellant had 


not expressly waived his right to con- 


_tend that the decision of the watch com- 


mittee was a nullity; on the contrary. 
he had. expressly reserved it. It should 
make no difference whether the occa- 
sion for the exercise of the power is per- 


- sonal default or an act of policy. Lord 
Morris said that the appellant in his ap- 
- peal to the Secretary of State had ex- 


pressly reserved his right to contend that 
the order of the watch committee was 
a nullity and therefore nothing done by 
the appellant or by the Secretary of 
State could give validity to a decision 


-which was invalid. According to Lord 


Hodson. the answer to the argument 
based on the finality of the order passed 
by the Secretary of State was that the 
decision of the watch committee was at 
all times a nullity and nothing that was 
done thereafter by way of appeal could 
give it validity. Therefore if the deci- 
sion rendered in violation of the prin- 
ciples of natural justice is void and is.a 
nullity, the view expressed by Lord 
Hodson is unassailable. ‘In fact, the 
judgment of Lord Morris shows that the 


_question of validity of the decision under 


appeal to the Secretary of State was a 
very different one from the question 
whether on the merits the order should 
or should not have been passed and that 
it would not have been unreasonable for 
the Secretary of State to require that 


. the question of the validity of the deci- 


sion should be decided first. Denning, 
L. J.. put the matter very clearly in 
Barnard v..National Dock Labour Board, 
1953-2.QB 18:— ; 

“So far as the decision of the ap- 


` peal tribunal is concerned, it seems to 


me that, once the order is found to be 
a nullity, it follows, that the order of. 
the appeal tribunal is also a nullity. The 
appeal tribunal has no original jurisdic- 
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tion of its own; it cannot itself make a 
suspension order; it can only affirm or 
a suspension order which has 
already been made. If none has been 
made because it is a nullity, the tribunal 
can do nothing.” 
So where a decision is null by reason of 
want of jurisdiction, it cannot be cured 
by any appellate proceedings; failure to 
take advantage of this somewhat futile 
remedy does not affect the nullity in- 
herent in the challenged decision. The 
party affected by the decision may ap- 
peal ‘but he is not bound to do so, be- 
cause he is at liberty to treat the act as 
void; (see ‘Jurisdiction and Illegality’ by 
Amnon Rubinstein). 

12. It was argued for the respon- 
dents that Section 49 of the Act, which 
provides for supersession of a committee, 
expressly provides for notice to the com- 
mittee sought to be superseded, and 
therefore, if Section 51 of the Act is 
silent on the question of notice the in- 
tention of the Legislature is that no 
notice to the society or an opportunity 
of being heard to it is necessary. I can- 
not accept the argument. I agree that 
so long as there is no ‘due process’ clause 
in our Constitution, it is open to the 
Legislature to dispense with notice and 
an opportunity of being heard, even in 
the case of a proceeding which involves 
civil consequences to a person. But, as 
there is no express provision here dis- 
pensing with notice, the question whe- 
ther notice and an opportunity of being 
heard should be given has to be decided 
on a consideration of the effect of the 
proceeding upon the society concerned. 

13. The learned Government 
Pleader submitted that the Registrar 
wanted to ascertain the sense of the 
General Body in the matter and required 
the officers of the society to convene a 
General Body meeting but that they did 
not convene the meeting. The holding 


of a General Body meeting to ascertain’ 


the views of that body is not obligatory 
under the Act before passing an order 
winding up the society. It was open to 
the Registrar or a person authorised by 
him to have called a General Body 
meeting and ascertained its views. That 
was not done. So, no inference can be 
made from the fact that the officers of 
the society did not call ʻa meeting of the 
General Body. 


14, I quash Exts. P-1 aud P-2 


orders: This will not preclude the Re- 
gistrar from taking proceedings for 
winding up the society, if he is ‘so ad- 


vised, after giving notice and an oppor- 
tunity to the society to state its case. 


l 15. I allow the petition. but with- 
out any order as to costs. 
Petition allowed. 
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AIR 1971 KERALA 38 (V 58 C 15) 
FULL BENCH 


P. T. RAMAN NAYAR, C. J., 
P. GOVINDAN NAIR AND 
V. P. GOPALAN NAMBIYAR, JJ. 


Kochappi Kunji and others, Appel- 
lants v. Velayudhan Damodaran and 
others, Respondents. 


A. S. Nos. 562, 629 and 630 of 1963, 
D/- 30-10-1969, from High Court of 
Tm in S. A. No. 44 of 1959 and 193 of 


(A) Limitation Act (1908), Arts. 142 
and 144 — Adverse possession against 
mortgagee when adverse to mortgagor — 
Dispossession of possessory mortgagee by 
trespasser — Possession of trespasser is 
not adverse to mortgagor even if it is 
accompanied by assertion of full title to 
property to knowledge of mortgagor, 
when there is no invasion of mortgagor's 
right. 

Property subject to a possessory mort- 
gage comprises two distinct subjects 
capable of independent possession, the 
intangible or incorporeal equity of re- 
demption capable only of incorporeal pos- 
session, and the tangible or corporeal 
property itself, capable of corporeal pos- 
session. Possession of the corporeal pro- 
perty is with the mortgagee, while pos- 
session of the incorporeal equity of re- 
demption remains with the mortgagor. 
If the mortgagor releases the equity of 
redemption in favour of the mortgagee 
he thereby makes over his incorporeal 
possession of the equity of redemption 
to the mortgagee by what might be 
called a symbolic or notional delivery, 
that being the only kind of delivery 
which the incorporeal equity of redemp- 
tion is susceptible of. Thereafter the 
mortgagee is in actual possession of both 
the corporeal property and the incor- 
poreal equity of redemption, and, where 
the release is invalid in law, the mort- 
gagee is in adverse possession of the 
equity of redemption. But short of such 
a release, possession of the corporeal pro- 
perty, whether by the mortgagee or by 
a trespasser thereon, is not possession of 
the equity of redemption even if it is 
accompanied by assertion of full title to 
the property to the knowledge of -the 
mortgagor. But where the incorporeal 
possession of the equity of redemption is 
accompanied by tangible incidents such 
as the receipt of ‘rents and profits per- 
ception of such rents and profits by a - 
third party asserting possession of the 
equity of redemption would be cogent 
evidence of such possession. 

(Para 10) 


Thus, although the mortgagor's 
equity of redemption is also capable of 
possession and therefore can be the sub- 
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ject-matter of adverse possession. before 
Possession of an independent trespasser 
who dispossesses a possessoy mortgagee 
can be said to be adverse to the mort- 
pagor’s right, there must be some inva- 
sion or erosion of his right, such as, to 
receive rents and profits. It is difficult 
to envisage adverse possession of a bare 
right to equity of redemption, where the 
mortgagee being in possession is ousted 
by a trespasser; for,’the latter’s posses- 
sion must be referred to its lawful autho- 
rity viz. that of the mortgagee whom he 
dispossessed. AIR 1914 Mad 334 (FB) & 
(1902) ILR 27 Bom 43, Dissented from. 

law discussed. (Para 3) 


(B) Precedent — Principle of stare 
decisis. 

The principle of stare 
nothing more than a precipitate of the 
notion of legal justice and should not be 
permitted to perpetuate erroneous deci- 
sions. (Para 11) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 Ker 293 (V 56)= 
1968 Ker LT 779 (FB), Cicily v. 
Sulaikha Beevi 11 
(1965) AIR 1965 SC 845 (V 52)= | 
1965-1 SCJ 377, Sajjan Singh v. 


State of Rajasthan u 


(1964) AIR 1964 SC 1099 (V 51)= 
1964-6 SCR. 129, Vidyacharan 
Shukla v. Khubchand Baghel 11 

(1958) AIR 1958 Ker 22 (V 45)= 
1957 Ker LT 742 (FB), Ouseph 
Chacko v. Krishna Pillai Govinda 


Pillai 11 
(1957) AIR 1957 All 82 (V 44), 
Narsingh .Singh v. Raghuvendra 


Singh 9 
(1947) AIR 1947 Bom 471 (V 34)= 
49 Bom LR 281 (FB), Digamber 
Shridhar Dhekne v. Ramratan 
Raghunath 
(1937) AIR 1937 Mad 451 (V 24)= 
45 Mad LW 300, Mootha Chettiam 


6, 9 


Veetil Kelu v. Chekkara Cheppan 7- 


(1935) AIR 1935 Lah 315 (V 22)= 
ILR 16 Lah 724, Amar Nath `v. 
Duni -8 
(1923) AIR 1923 PC 118 (V 10)= 
50 Ind App 202, Raja Mohammad 
Mumta Ali Khan v. Mohan 
Singh 8 
(1916) AIR 1916 Mad 990 (2) (V 3)= 
ILR 39 Mad 811 (FB), Vyapuri 
v. Sonamma Bai 
(1914) AIR 1914 Mad 334 (V j= 
ILR 38 Mad 903 (FB), Peria Aiya 
Ambalam v. Shanmugha Sunda- 


ram 4.5, 7, 9. 12 
(1905) 32 Ind App 23 = 32 Cal 
296 (PC), Khiarajmal v. Daim 10 


(1902) 29 Ind App 104 = 4 Bom 
LR 537 (PC), Secy. of State for ` 
-India v. Krishnamoni Gupta 7 
(1902) ILR 27 Bom 43, Tara Bai 
v. Venkata Rao 4.6. 7 
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(1885) ILR 10 Bom 49, Parmanan-~ 
das v. Jamnabai 6 


A. B. Periera, N. K. Sukumaran ‘and 

K. Padmanabhan, for Appellant in A. S. 
No. 962 of 1963 . and Respondents in - 
A. S. Nos. 629 and 630 of 1963: G. 
Vishwanath Iyer, for Respondents - in 
A. S. No. 562 of 1963 and for Appellant 
in A. S. No. 629 and 630 of 1963. 


JUDGMENT :— These appeals from 
the judgment of a learned Judge of this 
Court have been placed before a Full 
Bench in view of certain. interesting 
questions of law, arising for considera- 
tion. We shall first take up A. S. Nos. 
562 and 629 of 1963. 


. A. 5. Nos. 562 and 629 of 1963. 


2 These arise out of O. S. No. 
256 of 1952, Munsiff’s Court, Trivandrum, 
a suit for redemption. Redemption dr 
sought of an otti-kuzhikanam (Ext.— 
dated 29-9-1104) for a term of six ete 
executed by the 10th Defendant in the 
suit and her mother Matha Kali to one 
Kumaran Mathu the husband of the 1st 
Defendant and father of Defendants 2 to 
4. Plaintiff is the assignee of the equity 
of redemption under Ext. A dated 11-7- 
1951 Defendants 5 to 9 have been found 
to be trespassers on the mortgaged _ 
property after the mortgage. There 
was a suit O. S. No. 2123 of 1105 
(M. E.) by Kumaran Mathu to evict 
the trespassers. Defendants 1 and 2 
in that suit were Defendants 5 and 
6 in the redemption suit. Matha Kali 
was the 4th Defendant. Ext. H dated 
21-2-1106 is the written statement of 
Defendants 1 and 2. .It is enough to 
notice that in this written statement, 
read as a whole, they clearly stated that 
they were holding possession in their 
own -right. That the mortgagor was 
aware of this claim is clear from her 
written statement (Ext. J), disputing this. 
The eviction suit owas decreed by the 
trial court on 27-6-1109 (Ext. G) and 
the decree was eventually confirmed in 
Second Appeal by the High Court of 
Travancore on 2-4-1113 (Ext. K). In the 
redemption suit also the 5th Defendant’s 
written statement raised the plea that 
his possession was in his own indepen- 
dent right (the suit against him being 
in. effect one for possession on title) and 
that the mortgagor’s rights, if any, had 
been extinguished. The suit for redemp- 
tion was decreed by the trial court. On 
appeal by the 5th Defendant, the decree 
was reversed and the suit dismissed, up- 
holding the plea of adverse possession. 
In Second Appeal 44 of 1959 against the 
same. the learned judge confirmed the 
finding of the lower appellate court that 
the Defendants 5 and 6 were in posses- 
sion of the properties adversely to the 
eae but was of the view that the 

finding will not dispose of the case; 
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- and the question whether redemption 
could be had must depend upon whether 
the decree in O. S. No, 2123 of 1105 had 
become barred or not. The said ques- 
tion was raised in S. A. No. 193 of 1962 
preferred - before , the learned Judge 
‘against the proceedings in execution of 
the decree in the eviction suit (O: S. No. 
2123 of 1105). In that Second Appeal 
-the learned Judge held that execution 
-of the decree was not barred, and: that 
even though the redemption suit by the 


mortgagor was liable to be dismissed on 


the finding of adverse possession, the 


mortgagee could execute the decree in. 


the eviction suit and claim possession of 
the properties, and therefore it was open 


to the plaintiff in the redemption suit to - 


redeem the mortgage and obtain posses- 
. sion by executing the mortgagee’s decree, 
getting himself impleaded as an addi- 
tional. decree-holder for the purpose. Any 
contrary . conclusion, according - to the 
learned Judge would. lead to illogicality. 
The learned Judge, accordingly dismis- 
sed S. A. No. 193 of 1962, the appeal by 


‘the judgment-debtors in the mortgagee’s 


suit, and allowed S. A.. No. 44 of 1959, 
of course, only in the sense stated above. 
Both sides have appealed. A. S. No: 562 
of 1963 is by the plaintiff and is directed 
against the -learned judge’s decision as to 
adverse possession. A. S. No. 629. of 
'-1963 is by the 5th Defendant and he 
seeks a dismissal of the suit on his plea 
of adverse possession. 
“these appeals must depend on the ques- 
tion whether Defendants 5 and 6 have 
established their plea of adverse posses- 
- gion not only against the mortgagee but 
against the mortgagor also. 


3. Ext. C mortgage was E FS 
and the mortgagee was in posses- 

sion. Under. ‘its terms; the mortgagee 
was. to enjoy the property. to pay tax, 
and, on the expiry of the term, to sur- 
- -render possession on demand, on pay- 
ment of the mortgage amount. The 
mortgagor was not entitled to any por- 
tion of the rents and profits. 


ling at the matter on first principles, it 
appears to us that before possession: of 
an independent trespasser who disposses- 
ses a possessory mortgagee can be said 
to be adverse to the mortgagor’s right, 
there must be some invasion or erosion 
of his right, such as, to receive rents 
and profits. It seems difficult to envisage 
adverse ` ‘possession of a bare right to 
equity of redemption, where the mort- 


gagee being in possession is ousted by a | 
latter's possession . 


trespasser; for, the 
‘Imust be referred to its lawful authority 
viz. that of the’ mortgagee whom he 
. It is said that a strong 
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. gagor also. 
The decision ` in- 


It is well ’ 


ALR 


current of judicial opinion Is against this 
view that commends itself to us on first 
principles. We shall proceed to examine 
these decisions. l 


4. ` What have been regarded as 
the leading authorities on the subject 
are the decisions of the Full Bench of 
the Madras High Court in Peria Aiya 
Ambalam v.. Shanmugha Sundaram, ILR 
38 Mad 903 = AIR 1914 Mad 334 (FB) 
and the decision of the Bombay High 
Court noticed therein, viz. Tara Bai v. 
Venkata Rao, (1902) ILR 27 Bom 43. In 
the Madras case a trespasser disposses~ 
sed the mortgagee in possession and 
erected buildings on the land.. The 
mortgagor who. came to know of it 
remonstrated with the ` trespasser,- who 
openly denied his title. It was held that 
from the -date of such denial the tres- 
passer’s possession was adverse to the 
mortgagor also, as the erection: of build- 
ings, which the mortgagor alone could 
do, amounted to an ouster of the mort- 
fagor: Sankaran Nair. J. who delivered 
ea PIRON of the Full Bench observed. 


‘“Where a stranger dispossesses a 
mortgagee in possession, whether adverse 
possession will run -against the mort- 


‘gagor or not depends on the fact whe- 


ther there was dispossession of the mort- 
Mere dispossession of the ` 
mortgagee will not amount to such ad- 
verse possession; there must at least. be 
notice to the mortgagor that possession 
is held against him also.” 


It was argued before the Ful] Bench 
that as the mortgagor is not entitled to . 
sue the trespasser for possession, posses- 
sion can never be adverse to him; and, 
contra, that a mortgagor may, by im- 
pleading the mortgagee obtain a decrea 
for surrender of the property to the . 
latter. Sankaran Nair. J. observed. that 
it was unnecessary to decide what the 
proper remedy was. _ 


5. . In Vyapuri: v. PE Bai 
Ammani, AIR 1916 Mad 990 (2) = ILR 
39 Mad 811 (FB), a Full Bench of the 
Madras High Court had again to consider 
the question. whether possession by a 
trespasser who had dispossessed the mort- 
gagor, ‘the mortgage being simple; is not. 
adverse to the simple mortgagee. It was 
held that it was not, and that rights of 
the simple mortgagee could not be extin- 
guished by the trespasser’s. possession for 
more than 12 years. Sadasiva Iyer, J. 
who was one of the Judges of the Full 
Bench expressed dissent from certain ob- 
servations in Peria Aiya Ambalam’ S case, 
AIR 1914 Mad 334 (FB). 


6. The law on this Bereet and 
scores of cases bearing on the point, were 
exhaustively surveyed by Batty, J. in 
(1902) ILR 27 Bom 43. The learned 
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Judge summarised the position at page 
68 thus: l 

“No doubt, as long as the mortgagee 
is in possession, he and al claiming 
under him represent the mortgagor’s pos- 
session. If the mortgagee in. possession 
is dispossessed on grounds affecting only 
his right, as for instance, his right as heir 


to represent the original mortgagee, or ` 


his right, as in Parmanandas v. Jamna- 
bai, (1885) ILR-10 Bom 49 to possession 
in spite of a third party’s lien on the 
property, then the dispossession of the 


mortgagee obviously does not imperil or . 


call in question any right of the mort- 
pagor, and the mortgagor is not con-~ 
cerned or entitled to insist on being im- 
mediately restored to possession and the 
possession taken is not adverse to him 
a cannot cause, time to run against 
insist on immediate possession, there 
must be an unequivocal ouster prevent- 
ing the possession of the mortgagor from 


continuing altogether by leaving. no 


room for doubt that the person taking 

on does not profess to represent 
the mortgagor, but to hold in spite of 
him. In such a case, the mortgagor is 
as ‘effectually and unmistakably displac- 
ed as if there had been no mortgage at 
all. When an ouster takes place in that 
manner the mortgagor knows that no 
one is in possession who can represent 
or continue his possession, or who is en- 


titled preferentially to possession, and, - 


therefore, becomes entitled ` (and it is 


necessary and his duty, if he does not. 


want right to be barred) to claim posses~ 
sion immediately.” 


Actually on the facts of the above casé, - 


it was found that there was no notice 
‘ or knowledge, or any circumstance that 
could give notice or knowledge, to the 
mortgagor that the frespasser’s posses- 
sion was either commenced or continued 
in opposition to, or displacement of, his 


rights. Subsequent cases have followed. 


either the Madras or.the Bombay deci- 


gion, or both, and added little to their 
(See for instance AIR 1947 


reasoning. 
Bom 471 (FB) ). 


T. We wish to extract the com- 
ment by the learned Judges of the 


Madras High Court in Mootha Chettiam .. 


Veetil Kelu’s case, AIR 1937 Mad 451. on 
the statement of the law by Batty, J. 
extracted supra. The learned Judges ob- 


“In that case it was found that the 
mortgagor had no knowledge of the dis- 
possession of the mortgagee and so the 
latter part of the above passage was an 
obiter dictum. Batty,. J. in his very 
elaborate judgment, has discussed scores 


of cases, but.we have been unable to find : 


in his judgment any justification for the 
contention that a mere assertion by a 
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To give the mortgagor a right to. 
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person in possession of the property, . 


when the mortgagor has no immediate - 


right to possession, which’-is not coupled 
with some act definitely interfering with 
the rights of ‘the mortgagor, would 


. amount to an ouster of the mortgagor 


which would force him to take some im- 
mediate action under pain - of losing 
rights to the property by adverse posses- 
sion. In most of the cases quoted, as in 
the Full Bench case, ILR 38 Mad 903 
= AIR 1914 Mad 334 (FB) the mort- 
Zagee was ousted from possession, and 
it was held that such a dispossession 
would entitle the mortgagor to bring a 
suit to have the mortgagee restored to 


- possession, and Batty, J. in the passage 


above quoted states that it is the duty 
of the mortgagor to do so. In none of 
the very many cases referred to by 
Batty, J. does it appear that a person 
entered into possession of the land with 
permission of the mortgagee and did 
nothing more adverse to the mortgagor 
than assert a-title. Although there are 
a few passages in the judgment of 
Batty. J. one of which has been quoted 
above, which might suggest that a mere 
assertion by a person in possession deny- 
ing the rights of the mortgagor, amount- 
ed to an ouster of the mortgagor, yet in 
none of the cases was-it so held. On the 
other band, there are passages in the 
judgment of Batty, J. which suggest that 
a mere assertion of title would not be 
sufficient.” 


We may extract one of the passages from 
the judgment of Batty, J. which the 
learned Judges of the Madras High Court 
had in mind — and which they also 
actually quoted — in making the above 
comment. It is to be found at the top 
of page 67 of (1902) ILR 27 Bom 43 and 
is as follows: 


“The mere existence of the claim 
without possession, actual or construc- 
tive, will not suffice as a bar to a title 
proved or admitted: Secy. of State for 
India v. Krishnamoni Gupta, (1902) 29 Ind 
App 104. (PC). And even where there is 
possession, if it has commenced without 
any act of dispossession, and is suscepti- 
ble of explanation by reference to a title 
not inconsistent with the rights of the 
person against whom it is set up, or of 
one holding on behalf of such person or 
temporarily entitled to exercise his rights, 
there can be no necessity to call that 
possession in question, unless and until 
interference with the right of the person 
against whom it-is alleged has been 
manifested by acts affecting his existing 
right, or has otherwise been brought to 
his knowledge.” o- 
Discussing the position in the light of the 
facts in Mootha Chettiamveectil Kelu’s 
ease, AIR 1937 Mad 451 the learned 
Judges of the Madras High Court ob- 
served at p. 456 of AIR 1937 Mad 451:—~ 
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“Tt is true that the plaintiff could 
have brought a suit for a declaration of 
his title,. which the Court might or 
might not have granted; but even that 
would not prevent the of time 
against him if an assertion by Defendant 
I of his paramount rights amounted to 
adverse possession. It would therefore 
appear that the correct test to apply to 
a case of this kind is whether the pos- 
session and acts of the person claiming 
adversely can be referred to any legal 
right that he possesses. If so, then the 
true owner is not bound to sue (indeed 
he cannot sue except for a declaration) 
merely because adverse assertions of 
title are being made.” 


We would only add that we would for- 
mulate the correct test to apply in such 
cases by posing whether the acts of the 
person in adverse possession infringe or 
invade any of the rights of the mort- 
fagor. 


8. In Amar Nath v. Duni, -AIR 
1935 Lah 315 a Division Bench of the 
Lahore High Court held that a plea of 
adverse possession cannot be allowed to 
prevail because a person who is in fact 
in possession as a tenant or occupant 
cannot by a mere assertion and lapse of 
time, without that-assertion having been 
successfully challenged, obtain a title for 
himself. The learned Judges followed 
the principle of the decision of the 

il i i Mohammed 
Singh, AIR 
1923 PC 118. 


* 


9. In Narsingh Singh v. Raghu- 


vendra Singh, AIR 1957 All 82 a single 


Judge of the Allahabad High Court con- 
sidered and dissented from the view ex- 
presssed in Peria Aiya Ambalam’s case, 
AIR 1914 Mad 334 (FB) and in AIR 1947 
Bom 471 (FB). The learned Judge analys- 
ed three classes of cases with respect to 
which the question of adverse possession 
against a mortgagor may arise, namely 
(1) that of a simple mortgage where the 
mortgagor is in possession and is dispos- 
sessed by a trespasser, where adverse 
possession can be clearly established; (2) 
that of a mortgagee in possession under 
the terms of which the mortgagor is en- 
titled to a portion of the rents and profits 
and a third person .interferes with the 


rights of the mortgagor and realises the . 
rents and profits in assertion of a hostile . 


title; in which case, according to` the 
learned Judge, the mortgagor’s equity of 
redemption wil be lost by adverse pos- 
session, if perception of rents and profits 
has continued for over 12 years, and 
(3) where the mortgagor has parted with 
all his rights and the mortgagee 1s given 
full and complete possession. In such 
a case, according to the learned Judge, if 
a trespasser dispossesses the mortgagee 
and enters into possession to. the know- 
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ledge of the mortgagor such a dispos- 
session may adversely affect the rights 
of the mortgagee but not of the mort- 
gagor. 


, 10. We would refer to the obser- 
vations of Lord Davey in Khiarajmal v. 
Daim, (1905) 32 Ind App 23 at p. 32 (PC). 
The question there raised was whether 
a suit for redemption was barred by 
adverse possession for more than 12 
years by the purchasers at an execution 
sale of the equity of redemption. The 
purchasers were nominees of the mort- 
gagees and not independent third parties. 
Lord Davey observed: 

“The circumstances relied on as evi- 
dence of adverse possession are — that 
since the dates of the execution sale no 
accounts have been demanded by or 
rendered to the mortgagors or their re- 
presentatives, no payments of subsistence 
money which they were entitled to under 
the mortgages have been made to them, 
and the parties after the sale ceased to 
cultivate the land and left the village, 
and renewed pattas have been granted to 
nominees of the mortgagees. If the pur- 
chasers had been independent, third par- _ 
ties. and accounts had been rendered and 
payments made by the mortgagees to 
them instead of to the mortgagors, the 
circumstances relied on would have been 
cogent evidence of adverse possession of 
the equity of redemption in favour of 
such third parties ase eee een oon aoe see 
But there have been no separate deal- 
ings with the equity of redemption as a 
distinct subject of property. Their Lord- 
ships are satisfied that the possession has 
been that of the mortgagee throughout, 
and the question at issue is exclusively 
one between mortgagor and mortgagee. 
As between them, neither exclusive pos- 
session by the mortgagee for any length 
of time short of the statutory period of 
sixty years, nor any' acquiescence by the 
mortgagor not amounting to a release of 
the equity of redemption, will be a bar 
or defence to a suit for redemption if 
the parties are otherwise entitled to 
redeem. It is almost unnecessary to add 
that a renewal of the patas or the mak- 
ing of a new settlement with Govern- 
ment in the name of nominees of the 
mortgagees did not alter the real title 
to the lands.” 

(underlining ours) 
The above observations seem to us 
clearly against the contention of the 
trespassers claiming. adverse possession 
in the instant case. 


For, the principle we would deduce 
from the above observations is this. 
Property subject to a possessory mort- 
gage comprises two distinct subjects! 
capable of independent possession, the 
intangible or incorporeal equity of re- 
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demption. capable only of what, follow- 
Salmond, we shall call incorporeal 
possession, and the tangible or corporeal 
property itself, capable of corporeal pos- 
session. Possession of the corporeal pro- 






If the mortgagor releases the equity of 
redemption in favour of the mortgagee 


is in adverse possession of the equity of 
redemption. But short of such a release. 
possession of the corporeal property. 
whether by the mortgagee or by a tres- 
passer thereon, is not possession of the 
equity of redemption even if it is ac- 
companied by assertion of full title to 
the property to the knowledge of the 
mortgagor. It is possession only of the 
corporeal property and no more. 
no more possession of the incorporeal 
equity of redemption than assertion of 
title to, and of possession of, a property 
by a person not in possession, albeit to 
the knowledge of the person in actual 
possession, amounts to possession of 
the property by the former. The 
incorporeal possession of the mort- 
gagor of the one subject, namely, the 
equity of redemption, is in no wise 
affected by the possession of the other 
subject, namely, the corporeal property 
whether by the mortgagee or by a.tres- 
passer thereon even if such possession be 
accompanied by assertion of title to the 
subject of which the mortgagee or the 
trespasser is not in possession, namely, 
the equity of redemption. But where 
the incorporeal possession of the equity 
of redemption is accompanied by tangi- 
ble incidents such as the receipt of rents 
and profits, perception of such rents and 
profits by a third party asserting posses- 
sion of the equity of redemption would 
be cogent evidence of such possession. 
There is, however, no such incident in 
this case and therefore no question of 
either the mortgagee or of the trespas- 
sers on the corporeal property, having 
trespassed on the equity of redemption, 
possession whereof was and has continu- 
ed to be with the mortgagor. 


We are here concerned with adverse 
possession of a bare equity of redemp- 
tion of the mortgagor. The denial of 
his title in Ext. H which.is claimed to 
be the foundation for adverse possession 
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occurred during the currency of the 
mortgage, Ext-C. We have been shown 
nothing either to refer the possession of 
the trespassers as against the mortgagor 
to something other than its lawful ~ 
source, viz. that of the mortgagee 
whom they dispossessed, or to amount 
In any way to an infringement of 
the bare equity of redemption of the 
mortgagor. We accordingly hold that the 
rights of plaintiff in O. S. No. 256 of 


‘1962 to redeem Ext.-C had not been 


barred by adverse possession. 


11. We were pressed with the rule . 
of stare . decisis, in that in the different 
territorial regions of this State, namely 
the areas which were formerly parts of 
the States of the Travancore and Cochin 
and the District of Malabar, the trend of 
decisions was in consonance with the 
Full Bench -ruling in Peria Aiya 
Ambalam’s case, AIR 1914 Mad 334 (FB) 
and that the principle of that decision had 


- been accepted by the Travancore-Cochin 


High Court and even by. the Kerala High 
Court. The decision of the Kerala High 
Court in Ouseph Chacko v. Krishna Pillai 
Govinda Pillai, 1957 Ker LT 742 = (AIR 
1958 Ker 22 (FB)) is not directly in 
point; and the ruling of the Full Bench in 
Cicily v. Sulaikha Beevi, 1968 Ker LT 
779 = (AIR 1969 Ker 293 (FB)) left 
open the question which we have to con- 


‘sider in the present case. We need not 


refer to the other decisions. As pointed 
out by the Supreme Court in Vidya- 
charan Shukla v. Khubchand Baghel, 
AIR 1964 SC 1099 the principle of stare 
decisis is nothing more than a precipitate 
of the notion of legal justice and should 
not be permitted to perpetuate erroneous 
decisions. (See Sajjan Singh’s case, AIR 
1965 SC 845). This Full Bench has been 
constituted to review the position and to 
lay down the correct law, and we see 
no fetter on our powers to do so. 


12. In the light of our conclusion, 
we allow Appeal No. 562 of 1963 set 
aside the decree of the learned single 
Judge and of the lower appellate court, 
and restore the decree made by the trial 
Court, with costs throughout. We dis- 
miss Appeal No. 629 of 1963 with costs. 

- A. S. No. 630/1963 : 


13. This arises out of S. A. No. 
193 of 1962, and the only. question here 
raised is whether the execution of the 
decree in O. S. No. 2133 of 1105 is barred 


‘by limitation. 


14. The decree for possession, as 
affirmed ultimately by the Travancore 


‘High Court in Second. Appeal, (Ext. K) 


was dated 3-4-1114. The decree was 
registered in accordance with the law in 
Travancore. The first execution petition 
for possession was filed on 6-8-1117 
(M. E) and was rejected on 10-3-1118, 
in circumstances to be noticed presently. 
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The second execution petition for attach-. 


ment towards profits due, was filed on 
24-3-1118, and dismissed on 8-11-1951. 
The third execution petition with which 
we are concerned, was filed on 1-8-1959. 
It was common ground that the question 
whether this execution petition was in 
time or not, must depend upon whether 
the first execution petition had been 
judicially disposed of, or had been mere- 
ly ministerially consigned to the record 
room’ for ` statistical purposes, if -the 


former, the third execution petition is 


clearly barred, and, if the latter, not. 

-15. The circumstances leading to 
the disposal. of the first execution peti- 
tion are as follows: © 

There was no prayer -in the petition 
for. assessing the profits. or ascertaining 
the value _of improvements. The lst 
Defendant by an objection dated 10-11- 
1117, contended that execution cannot be 
proceeded with, without doing these. 


on the. objection which reads: 

“So, the points to be ascertained are 
only two, viz., (1) what is the rate of 
mesne profits and (2) what is value of 
improvements effected by Defendants 1 
to 3 from 29-9-1104: For ascertaining 


this a commission will be sent on the: 
application of the lst Defendant and for - 


ascertaining the rate of mesne profits, 
“the same Commissioner will be availed 
of by the plaintiff. After determining 
the age : Legere: the petition will be 


api the ink was dry on this orden on 
the same day; the Munsiff passed an 
order - rejecting the execution applica- 
tion. 
application itself, and reads: 

-~ “Execution of plaintiffs application 
can be allowed .only after determining 
the question of the rate of mesne’ pro- 
fits and value of improvements, for then 


only the accounts between the parties. 
finally settled. Rejected. No 


can be 
costs.” 


16. It is inconceivable to us how 
these two totally inconsistent orders 
could have been . passed on .the same 
. Gay, the one promising a final disposal 
of the execution petition, and the other 
rejecting it. That the one was passed 
on the objection statement of the Defen- 
dant and the . 
Paen of the plaintiff is hardly -mate- 

These appear to us to be consistènt 
nie with the inference that the Munsiff 


did not wish it to appear that the ex- 


ecution petition was on his file until the 
mesne profits were. assessed and the 
value of improvements ascertained, and 
therefore decided to consign the execu- 
tion petition to the record room for 
statistical purposes —.a mode of disposal 
which has been repeatedly deprecated by 
the courts. 


On - 
10-3-1118, the Munsiff passed an order . 


This order was on. the execution. 


other on the execution: 


A. LR. . 


17. In the circumstances, the 
view taken by the learned single Judge. 
that the execution petition was not. 
barred by limitation is correct. We dis- 
miss this appeal, but make no order as 


to costs, 
Order according ly. 
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Ayyappan Kurup Krishna Pillai, Ap- 
pellant v. ‘Parukutty Amma Subhadra 
Amma, ‘Respondent. 

Appeal Suit No. 134 of 1964, Dj- 
25-11-1969. 


` (A) Hindu Marriage Act (1955), Sec- 
tion 29(2), (3) and S. 19 — Dissolution 
of marriage under- Travancore. Nayar 
Act — By reason of S. 29(2), proceedings 
can be taken before Munsiff and not in 
District Court — (Travancore Nayar | Act: 
(2 of 1100), Ss. 4 and 5). 


The right to obtain a dissolution on a 
petition presented: in the court of the 
M having - : jurisdiction; on: the- 
grounds specified in Section 5 of Travan- 


core Nayar Act, -remains unaffected by 


any of the provisions of the Hindu 
Marriage Act by reason of the saving in 
sub-section (2) of S. 29 of that Act, and 
the contention, that the Munsiff- had 


no jurisdiction to entertain the’ proceed-- 


ing, must fail AIR 1958 Ker 39 (FB) & 
1968 Ker LT 528, Followed; 1967 Ker LT 
115, Held no longer good law in view of 
1968 Ker LT 528. 


Per P. T. Raman Nayar, C. J. and 
P. Govindan Nair, J.— What is saved by 
S. 29(2) of Hindu Marriage Act is the 


right to obtain the dissolution—not the’ 


right of dissolution or the grounds for 
dissolution, and, r 
plain language of the statute; as to its 
purpose, the right saved includes every- 
thing necessary, call it substantive, re- 
medial or procedural, to obtain the dis- 
solution. - (Para 2) 


The sub-section is only a saving -of 


7 


(Para 2) _ 


having regard to the. 


certain provisions of certain enactments 


other than the Hindu Marriage Act, and 
it cannot be said that its effect is to 
incorporate the saved provisions in the 
Hindu Marriage Act. - (Para 3) 


It cannot be said that the provision 


of Section ‘29(3) implies that,: after the . 


passing of that Act, proceedings for dis- 
solution can be instituted, and proceed- 


. ings so instituted determined, only under 


the provisions of that Act. Such con- 
GN/JN/D378/70/VGW/B 
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tention, Lf accepted, would make sub- 
section (2) of the section nugatory. It 


cannot also be contended that sub-sec- - 


tion (3) implies that the saving in sub- 
section (2) does not extend to legal pro- 


ceedings for dissolution. l (Para 4). 
Per K. K. Mathew, J.:— That a 
case should be fled in a parti- 


cular forum normally appertains to pro- — 


cedure does not admit of much doubt 
AIR 1931 All 635 (FB), Rel. on. The word 
right is a coat of many colours. And in 
‘the context, it means the: right to ob- 
tain the dissolution of marriage in the 


forum and under the procedure for as- ` 


certaining. the facts and the law as pre- 
scribed by the special enactments. . 


The significance of Section 29(2) is. 
taking the words 


to be gathered not by 
therein and a dictionary, but by looking 


at the general scheme of the legislation. © 
This 


is’ eminently a case where ‘the 
meaning of the words must be felt rather 
than proved.’ (1911) 221 US 486, Rel. on. 


(Para 17) 


' (B) Civil P. C. (1908), S. 11—Matri- 
monial proceedi l ) 
from District Court decree for restitu- 
tion of conjugal rights under S. 9(1) of 
Hindu Marriage Act — Wife applying 
to Munsiff’s Court’ for dissolution of 


marriage under S. 5 of Travancore Nayar - 


Act — Held, in any case incompatibility 
of temparament was not a matter in issue 


in District Court and hence District: 
Court’s decree was not res judicata with . 


regard to subsequent proceedings K 
Held further that Munsifi’s Court being 
of exclusive jurisdiction, decision of Dis- 
trict Court could not be res judicata — 
(Travancore Nayar Act (2 of 1100), Sec- 


tion 5) — (Hindu Marriage Act (1955), - 


S. 9). Per P. T. Raman Nayar, C. J. and 
P. Govindan Nair, J. (Para .5) 

(C) Precedents — Civil P. C. (1908), 
Preamble — Power of reconsidering 
earlier decision — When to be exercised. 


Per K. K. Mathew, J.:— Although it - 
is impossible to lay down any precise - 
rules according to which the power of 


overruling or reconsidering a decision 
will be exercised, it is only in plain cases 
where serious inconvenience or injustice 
would follow from perpetuating an 
erroneous construction that the Court 


will exercise the power: 1938 AC 173: ~ 


Rel. on. (Para 19) 
Cases Referred: ‘Chronological Paras 


(1968) 1968. Ker LT 528 = 1968 
Ker LR 235, Raghavan. Indira 
v. Kesavan Gopinathan 

(1967) 1967 Ker LT 115 = 1967 

. Ker LJ 280, Vijayamma vV. 
Gangadharan 

(1958) AIR 1958 Bom 116 (V 45)= 
ILR (1958). Bom’ 190, Sitabai v. 


Ramachandra 14 . 


' Krishna Pillai v. Subhadra Amma (FB) 


oN 
(1954) ATR 1954 SC 158 (V 41)= 


‘bench in 


dings — Husband obtaining ' 


-enactment,. notwithstanding the 


1, 9,.14 


[Prs. 1-2] ~ Ker, 45 
(1958) ATR 1958 Ker 39 (V 45)= 
1957 Ker LT 977- (FB), Vasappan 
Sarada : z, H 
29 ITR 58, Union of India v. 
Madan Gopal Kabra. ` a4 
{1938) 1938 AC-173 = 107 LJKB 
99, Admirality Commr. v. 
Valverda (Owners) 19, 
(1931) AIR 1931 All 635 (V 18)= 
1931 All LJ 1018 (FB), Ram 


Karan v. Ram Das 17 
(1911) 221 US 486 = 55 L Ed 823, 
United States v. Johnson 17 


„M. M. Abdulkhader, for Appellant; 
G. Viswanatha Iyer, for Respondent. 


. RAMAN NAYAR, C. J.: This case 
has come up before us because the divi- 
sion bench that heard it in the first in- 
stance thought that the decision of a full 
bench of this Court in Vasappan v. 


-Sarada, 1957 Ker LT 977 = (AIR 1958 


Ker 39 (FB)) and that of a division 
Raghavan Indira v. Kesavan 
Gopinathan, 1968 Ker LT 528 required 
reconsideration in the light of the deci- 
sion of a single judge in Vijayamma v. 


Gangadharan, 1967 Ker LT 115. But, 
with great respect, I have no doubt 
whatsoever that 1957 Ker LT 977 = 


(AIR 1958 Ker 39) (FB) and 1968 Ker 
LT 528 which held that legal proceed- 
ings for the dissolution of a Hindu 


- Marriage under a special enactment could 


be taken in the forum named in that 
passing 
of the Hindu Marriage Act,-were rightly 
decided, and, with equally great respect 
I think that 1967 Ker LT -115 which held 
that in -view of Section 19 read with 
Section 4 of the Hindu Marriage Act 
such proceedings could be taken only in 
the District Court, the saving in sub- 
section (2) of S. 29 applying only to the 
substantive- right to a dissolution. was 
wrongly decided. Indeed 1968 Ker LT 
528 expressly states so. 


2. What sub-section (2) of S. 29 
of the Hindu Marriage Act expressly 


-saves from the provisions of that Act, 


including the overriding provision in 
Section 4, is “any | right recognized by 
custom’ or conferred by any special 


‘enactment to obtain the dissolution of a 


Hindu Marriage, whether solemnized be- 
foré or after the commencement of this 
Act”. It is important to note that what 
is saved is the right.to obtain the dis- 


solution (the emphasis is mine) — not 


the right of dissolution or the grounds 
for dissolution, and; having regard to the 


-plain language of the statute, as to its 


purpose, the right saved includes every- 
thing -necessary, call it substantive, re- 
medial or procedural, to obtain the dis- 
solution. The right prosecuted in this 
particular case is the right in the 


-Travancore Nayar Act, Sections 4 and $, 
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by which a marriage may be dissolved 
by a formal order of dissolution obtain- 
ed on a petition presented by either 
spouse in the court of the Munsiff having 
jurisdiction — the dissolution can be on 








saving in sub-section (2) of S. 29 of that 
Act, and that the principal contention 


core Nayar Act against an order of dis- 
solution made by a Munsiff, namely, that 
the Munsiff had no jurisdiction to enter- 
in the proceeding, must fail. In this 


` specification of a particular 
forum confers a substantive or a pro- 
cedural or a remedial right. As I have 
already observed, all manner of rights, 
call them substantive, procedural, re- 
medial, or what you will, — the word 
“right” is wide enough to take in all of 
them — are comprehended by the saving 
so long as they relate to the obtaining of 
the dissolution. 


3. As I have already indicated, to 
place the other construction on the sav- 
ing in sub-section (2) of S. 29 of the 
Hindu Marriage Act, a construction 
which in my view is an unwarranted 
restriction on the plain language of that 
provision, a restriction to the effect that 
the word “right” is there used only in 
the sense of the substantive right to a 
dissolution, would be to defeat the very 
purpose of the sub-section. The sub- 
section is only a saving of certain pro- 
visions of certain enactments other than 
the Hindu Marriage Act, and by no 
stretch of imagination can it be said that 
its effect is to incorporate the saved pro- 
visions in the Hindu Marriage Act. That 
being so, if the word, “right” in the sub- 
section. is to be read as meaning sub- 
stantive right, the person for whose 
benefit the right is saved would be left 
without a remedy. If Section 5 of the 
Travancore Nayar Act which confers the 
right to present a petition for dissolu~- 
tion in the Court of the. Munsiff is not 
saved, then there would be no means 
by which the person for whose benefit 
Parliament has gone to all the trouble 
of enacting the saving could enforce his 
right. He cannot present his petition for 
dissolution to the District Court, the 
forum . specified. in Section 19 of the 
{Hindu Marriage Act, since that section 
confers jurisdiction on the District Court 
only in respect of petitions under that 
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Act, and as I have already said, by no 
stretch of imagination can it be said 
that a petition for dissolution under the 
provisions of the’ Travancore Nayar Act 
A a petition under the Hindu Marriage 


pending proceedings for dissolution with- 
in the scope of the saving in sub-sec- 
tion (3). Assuming that to beso, I do 


‘not know what compulsion there can be 


to forsake the plain meaning of one pro- 
vision of a statute for the implication of 
another; and that, mind you, not for 
furthering but for defeating the purpose 
of the provision. But, in fact, I do not 
think that ‘ sub-section (3) carries any 
such implication. It only plays in rela- 
tion to. the overriding provision in Sec- 
tion 4 the role played by Section 6 of 
the General Clauses Act in relation to a 
repeal in so far as certain kinds of pro- 


' ceedings pending at the commencement 


of the Act are concerned, and saves such 
a proceeding from the overriding effect 
Section 4 might have over the law under 
which the proceeding was brought. Such 
a proceeding can be continued and. deter- 
mined under the law under which it was 
brought as if the Hindu Marriage Act 
had not been passed — Section 6 of the 
General Clauses Act it will bé remem- 
bered does not in terms apply to an over- 
ridden enactment. It might be that to 
some extent pending proceedings for dis- 
solution come within the saving in both 
sub-section (2) and sub-section (3), but 
this overlapping cannot mean that the 
saving in sub-section (2) does not apply 
to the right to take legal proceedings 
for obtaining a dissolution. 


T 5. The only other matter for deci- 
sion is the plea of res judicata taken by 
the appellant husband. As we have seen, 
this appeal is against an order of dis- 
solution made by a Munsiff on a peti- 
tion presented by the wife under Sec- 
tion 5 of the Travancore Nayar Act. Be~ 
fore that, the husband had obtained a 
decree for restitution of conjugal rights 
on a petition presented to the District 
Court under sub-section (1) of S. 9 of 
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the Hindu Marriage Act. Sub-section (2) 
of that section lays down that, 
“Nothing shall be pleaded in answer 
to a petition for restitution of conjugal 
rights which shall not be a ground for 
judicial separation or for nullity of 
marriage or for divorce.” 
It is said on behalf of the husband that 
the decree for restitution passed by the 
District Court is res judicata with regard 
to the grounds urged by the wife before 
the Munsiff’s Court in support of her 
petition for dissolution. That cannot be 
so. .For, the grounds on which the 
Munsiff has granted the order of dis- 
solution are habitual cruelty and incom- 
patibility of temperament. Even if you 
assume that the habitual cruelty of Sec- 
‘Ition 5 of the Travancore Nayar Act has 
. ithe same content as the cruelty of 
. Cl. (b) of sub-section (1) of S. 10 of the 
Hindu Marriage Act, incompatibility of 
temperament is not a ground under the 
-lprovisions of the Hindu Marriage Act 


either for judicial separation or for nul-- 


lity of marriage or for divorce. There- 
fore, the decree for restoration of con- 
jugal rights passed by the District Court 
involves no decision on the question of 
incompatibility of temperament, a matter 
which was not and could not have been 
in issue before that court. There is also 
the circumstance, that, for the purposes 
of a petition under Section 5 of the 
Travancore Nayar Act, the Munsiff's 
Court is a court of exclusive jurisdic- 
tion; the District Court has no jurisdic- 
tion whatsoever. That being so, I do 
not think that the decision of the Dis- 
trict Court can be res judicata In a 
matter where the Munsiffs Court has 
exclusive jurisdiction and the District 
Court has none, although, ordinarily. the 
latter is no doubt a superior court. I 
see no substance whatsoever in the plea 
of res judicata. 


6. Having regard to the very 
limited scope of an appeal under Sec- 
tion 7(4) of the Travancore Nayar Act, 
the appellant has, very properly 
no other contention. 

T. I dismiss the appeal with costs. 

GOVINDAN NAIR, J.: 8 I agree. 


MATHEW, J.: 9. A Division 
Bench. doubting the correctness of the 
decision of the Full Bench in 1957 Ker 
LT 977 = (AIR 1958 Ker 39 (FB)) and 


the Bench decision following it in 1968- 
Ker LT 528 has referred the appeal for | 


decision to a Full Bench, and: that is 
how the matter has come up before us. 

10. These decisions hold that even 
after the coming into force of the Hindu 
Marriage Act, 1955, (hereinafter called 
the Act), the forum for filing an appli- 
cation for dissolution of a Hindu 
Marriage on the grounds mentioned in 
the Travancore Nayar Act, 
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1100 (for; 
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short, the Nayar Act) is the Munsiffs 


‘Court. The correctness of these deci- 


sions depends upon the answer to the 
question whether the words “any right 
recognised by custom . or conferred by 
any special enactment to obtain the dis- 
solution of a Hindu marriage” occurring 
in Section 29(2) of the Act would take 
in the forum provided by the Nayar Act 
for filing an application for dissolution 
of a Hindu marriage. 

11. It is not disputed that the 
provisions in the Nayar Act relating to 
the dissolution of marriage ceased to 
have effect by virtue of Section 4(b) of 
the Act. Section 4(b) reads: 

“Save as otherwise expressly provid- 

(ob) any other law in force immedia- 
tely before the commencement of this 
Act shall cease to have effect in so far 
as it is inconsistent with any of the pro- 


` visions contained in this Act.” 


But S. 29(2) of the Act says, 
“Nothing contained in this Act shall 


‘be deemed to affect any right recognis- 


ed by custom or conferred by any special 
enactment to obtain the dissolution of a 
Hindu marriage, whether solemnized be- 
oa after the commencement of this 


The appellant contends that Sec 29(2) 
has not got the effect of resurrecting all 
the provisions of the Nayar Act relating 
to the dissolution of marriage which 
ceased to have effect by virtue of Sec- 
tion 4(b) of the Act, but only of saving 
the - provision which touches the right 
to obtain the dissolution of a Hindu 
marriage under that Act. In other words, 
the contention is that the words “any 
i conferred by any special 
enactment to obtain the dissolution of a 
Hindu marriage” connote only the sub- 
stantive right to obtain the dissolution 
of a Hindu marriage under the Nayar 
Act, and not the forum in which the 
right is to be enforced, or the procedure 
by which it is enforced. 


12. The arguments for the appel- 
lant might be stated as follows: If it 
was intended to save by Section 29(2) 
all the provisions relating to the dissolu- 
tion of marriage in the Nayar Act or 
the other special enactments, there was 
no difficulty for the legislature to have 
said so specifically. A right to obtain 
the dissolution of a Hindu marriage 
under the Nayar Act arises when any one 
of the grounds mentioned in Section 5 
of that Act comes into existence. The 
right springs from the facts constituting 
the grounds mentioned in Section 5.. 
Therefore Section 29(2) only saved the 
grounds mentioned in Section 5 of the 
Nayar Act as they alone give the right 
to obtain the dissolution of a Hindu 
marriage. Proof of any one of those 
grounds means proof of the right to ob- 
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‘tain the dissolution of marriage. There 
can be no right to obtain the dissolution 
of a marriage under the Nayar Act dis— 
sociated from the grounds mentioned in 
Section 5. 
Act as regards the forum for the dis- 
solution of a marriage and the procedure 
- to be followed for it ceased to have 
effect by virtue of Section 4(b) of the 
Act, They were not resurrected by Sec- 
-tion 29(2). The right to obtain the dis- 
solution of a marriage must inhere in a 
person before he comes to court. In 
other words, the facts constituting the 
ground or grounds which give rise to the 
right to obtain the dissolution must exist 
before he comes to the court. The court 
does not create the right to obtain the 
dissolution of a marriage. The process 
of adjudication is only for ascertaining 
whether the person has the right to ob- 
tain the dissolution. It is the Nayar Act 
- that has created the right to obtain the 
dissolution of a Hindu marriage when 
any one of the grounds mentioned in 
Section 5 of that Act exists. The func- 
tion of the Court, as in most other cases, 
is only declaratory. The court only sets 
its imprimatur upon the pre-existing 
legal rights of the parties. A judgment, 
as Mr. Black points out has in general 
‘nothing whatever to do with the means 
of enforcing the liabllity which it 
declares’. 


“Its declaratory, determinative, and 
adjudicatory function is its distinctive 
Characteristic .ccccccscrescces .. it is the fact 
that it constitutes an official, final, bind- 
-ing, and unchallengeable declaration of 


the rights of the parties, constituting res-. 


judicata, which gives it its character in 
the judicial process.” (See ‘Declaratory 
Judgments’ by Borchard, page 8). 


- “When a court decides that A is 
‘guilty of fraud, ‘that. A owes B 1,000, 
that A is the owner of disputed property 
and not B, that A is entitled to a fee 
simple under a will, that B must speci- 
fically perform a contract made with A, 
that a deed on the record creates a cloud 
on A’s title and shall be cancelled, that 
A’s marriage to B is void—in all these 
cases the court’s judgment performs the 
function of determining, establishing, 
fixing and declaring the. existence of a 
legal relation. This is true, whether or 
not the judgment is followed by a decree 
ordering the defendant to do something 
— to pay the judgment, to rescind the 
contract. to perform the contract, to 
cancel the deed. . That is an independent 
direction, an implementation, collateral 
to the main determination that the obli- 
gation existS ws... All these judg- 
ments perform a declaratory function, 
whether or not they carry an order of 
execution, a so-called coércive decree.” 
(See ‘Declaratory Judgments’ by Bor- 
chard, page 20). 
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The provisions in the Nayar . 


13. Section 29(3) of the Act says: 


“Nothing contained in this Act shall 
affect any proceeding under any law for 
the time , in force for declaring 
any marriage to be null and-void or for 
annulling or dissolving any marriage or 
for judicial separation pending at the 
commencement of this Act, and any such 
proceeding may be continued and deter- 
mined as if this Act had not been 
passed.” 


The appellant argues that as the pur- 
pose of Section 29(2) is to save only the 
right to obtain the dissolution of a Hindu 
marriage as distinguished from the 
forum in which the right is to be en- 
forced or the procedure to be followed 
therein, it was necessary to provide for 
the continuance of the applications for 
dissolution of marriage pending at the 
commencement of the Act, and that was 
why Section 29(3) saved applications for 
dissolution of marriage ile Sec- 
tion 29(2) is concerned with saving the 
right to obtain the dissolution of 
marriage under the special enactments, 


` Section 29(3) deals not only with pend- 


ing applications for dissolution of mar- 
riage, but also with applications for dec- 
laration of nullity of marriage, and judi- . 
cial separation. Assuming that Sec. 6 
of the General Clauses Act would. have- 
come into play even if Section 29(3) was 
not enacted, that would have saved only 
pending applications for declaration of 
nullity of marriage and judicial separa- 
tion, as ex hypothesi by Section 29(2) 


‘the entire provisions In the special én- 


actments relating to dissolution of mar- 
riage were saved, and that would have 
been an indication of a different inten- 
tion within the meaning of Section 6 
of the General Clauses Act so far as 
pending applications for dissolution of 
marriage are concerned. Even if it be 
assumed that the entire provisions deal- 
ing with dissolution of marriage in the. 


- special enactments are saved by Sec. 29 


(2), the provisions in those enactments 
relating to declaration of nullity of mar- 
riage and judicial separation ceased to 
have effect by virtue of Section 4(b), and 
were not restored by Section 29({2), and 
therefore. if pending applications in res- 
pect of those matters have to be con- 
tinued after the Act, it was necessary to 
have made a provision in that behalf as 
it is doubtful whether Section 6 of the’ 
General Clauses Act would apply. If 
Section 29(2) saved the entire provisions 
of the Nayar Act dealing with dissolu- 
tion of marriage including the provisions 
as regards the forum for filing an ap- 
plication for dissolution of marriage and 
the procedure therefor, why, it is asked, 
it was necessary to provide for the con- 
tinuance of pending applications for dis- 


‘solution of marriage in Section 29(3)2 
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The appellant argues that it was because 
the right to obtain the dissolution of 
marriage alone, as distinguished from the 
forum and the procedure to be followed 
therein, that was saved by Section 29(2) 
that it became necessary to provide in 
Section 29(3) of the Act for the con 
tinuance of the applications for dissolu- 
tion of marriage pending 
mencement of the Act. 
> 14. In the Bench decision in 1968 
Ker LT 528 the Court quoted with ap- 
proval the following commentary on Sec- 
' tlon 29(3) in Mulla’s Hindu Law. “ 
“Section 30 repeals a number of 
special enactments under which marriage 
could be annulled or divorce granted. 
Proceedings adopted by parties under any 
of those enactments and pending at the 
date of commencement -of the present 
Act are expressly saved by this sub-sec- 
tion. Such proceedings may be continu- 
ed and determined as if this Act had not 
been passed.” 
If the effect of Section 29(3) is only to 
save the applications filed under the en- 
actments repealed by Section 30 and 
pending at the commencement of the 
Act, it is difficult to understand why 


Section 29(3) was not enacted as a pro~- th 


viso to Section 30. In the Full Bench 
decision of the Bombay High Court in 
AIR 1958 Bom 116 the Court assumed 


that Section 6 of the General Clauses - 


Act would save the rights acquired 
under the Acts repealed by Section 30. 
If Section 29(3) was intended to save the 
applications filed under the Acts repeal- 
ed by Section 30-and pending at the com- 
mencement of the Act. it is doubtful 


whether Section 6 of the General Clauses - 


Act would save the rights acquired under 
the Acts repealed by Section 30, for Sec- 
tion 29(3) would be an indication of a 
different intention within the meaning of 
Section 6. ‘ 
Supreme Court in The Union of India v. 
Madan Gopal Kabra, 25 ITR 58 at p. 69 
m (AIR 1954 SC 158 at p. 162)). Or, to 
put it in other words, if Section 29(3) is 
intended to save the applications filed 
under the Acts repealed by Section 30, 
Section 6 of the General Clauses Act 
will not be attracted to save the rights 
acquired under the repealed Acts. as Sec- 
tion 29(3) would be an indication of an 
intention by the legislature to exclude 
the operation of Section 6 of the General 
Clauses Act. - Besides, if as assumed in 
the Full Bench case of the Bombay High 
Court, Section’ 6 of the General Clauses 
Act applies, why should there be a 
separate provision like Section 29(3) to 


continue -the pending: applications under . 


the repealed Acts? ‘Therefore, Sec. 29(3) 

was intended. only to save the applica- 

tions filed under the provisions of the 

special enactments which ceased to have 

effect by virtue of. Section 4(b) and pend- 
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‘the Act came into force. 


at the com- ' 


(See the decision of the 


ing at the commencement of the Act. 
And but for the provisions of Section 29 
(3), at any rate, the applications for dec- 
laration of nullity of marriage and judi- 
cial separation would have lapsed,- when 
Now, what is 
the implication that arises from the in- 
clusion of applications for dissolution of 
marriage filed under the special enact- 
ments and pending at the commence- 
ment of the Act in Section 29(3)? If ap- 
plications for declaration of nullity of 
marriage or judicial separation cannot be 
filed under the provisions of any special 
enactment after the coming into force 


- of the Act. for the reason that the pro- 


visions in- the special enactments dealing 
with those matters ceased to have effect 
by virtue of Section 4(b) and were not 
resurrected by Section 29(2), the conclu- 
gion must follow that what was saved by 
Section 29(2) is only the right or the 
provision in the Nayar Act touching the 
right to obtain the dissolution of a mar- 
riage on the grounds mentioned.in Sec- 
tion 5 of the Nayar Act, and not the 
provisions as regards the forum or the 
procedure which ceased to have effect by 
virtue of Section 4(b); and therefore, no 
application for dissolution of marriage on 
e grounds mentioned in Section 5 of 
the Nayar Act can be filed in the forum 
prescribed by the Nayar Act after the 
Act has come into force, 


Section 13 of the Act pro- 
vides that any marriage solemnized, 
whether before or after the commence- 
ment of the Act, on a petition presented 
by either the husband or the wife, be 


-dissolved by a decree of divorce on the 


grounds mentioned in the section; and 
Section 19 prescribes the forum in which 
such petitions should be filed. The ap- 
pellant argued that if the grounds: for 
dissolution mentioned in Section 5 of the 
Nayar Act have been saved, it would 
follow that a marriage solemnized can 
be dissolved by a petition under the Act 
alleging these grounds. When the right 
to the dissolution of a Hindu marriage 
on the grounds mentioned in Section 5 
of the Nayar Act has been saved, a 
petition alleging those grounds is a peti- 
tion contemplated by Section 13 of the 
Act, and therefore, by Section 19 also. 
In other words, by saving the right to 
obtain the dissolution on the grounds 
mentioned in Section 5 of the Nayar Act, 
the grounds would become incorporated 
in the Act for the purpose of preserving 
the right conferred under the special en- 


actment to obtain the dissolution of 
marriage. 5 l 
16. As against these arguments if 


is contended that the right conferred by 
the Nayar Act to obtain the dissolution 
of a Hindu marriage includes not only 
the right strictly so -called, but also the 
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entire provisions in that enactment relat- 
ing to the dissolution of marriage, in- 
cluding those relating to the forum and 
the procedure to be followed in the 
forum. It is argued that the words “any 
TICE aspiran conferred by any special 
enactment to obtain the dissolution of a 
Hindu marriage” include within their 
scope the right to obtain an adjudication 
by the court designated by the Nayar 
Act under the procedure prescribed by 
it, that a right becomes crystallised only 
when a court makes an adjudication 
about its existence, and that before that 
there is only a prophecy. 


17. The difficulty, here is to find 
out the sense of the words “any right 
‘si enaka ... conferred by any special enact- 
ment to obtain the dissolution of a Hindu 
marriage”, and not to draw the dividing 
line between substantive right and pro- 
cedure. That a case should be filed in a 
particular forum normally appertains to 
procedure does not admit of much doubt. 
(See Ram Karan v. Ram Das, AIR 1931 
All 635) The word ‘right’ is a coat of 
many colours. And in the context, does 


it not mean the right to obtain the dis-- 


solution of marriage in the forum and 
under the procedure for ascertaining the 
facts and the law as Eien by the 
special enactments? 


“These are two sental elements of 


the judicial function. This function has,. 


by no means, as is sometimes assum 
a purely declaratory character. ` 
X x X x 


The judicial decision is clearly con- 
stitutive as far as it orders a concrete 
sanction to be executed against an indi- 
vidual delinquent. But it has a constitu- 
tive character also, as far as it ascertains 
the facts conditioning the sanction. In 
the world of law, there is no fact ‘in it- 
self’, no ‘absolute’ fact, there are only 
facts ascertained by a competent organ 
in a procedure prescribed by law. When 
attaching to certain facts certain con- 
sequences the legal order must also desi- 
gnate an organ that has to ascertain the 
facts in the concrete case and prescribe 
the procedure which the organ, in so 
doing, has to observe. The legal order 
may authorise this organ to regulate its 
procedure at its own discretion; but 
organ and procedure by which the con- 
ditioning facts are-to be ascertained must 
be — directly or indirectly — determin- 


ed by the legal order, to make the latter . 


applicable to social life. It is a typical 
layman’s opinion that there are absolute, 
immediately evident facts. Only by 
being first ascertained through a legal 
procedure are facts brought into the 
sphere of law or do they, so to speak, 
come into existence within this sphere. 
Formulating this in a somewhat para- 
doxically pointed way, we could say that 
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the competent organ ascertaining the 
conditioning facts legally ‘creates’ these 
facts. Therefore, the function of ascer- 
taining facts through a legal procedure 
has always a specifically constitutive 
character. If, according to a legal norm, 
a sanction has to be executed against a 
murderer, this does not mean that the 
fact of murder is ‘In itself? the condition 
of the sanction. There is no fact ‘in it- 
self’ that A has killed B, there is only 
my or somebody else’s belief or know- 
ledge that A has killed B. A himself 
may either acquiesce or deny. From the 
point of view of law, however, all these 
are no more than private opinions with- 
out relevance. Only the establishment 
by the competent organ has legal rele- 


vance.” (See ‘General Theory of Law 
and State’ by Hans Kelsen, pages 135 
and 136).” 


I have extracted this long passage from 
the book of this eminent writer to indi- 
cate the correct angle from which per- 
haps the meaning of the words in Sec- 
tion -29(2) should be understood. The 
significance of Section 29(2) is to be 
gathered not by taking the words there- 
in and a dictionary, but by looking at 
the general scheme of the legislation. 
This is eminently a case where, as Jus- 
tice Holmes said, ‘the meaning of the 
words must be felt rather than proved’. 
ie States v. Johnson, (1911) 221 


18. The argument of the appel- 
lant drawn from the implication of Sec- 
tion 29(3) is powerful; but it is doubtful 
whether the Act provides for a petition 
for dissolution of marriage on the 
grounds mentioned in Section 5 of the 
Nayar Act. 


19. The question, here, is one re- 
lating to procedure; and I see no practi- 
cal injustice in following the Full Bench 
decision. Although it is impossible to 
lay down any precise rules according to 
which the power of overruling or recon- 
sidering a decision will be exercised, it 
is only. in plain cases where serious in- 
convenience or injustice would follow 
from perpetuating an erroneous construc- 
tion that the Court will exercise the 
power. (See the observations of Lord 
Wright in Admiralty Commissioners V. 
Valverda (Owners), 1938 AC 173). I am 
not sure that the construction placed 
upon Section 29(2) of the Act by the Full 
Bench decision is erroneous; but I am 
certain that no injustice or inconvenience 
would result from following the decision. 


20. I agree that the Spee should 


Appeal dismissed. 
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AIR 1971 KERALA 51 (V 58 C 17) 
FULL BENCH 


P. T. RAMAN NAYAR, C. J. 
P. GOVINDAN NAIR AND 
K. K. MATHEW, JJ. 


Anthony D’Silva and others. Appel- 
Iants v. Kerala State represented by 
Chief Secretary to Govt, Trivandrum, 
Respondent. 

Appeal Suit No. 443 of 1964, D/- 
7-10-1969, against order of Addl. Sub., J. 
Trivandrum in L. A. R. No. 322 of 1963. 

(A) Land Acquisition Act (1894), 
S. 20 — Application for reference made 
eut of time — Court has no jurisdiction 
to entertain reference by Collector. 


The Court gets jurisdiction only on 
a proper reference made in accordance 
with the provisions of the Act. If an ap- 
plication for reference under Section 20 
is made out of time, the Collector has no 
furisdiction to make a reference and if 
he does make a reference, it is, strictly 
speaking, no reference, and the Court 
has no jurisdiction to entertain it. AIR 
1963 Ker 3 (FB), Foll. (Para 4) 

In making a reference under Sec- 
tion 20 the Collector acts in discharge 
of his statutory duty and not as an agent 
of the State and a Court is not bound 
to entertain an incompetent reference 


merely because it is made by the party - 


who stands to be prejudiced thereby. 
(Para 4) 
. (B) Land Acquisition Act (1894), 
S. 20 — Application for reference pur- 
porting to be made on behalf of all co- 
owners of land sought to be acquired but 
signed. by only one — Application is in 
proper form. - 


A communication purporting to be 
by all the co-owners of land but signed 
by one only of them was sent to the 
District Collector.-in the form of an ap- 
peal against the award of the Land 
Acquisition Officer. A copy of this com- 
munication was ‘sent to the Land Acqui- 
sition Officer and was received by him 
within time. 


Held that the communication satis- 
fied the requirements of Section 20 and 
the application for reference was in ac- 
cordance with law. ‘One co-owner by 
himself can ‘initiate legal proceedings for 
the protection of the interests of all the 
co-owners. That the authority compe- 
tent to adjudicate on the award was 
wrongly assumed to be the District Col- 
lector and not the court cannot affect 
the position. Nor can the absence of an 
express request to the Collector to 
refer the matter to the court. ATR 1959 
Ker 136 & AIR 1958 Andh Pra 226 & 
1957 Ker LT 1040 & 1963 Ker LJ 193, 
Distinguished. (Paras 5, 6) 
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. Cases Referred: 


[Prs. 1-2]. Ker. 51 


(C) Evidence Act (1872), S. 115 — 
Estoppel by pleading or admission — 
Application for reference stating that 
compensation for land should be paid at 
least at Rs. 5000/- an acre — It does not 
operate as estoppel or admission preclud- 
ing applicant from showing that land is 
worth more. (Para 7) 

Chronological 


Paras 
(1966) AIR 1966 SC 237 (V 53)= 
1965-3 SCR 576, Dr. G. H. Grant 
v. State of Bihar 
(1963) AIR 1963 Ker 3 (V 50)= 
1962 Ker LJ 510 (FB), K. Padma- 
nabhan v. State of Kerala 
(1963) 1963 Ker LJ 193 = ILR 
(1963) 1 Ker 438, Trichur Dt. 
Co-op. Bank v. Dt. Collector 
Trichur 6 
(1961) AIR 1961 SC 1500 (V 48)= 
1962-1 SCR 676: Harish Chandra 
v. Dy. Land Acquisition Officer 4 
(1959) AIR 1959 Ker 136 (V 46)= 
1958 Ker LJ 1012, State of Tra- 
Co. v. Kuttiparu Amma 5 
(1958) ‘AIR 1958 Andh Pra 226 
(V 45) = ILR (1957) Andh Pra 
816, M. Ibrahim Sahib v. Land 
Acquisition Officer 5 
(1957) 1957 Ker LT 1040 = 1957 
Ker LJ 967, Veeraraghava Iyer 
v. Spl. Tahsildar DT Malam 
Puzhe Project Palghat l 6 


V. K. K. Menon. C. S. Padmanabha 
Iyer, M. Ramachandran and. C. J. Bala- 
krishnan, for Appellant; Govt. Pleader, 
for Respondent. 


JODGMENT:— This appeal arises 
out of a land acquisition proceeding 
begun under the provisions of the 
(Travancore) Land Acquisition Act and 
completed under the provisions: of the 
Kerala Land Acquisition Act. The rele 
vant provisions of the two Acts are iden- 
tical and -therefore we shall refer, only 
to the provisions of the latter Act which 
we shall hereafter call, the Act. 


2. The property acquired, 12.55 
acres of land, situated, we are told by 
the learned Advocate General, near the 
beach within the limits of the Corpora- 
tion of Trivandrum, belonged to three 
brothers who were at the relevant time 
residing in Malaya. They are 
and held the property as tenants-in- 
common. Notice under Section 9 of the 
Act was issued to them by the Collector 
(a Special Land Acquisition Tahsildar, 
whom we shall hereafter refer to as the 
Land Acquisition Officer) on 12-3-1963 
calling upon them to file their claims by 
29-3-1963. The notices, it would appear, 
were sent by registered surface—mail, 


3, 4 


‘and, seeing that the section requires at 


least 15 days’ time to be given for filing 
claims, this conduct on the part of the 
Land Acquisition Officer calling for 


-claims from persons resident in Malaya 
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within 17 days of the Issue of the notice, 
probably less after the posting of the 
communication hardly impresses us as a 
responsible way of discharging statutory 
functions affecting valuable property 
Sg The notices were actually receiv- 

ed by the . owners only on 26-3-1963. 
Four days later, on 30-3-1963, the award 
was made allowing compensation at the 
‘rate of Rs. 40/- per cent. This was, of 
course, before` the owners could put in 
their claim. Notice of the award was 
issued under Section 12(2) of the Act on 


30-3-1963 and. it admittedly reached the. 


owners on or before 2-5-1963. On 2-5- 
1963 a communication. Ext. C 1. purport- 

ing to be by all the three brothers but 
signed by only one of them was sent to 
the District Collector, Trivandrum. This 


was in the form of an appeal against the 


award of the Land Acquisition Officer. 
It said that the compensation awarded 
was inadequate, that on the evidence put 
forward the owner should get at least 


Rs. 5000/~ per acre, and that even at that . 


price it was impossible to get land in 
the locality. It ended up with the prayer 
that the appeal 
sympathetic consideration of the District 


Collector and that it was left to him to 


enhance the valuation at his discretion. 
A copy of this communication was sent 
to the Land Acquisition Officer and 
seems to have been received by him on 
10-5-1963. On 28-8-1963, one of the 
brothers who had come to India armed 


with a power of attorney from. the re-. 


- maining two made a formal application 

for a reference to the Court under Sec- 

tion: 20 of the Act, (Section 18 of the 

~ Land Acquisition Act, 1894) and, on the 

basis of this application, the Land Acqui- 

Court Officer made a reference to the 
urt. 


era The Court held that the re- 
ference was incompetent since the appli- 
cation under Section 20 had been made 
out of time. It declined to regard Ext. 
C 1 as an application under Section 20. 
Nevertheless, it considered the claim 


made by the owners on the merits, and, 


on the evidence, came to the conclusion 
that the proper - compensation for the 
land was Rs. 60/- per cent. And, not- 
withstanding that it was of the view that 


the reference to it was incompetent, it. 


proceeded to make an award to the effect 
that the owners were entitled to get only 
the amount awarded by the Land Acqui- 
sition Officer and rejecting their claim 
for enhanced compensation. 'The owners 
- have appealed claiming compensation at 
the rate of Rs. 80/- per cent. The case 
has come up before us since a Division 
Bench of this court thought that the 
decision of a Full Bench. of this court in 
Padmanabhan v. State of Kerala, 1962 
Ker LJ 510 = (AIR 1963 Ker 3 (FB)) 
to the- effect that the Court should not 
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a mere executive 


should receive the- 


‘the 


ALE 


entertain a reference Tade on an ap 
plication preferred out of time required 
reconsideration. 


4. ` The Court gets jurisdiction 


„only on a reference -being made to it; 


and that reference, needless to say, must 
be a proper reference made in accord- 
ance with the provisions of the Act. A 
reference can be made under Section 20 
of the Act only on application made for 
the . purpose and the section expressly 
provides that every such application 
shall be made within the time specified 
therein. If an application is made out 
of time, the Collector has no jurisdiction 
to make a reference and if he does make 
a reference, it is. strictly - speaking, no 
reference, and the Court has no jurisdic- 


_ tion to entertain it. This was the view 


taken in 1962 Ker LJ 510.= (AIR 1963 
Ker 3 (FB) )-and, with great respect, we 
do not think that’ it requires reconsidera- 
tion. Whether in making the reference 
the Collector acts as a quasi-judicial or 
authority makes no 
difference whatsoever -to- the question of 
his competency to make a reference on 


an application made out of time In 


elther case, the reference would be in- 
competent,. and the Full Bench decision 
we have. referred to in no way- depends 
for its conclusion om the circumstance 
of the Collector acting in.a judicial capa- 
city. That being so, the decisions in 
Harish Chandra v. Dy. L. A. Officer, AIR 
1961 SC 1500 and Grant v. State of 
Bihar, AIR 1966 SC 237 to the effect: that 
Collector’s. award only takes the 
place of an offer and cannot be regard- 
ed as an adjudication binding on the 
owners seems to us to have a aE 
on the question. Nor are in the 


. least -able to see how, as contended by 


counsel for-the appellants, Art. 31(2) of 
the Constitution can compel us to read 
the provisions of the Act as requiring 
that there should be an adjudication by 
the Court whether. or not an application 
for a reference is made under Sec. 20. 
or. if made, is made in time. We also 
fail to see what bearing Section 23; (Sec- 
tion 21 of the Central Act), which res- 
tricts the scope of the inquiry on a re- 
ference properly entertained, can have 


‘on the question whether the reference 


should -be entertained at. all. It might 
or might not be that the Collector acts. 

an agent of the State — we are 
neined to think Ghat in madre a re 


. ference under Section 20 he acts in. dis- 
charge of his own statutory duty and 


not as an agent of the State. But, even 
if he does act.as an agent of the State, 
we do not think that the State can be 
permitted to so discriminate between 
persons as to be allowed. when it is so 
pleased, to make references which under 
the law are incompetent.. Or that the 


1971 as 
Court to which a reference is made is 
bound to entertain an incompetent re- 


ference merely because it is made by the 
party who stands to be prejudiced 
thereby, ao a 


5. We are however of the view: 


that the Court was wrong in thinking 
that Ext. Cl could not be regarded as 
an application under Section 20. If it 
can be so regarded, it is not disputed 


that it is in time It is true that it was’ 
three co- ` 


signed by only one of the 
owners. But, it purports to be by all 
the three. and we regard it as a settled 


law that one co-owner by himself can. 


initiate legal proceedings for the protec- 
tion of the interests of all the co-owners, 
The decisions in State of Travancore- 
Cochin v. Kuttipparu Amma, 1958 Ker 
LJ 1012 = (AIR 1959 Ker 136) and M. 
Ibrahim Sahib v. L. A. Officer. AIR 1958 
Andh Pra 226 are readily distinguish- 


able, for, in those cases it would appear. 


that the co-owner concerned applied for 
a reference to the Court only in respect 
of his own share in the property ‘sud 
not for and on - behalf of all the co- 
owners. - 


6. Ext. C1 it is true was addres- 
sed to the District Collector, but a: copy 
of it was sent to the ‘Land Acquisition 
Officer, and, indeed, it is this copy that 
has been marked as Ext. Cl. What is the 
substance of Ext. C1? It clearly states 
that the compensation awarded is too 
low and that the owners are not prepar- 
ed to accept it. 
the claim that the compensation should 
be enhanced. And it clearly shows that 
the owners are appealing to an authority 
whom they regarded. though mistakenly, 
as competent to adjudicate in the matter. 
The communication of the copy to the 
Land Acquisition Officer amounts, in 
these circumstances, to a notice to him 
that the owners want to take his award 


before an authority competent to grant ` 


them higher compensation; and this, it 
seems to us, satisfies the requirements of 
Section 20. That the authority compe- 
tent to adjudicate on the award was 
wrongly assumed to be the District Col- 
lector, and not the Court, cannot affect 
the position. Nor can the absence of an 
express request to the Collector to refer 
the matter to the Court. The objection. 
it is expressly stated. is with regard to 
the amount of compensation. and that 
distinguishes this case from the. case in 
Veeraraghava Iyer v. S. T. M. Project, 
1957 Ker LT 1040 where no ground of 
objection whatsoever was stated. That 
also es this case from the case 
considered in Trichur Dt. Co-operative 
Bank v. Dy. Collector, 1963 Ker LJ 193 
wherein the application contained noth- 
ing more than a request that the amount 
awarded may be paid under protest. 
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It definitely contains — 
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7. It is urged that Ext. C 1 says 
that the owner should’ get at least 
Rs. 5000/- per acre and that this con~ 
stitutes not merely an admission but an 
estoppel by pleading against a higher 
claim. - But, apart from that to say that 
compensation of at least Rs. 5000/- per 


“acre should be. paid is not to say that 


the land is not worth more, it will be 
recalled that Ext. C 1 expressly states 
that even at that rate it is impossible 
to pet land in the locality. This is clear- 
ly a statement to the effect that the 
market value of the land is more than 
Rs. 5000/- per acre., Moreover, after the 
case came to the Court, both sides filed 
statements which the Court regarded as 
the pleadings before it. and, in the state- 
ment filed by the appellants they claim- 
ed compensation at the rate of Rs. 80/- 
per cent. In their formal application for 
a reference, made out of time, they had 
claimed compensation at the rate of 
Rs. 120/-. per cent. In these circum- 
stances we are unable to regard the 
claim of at least Rs. 5000/- per acre 
made in Ext. C 1 as an estoppel or an 
admission precluding the appellants from 
showing that the land is worth more. 


8. So far as the merits of the ap- 
pellants’ claim are concerned, we think 
that the conclusion reached by the Court 
is a fair conclusion on the evidence 
adduced before it. Neither side has 
been able .to show us that it is wrong} 


‘Indeed neither has attempted to do so. 


9. We might perhaps mention 


-that a preliminary obfection was taken 


to the-maintainability of this appeal on 
the ground. that there- being no proper 
reference to it, the Court had no juris- 
diction to adjudicate in the matter and 
therefore could not have passed an 
award. It is only against an award that 


. an appeal lies under Section 60 of the 


Act.. But. the Court did make an award. 
and, whether that was with or without 
jurisdiction, the provision for apveal is 
attracted. Moreover, as we have found, 
there was in this case, a proper refer- 


'Tence under Section 20 of the Acti and 


hence the very basis of the objection 


10. In the result we allow this 
appeal in part and award the appellants 
compensation at the rate of Rs. 60/- per 
cent. with the usual solatium of 15% 
and interest at 4% per annum from 20-4- 
1963 on which date possession was taken. 
We mene no order as to costs. 


Appeal ee allowed, 


ein RD R 


to.’ 
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P. GOVINDAN NAIR AND 
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K. K. Kuruvilla, Appellant v. Execu- 
tive Officer, Parathode Panchayat, Res- 
pondent. 


Writ Appeal No. 734 of 1969, D/- 
14-11-1969 against judgment of this Court 
in O. P. No. 4012 of 1966. ; 


Panchayats — Kerala Panchayats 
Act (32 of 1960), S. 69 — Professional 
tax — Person exercising profession in 
_ several Panchayats and also residing in 
one of them — Tax is payable to each 
Panchayat — Sub-sections (4) and (5) of 


S. 69 do not apply — Constitution of 


India, Art. 276 (2). 


If a person residing within area of 
a Panchayat exercises any profession 
within that Panchayat as well as within 
other Panchayats also, then he is liable 
to pay tax to each of the Panchayats on 
the professional income earned by him 
in each Panchayat respectively. Neither 
sub-section (4) nor (5) of S. 69 applies in 
such case. (Para 24) 


The purpose of suboacetions (4) and 
(5) is to provide relief against taxation 
more than once in respect of the same 
income. Sub-section (4) guards against 
‘multiple taxation resulting from either 
change of place of residence or change 
of place of business within a half year. 
On the other hand, sub-sec. (5) guards 
against double taxation in case of a per- 
son who only resides in one Panchayat 
but carries on business in one or more 
other Panchayats. In such case he is 
liable to pay higher of the two-amounts 
of taxes, viz. tax leviable by Panchayat 
where he resides and total tax leviable 
by each of the Panchayats where he ex~ 
ercises profession. It is the element of 
residence within the Panchayat area al- 
though exercising no profession therein, 


that makes him liable to tax on the pro-' 


fession exercised by him without that 
Panchayat area, and it is to this kind of 
residence that the expression in sub- 
section (5) refers. A person who both 
exercises a profession and resides within 
the same Panchayat area is caught by 
sub-clause (i) and not by sub-clause (ii) 
of Cl. (a) of S. 69(1), the latter sub- 
clause being applicable only to a case 
‘where a profession is exercised without 
and not within the area of the taxing 
Panchayat. Sub-section (5) of S. 69 does 
not apply to a person exercising a pro- 
fession within the limits of the local 
authority wherein he resides. O. P. No. 
4012 of 1966 (Ker), Affirmed; O. P. No. 
333 of 1969 (Ker), Approved; 1968 Ker 


IN/JN/E449/70/DVT/B 


A. I. BR. 


LT 252 & O. P. No. 1393 of 1964 (Ker) 
& 1966 Ker LT 115. Overruled. 
(Paras 8, 9, 10, 15) 
Cases Referred: Chronological Paras 
(1968) 1968 Ker LT 252 = JIR 
(1968) 2 Ker 112, Executive Off- 
cer v. Abraham 2, 4, 17, 18, 
19, 20, 22 
(1966) 1966 Ker LT 115 = 1965 
Ker LJ 998, Abraham v. Execu-« 
tive rea Peruvanthanam, 
Panchaya 4 29 
(1966) O. Ey No. .333 of 1966 (Ker), 
Ravi Ravi Nambudiripad v. State 

of Kerala 4, 

(1964). O. P. No. 1393 of 1964 (Ker), 
Abraham v. Executive. Autho- 
rity “Peruvanthanam, Panchayat - 
4, 18, 20, 21, 22 

M/s. V. O. John and Jimmy John, 
for Appellant; Mani J. Meenattoor, for 
Respondent. 

RAMAN NAYAR, C. J.: Section 66 
of the Kerala Panchayats Act (The Act, 
for short) says (among other things) that 
every’ Panchayat shall levy in its area 
a profession tax. Section 69 lays down 
how this tax is to be levied: 


“69. Profession tax.— (1) The pro- 
fession tax shall, subject to such rules 
as may be prescribed be levied every 
half year in every Panchayat area on— 


(i) every company which transacts 
business in such Panchayat area for not 
less than sixty days in the aggregate in 
that half year; and 

(ii) every person who, in that half 
year— 

(a) exercises a profession, art or 
calling or transacts business or holds any 
appointment, public or private— 

(i) within such Panchayat area for 
not less than sixty days in the aggregate, 


(ii) without such Panchayat area 
but who resides in it for not less than 
sixty days in the aggregate, or, 

(b) resides in such Panchayat area 
for not less than sixty days in the aggre- 
gate and is in receipt of any pension or 
income from investments. 


(2) The profession tax shall be levi- 
ed at such rate as may be fixed by the 
Panchayat not exceeding the maximum 
rates prescribed. 


(3) A person shall be chargeable 
under the class appropriate to his aggre- 
gate income from all the sources speci- 
H in sub-section (1) as being liable to 

e tax. 


(4) If a company or person. proves 
that it or he has paid the sum due on 
account of the profession tax levied 
under this Act, or the companies or pro- 
fession tax levied under the Trivandrum 
City Municipal Act, 1116, the Madras 
District Municipalities Act 1920, Travan- 


© core District Municipalities Act, 1116, or 
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the Cochin Municipal Act 17 of 1113, or 
any tax of the nature of a profession tax 
imposed under the Cantonments Act, 
1924, for the same half year to any 
Panchayat or Municipal Council or 
cantonment authority in the State of 
Kerala, such company or person shall 
not be liable by reason merely of change 
of place of business, exercise of profes- 


Sion, art or calling, appointment or resi- 


dence to pay to any other Panchayat, 
Municipal Corporation or Municipal 
Council or cantonment, authority more 
than the difference between such sum 
and the amount to which it or he is 
otherwise liable for the profession or 
companies tax for the year under 
this Act or any of the aforesald Acts. 


(5) Nothing 
tion shall be deemed to render a person 
who resides within the local limits of 
one local authority and exercises his 
profession, art or calling or transacts 
business or holds any appointment within 
the limits of any other local authority 
or authorities liable to profession tax for 
more than the higher of the amounts of 
tax leviable by any of the local autho- 
rities. In such cases the Government 
shall apportion the tax between the local 
authorities in such manner as they may 
deem fit and the decision of the Govern- 
ment shall be : 


Provided that where one of the 
local authorities concerned is a canton- 
ment authority or the port authority of 
a major port, the decision of the Gov- 


ernment shall be subject to the concur-- 


rence of the Central Government. 
x x l x x” 


2. The Appellant before us ex- 
ercises a profession, the profession of a 
planter (we are-using the a aia en 
sion” to include everything the pursuit 
of which is mentioned in Section 69(1) 
(ii) (a) of the Act as attracting the tax, 
namely, a profession, art or calling or a 
business or an appointment): within the 
local limits of the local authority, name- 
ly, the Kanjirappally Panchayat, where 
he resides. But, he exercises the pro- 
fession of a planter also within the limits 


of another local authority, namely, the- 


Parathode Panchayat. The-income dertv- 
ed by him from his profession in each 
Panchayat is sufficient to attract the 
maximum levy of Rs. 125/~ per half year. 
He had paid the entire tax due for the 
two half years of 1964-65, namely, 
Rs. 250/-. to the Kanjirapally Panchayat: 
nevertheless the Parathode Panchayat 
demanded of him the tax in respect of 
the income earned within its lUmits, 
namely, the maximum amount of Rupees 
125/- for each of these half years. The 
appellant came with the present writ 
petition for quashing this demand made 
by the Parathode Panchayat, and, his 
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contained in this sec-. 


“local 
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petition having been dismissed by a 
learned single judge of this Court on the 
strength of the Division Bench ruling in 
Executive Officer v. Abraham, 1968 Ker 
LT 252 he has come with this appeal, his 
contention being that both sub-section (4) 
and sub-section (5) of S. 69 of the Act 
preclude the Parathode Panchayat from 
any demand on him. 

The case depends entirely on 
the true construction of, sub-section (4) 
and sub-section (5) of 69. Sub-sec- 
tion (4) is a poner nm simple sub- 
section. But sub-section (5) because of 
its inept wording — indeed that charge 
might well be levelled against the section 
as a whole — presents considerable difi- 
culty. 

4. We shall first construe the sub- 
sections for ourselves, doubtless inform- 
ed and forewarned by what other judges 
have said about them, and then proceed - 
to consider the decisions, the real or ap- 
parent conflict between which has been 
responsible for this case coming before 
us, namely, the decisions in 1968 Ker LT 
252 already referred to, Abraham v. Ex- 
ecutive Authority, Peruvanthanam Pan- 
chayat, O. P. No. 1393 of 1964 (Ker); 
Abraham v. Executive Officer, 1966 Ker 
LT 115 and Ravi Ravi Nambudiripad v. 
The State of Kerala, O. P. No. 333 of 
1966 (Ker). ` 

5. For the proper construction of 
the sub-sections in question, it is- neces- 
sary to examine the scheme of the sec- 
tion: and the purpose of the sub-sections. 
Put briefly this is the scheme and the 
purpose: The tax is a tax on profes- 
sions. It is leviable -by Panchayats and 
other local authorities, primarily on the 
professional income earned by the per- 
son taxed within the limits of the taxing 
local authority. (Section 69(1) (ii) (a) (i) 
read with Section 69(3)). But a lo 


‘authority within . whose limits a profes- 


sional man merely resides without ex- 
ercising any profession therein would 
then go without any tax so far as he is 
concerned. So such an authority is 
allowed to tax him on the professional 
income earned by him without its limits. 
(Section 69(1) (ii) {a) (i) read with Sec- 
tion 69(3)). Exercise of a profession or 
residence for 60 days is sufficient to 
attract the tax for the half year. This, 
and the liability to taxation both by the 
authority of residence and the 
local authority or authorities of exercise 
of profession should not however. result 
in the same professional income being 
taxed more than once. And hence sub- 
tions (4) and (5) of S. 69. 

6. Rid of the words unnecessary for 
the present purpose, sub-sections (1). (2) 
ees (3) of the section may be re-written 

us. 

“69. Profession tax— (1) The profes- 

sion tax shall, subject to such rules as 
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may be prescribed be levied every half 
basin in every Peony ee apa on— 


(it) every o a who, in that half 
year— 

(a) exercises a profession 
calling or transacts business or holds any 
muse Tiger public or private— 

(i) wi such Panchayat area for 
not less ea sixty days in-the aggregate, 
or 

(ii) without such Panchayat area buf 
who resides in it for not less than sixty. 
days in the anarenate, 

xx 

~ (2) The rosdi Ei shall be 
Jevied at such rates as may b fixed by 
the Panchayat not exceeding the maxi- 
mum rates prescribed, 


(3) A person shall be .chargeable 
under the class appropriate to his aggre- 
gate income from all the sources speci- 
the in sub-section (1) as being liable to 

e tax.” 


' Oe Sub-~section (3) of the agit 
read with Rule 3 of the Kerala Pan- 
chayats (Profession Tax) Rules which 
prescribes the um rates of 
yearly tax makes it clear that the sub- 
ject-matter of the levy is the professional 
income earned during each half year. 
And sub-sections (1) and (3) of the sec- 
tion read with sub-section (1) of S. 66 
make it clear enough that the tax levi- 
able by each Panchayat within the 
limits of which a person exercises a pro- 
fession is on the income earned within 
these - limits. (To levy a profession tax 
in-its area on every person who exercises 
a profession within such area or who, 
exercising a profession without ‘such 
area, resides in it, a Panchayat must be 
selzed of either the person or the pro- 


fession. If it-is seized of the person his. 


entire professional income, wherever 
earned, would be within:its grasp. Not 


so if it is seized only of the profession, _ 


In such a case only the income earned 


within its limits would be within its. 
reach and to tax income derived from . 


the exercise of a profession without its 
area would be to levy a profession tax 
without and not within its area. Nor, 
in the case of such a levy, would there 
be. any nexus between the Panchayat 
and the subject-matter of the tax, name- 
ly, the income earned from a profession 
exercised without its area by a person 
who does not reside within its area, to 
justify the levy. The mere exercise of 
a profession within its area would hard- 
ly be. sufficient for taxing a profes- 


‘gion exercised without its area. And it . 


would be unduly burdensome if, in the 
ease of a person exercising a profession 
within the limits of.a number of local 
authorities each of these local authorities 
were to tax him not only on the income 


[Prs. 5-9] K. K. Kuruvilla v. Parathode Panchayat (FB) 


art or 


- simple matter. 
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earned within its limits but on his 
aggregate income. He would have to 
suffer multiple taxation. in respect of the 
same income which is against the canons 
of taxation and to obviate which, as we 
shall show sub-sections (4) and (5) of 
S. 69 are designed. 

Reference may also be made to R. 7 
of the Rules which, recognizing this, 
provides for the computation of the in- 
come earned - within the taxing Pan- 
chayat when a profession is exercised by 
the same person both within and with- 
out. that Panchayat and for the levy of 
tax only on such income. Sub+sec. (1) 
of S. 69 also provides that when a per- 
son resides in a Panchayat area without 
exercising any profession therein, that 
Panchayat is entitled to levy a tax on 
him in respect of the income: earned by 

by exercising a profession without 
that Panchayat area, which would mean 
the total income earned by him from his 
profession wherever it is earned within 
the area to which the Act applies, name~ 
ly, the State of Kerala. And the sub- 
section makes it clear that exercise of 
a profession, or residence within a Pan- 
chayat area, for not less than sixty days 
in the aggregate in a half year is suff- 
cient to attract the tax on the income 
for the whole half year. 


8. As we have already. observed, 
the purpose of sub-sections (4) and (5) is 
to provide relief against taxation more 
than once in respect of the same income. 
This can arise in two. ways. Sub-sec- 
tion (4) provides for one and stib-s. (5) 
for the other. 


9. If a person ns his resi- 
dence or place of business twice within 
a half-year, it is theoretically possible 


for him to attract taxation at the hands 
.of three local authorities in -respect of 
-the total income earned by him during 
that half year, although ordinarily a 


change of residence or place of. business 
would -not attract more -than. two. It 
is to guard. against multiple-taxation as 
a result of such a change of residence 
or place of business that sub-section (4) 
is designed, and as we have already 
said, its construction is a comparatively 
Its meaning is clear if 
we read the clause, “by reason. merely 
of change of place of business; exercise 
of profession, art or calling, appointment 
or residence” occurring in the sub-section 

as “by reason merely of change of place 
of business, change of place of exercise 
of profession art or change of 
place of appointment or change of place 
of residence”. If the words, “change of 
place” are confined to business .and do 
not qualify the remaining professional 
activities or residence, the sub-section 
would make no sense. ‘The sub-section, 


- it is clear, has no application in the pre- 


sent case sinceitisnotasa result of any 
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change of place of residence or place of 
pellan 


business that the ap become 
table to pay tax to two local authorities. 


10. The 
double taxation. in respect of the same 
income can -arise and for which sub-sec~ 
tion (5) provides is this: If a person ex- 
ercises his profession within the limits 
of more than one local authority within 
the limits. of one of which he resides, he 
would be liable to pay tax to each local 
authority on the income earned by him 
within its limits. -But then a person 
might reside within the limts -of one 
Panchayat or other local authority with- 


out exercising any profession therein but 


might be exercising a profession within 
the Hmits of one -or more other Iocal 
authorities. In such a‘case, but for sub- 
clause (ii) of Cl. (a) of sub-section (1) (ii) 
of the section the Panchayat within the 
local limits of which he merely resides 


would be able to levy no tax on him. . 
Obviously it has a claim to tax him. His : 


residence therein is -by itself a sufficient 
nexus, and, moreover, he enjoys the am- 
enitles it provides (such as they are) as 
much as the amenities ee by the 
‘other local authorities within 
vane of which he exercises a profes- 

n 
ables the Panchayat area within which 
he resides to tax him in respect of the 
income earned by him by the exercise of 
his profession without that area. The 


tax it would be entitled to levy on him,- 


wo be. as we have. already seen, the 
tax on the total professional income 
earned by him without its limits. sub- 


ject, of course, to the Constitutional. 


maximum of Rs. 250/- per year. 


Now what.is the result? 
case of a person who merely resides 
within the limits of one local authority, 
but who exercises a profession within the 
limits of two or more other 1 
rities. To each of these other local 
authorities he would be Hable to pay tax 
on the professional income earned by 
him within its limits, subject, of course, 
in each case, to the limit of ‘Rs. 250 per 

year. He would also be Hable to pay 
the local authority within whose limits 
he merely resides the tax leviable on the 
total professional income earned ‘him. 
Thus, while each local authority where’ 
he exercises a profession taxes 
in respect of the income earned bv him 
within its limits,.so that ‘in thelr case 
there: is no question of the same income 
being taxed more than once — the Con- 


tax “payable in respect of any one per- 
son to the State or to any one Munici- 
pality, District. Board, Local Board or 
other local authority in the State” — 
the local- authority within whose limits 
he merely resides taxes 
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basis of the oe professional income 


other way in which’ 


- limits he. exercises a profession. 


the local 
That is why. sub-clause (ii) en- 


Take the 


ocal atha as. it appears in the 


profession, art or calling 
-the limits of another local 


on the. 
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derived by him within the limits of the 


other local. authorities. That taxation 
would be of the same ruthotities is taxed 


local authority heres whose 
limits he merely : resides, and, on the 
tings the total of the taxes leviable on 

him by the local authorities within whose 
What 
the sub-section really means to say is 
that-he is not Hable to pay more than 


the higher of these two amounts. When 


he has paid the higher of the two 
amounts, it is for the local authorities 
who have not obtained their due share 
to go to the Government for an appor- 


poe And, despite the obscurity of 


e, we think it is possible to 
read the sub-section in this way. 


11. The eee (sub-s. (5) 
of. Section 69) is by no means a new- 
comer in the fleld of statute law. It has 
its counterpart in identical language, in 
the municipal and other local govern- 
ment statutes, not merely of this State 
but also of the Madras State. Yet coun- 
sel on both sides assure us that their 


‘industry has not been able to unearth 


any decision- on the construction 
of the sub-section except the few deci- 
sions of this Court to which we have el- 
ready referred. However, we think it 
will be clear that the meaning we have 
attributed to the sub-section is the true 
meaning if we look into the history of - 
the ‘sub-section as it appears in the 
Madras District Municipalities Act, 1920. 
It appears there in identical language as 


sub-section (4) of Section 93; and there 


ean be little doubt that the sub-section 
Kerala Panchayats 
Act and the other local government 
statutes of this State is but a reproduc- 
tion of that sub-section. 


12. ‘That sub-section (sub-sec. (4) . 
of S. 93 of the Madras District Munici- 


thus: 


“(4) Nothing contained in this sec- 
tion shall be deemed to render a person 
who resides within the local limits of 
one local authority and exercises his 
or transacts 
business or holds any appointment within 
authority 
liable to profession tax for more than 


palities Act, 1920), as it emerged from the 


` the higher ‘of the amounts of the tax 
'-leviable by 


elther of the local autho- 
rities. In such a case the Local Govern- 
ment shall apportion the tax between 
the local authorities in such manner as 


-they may deem fit and the decision of 


the Local Government shall be final.” 
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The use of the plural, “amounts” in 
juxtaposition with the words, “leviable 
by either” when there is only one 
amount leviable by each might be open 
to question. But the meaning is clear. 
A person who merely resides within the 
limits of one local authority without 
- exercising any profession therein, but 
exercises a profession within the limits 
of another local authority, is not liable 
to pay more than the higher of the two 
amounts severally payable by him to the 
two authorities. 


13. This, however, provided only 
for the simple case of a person merely 
residing within the limits of one local 
authority while exercising a profession 
within the limits of another local autho- 
rity. It did not provide for the more 
complicated. case of such a person ex- 
ercising a profession within the limits of 
more than one other local authority. The 
sub-section as it stood, if applied to such 
a case, would lead to the result of the 
person getting away bv paying the tax 
due to the local authority within the 
limits of which he merely resides if that 
be higher than the several amounts pay- 
able to the local authorities within whose 
limits he exercises a profession, whereas, 
` if he resided within the limits of any 
one of the local authorities where he 2x- 
ercised a profession the sub-section would 
not (as we shall show) apply and he 
would have had to pay to each of the 
local authorities the tax payable on the 
income earned therein, in ‘all the sum- 
total of the taxes payable to the several 
local authorities. To provide for this 
more complicated case, the sub-section 
was modified in its passage through the 
legislature; but what was done (possibly 
in a hurry in the exigency of the situa- 
tion) was .only to substitute the words, 
“any. other’ for, “another”, to add the 
, “or authorities” after “other local 
authority”, and to substitute the words 
“by any of’ for the words, “by either 
of’ with the result that the sub-section 
is now worded (after the adaptation it 
has undergone) exactly like sub-s. (5) of 
S. 69 of the Kerala Panchayats Act, the 
statute we are now construing. It is, 
however, significant that the words 
“higher or highest” were not substituted 
for the word, “higher”. 


14. The only liberties we are 
taking with the language of: the. sub- 
section is to read the words “who resi- 


des within the local limits of one local 


authority” as, “who resides within the 
local Limits of one local authority with- 
out exercising any profession therein” 
— this is not really taking a liberty but, 
as we shall see, only stating expressly 
what is implied — and the words “by 
any of’ as meaning “either of’, on the 
one hand the local authority within 


son’ concerned exercises 
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which the person concerned merely re- 
sides, and, on the other, the local autho- 
rity or authorities within whose limits 
he exercises a profession. He is liable 
to pay only the amount payable to the 
former, namely, the local authority with- 
In whose limits he merely resides or the 
total of the amounts payable to the 
latter, namely, the local authority or 
authorities within whose limits he ex- 
ercises a profession, whichever is higher.. 
(Hence the word, “higher” and not 
“higher or highest”, only two amounts 
and not more being contemplated. The 
former amount can be higher as, for 
example, when the rate is higher in the 
former local authority or when the per- 
i a profession 
within the area of a local authority as 
also within areas not falling within the 
limits of any local authority). These 


liberties, we venture to think, are not 


unwarranted and are quite essential if 
anomalies that might imperil the very 
vires of the sub-section are to be 
avoided. . 


15. It is-said that on a plain read- 
ing the expression, “who resides within 
the limits of one local authority” oc- 


. curring in the sub-section would take in 


also the case of a person who not mere- 
ly resides but also exercises a profession 
within the limits of that local authority. 
By itself it no doubt would. But read 
it with what follows, “and exercises his 
profession x x x x within the limits of 
any other local authority or authorities” 
— “his profession”, not “a profession” — 
and surely the implication is that he 
does not exercise his profession within 
the limits of the first mentioned local 
authority where he resides. And, ob- 
viously, having regard to the purpose of 
the sub-section, what this expression 
refers to is the case falling within sub- 
clause (ii) of Cl. (a) of sub-section (1) (ii) 
of the section, namely, the case of a 
person exercising a profession without a 
Panchayat area but residing within it. 
It is this element, namely, residence 
within the Panchayat area although ex- 
ercising no profession therein, that makes 
him liable to tax on the profession ex- 
ercised by him without that Panchayat 
area, and it is to this kind of residence 
that the expression in sub-section (5) 
which we are now considering refers — 
a person who both exercises a profession 
and resides within the same Panchayat 
area is caught by sub-clause (i) and not 
by sub-clause (ii) of Cl. (a) the latter 
sub-clause being applicable only to a 
case where a profession is exercised 
without and not within the area of the 
taxing Panchayat. If the expression is 
not read in that manner, anomalous 
results would follow. By way of ex- 
ample, take the case of a person ex- 
ercising,a profession within the limits of 
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two local authorities. If he happens to 
Teside in one of them he need pay tax 
only on the professional income earned 


within the one or the other, whichever 


makes for the higher amount of tax. But, 


if he happens to reside within the limits 
of some other local authority he will 
have to pay tax on the professional in- 
come earned in both the two local 
authorities- wherein he exercises his pro- 
fession. But, if the expression is read 
in the manner we have read it he would 
have to pay tax on his entire professional 
come in either case, the sub-section not 
applying in the case of a person exercis- 
a profession within the limits of the 
local authority wherein he resides. 


16. . It is contended that this 
anomaly is reached only by forsaking 
the literal construction of the sub-sec- 
tion which it is said is this: A person 
who resides within the limits of one 
local authority, whether or not he- ex- 
ercises any profession therein, and ex- 
ercises a profession within the limits of 
one or more other local authorities, is 
liable to pay only the highest of the 
several amounts of the tax payable to the 
several local authorities. Apart from 
that, this is clearly not the literal con- 
struction, this would lead to the greater 
anomaly that while a person who ex- 
ercises a profession within the limits of 
two or more local authorities but does 
not reside within the limits of any local 
authority (being, for instance, resident 
outside the State or in a place within 
the State which is not within the limits 
of any local authority — that there is 
now in this State no place which does 
not fall within the limits of one local 


authority or other, at least so it is said, 


is an accident that does not affect the 
reasoning) would have to pay tax to each 
of them on the income earned therein, a 
person who resides within the limits of 
a local authority and exercises a pro- 
fession within the limits of two or more 
such authorities will have to pay no more 
than the highest of the several amounts 
of tax payable to the several authorities. 


17. In the case considered in 18968 
Ker LT 252 the person assessed to tax 
was a resident of the Kanjirappaly Pan- 
chayat. As to whether or not he ex- 
ercised any profession thereln, there was 
no evidence. But he did exercise the 
profession of ‘a planter in the Kumaly 
‘Panchayat, and the income derived by 
him therefrom was sufficient to attract 
the maximum of Rs. 125/- per half year. 
He had paid the maximum tax of Rupees 
125/- per half year levied on him by 
the. Kanjirappally Panchayat for the six 
half years in question, and on his re- 


fusal to pay the tax demanded by the ` 


Kumaly Panchayat for the same half 
years, he was prosecuted ‘by that Pan- 
chayat for an offence under Section 74 


‘it omitted 
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of the Act. He was acquitted, and the 
Panchayat came to this Court on appeal 
against the acquittal. Holding that the 
person. was liable to pay tax to both 
Panchayats if he was exercising. a pro- 
fession in both, the Kanjirappally Pan- 
chayat assessing him on the income earn- 
ed within its limits, but that the Kanji- 
rappally Panchayat was not entitled to 
levy any tax on him if he was only resid- 
ing and not exercising any profession 
therein and was only entitled to ask the 
Government for a share of the tax levi- 
ed. by other local authorities . within 
whose limits he was exercising a profes- 
sion, a division bench of this Court set 
aside the acquittal and ordered a retrial. 
(With great respect we might observe 
that, if that be the true position, the 
person concerned was, in any case, Hable 
to pay tax to the Kumaly Panchayat 
wherein he admittedly exercised a pro- 
fession and to which he had admittedly 
paid nothing so that it is difficult to 
follow why a retrial was ordered. More- 
over, the finding that the Kanjirappally 
Panchayat wherein he was residing was 
not entitled to tax him if he exercised 
no profession therein seems to be con- 

to the clear provision in sub-sec- 
tion (1) (ii) (a) (ii) read with sub-sec- 
tions (2) and (3) of S. 69). For doing so 
the words,.“the higher of’ 
occurring in sub-section (5) of S. 69 and 
substituted the word “all” for “any of” 
thus transforming the first sentence of 
the sub-section so as to read: 

“Nothing contained in this section 
shall be deemed to render a person who 
resides within the local limits of one 
local authority and exercises his profes- 
sion, art or calling or transacts business 
or holds any appointment within the 
limits of any other local authority or 


. authorities liable to profession tax for 


more than the amounts of tax leviable 
by all. the local authorities.” 


This invites the inquiry on why, in 
that case, the sub-section was necessary 
at al. For, in no circumstances can 
there be any question of a person being 
called upon to pay more than the total 
of the amounts of tax leviable by the 
local authorities entitled to tax him. 


18. - It so happened that this very _ 
person was exercising his profession of 
a planter also within the limits of the 
Peruvanthanam Panchayat — we are 
stating the facts as simplified in the 
judgment in 1968 Ker LT 252 — and the 
income he earned thereby was such as 
to attract the maximum tax of Rs. 125/- 
per half year. The Peruvanthanam Pan- 
chayat assessed him to profession tax 
notwithstanding that he had paid tax to 
the Kanijirappally Panchayat for the 
same period, and he came to this Court 
with the petition, O. P. No. 1393 of 1964, 
for a writ.to quash the assessment made 
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by the Peruvanthanam Panchayat. The 
petition was allowed on the ground that 
the petitioner had already paid the 
maximum total amount (of Rs. 250/- per 
annum) payable under sub-section (5) of 
Section 69. of the Act to the Kanjirap- 


pally Panchayat. Therefore the Peruvan- 


thanam Panchayat was not entitled to 


tax him but could only go to the Gov-. 


ernment for an apportionment. It was 


on this decision that the learned Magis-. 


trate based the acquittal in the case 
considered in 1968 Ker LT 252. 


19. Taking each. case by itself 
what do we have? Here is a man who, 
so far as the record in 1968 Ker LT 252 
goes, merely resides within the Kanjirap- 
pally Panchayat without exercising any 
prefession therein, but exercises a pro- 
fession within some other Panchayat. 


On our reading of Section 69 of the Act, | 


and, in particular, ‘of sub-section (5) 
thereof, ne would be liable to pay only 
the amount of the tax leviable by the 
Kanjirappally Panchayat or the tax 
leviable by. the other Panchayat which- 
ever is higher. But. taking the two 
_cases together and’ the fact that the same 
person figures in both as the person 
taxed. our reading would mean that he 
would be liable to pay only the tax levi- 
able by the Kanjirappally Panchayat or 
the total of the taxes leviable by the 
other Panchayats (in each case, of 
course, subject to the Constitutional 
limit of Rs, 250/- per annum) whichever 
sum is higher. ae if he was not 
merely residing in the Kanjirappally 


Panchayat but was also exercising a pro- 


fession therein, that Panchayat and every 
other local authority within whose limits 


he was exercising a profession would be: 


entitled to tax him on the professional 
income earned within its limits. To such 
a case sub-section (5) would have no ap- 
plication. 


20. It would appear that it was 
this accident of the same person being 
the object of the tax in both cases that 
focussed the attention of the bench that 
heard 1968 Ker LT 252 to the anomalies 
that would follow on what it thought 
was the literal reading of sub-section (5) 
of S. 69 (anomalies which it has set out 
-at length in paragraphs 9 and 11 of its 
judgment) and persuaded it to re-write 
the sub-section in the manner we have 
already indicated- and..to overrule the 
decision in O. P. No. 1393 of 1964 which 
we have already mentioned and 1966 
Ker LT 115 a.casé we shall presently 
consider. But. as we have observed, its 
solution would lead to this construction 
of the sub-section, namely. that a person 
shall not be liable to pay more than the 
total of the amounts of tax leviable by 
the several local authorities that are en- 


tited to tax him. a construction which 
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as we have already indicated would 
render the sub-section altogether otiose 
since no one can be liable to pay more 
than the total of the several amounts 
he is liable to pay. 


21.: In O. P. No. 1393 of 1964 
(Ker) there was, however. mat 
show that the person concerned AE 
ed a profession in the Kanjirappally 
Panchavat where he resided as well ag 
in the Peruvanthanam Panchayat. As 
we have already shown sub-section (5) 
of S. 69 of the Act has no application in 
such a case and the person concerned 
was liable t to pay tax to each Panchayat 
on the professional income earned by 
within its limits. Therefore, it 
seems to us that this case was wrongly 
decided. 


. 22 1966 Ker LT 115 (We find 
after referring to the papers therein, al- 
though this does not appear from the 
judgment) was a case of person (possibly 
the very person who figured in O. P. No. 


-1393 of 1964 (Ker) and-in 1968 Ker LT 


252) being assessed to tax by several Pan- 
chayats on the basis of his exercising his 
profession in each one of them. It would 
appear that sub-section (4) of Section 69 
was applied so as to make him Hable 
only for the highest of. the several 
amounts; but, as we have seen, ae 
that sub-section nor sub-section (5) 

oies to sucht a aand ik caame ts Ge 
that the case was wrongly decided. 


23. 0. P No. 333 of 1966 (Ker) 
decided by a Division Bench was a case 
where the person concerned merely 
resided within the limits of one local 
authority without exercising any profes- 
sion therein, but exercised a profession 
in another. It was held, with great re- 
spect rightly, that he was not liable to 
pay more than the higher of the two 


‘amounts leviable by the two local autho- 


rities. 


2A, It follows from what we have 
said’ that since the appellant not merely! 
resides within the limits of the Kanji- 
rappally Panchayat but also exercises a 
profession therein he is liable to pay 
to that Panchayat on the professional 
income earned by ‘him within -its limits) 
and to the Parathode Panchayat on the 
professional income earned by him 
within the limits of that Panchayat. So 
also to any other local authority within 
whose limits he is exercising a profes- 
sion. Neither sub-section (4) nor sub 
section (5) applies in such a case ae 
petition was rightly. by the 
learned single judge.. 


25. - In the result we dismiss this 
appeal but make no order as to costs. 


Appeal dismissed. 


i 
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Kelan’s son Kodakkat. Kannan and- 


_ others. Appellants v. Tharakandi Kadissa 
and others, Respondents. j 
= S. A. Nos. 1369 of 1962 and 422 of 
1964. D/-24-7-1970 from Sub., J. Badagara 
Tri S. Nos. 270 of 1960 and 328 of 
(A) Tenancy Laws — Malabar Ten- 
ancy Act (14 of 1930), S. 39 — Suit for 
recovery of arrears of rent in enforce- 
ment of charge conferred by S. 39 — 
Sub-tenant made party to suit — Decree 
can be made for sale of holding free of 
interest of sub-tenant. _ (Para 2) 

(B) Transfer of Property Act (1882), 
Ss. 65-A, 100 —- Section 65-A can apply 


only in cases where there is contract as- 


in mortgage — It will not apply to statu- 
tory charge as one created by S. 39 of 
Malabar Tenancy Act. (Para 2) 

(C) Tenancy Laws — Malabar Ten- 


ancy Act (14 of 1930), Ss. 43, 39 — Sec- 


tion 43 does not exclude operation of 
S. 39 — Sale in enforcement of charge 
under S. 39 — It is sub-tenancy and not 
tenancy that is extinguished. 

Per Majority (Mathew J.- Contra): 
Where in suit against tenant and sub- 
tenant for recovery of arrears of rent 
in enforcement of charge under Sec. 39, 


a decree for sale of holding is passed - 


free of interest of sub-tenant, Section 43 
will not enable the sub-tenant to con- 


tinue on the holding as such after the 


sale. Under the terms of Section 39 the 


sub-tenant is bound by the charge and - 
by sale pursuant thereto. On sale in en-. 


forcement of charge under Section 39 it 
4s the sub-tenancy and not the tenancy 
that is extinguished. There -can be no 
question of sub-tenant’s right being pre- 
served by Section 43. (Paras 3, 4) 


Cases Referred: Chronological Paras 

(1969) 1969 Ker LJ 386 = 1968 ` 
Ker LT 738, Madhavi v. Kanaran 9 

(1967) S. A. "No. 218 of 1967 A 


(1959) AIR 1959 SC 459 (V 46)= 
1959 Supp (1) SCR 489. Sri Ram 
Ram Narain v. State of Bombay 8 

(1954) AIR 1954 SC 596 (V 41) = 
1955-1 SCR 206. The Dominion Í 
of India v. Shrinbai A. Irani 10 


RAMAN NAYAR, C. J.: The ques- 
Hon in these appeals (arising out of two 
`suits for arrears of rent between the. 


same parties in respect of the same - 


holding but for different pericds)-is whe- 
ther. in a suit for recovery of arrears 
of rent in enforcement of the charge 
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conferred by Section 39 of the Malabar 


Tenancy Act, a decree can be made for 
the sale of the holding free of the in- 
terest of a tenant of the defaulting ten- 
ant, in other words, of a sub-tenant, the 
sub-tenant being party to the suit. The 
courts below have answered this ques- 
tion in the affirmative rejecting the plea 
of the defendants sub-tenants that there 
should be a reservation of their interest. 
The sub-tenants have come to this Court 
by way of second appeal, and their 
appeals have been referred first to a 
Division Bench and then to a Full Bench 
for answering the question. 

2. Section 39 by which the charge 
is conferred reads thus: 


39. Arrears of michavaram’ and 


_ rent to be a first charge on holding after 


revenue.—Arrears of michavaram or rent 
due to. the landlord together with in- 
terest, if any. payable on the same shall 
be a charge on the interést of the person 
from whom they are due in the holding 


-in respect of which they are due 


as at the time’ of the creation of 
such interest, and such charge shall have 


- priority- over all other charges on the 


same except the charge for the revenue 
and any dues thereon payable to Gov- 
ernment or to a local authority and 
made a charge thereon by any law for 
the time being in force.” 


It is clear from its wording that the 
section not merely makes arrears of rent 


‘a first charge on the holding after re- 


venue, but by expressly stating that the 
charge is on the interest of the default- 
ing tenant as at the time of the creation. 


-of his lease, puts it beyond doubt that 


the charge is free of all subsequent 
dealings by the defaulting tenant whe- 
ther by way of mortgage or lease or 
otherwise. True, the main purpose of 
the Act is to confer on tenants the bles- 
sings of security of tenure and fair rent; 
but, it is not altogether unmindful of the 
landlord, and, by Section 39, seeks to 
secure for him the due payment: of the 
rent by making it a charge on the hold- 
ing. The security would be illusory if 


‘dealings by the tenant by way of mort- 
. gage or sub-lease—and a sub-lease. we 
might remark, is the most common form 
of such dealings being. as often as not, 


virtually an .assignment though taking 
the form of a lease—were to prevail 
against it. A sub-tenant can have the 
fair rent payable by him to the tenant 
fixed, and, as this is not likely to be 
more than the rent payable by the ten~ 
ant to the landlord. the tenant’s right 
in .the holding is practically valueless. 

i Having regard to its wording, as to 
its purpose, there can be no doubt that 


the charge given by Section 39 is free 


of any interest such as a sub-lease which 
the tenant might carve out of the hold- 
ing and transfer to a third party. This, 
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by itself, is sufficient to rule out. the 
applicability of sub-section (1) of S. 65-A 
of the Transfer of Property Act by way 
of Section 100 thereof so as to make the 
sub-lease binding on the landlord who 
is in the position of a mortgagee, there 
being: a contrary intention expressed 
Within the meaning of sub-section (3) of 
the section, if S. 39 of the Malabar Ten- 
ancy Act which creates the charge is to 
be regarded as the mortgage deed. But, 
reading Section 65-A of the Transfer of 
Property Act as a whole, and, in parti- 
cular, sub-section (3) thereof, we should 
think that the section can apply only in 
cases where there is in fact a contract 
as in a mortgage and that the words, 
“so far as may be” appearing in Sec- 
tion 100 would rule out its applicability 
to a statutory charge. 


3. The principal contention before 


us has been that Section 43 of the 


Malabar Tenancy Act ensures the con- 
= tinuance of the sub-tenant on the hold- 

ing notwithstanding the sale of the hold- 
ing and that therefore the decree in a 
suit for sale in.-enforcement of the 
charge under Section 39 should, if the 
sub~tenant is party to the suit, provide 
that the sale is subject to the sub-ten- 


ancy. We do not think that the con- 


tention can be accepted. Section 43 


runs thus: 


“43. Rights of a cultivating tenant on 
the extinction’ of landlord’s rights. (Cen- 
tral Act IV of 1882) — Notwithstanding 
anything contained in the Transfer of 
Property Act, 1882, or in any other law 
for the time being in force, or in any 
contract, a cultivating tenant or the 
holder of a kudiyiruppu shall be en- 
titled to continue on the holding as such, 
although the rights of his immediate 
landlord or of any superior landlord 
have been extinguished, whether by 
eviction or by redemption of a mortgage 
or otherwise, subject, however, to a 
liability to pay fair rent and to the pro- 
visions of this Act applicable to a culti- 
vating tenant or the holder of a kudiyi- 
ruppu, as the case may be.” 


In the first place, it is to be observed 
that the non obstante clause with which 
the section opens, “Notwithstanding any- 
thing contained in the Transfer of Pro- 
perty Act, 1882, or in any other law for 
the time being in force, or in any con- 
tract” does not take in the provisions of 
the Malabar Tenancy Act itself, and 
therefore does not exclude the operation 
of Section 39 thereof. -And, if as we 
have found, the effect of Section 39 is 
that the sale is free of the sub-tenancy, 
it follows that Section 43 cannot apply 
to enable the sub-tenant to continue on 
the holding after the sale. It is as if 
the sale were of the sub-tenant’s rights 
as well so that there can be no question 
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of his continuing on the holding. Under 
the terms of Section 39, the sub-tenant 
is bound by the charge and by the sale 
pursuant thereto, and, so long as Sec- 
tion 43 does not: exclude the operation 
of Section 39 so as to release the sub- 
tenant from the charge, there can be no 


question of the sub-tenant’s rights -being 


preserved. 

It is as if the sale were in execution 
of a mortgage by which the sub-tenant 
is bound as for example a mortgage 
jointly executed: by the tenant and the 
sub-tenant. The redemption of a pos- 
sessory mortgage in a case where the 
mortgagee has inducted a tenant on the 
property stands on a different footing. 
For, there Sec. 43 of the Malabar Ten- 
ancy Act abrogates the “other law’. — 
Sec. 111(c) of the Transfer of Property 
Act — the principle underlying which 
is applied to agricultural leases also. Not 
so with regard to Section 39 of the 
Malabar Tenancy Act which. gives the 
landlord a charge embracing the entire 
holding including the interest carved out 
in favour of the. sub-tenant and thereby 
makes a sale in enforcement .of the 
charge binding on the sub-tenant. i 


4. We are also of the view thaf 
a sale of a tenants holding, (unlike the 
determination of a lease or the redemp- 
tion of a possessory mortgage) does not 
involve an extinguishment of his rights 
within the. meaning of Section 43. It is 
only a transfer of those rights as in an 
assignment of a lease or a mortgage, 
and, from a sub-tenant’s point of view 
is not the extinguishment of the rights): 
of his landlord but only the substitution 
of one person: for another as the land- 
lord. On a sale in enforcement of a 
charge against the tenant under Sec- 
tion 39 it is the sub-tenancy and not the 
tenancy that is extinguished. 

5. In the result we dismiss the 
appeals with costs. 

MATHEW, J.: 6. The .suits from 
which the appeals arise were instituted 


for recovery of arrears of rent for the 
years 1134 and 1135 (M. E.) on the basis 


-of a marupat executed by the 1st defen- 


dants predecessor~in-interest in favour 
of the predecessor-in-interest of. the 
plaintiff. The appellants are sub-tenants 
under the ist defendant. In the suits 
they raised various ee but we 
are only concerned with their claim for 
declaration that they are entitled to con- 
tinue on the holding, even if the tenancy 
right of the 1st defendant is sold in ex- 
ecution of the decrees for the arrears of 
rent. Both the courts below negatived 
the claim and decreed the suits. ` 

le The respondents contend that 
Section 39 of the Malabar Tenancy Act 
created a first charge for the arrears of 
rent on the interest of the tenant in the 
holding as at the time of the -creation of 
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such interest, and that any sub-lease or 
other subordinate tenure created on the 
interest of the tenant would be subtect 


to the claim of the landlord for recovery . 


of arrears of rent. In other words, the 
contention is that by the creation of a 
first charge on the tenant’s interest as 
security for arrears of rent, the land- 
lord’s claim to realise them by sale of 
the tenant’s interest as it stood on the 
date of the creation of the interest is 
paramount and would prevail over any 
sub-lease created by the defaulting ten- 
ant in favour of the appellants. I do 
not think it necessary to dispute this pro- 
position. 

Section 43 of the Malabar Tenancy 
Act proceeds on the assumption that a 
sub-tenant has no right to continue on 
the holding when the right of his im- 
mediate landlord is extinguished. The 
only question is whether on the language 


of Section 43, a right to continue on the 


holding has been conferred ‘on him not- 
withstanding the fact that the sub-ten- 
ancy has been determined with the ex- 


. tinguishment of the rights of the tenant,’ 


his immediate landlord, by sale of his 
interest in the holding in execution of a 
decree for the enforcement of the charge. 
Section 43 provides: 

_ “Notwithstanding anything contained 
in the Transfer of Property Act, 1882, or 
in any other law for the time being in 
force. or in any contract, a cultivating 
tenant .or the holder of a kudiyiruppu 


shall be entitled to continue on the hold- 


ing as such, although the rights of his 
immediate ‘landlord or of any superior 
landlord have been extinguished, whe- 
ther by eviction or by redemption of a 
mortgage or otherwise, subject. however, 
to a liability. to pay fair rent and to the 
provisions of this Act appliabcle to a 
cultivating tenant or the. holder of a 
Kudiyiruppu, as the case may be.” 


8. It -was argued for the respon- 
dent that if a tenant’s interest is sold 
in execution of a decree for arrears of 
rent the effect is not to extinguish the 
Tights of the tenant, but to transfer 
them to the purchaser; and the purchaser 
would become the immediate landlord 
instead of the defaulting tenant. In 
other words, the argument was that ‘the 
effect of a sale in execution would be 
not to extinguish the rights of the im- 
mediate landlord, but to substitute the 
purchaser as the immediate landlord, and 
‘therefore, there is really no extinguish- 
ment of the rights of the immediate land- 
lord within the meaning of Section 43. 
There are two answers to this argument. 
In the first place, a sale in execution, 


being a transfer by operation of law of 


all the interests of a tenant in the hold- 
ing, involves an ent of his 
rights in it and the creation of the same 
rights in the purchaser. 
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. A transfer by act of parties or by 
operation of law has to be viewed from 


. two aspects; from the point of view of 


the transferor, or the judgment-debtor 
as in this case, and from the point of 
view of the purchaser. From the point 
of view of the transferor or judgment- 
debtor, it operates to extinguish his 
rights in the property, and from the 
point of view of the purchaser it operates 
as an acquisition of those rights. A 

er is divestitive as well as vesti- 
tive. “The transfer of a right is an event 
which has-a double aspect. It is the 
acquisition of a right by the transferee 
and the loss of it by the transferor’. 
(See Salmond on Jurisprudence, 10th 
Edn., page 346). Apart from that, it is 
possible to visualise a case where the 
execution purchaser of the tenants 
rights is the landlord himself, in which 
case, the rights acquired will be merged 
in the property — it was represented at 
the Bar that the plaintiff has purchased 
the rights of the Ist defendant-tenant in 
execution of the decree. during the pen- 
dency of these appeals —- and in such 
a case, there can possible be no doubt 
that the immediate landlord’s right are 
extinguished. 


So when Section 43 speaks of the 
extinguishment of the rights of the im-. 
mediate or any superior landlord, it 
means the extinguishment of the rights 
of the person who at the moment is the 
immediate or any superior landlord whe- 
ther or not that is followed up by the 
acquisition of the same rights by an- 
other. In Sri Ram Ram Narain v. State 
of Bombay, AIR 1959 SC 459 the aues- 
tion was whether the vesting of the in- 
terest of the landlord in the tenant on 
the ‘Tilers’ Day’ would operate as ex- 
tinguishment of the rights of the land- 
lord in an ‘estate’ within the meaning 
of Art. 31-A of the Constitution. The 
argument was that as Art. 31-A does 
not provide for a transfer of any rights 
in an estate, but only for modification 
or extinguishment of the rights. therein, 
the vesting of the interest of the land- 
lord in the tenant would not attract the 
Article. The Supreme Court negatived 
the contention and observed that the 
vesting of the interest of the landlord 
in the tenant would operate as an extin- 
fuishment or modification of the rights 
of the landlord in the estate, and so 
Art. 31-A would be attracted. 


9. The purport of the expression 
“whether by eviction or by redemption 
of a mortgage or otherwise” in Sec. 43 
came up for consideration in Madhavi 
v. Kanaran, 1969 Ker LJ 386 and a Divi- 
sion Bench of this Court held that the 
word ‘otherwise’ in the context “is com- 
prehensive enough to include all manner 
of extinguishment of the rights. of any 
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immediate or superior landlord. In other 
words, the court said that the word 
_ ‘otherwise’ should not be read as ejusdem 
generis with ‘by eviction or by redemp- 
tion of a mortgage’. The court further 
held that even if the lease created by a 
mortgagee is beyond his power under 
Section 76(a).of the Transfer of Property 
Act, and would determine with the re- 
demption of the mortgage, the cultivat- 


ing tenant, the lessee, would be entitled . 


to continue on the holding under Sec- 
tion 43. In S. A. No. 218 of 1967 (Ker) 
Krishna Iyer, J.. followed the Division 
Bench ruling. There also the lease 
created by the mortgagee was beyond 
-his power under Section 76(a) of the 
Transfer of Property Act, and therefore, 
determined -with the redemption of the 
mortgage; still the cultivating tenant —~ 
the lessee — was held entitled to con~ 
tinue on the holding by virtue of Sec- 
tion 43, 

I see no reason for distinguishing 
the case of a cultivating tenant, whose 
tenancy comes to an end with the ex- 
tinguishment of his immediate landlord’s 
rights by sale in execution of a decree 
for arrears of rent, and case of a 
cultivating tenant under a mortgagee, 
whose lease is determined by . re- 
demption -of. the mortgage by reason 
of the ‘fact that the lease was 
beyond the power of the mortgagee 
under Section 76(a). In both cases there 
is an extinguishment of the immediate 
landlord's rights, in the one case by the 
gale of the interest of the tenant, and in 
the other by redemption of the mort- 
gage. If the legislature thought it pro- 
per to allow the lessee under the mort- 
gagee to continue on the holding, not- 
withstanding the fact. that he has no 
right under the law so to continue by 
paying fair rent as determined -under the 
Act; where is the ent in allowing 
a sub-tenant, who has equally no right 
to continue on the holding because his 
~ Immediate landlord's rights have been 
extinguished by the sale in execution of 
the decree for arrears of rent, to con- 
tinue on the holding by paying fair 
rent? 


10. But it is said that the non 
obstante clause with which Section 43 
opens does not take in the provisions of 
the Malabar Tenancy Act, but those only 
of the Transfer of Property Act, and 
does not exclude the operation of Sec- 
tion 39 of the former Act, and therefore, 


by virtue of the first charge created by. 


that section, the sale in execution of the 
decrees would determine the sub-tenant’s 
rights; and Section 43 would not enable 
him to continue on the holding. I -do 
not think that if on the language of the 
operative portion of Section 43 and the 
purpose underlying it, there is no reason 
for making a distinction between the two 
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eases, the fact that the non obstante 
clause does not take in the provisions of 
the Malabar Tenancy Act, but those only 
of the T. P. Act, and does not exclude 
the operation of Section 39, would be a 
reason for making it. 


The non obstante clause is intended 
to clarify, and not to curtail the opera- 
tive portion of the section. It is incor-. 
porated only by way of abundant cau- 
tion. It cannot cut down the operative 
port of the section or restrict its scope. 
See the observations of the Supreme 
Court in The Dominion of India v. Shrin« 
bal A. Irani, 1955-1 SCR 206 at p. 213 = 
(AIR 1954 SC 596 at pp. 599-600). Nor 
would this construction of S. 43 render 
Sec. 39 otiose as it still has a field of 
operation. Section 39 will have its full 
operation in all cases where a cultivat- 
ing tenant does not come into the 
picture. It would operate and render 
invalid all dealings by a tenant, which 
would in any way diminish the legal 
effect of the first charge. For instance 
a simple mortgage created by the tenant 
would in = respects be Bubiect to the 


11. : venture to doubt, though 
that might not be necessary for my con- 
clusion, whether the exclusion of -Sec- 
tion 39 from the non obstante clause has 
any bearing at all on the construction of 
Section oe Section 39 speaks of- a first 
charge - its priority over other 
charges. - “Section 39 reads: 


“Arrears of michavarom or rent due 
to the landlord together with interest, if 
any, payable on the same shall be a 
charge on the interest of the person oon 


. whom they are due as at the time of 


the creation of. such interest, and such 
charge shall have priority over all other 
charges on the same except the charge 
for the revenue and any dues thereon 
payable to Government or to a local 
authority and made a charge thereon by 
any law for the time being in force.” 

The section is silent as regards the effect 
of. a transfer of a tenant’s interest by 
way of sub-tenancy on the first charge. 
We know for certain that the law is 
that a sale of the tenant’s interest in 
pursuance of the first charge will an- 
nihilate the sub-tenancy; but where do 
we get that law? The law as regards 


- such a transfer, and its legal effect on 


the prior charge is contained either in ~ 
Section 100 read with S. 48 of the Trans-—' 
fer of- Property Act or in the general 
law of the land. To put it in other 
words, if any landlord were to say that 
he has a first charge by operation. of law 
on the tenant’s interest. and that any 
subsequent transfer. of that interest is 
subject to the first charge; and if we 
ask him for the basis in law of his state- 
ment, he will be able only to point out 
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either to Section 100 read with S. 48 and 
the other provisions of the Transfer of 


Property Act, or to the general law of . 


the land. 


The non: obstante clause includes 
both the Transfer of Property Act .and 
the provisions of any other law for the 
time being in force, including the com- 
mon law of land; so that, though 
Section 39 creates a first charge by 
operation of law on the tenant’s interest, 
the effect of that charge upon a sub- 
sequent transfer by way of sub-lease is 
not dealt with by Section 39 of the 
Malabar Tenancy Act, but by the Trans- 
fer of Property Act or by the general 
law. Therefore, the normal effect of a 
first charge is avoided by the expression 
‘notwithstanding anything contained in 
the Transfer of Property Act. 1882, or 
in ‘any other law for the time being in 
force’ in 
which Section 43 opens. 


12. Keeping in view the para- 


mount purpose of the legislature jin ` 


enacting Section 43. and seeing that there 


is no reason for making a distinction be- . 


tween the case of a lessee under a mort- 
pagee whose lease terminates with the 
redemption of the mortgage, and the case 
of a sub-tenant whose tenancy 

nates with the extinguishment of the 
rights of his immediate landlord by 
reason of the sale in enforcement of the 
charge under Section 39, I 


I 
would allow the appeals, and modify the 
decrees accordingly but without any 

er as to costs. 
BY COURT: 13. Appeals dismissed 
th costs. 


Appeals dismissed. 
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protected. by its inclusion in ‘Sth 
Schedule. 


. The provisions of a taxing statute 
can be referred to as confiscatory or ex- 


_propriatory only if it offends Arts. 19(1) 
' (f) or Art. 31(1) and perhaps also Arti- 


cle 14. The Kerala Land Tax Act can- 
not be condemned as confiscatory on ac- 
count of the harshness or severity of its 
afford a 
ground to strike down the Act as con- 
fiscatory, quite apart from its violation 
of Arts. 14; 19 and 31(1). Even if the 
Act be viewed as relating to acquisition 


, and requisition of property under Entry 


42 of List HI. its entrenchment in the 
IX Schedule and Art. 31-B afford full 
protection against any attack based on 
Part III of the Constitution. Assuming 
that the confiscatory nature of the Act 
is available as an independent ground of 
attack the Act cannot, in the main, be 
condemned as confiscatory. On its in- 
clusion in the IX Schedule, Art. 31-B 
gives vitality and power to the Act from 
the date of its enactment. AIR 1962 SC 
1563, ReL on. - (Paras 11, 12, 13, 14, 17) 


(Per Krishnamoorthy Iyer, J) It 
cannot be contended that the ground that 
a taxing law is confiscatory can have 
reference only to an attack based on 
Art. 19(1) ( read with Art. 31(1) of the 
Constitution and ,cannot be independent 
of them. (Para 39 


(B) Constitution of India, Arts. 31-A, 
31-B — Article 31-B not controlled by 
Art.. 31-A. AIR 1952 SC 252, AIR 1965 
SC 1096, Rel. on. (Para 16) ~ 


(C). Constitution of India, Art. 265 
— Law — Meaning of — Kerala Land 
Tax Act (13 of 1961), S. 5 — Levy and 
collection of basic tax without specify- 
ing the authority is illegal. 


The Kerala Land Tax Act is open to 


`- attack on. the ground that it is a colour- 


able piece of legislation and violates 
Art. 265, despite its entrenchment in the 
TX Schedule and the cloak of protection 
afforded by Art. -31-B. (Para 9) 


It cannot be said that unless a tax- 
ing statute provides for the three stages 
of levy, assessment and collection and 
elaborates the machinery for each of 


. them, it-is not to be regarded as a ‘law’ 


at all for purposes of Art. 265. Even 
if the three stages have to be delineated 
in every taxing statute, two of them 


tion) in the Act and the third, 

ment) has been justifiably omitted. Strik- 
ing down a law for vagueness or indefi- 
niteness or incompleteness is alien to our 
system of jurisprudence. The provisions 
of the Kerala Land Tax Act are not so 
exiguous or obscure as to be régarded 
as no ‘law’ at all. However the levy 
and the collection of the basic tax have 
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to be declared illegal on the ground that 
Section 5 the charging section, imposes 
liability to pay the basic tax of the land- 
holder of the lands, butit does not specify 
the authority by whom the tax is to be 
charged. Levy and collection without 
specifying the authority is illegal. 

(Paras 20, 22} 


(Per Krishnamoorthy Iyer, J.). The 
Act, not only offends Art. 265 but it is 
a colourable legislation being only a 
cloak to confiscate property of a citizen. 

(Para 50} 


(D) Precedents — Decision — Inter- 
pretation — A decision has to be under- 
stood in the light of the facts stated 
1901 AC 495 & AIR 1968 SC 
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Madhavan Nair, J. and himself). This 
Writ Appeal and these writ petitions 


question of vires of the Kerala Land 
Tax Act (Act ee hereinafter re- 
ferred to as the Act, unless the context 
indicates otherwise. The validity of the 
demand for tax and the steps taken to 
recover the tax due under the Act have 
been challenged also on the merits. 


2. The Act has a legislative his- 
It is ro necessary to trace it 
to the provisions of the 
Travancore Cochin Land Tax Act 15/ 
1955, (referred to where necessary as the 
1955 Act) applicable in the Travancore- 
Cochin State. After the re-organisation 
of States and the formation of the Kerala 
State, the 1955 Act was made applicable 
from 1-9-1957 by Act 10/1957 to the 
Malabar area, newly included to form 
the Kerala State. A short summary of 
the main provisions of the said Act 
would be helpful. The preamble set out 
that it was necessary to provide for the 
levy of a low and uniform rate of basic 
tax on all lands im the State. Basic tax 
was defined as a tax imposed under the 
provisions of the Act. By Section 3, the 
arrangement made under the Act for the 
levy of basic tax was to be deemed to 
be a general revenue settlement. Sec- 
tion 4, the charging section, indicated 
that there will be charged and levied in 
respect of all lands in the State a uni- 
form rate of tax called the basic tax. 
Section 5 laid down the rate of the tax 
as Rs. 2/- per acre. Section 6 enacted 
that any stipulation in any contract or 
agreement or lease or other transaction 
to pay the land revenue assessment of 
any land shall be construed as a stipula- 
tion for payment of the amount of basic 
tax as charged and levied under the Act. 
It is unnecessary to notice the remaining 
sections. 

By Act 10/1957, Section 5-A was in- 

uced which was as follows: 

“S. 5-A, Provisional assessment of 
basic tax in the case of unsurveyed 
lands— (1) It shall be competent for the 
Government to make a provisional as- 
sessment of the basic tax payable by a 
person in respect of the lands held by 
him and which have not been surveyed 
by the Government and upon such as- 
sessment such persons shall be liable to 
pay the amount covered in the provi- 
sional assessment. 


(2) The Government after conduct- 
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sub-section (1) shall make a regular as- 
sessment of the basic tax payable in res. 
pect of such lands. After a regular as- 
sessment has been made, any amount 
paid towards the provisional assessment 
made under sub-section (1) shall be 
deemed to have been paid towards the 
regular assessment and when the amount 
paid towards the provisional assessment 
exceeds the amount payable under the 
regular assessment, the excess shall be 
refunded to the person assessed.” 


The 1955 Act was struck down by the 
Supreme Court in Kunnathat Thathunni 
Moopil Nair v. State of Kerala, ATR 1961 
SC 552. The Supreme Court noticed 
that unlike other taxing statutes, the 
1955 Act did not make any provision for 
the issue of notice to the assessee, nor 
any provision for submission of return. 
It did not make any provision for ap- 
peals. Whereas Section 5-A authorised 
a provisional assessment, not even the 
time-limit for making a regular assess- 
ment was indicated, beyond the indefi- 
nite future after completion of survey. 
Observed the Supreme Court; 


“The Act could not have been cast 
in more general terms and the proceed- 
ings under the Act could not have been 
more summary. It has thus the merit of 
brevity as also of simplicity, derived 
from the fact that a tax is levied at a 
flat rate, irrespective of the quality of 
the’ land and consequently of its pro- 
ductive capacity. Under the Act, the 
charge has to be levied, whether or not 
any income has been derived from the 
land. The Legislature he so much in 
earnest about levying and realising the 
tax that it could not even wait for a 
regular survey of the lands to be as- 
sessed with a view to determining the 
extent and character of the land.” 

It was ruled that inequality was writ 

large on the 1955 Act and was inherent 

z the very provisions of the taxing sec- 
on. 


Dealing with the attack based on 


Art. 19(1) (f), the absence of a machi- 


nery for making the assessment was 
stressed. It was observed: 


“That the provisions aforesaid of the 
impugned Act are in their effect con- 
fiscatory is clear on their face. Taking the 
extreme case, the facts of which we have 
stated in the early part of this judgment, 
it can be illustrated that the provisions 
of the Act, without proposing to acquire 
the privately owned forests in the States 
of Kerala after satisfying the conditions 
laid down in Art. 31 of the Constitution 
have the effect of eliminating the private 
owners through the machinery of the 
Act. 

x x x x 


ing a survey of the lands referred to in x- x x x x 
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The legal consequences of his mak- 
ing a default in the payment of the 
aforesaid sum of money will be that the 
money will be realised by the coercive 
processes of law. One can easily imagine 
that the property may be sold at auction 
and may. not fetch even the amount for 


.- the realisation of which it may be pro-. 


posed to be sold at public auction. In 
the absence of a bidder forthcoming to 
bid for the offset amount the State ordi- 
narily becomes the auction purchaser for 
the realisation of the outstanding taxes. 
It is clear, therefore, that apart from 


being discriminatory and imposing un- 
reasonable restrictions on holding pro- 


perty, the Act is clearly confiscatory in 
character and effect. It is not even 


necessary to tear the vel, as was. sug- 
gested in the course of the argument to 
arrive at the conclusion that the Act 
has that unconstitutional effect. For 
these reasons, as also for the reasons for 
which the provisions of Sections 4 and 
7 have been declared to be unconstitu- 
tional, in view of the provisions of Arti- 
cle 14 of the Constitution, all these 
- operative sections of the Act, namely 4, 
5-A and 7, must be held to offend Arti- 


cle 19(1) (1) of the Constitution also.” 


(Underlining ours). 


We have quoted the above passage 
from the majority judgment of the 
Supreme Court in extenso, as the precise 
grounds on which the Act was struck 
down by the Court is a matter of acute 
controversy before us. To that aspect of 
the matter, we shall presently revert, 
but for the present we shall resume the 


legislative history. 


3. After the 1955 Act was struck 
down, the Legislature enacted the im- 
pugned Act 13/1961. Section 3 is the 
definition section. Section 4 enacts that 
the arrangement made by the Act for the 
levy of basic tax shall be deemed to be 
a general revenue settlement of the 
State. Section 5 is the charging section. 
Sub-section (2) of the section imposes a 
liability on the ‘land-holder’, defined by 
Section 3. to pay the basic tax. There 
is a proviso to the sub-section that 
where any. land is in the possession of.a 
tenant or other person not being the 
landholder and the income obtained. by 
the landholder from that land is ‘less 


than the basic tax payable thereon, the 


excess ae the basic tax over such income 
shall be paid by the tenant or other 
person in possession. Clause (3) of Sec- 
tion 5 provides that the basic tax shall 
be deemed to be public revenue and 
shall be recoverable under the provisions 
of the Revenue Recovery Act. 


Section 6{1) provides that the basie 
tax shall, subject to the provisions of 
Section 7, be charged at the rate of 
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Rs. 2/- per acre per annum. Section 6 
(2) enacts that where the landholder or 
other person liable, proves to the satis- 
faction of the ‘prescribed authority’ 
(defined by Section’ 3) that the gross- 
income from any land was less than 
Rs. 10/- per acre per annum the basic 
tax payable shall be at a rate fixed by 
that authority calculated at one-fifth of 
the gross-income of such land. There is 
a provision to the sub-section that pend- 
ing fixation of the rate of basic tax under 
the sub-section, the landholder shall be 
liable to pay the tax at the normal 
statutory rate, and on fixation be en- 


` titled to-a refund of the excess paid or 


collected, if any. We are leaving out 
the explanations to the sub-section. Sub- 


. section (3) of the Section provided that 


an application for fixation of basic tax 
under sub-section (2) “shall be in the 
form specified by: the Government’ by 
notification in the gazette and shall be 
made to the recdbed authority’. within 
four months from the date of publica- 
tion of the Act in the Gazette. The ‘pre— 
scribed authority’ was to pass orders as 
far as possible within six months from 
the date of first appearance of the ap- 
plicant. The order shall be communicat- 
ed to the landholder concerned and. any 
other person liable to pay the tax 
(Cis. (4) and (5)). Section 7 dealt with 
unsurveyed lands. Under sub-section (1) 
of the Section, the prescribed authority 
was to call on the lahdholder or other 
person concerned, to- particulars 
relating to the lands. Sub-section (2) 
authorises provisional assessment on -the 
basis of the return and sub-section (3), 
such an assessment to the best of judg- 
ment. There is provision for affording 
the landholder or any other person con- 
cerned on opportunity to show cause. 
Sub-section (4) requires the order under 
sub-section (3) to be communicated; Sub- 
section (5) authorises the recovery of the 
tax provisionally in the same 
manner as basic tax. ‘Sub-section (6) 
requires the Government, as soon as 
possible, and in any . case before the 
expiry of 5. years from the publication 
of the Act, to cause a survey to be con- 
ducted of unsurveyed lands, and enjoins 
the prescribed authority to make a re- 
gular assessment of basic tax in respect 
of such lands. 


The provisions of Section 6 are to 
apply to:such regular assessment with 
the modification that the time limit of 
four months fixed under sub-section (2) 
of the Section shall be reckoned from 
the date of completion of the survey. 
There is provision for adjustment of the 
amounts collected under provisional as- 
sessment against the amount of tax 
finally assessed and refund of the 
balance if any. Section 9 provided for 
appeals against the orders of the pre- 
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scribed authority under sub-sec. (2)- of 
Section 6 or sub-section (3) of S. 7. No 
appeal would lie unless the tax -was 
paid. Section 10 provides for a refer- 
ence to the District Court on questions 
of law. and Section 11 gives power to 


the Board of Revenue to call for and. 


examine the record of any proceeding 
pending before or disposed of by the ap- 
pellate authority and-revise the same. 
Section 12 provides that. any stipulation 
in any contract or agreement to pay land 
revenue asse on any 
considered as a stipulation to pay the 
eee of basic tax levied under the 
ct. 


Section 16 empowers the Govern- 
ment to appoint such officers as they 
deem necessary for the purpose ‘of this 
Act, by notification in the gazette. Sec- 
tion 17 bars proceedings against the Gov- 
ernment in respect of anything done. or 
any order passed under the Act. Sec- 
tion 18 contains a provision for rectifi- 


cation of mistakes within a period of. 


four years: from the date of the. order, 
by the prescribed. authority, the appel- 
late authority or the Revisional Autho- 
rity, Section 20 is the rule making 
section, 


4. The provisions of the Act above 
summarised were challenged again in 
this Court, and the Act was struck down 
in Padmanabha Ravi Varma Raja v. 
Deputy Tahsildar. Chittoor, 1963 Ker LT 
15 = (AIR 1963 Ker 155). One of the 
infirmities of the Act, pointed out by the 
learned Judge owas that no form had 


been specified by Government by noti- 


fication as required by Section 6(3) of 
the Act and that therefore the petitioners 
before the court could not exercise the 


right of making -an application under. 


Section 6(2) of the Act, to get the bene- 
fit of a concessional assessment.- (Vide 
paragraph 79). The learned Judge noted 


in paragraph 126 the attack made by the’ 


petitioners that there was no machinery 
for apportioning Liability for the tax as 
between the landholder and the tenant 
under the proviso to sub-section (2) of 
S, 5: and observed in paragraph 147 that 
there is no mae Nery, provided under 
sub-section (1) of S. 6 for raising any 
objections either in regard to incidence 
of liability or its extent, and that the 
procedure for assessment was entirely 
left to the executive authority. Para- 

graph 150 of the judgment pointed out 
that although the authority to whom ap- 
plications mare to be filed under sub-sec- 
tion (3) of S. 6-was indicated for the 
first time only in Rule 5 of the Rules 
published on llth July 1961, the form 
for making the application was not pre- 
scribed even theni. 


In conclusion the learned Judge 
declared the provisions of Sections 5. 6 
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“.be made to collect 
provisions of the Act. In respect of un- 
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and 7 which are the material provisions 
of the Act ultra vires and unconstitu- 
tional as being violative of Arts. 14 and 
19(1) (£) of the Constitution. As without 
these provisions the Act cannot stand, 


‘and the Rules by themselves cannot have 


any existence without the Act, the learn- 
ed Judge struck down both the Act and 
the Rules. The decision was rendered on 
11-10-1962. 


5. Then came the 17th Amend- 


. ment of the Constitution and the Act was 


included as Item 38 in the 9th Schedule 


on 20-6-1964. Subsequently certain am- 


endments have been made to the Act to 
which we shall, in due course, refer. 


6. -The validity of the Act was 


again challenged in a series of writ peti- 


tions filed, among others, by the per- 
sons now before us. The Division Bench 
of tbis Court which dealt with the 
matter -considered it unnecessary to deal 
with all the questions raised, because, 
the cases could be disposed of on the 
ground of non-compliance with two sec- 
tions of the Act. It directed that the 
authority to function for the purpose of 
Section 6. will be prescribed afresh, and 
the form in which the application should 
be made for the purpose of Section 6 
would also be prescribed under the Act. 
(It was brought to the notice of the 
Division Bench by the Advocate-General 
that a form had been prescribed for the 
application under Section 6(2) of the 
Act, and -that the prescribed authority 
had been notified under the - provisions 
of Ordinance 2 of 1961 which preceded 
the Act. We find it was just the other 
way). The Division Bench also felt that 
in circumstances, it was tag 
that the time limit for making th 

plication fixed by Section 6(3) Should De 
altered so as to give the petitioners at- 


. least four months’ time from the date 


of prescription of the authority and the 
form. The Bench was assured by the 
learned Advocate-General that the ques- 
tion would be examined and necessary 
amendments, if any. effected. It direct- 
ed that till the question of the liabilities 
of the petitioners the income from whose 
properties did not exceed Rs. 10/- a year 
had -been determined after the prescrip- 
tion of the authority and the form for 
making the application, no attempt would 
the tax under the 


surveyed lands the Bench directed that 
the provisional orders of assessment will 
be communicated to the petitioners and 
only thereafter, the Act would be ap- 
plied to them. The decision of the 
Division Bench is reported as Mohammed 
TAn A Tahsildar, Hosdrug, -1966 Ker 


( Although . the decision of the 


Division “Bench was rendered on 7th July 


t 
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4966, the ‘prescribed authority’ was noti- 
ed only by a notification dated 28th 
August 1968 published in the Kerala 
Gazette dated 24-9-1968. By another 
notification, — or rather as part of the 
same notification — of the same date, 
published also in the same gazette, the 
form for application for fixation. of rate 
of basic tax, under Section 6(2) was also 
prescribed. Certain amendments were 
also carried out to the Act, presumably 
in pursuance of the above Division Bench 
ruling. The time-limit of four months 
from the date of the publication of the 
Act, under Section 6(3) was altered 
ae four months from the date of 


of the notification, 
Act 22 of 1968 
with effect from 1-4-1968. By the 
same Act other amendments were also 
made in Section 6. The rate of basic tax 
was fixed as Rs. 4.94 per ‘hectare in the 
place of Rs. 2/- per acre. A proviso was 
newly introduced in Sec. 5(1) exempt- 
ing altogether from payment of basic 
tax with effect from 1-4-1968, the land 
of the landholder if the aggregate ex- 
tent of land held by him is less than 
0.810 hectare. By an amendment to Sec- 
tion 7(4) a provision was made that a 
provisional order of assessment under 
sub-section (2) shall also be communicat- 
ed to the landholder. -In sub-section (6) 
of S. 7 the time-limit for conducting the 
survey of unsurveyed lands, was fixed 
as before 31-12-1968, in the place of the 
original provision of within five years 
from the date of the publication of the 
Act. (It now stands extended upto 
31-12-1970). By the Amending Act 17 of 
1969 a provision was made for submis- 
sion of a return in cases where the ex- 
tent of lands is below the limit indicat- 
ed in the newly added proviso to sec- 
tion 5(1) . 


8. The Act with the amendments 
noticed above is attacked before us. The 
grounds of challenge are, that the Act 
is a colourable piece of legislation, is 
confiscatory in character, and violative 
of Art. 265 of the Constitution; and that 
these grounds of attack are available 
despite its inclusion in the IX Schedule 
and the protection afforded by Art. 31-B 
of the Constitution; and that the demand 


and recovery of basic tax from some,. 


' atleast of these petitioners, are preclud- 
ed by reason of the final and concluded 
order of mandamus prohibiting such 
demand and collection issued on the 
earlier occasion in the decision reported 
in 1963 Ker LT 15 = (AIR 1963 Ker 155). 


9. © We entertain no doubt that: the 
Act is open to attack on the ground that 
it is a colourable piece of legislation and 
violates - Art. 265, despite its entrench- 
ment in the IX Schedule and the cloak 
of protection afforded by Art. 31-B. No 
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argument that the Act is not covered by. 
Entry 49 of List IL of the Seventh 
Schedule. of the Constitution was advance 
ed before us. The argument as to colo- 
urable legislation was on the ground that 
the Act is confiscatory in character and 
that this was a separate and independent 
ground to condemn the Act, quite apart 
from its violation of Arts. 14 and 19. 
Considerable controversy centred round 
the exact import of the passage from 
the judgment of the Supreme Court in 
Thathunni Moopil Nair’s case, AIR 1961 
SC 552, which we have extracted earlier, 
and the relevant portion of which we 
have stressed. Support was sought to 
be gained for the petitioners contention, 
from the explanation of Thathunni Moo- 
pil Nair’s case, AIR 1961 SC 552, by the 
Supreme Court itsef in the later case of 
Raja Gazannath Baksh v. State of Uttar 
Pradesh, ATR 1961 SC 1563 paras 21 and 
22. It was claimed that the decisions of 
the Supreme Court in Raj Ramakrishna 
v. State of Bihar, AIR 1963 SC 1667 
para 12; in State of Andhra Pradesh v. 
Nallaraja Reddy,: AIR 1967 SC 1458 
paras. 21 and 22; in State of Kerala v. 
Haji K. Kutty Naha, ATR 1969 SC 378 
para 3, in Assistant Commissioner, Urban 
Land Tax, Madras y. Buckingham and 
Carnatic Co. Ltd., ATR 1970 SC 169 para 
11 and again in the recent decision re- 
garding the validity of the Kerala 
Plantation Additional Tax Act, 1970-1 SC 
WR 219 at p. 236 = (AIR 1970 SC 1133 
at p. 1142) have explained the decision in 
Thathunni Moopil Nair’s case, AIR 1961 
SC 552 on the basis that the Act was 
confiscatory. 


10. Giving the matter our care- 
ful attention we feel that when the 
Supreme Court in Thathumni Moopil 
Nair’s case, AIR 1961 SC 552 described 
the 1955 Act as being  confiscatory in 
character, and explained the decision on 
the same basis in subsequent cases, it did 
not formulate the confiscatory nature of 
the Act as an independent ground for 
invalidation apart from the violation of 
Arts. 14. 19 and 31 of the Constitution. 
We rather feel that the  confiscatory. 
nature of the Act sprang from, and was 
referable to, one or more of these Arti- 
cles of the Constitution. At page 558 
of AIR Report in Thathunni Moopil 
Nair’s case, AIR 1961 SC 552 the attack 
made by the petitioners is noticed as pro- 
ceeding on the ground that the true 
character and effect of the Act was nof 
to levy a tax but to expropriate the pri- 
vate owners of forests without payment 
of any compensation whatsoever, and 
that the whole Act was meant with a 
view to confiscate private property, there 
being no question of any compensation 
being paid to those who, may be expro- 
priated as a result of the working of the 
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Act. The argument seems to us to sound 
in the realms of Arts. 19 and 31. 


The concluding sentence of the very 
passage in paragraph 10 of the decision 
in Thathunni Mboopil Nair’s case, AIR 
1961 SC 552 (which we have extracted 
in para. 2 of this Judgment) stated that 
the operative sections of the Act must 
be held to offend Arts. 14 and 19(1) (f) 
of the Constitution, from which we 
father that the confiscatory character 
was also referable to these Articles. We 
might. for this purpose, refer to the 
dissenting judgment of Sarkar, J. The 
learned Judge in para. 30 noticed the 
argument based on Art. 19, and in para 
32, the argument based on the contraven- 
tion of Art. 31(1) and (2), and rejected 
both. In para 33, the learned Judge 
noticed the argument that the Act is a 
colourable piece of legislation, in effect 
intended to expropriate property. This 
again was rejected on the ground that 
there was no want of legislative com- 
petence, and therefore no question of 
colourable legislation; and that the tax 
imposed by the Act was not excessive 
and the Act was not expropriatory. We 
thus feel that the decision in Thathunni 
Moopil Nair’s case, AIR 1961 SC 552 it- 
self affords sufficient indication as to the 
reasons for describing the 1955 Act as 
confiscatory. In Balaji v. The Income- 
tax Officer, ATR 1962 SC 123. Thathunnf 
Moopil Nair’s case, AIR 1961 SC 552 was 
referred to. as having struck down the 
1955 Act as violative only of Arts. 14 and 
19 of the Constitution. 


11. We are of the opinion that 
the provisions of a taxing statute can be 
referred to as confiscatory or expropria- 
tory only if it offends Arts. 19(1) (£) or 
Art. 31(1) and perhaps also Art. 14. 
Kochunni’s case, AIR 1960 SC 1080 af- 
fords an instance of an’ Act the Madras 
Marumakkathayam Removal of Doubts 
Act 32/1955. having been condemned as 
expropriatory as it violated Art. 19(1) (fj. 
The Court expressed itself thus: . 


“The impugned Act is only a Iegis- 
fative device to take the property of one 
and vest it in another without compen- 
gation, and. therefore, on its face stamp- 
ed with un-reasonableness. In short, the 
impugned Act is expropriatory in chara- 
cter and is directly hit by Art. 19(1) (8 
and is not saved by Cl. (5) of Art. 19.” 
The opinion of certain well known com- 
mentators on the Corstitution of India 
also point to the same conclusion. (See 
Seervai’s Constitutional Law, page 270, 
paragraph 11.97; See also Basu’s Consti- 
tution of India page 746 of Vol. I of the 
1965 Edn. We are not citing these living 
authors as authorities, but only noting 
their opinion). 

In Chaota Baf v. Union of India, AIR 
1962 SC 1006, the Supreme Court noticed 
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some American decisions which held the 
provisions of certain taxing statutes as 


arbitrary and capricious and therefore to 


amount to confiscation. It proceeded to 
observe that _the course of even the 
American decisions on the point was not 
uniform, and there were undoubtedly 
decisions holding the other way. But 
what is material to notice is that in 
America, the unconstitutionality - of a 
taxing statute on the ground of its 
severity or harshness is tested on the 
“vague” contours of the 5th Amend- 
ment”. Rottschaeffer in. his treatise on 
Constitutional Law (p. 625) states that it 
would violate the due process clause, if 
the form of taxation were a mere dis- 
guise under which the State exercised 
its power of confiscating property. (See 
also Willis: Constitutional Law p. 598). 


12. We may finally notice that 
although the Indian Courts have not so 
far run the whole hog of Chief Justice 
Manshall’s dictum that “the power to tax 
includes the power to destory”’, it has 
been ruled by our Supreme Court that 
a taxing statute is not open to attack on 
the ground that its operation is harsh 
and excessive. In Hari Krishna Bhargav 
v. Union of India, AIR 1966 SC 619 it 
was observed: 


“A taxing stafufe may accordingly 
be open to challenge on the ground that 
it is expropriatory, or that the statute 
prescribes no procedure or machinery for 
assessing tax, but it is not open to chal- 
lenge merely on the ground that. the 
tax is harsh or excessive.” 


It was also ruled in AIR 1962 SC 
1563, that: 

“Article 31(2) would be inapplicable 
fo a taxing statute because the taxing 
statute does not purport to acquire or 


requisition any property. It may be that 


the imposition of the tax levied by the 
statute is excessive and may ultimately 
lead to the loss of the assessee’s proper- 
ty, but even so, it cannot be said that 
by virtue of the Act, the property has 
been acquired or requisitioned. Arti- 
cle 31(2-A) clearly brings out the limits 
of the application of Art. 31(2). Similar- 
ly, Art. 31(5) (b) (i) specifically provides 
that nothing in Cl. (2) shall affect the 
provisions of any law which the State 
may hereafter make for the purpose of 
imposing or levying any tax or penalty. 
Thus, it is clear that the provisions of 
Art. 31(2) cannot be invoked in impeach- 
ing the validity of a taxing statute and 
so. we come back to the position that 
a taxing law which does not offend 
against any of the fundamental rights 
guaranteed by Part DT would | justify. 
the imposition of a tax and would meef 
the requirements of Art. 31(1). There- 
fore, in our opinion the challenge to the 
validity of the Act on the ground that 


- condemned 
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it contravenes Art.. 31(2) is not well 
founded”. 

In view of these considerations, we are 
unable to subscribe to the proposition 
that the Act can be condemned as con- 
fiscatory on account of the harshness or 
severity of its provisions, or that these 
afford a ground to strike down the Act 
as confiscatory, quite apart from. its viola~ 
tion of Arts. 14, 19 and 31(1). 


13. Except feebly, the argument 
was not attempted before us that the 
Act deals with acquisition and requisi- 
tion of property. In view of the pro- 
nouncement in Jagannath Baksh’s ċase, 
ATR 1962 SC 1563, we should think that 
the argument is not open. And even if 


the Act be viewed as relating to acquisi- 


tion and requisition of property under 
Entry 42 of List ION. its entrenchment in 
the IX Schedule and Art. 31-B afford 
full protection against any attack based 
on Part IN of the Constitution. 


14. Assuming that the eee 
tory nature. of the Act is available as an 
independent ground of attack, we are 
further of the opinion that on the pro- 
visions of the Act as they stand at pre- 
sent, the Act cannot, in the main, be 
as co tory. The provi- 
slons now introduced by the amendments 
to. which we have referred, and those 
incorporated since the Supreme Court’s 
pronouncement show; (1) that there is no 
levy of basic tax at all on and from 1-4- 
1968, if the aggregate extent of lands 
held by a landholder is less than 0.810 
hectares (2) that on proof that the gross- 
income from the d was. less than five 
times the basic tax payable, the latter is 
to be charged only at the rate of one- 
fifth of the gross income from such lands, 
which, logically. should yield the result 
that if the income from any land was 
nil, the basic tax payable thereon should 
also be nil; (3) that remedies by way of 
appeal, reference to District Court, re- 
vision by the Board of Revenue, and 
biere Eea of mistake, are available, 
which, to a great extent soften the rigour 
of the provisions of the Act noticed by 
the: Supreme Court in Thathunni Moopil 
Nair’s case, AIR 1961 SC 552; (4) that if 
the income obtained by the lIandholder 
from any land in the possession of a 
tenant is less than the basic tax payable 
on it, the excess of the tax over the in- 
come is to be paid by the tenant or 
other person in possession, under the 
proviso to Section 5(2). From the fact 
that if the basic tax is kept in arrear the 
land is liable to be sold in public auc- 


tion under the provisions of the Revenue ° 


Recovery Act, and to be purchased ulti- 
mately by the Government if there are 
no bidders, we are not prepared to infer 
that the Act is confiscatory in nature or 
that the real object and intent of the 
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Act is not to levy a tax but to confiscate 
property. The preamble to the Act and 
the provisions of the charging section, 
clearly manifest the legislative intent; 
and on a conspectus of its provisions, we 
are not satisfied that confiscation, and 
not the raising of revenues for the pur- 
pose of the State, was the real object of 
the statute. We therefore repel the 
ground of attack that the Act is con~ 
fiscatory in nature. 


15. At the same time, we would 
like to point out what appears to us to 
be certain glaring anomalies and incon- 
sistencles in the provisions of the Act 
which seem to call for urgent notice. 
Under the provisions of the Act as they 
now stand, even if a landholder derives 
only an income.of Rs. 2/~ per acre (or 
4.54 rupees per hectare from his tenant~ 
ed lands he is still liable to pay the entire 
Income as basic tax, leaving nothing for 
himself. Again, an important change in 
liability to pay tax, 
brought about by the provisions of the 
Travancore-Co T 


by the Act. Section 3 of the Kanam 
Tenancy Act declares that the jenmi is 
not to have any right or -interest,in any 
land except the right to receive the 
tenmi karam’, thereof, and that the 
kanam tenant shall be deemed to be the 
owner of the land subject only to pay- 
ment of ‘jenmikaram’. Under Section 16 
(5) -of this Act notwithstan any 
usage or contract to the contrary 
the | tenant shall be liable 
to pay all Government and local 
taxes in respect of the land comprised 
in such eee existing at the 


time of the d or imposed after- 
wards. In view of this categoric provi- 
sion in the Tenancy Act we see 


little justification for imposing liability 
to pay basic tax on the ‘landholder’, in 
cases where the Kanam Tenancy Act 
application. The provisions of the latter 
Act were apparently lost sight of. And 
so too, were the provisions of several 
Acts passed within the past two decades 
and more - prohibiting. realisation of 
arrears of -rent through courts and also 
granting relief to the tenants by provid~ 
ing for discharge of the arrears in whole 
or in part, and by relieving their agri- 
cultural indebtedness. 


The legislative reform has now turn~ 
full circle and divested the land- 
holders of their title to the lands and 
vested the same in the Government for 
transference to the tenants. Still, to 
fasten liability on the landholder on the 
Lass of registry of lands. which once: 
ere his, appears inequitable. Sections 

6(5) and 7(4) require communication of 
orders to other person liable to pay the 
basic tax, or the provisional assessment, 
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but there is apparently no machinery for- 


notice to those “other persons” of the 
proceedings which result in the orders 


communicated. Regardless of these. the. 
impugned Act has been installed in T 


IX Schedule and projected. back in i 
operation to 1956 and-.1957 in the aif 


ferent areas of the State with all the 


resultant rigours of the coercive - pro- 


cesses of the Revenue Recovery Act for- 


recovery of arrears. Even if the con- 
stitutionality of the measure be not open 
to attack, its reasonableness is certainly 


open to review at Governmental level. | 


16. It was argued that’ Art 31-B 
and the IX Schedule of the Constitution 
were -really intended to protect legisla~ 


tions for Agrarian Reforms and not a. 
fiscal statute such as the impugned Act: 
The contention that Art. 31-B is to be. 


controlled by the language of Art. 31-A 
has been 
Supreme Court as early as in the re 
of Bihar v. Sir Kameshar :Singh, AIR 


M952 SC 252. Sastri, C. J. ‘observed: - 
“The opening words of Art. 31-B are 


only intended to make clear that Arti- 
cle 31-A thould not be restricted in its 
application by reason of anything con- 
tained in Art. 31-B and are in no way 


calculated to restrict the application of - 


the latter article or of the enactments 
referred to therein to acquisition of 


“Estates”. The dectsion cited affords no 
useful analogy.” (Para 23 of the A. I, R, 
Report) 3 i 

And Mahajan, J., added: 


“Art. 31-B specifically validates cer- 
tain Acts mentioned in the Schedule des- 
pite the provisions of Art. 31-A and is 
not illustrative of Art. 31-A but stands 
independent of it”. (Para 159 of the 
A. I. R. Report). 


In Jeejeebhoy’s case, AIR 1965 SC. 


1096, it was observed: 
“The words “without prejudice 


the generality of the provisions’, indi- 


cate that the Acts and ‘regulations speci- 


fied in the Ninth Schedule ‘would have - 


the immunity even if they did not at- 
tract Art. 31-A of the Constitution. if 


every Act in the Ninth Schedule would- 


be covered by Art. 31-A, this Article 
would become redundant. Indeed, some 
of the Acts mentioned therein, namely, 
Items 14 to 20 and many other Acts 


added to the Ninth Schedule, do not ap-` 
pear to relate to estates as defined ‘in. 


Art. 31-A(2) of the Constitution. We 
therefore, hold that Art. 31-B is not goy- 


erned by Art. 31-A and that Art: 31-B. 
is a constitutional device to place the. 


specified statutes beyond -any attack on 
the ground that they infringe Part M 
of the Constitution.” 


The correctness of this ruling. with. res-. 
31(2) has been -somewhat. 
by the later pronouncement in 


pect to Art. 
shaken 


effectively answered by the 


‘by authority of law. 


‘Iandholder’. defined’ p 


pro 
lity in certain cases, and to a certain 
-extent, to the tenant.: Yet the Act makes 
no provision for investigation and ap- 
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‘the State of Gujarat v. Santhilal Mangal 


Das, AIR 1969 SC 634. - But its autho- 
rity on the inter-relationship of Arti- 
31-A and 81-B has in no way been 
ire 35.9 i l 


17. The further argument that 
even if the Act. is included in the IX 


` Schedule it cannot have operation in res- 


pect of the period antecedent to its in- 
clusion, appears to us-to be of no sub- 
stance. On its inclusion in the IX 
Schedule, Art. 31-B gives vitality and 
power to the Act from the date of its 


enactment. On the strength of its own 


provision in Section 1.then, it is project- 


ed back in its application to the dif- 


ferent areas of this State, to the dates 


‘mentioned in Cis. (i) and (ii) of sub-sec- 
tion (3) of S. 1 of the Act. We see 


nothing to deny the Act this retrospec- 
tive effect. 


- - - 18, We shall: now rosi to con- 
sider the next main ground of attack, 
namely that the Act offends Art. 265 of 
the Constitution. The argument covered 
a wide range. Article 265 enacts that 
no tax shall be levied or collected save 
It was contended 
by referring. to the well-known case of 
Whitney v. Commissioners of Inland Re- 


- venue, 1926 AC 37 that there were three 


stages in the imposition of tax, namely 
levy, assessment and collection and’ that 
unless the . taxing statute contains the 
necessary provisions and the machinery 


‘to effectuate the three stages, it cannot 


be regarded as Jaw’ within the meaning 
of Art. 265. The argument was elaborat- 
ed in considerable detail by. demonstrat- 
ing before us that the Act is unwork- 
able, that it provides -for no assessing 
authority or order of assessment or even 


- notice of demand, and that the provi- 
. gions of the Act are vague and arbitrary 


and not capable of precise application. 


to. The absence of any provision for filing 
” a return 


showing the extent and parti- 
culars of land for which the person is 
liable to satisfy the tax and the measure 
of his ability, or any machinery for 
investigating these, and for apportion- ` 
ing, where necessary, the tax between 
the landlord and the tenant, and gène- 
rally, the very summary nature of the 
provisions - made in the Act were all 
‘stressed before us. While Section 5(2) 
lays the. liability for the tax on the 

rimarily by Sec- 
tion 3(3) as the ‘registered holder’. the 
viso thereto seems to shift the liabi- 


portionment of liability between the two. 


"As to who is a ‘registered holder’ is left 
-to be inferred from the resourses of the 


authorities. or according to settled and 
und notions of the term. 
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It was contended that the Rules 
themselves had been struck down in 1963 
Ker LT 15 = (AIR 1963 Ker 155) and 
had not been incorporated in the IX 
Schedule, nor protected by Art. 31-B, so 
that even if the Act be saved. It was 
incapable of application and enforcement 
without the aid of the rules, which had 
not been validated. It was contended 
again that the definition of landholder 

primarily as: “the r holder for 

the time being of any land” is vague 
and unworkable, that there was no way 
of identifying the R Y of land in the 
Malabar area, and if there was, any 
attempt to identify the same with re- 
ference to the land revenue accounts and 
registers prepared at the time of the 
last settlement in Malabar under the 
provisions of Madras Regulation 26 of 
1802 and the Malabar Land Registration 
Act 1895 (applicable to that area) was 
quite unwarranted and productive of im- 
mense mischief. These were illustrated 
by reference to the demand made, in 
some of these Writ Petitions before us, 
(O. P. Nos. 2181, 2957, 3257 and 2809 of 
1969), where, on the basis of the registry 
of land in the name of a deceased 
karnavan of the affluent Vengayil 
tarwad, a demand for over Rs. 4 lakhs 
has been raised against divided members 
after the death of that karnavan and 
fragmentation of the estate by partition. 
Neither the Patta Number nor particulars 
of the lands have been specified. 


It was stressed that even after the 
pronouncement of the Division Bench of 
this Court on 7-7-1966 in 1966 Ker LT 
1022, it took more than one year for the 
State to notify the ‘prescribed authority’ 
and the form for making the application 
under Section 6(2) of the Act, and the 
way in which these were notified in the 
Gazette was so surreptitious as to elude 
attention. (The Gazette notification under 
“I sets down the form prescribed for 
making the application, and below that, 
under “Ii” notifies the ‘prescribed autho- 
rity for the purpose of Section 6(2). The 
former occupies so much of the space 
covered by the two notifications, that. 
to the superficial eye, it may be difficult 
to discern two separate and independent 
notifications — See the aria filed 
by the Government in W. A. 654/69). 
For the State, it was contended that the 
vagueness, the arbitrariness and the un- 
workability of the provisions of the Act, 
if established, would only take us to the 
regions of Arts. 14 and 19 of the Con- 
stitution, and that any attack based on 
these has been foreclosed by the inclu- 
sion of the Act in the IX Schedule and 
by Art. 31-B. 


It was contended that In our country, 
at any rate, an Act cannot be struck 
down or declared illegal on the ground 


A. LR. 


of vagueness, incompleteness or unwork- 
ability, or inartistic drafting. Our atten- ' 
tion was called to the recent pronounce- 
ment of the Supreme Court in Municipal 
Committee, Amritsar v. State of Punjab 

ATR 1969 sc 1100 where it was observed 
that the rule that an Act of a competent 
Legislature can be “struck down” by the 
courts on the ground of vagueness is 
alien to the Indian Constitutional system, 


19. We do not understand the 
decision of the House of Lords in 1926 
AC 37 as authority for the proposition 
that unless a taxing statute provides for 
the three stages therein enunciated and 
elaborates the machinery for each of 
them. it is not to be regarded as a ‘law’ 
at all for purposes of Art. 265. The Aci 
in question does provide for a levy of 
the tax by Section 5. As the same (sub- - 
ject to insignificant exceptions) is to be 
at a flat rate of Rs. 494 paise per 
hectare, computation of the tax should 
be possible by a process of eee arith- 
metical calculation, and does not call for 
the making of an order of assessment, 
as in most taxing statutes, where the 
assessment depends upon variable factors 
such as income, turnover, ete. The ab- 
sence of any provision for filing a re- 
turn, the issuing an order of assessment 
or a demand notice, or the affording of 
any: opportunity dispute liability 
either with respect to the extent of the 
land held or the incidence and measure 
of liability, all seems to take us to the 
regions of Art. 14 or 19(5) of the Con- 
stitution, which are foreclosed by reason 
of Art. 31-B. 


Collection of the fax is provided for 
by Section 5(3) which attracts the provi- 
sions of the Revenue Recovery Act. So 
that, even if the three stages contemplat- 
ed in Whitne’s case, 1926 AC 37 have 
to be delineated in every taxing statute, 
we should think that. two of them have 
been indicated (levy and collection), and 
the third, (assessment) has been justifi- 
ably omitted. Striking down a law for 
vagueness or indefinitness or incomple- 
teness, as has been pointed out by the 
Supreme Court in the decision already 
referred to, is alien to. our system of 
jurisprudence. And while we are not 
to be understood as saying that a one- 
sentence enactment without more, that: 

‘There shall be charged a basic tax 
on all lands in this State, of whatever 
description and held under Leta bee 
tenure, at the rate of 494 paise 
hectare payable by every landholder”. > 
shall pass muster as ‘law for the 
purpose of Art. 265 of the Constitution, 
we are satisfied that in the instant case, 
the provisions of the Act are not so 
exiguous or obscure as to be regarded as 

no ‘law’ at all. 

20. We are however satisfied’ that 
on one short ground the levy and the 


1971 


collection of the basic tax have to be dec- 
lared illegal. Section 5 of the Act, the 


section imposes liability to pay -7 


charging 

the basic tax of the “landholder’” of the 
lands: It does not specify: the authority 
by wham the tax is to be charged. Sub- 
section (3) of the section enacts that 
Basic Tax shall be deemed to be public 
revenue within the meaning of the Re- 
venue Recovery Act and shall be re- 
coverable under the Act. Limiting the 
scope of the fiction to the purpose of the 
enactment, we do not think that this 
sub-section was meant to do anything 
more than to attract the coercive pro- 
cess sanctioned by the Revenue Recovery 
Act. This inference is only strengthened 
by the provisions of sub-section (2) of 
S. 6 which empowers the “prescribed 
, in the case contemplated, to 


rate. “prescribed — aren by 
definition in Section 3(7), is 
pointed by the Government oe notifica- 
tion in the Gazette. It is a clumsy state 
of affairs to have a statutory authority 
to assess at below ‘the normal statutory 
limit in certain cases, but none at all to 
do the assessment at the normal statu- 
tory rate in disputed cases. No less 
clumsy are the provisions in Section 9 
providing for an appeal against the con- 
cessional assessments under Section 6(2) 
and the provisional assessment under 
Section 7(3), but none at all against the 
normal statutory rate of assessment 
under Section 5, which, under the Act 
is to be done without any opportunity 
rns afforded to the landholder to 
satisfy the authorities as to the parti- 
culars of the lands held, or the extent 
and measure of his liability. But so 
long as the authority to levy the tax is 
not indicated the mere delineation of an 
authority for collection or recovery 
would be of no avail For, Art. 265 en- 
joins that no tax shall be levied or col- 
lected save by authority of law. 


In Rayalaseema Corporation’s case, 
AIR 1959 Mad 382 it was held that an 
unauthorised or incompetent levy of 
sales-tax on works contracts by a State 
Legislature, which had no authority to 
do so can be challenged under Art. 265, 
even at the stage of recovery. The deci- 


sion was affirmed: by the Supreme Court,’ 


though there was no discussion on this 
aspect (See (1966) 17 STC 505 (SC)). In 
these cases there is no authority to 
assess. Section 5(2) nowhere uses the 
words “prescribed authority’. The same 
occurs in Section 6(2), and some others, 
but not in Section 5, although, the defi- 
nition in Section 3(7) of ‘prescribed 
authority’ would indicate it as authority 
to perform functions under the Act. It 
is therefore impossible, without legisla- 
tive sanction, to attribute to the “pre- 
scribed authority” under Section 6, any 
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power to levy the tax charged by S. 5. 
We may also note that while, by Sec- 
tion 3(6), the expression “prescribed” has 
been defined to mean ‘prescribed by 
Rules, under the Act’, Rule 5 of the Rules 
prescribes the Tahsildar as authority 
only for the purpose of sub-section (2) 
of Section 6. 


21. The argument that in some 
at least of the cases now before us there 
has been a final and concluded order of 
mandamus restraining levy and collec- 
tion of basic tax, in the cases heard and 
disposed of by the judgment reported in 
1963 Ker LT 15 = (AIR 1963 Ker 155), 
does not appeal to us. It is unnecessary 
to specify the cases in which this argu- 
ment is available.’ The short answer to 
the argument is, that the attack made on 
the prior occasion was against the Act 
before it was enshrined in the IX 
Schedule and protected by Art. 31-B; to 
leave out of account, the amendments 
since then. We have no hesitation in re- 
pelling this contention. 


22. In the result, we hold that 
the demand, levy and collection of basic 
tax from the petitioners in these cases 
and from the appellant in the Writ Ap- 
peal before us, are unauthorised and 
illegal, as no authority has been specified 
by Section 5 of the Act to levy the tax. 
The steps taken to demand or recover 
basic tax in thesé cases will all stand 
quashed. In O. P. No. 5128/68 no de- 
mand of tax and no steps for recovery 
have been proved. In view of the dec- 
laration made that levy and collection 
without specifying the authority under 
Section 5 is illegal, no further relief is 
oa P. W. A. No. 654/ 
1969 and O. P. No. 2765/1969 from which 
it arises and all the other remaining writ 
petitions will stand allowed as above. 
The State will pay the costs of the ap- 
pellant in the writ appeal, and of the 
petitioners in the other writ petitions. 


Zoe Before we part with these 
cases we wish to impress on the Gov- 
ernment the necessity to review the pro- 
visions of the Act, and, if necessary even 
to frame a fresh set of Rules thereunder, 
rather than to rest content with the en- 
trenchment of the Act in IX Schedule 
and protection afforded by Art. 31-B of 
the Constitution. The provisions of the 
1955 Act were roundly condemned by 
the Supreme Court in Thathunni Moopil 
Nair’s case, AIR 1961 SC 552; and those 
of the present Act itself, were condemn- 
ed by a learned Judge of this Court in 
Padmanabha Ravi Varma Raja’s case, 
1963 Ker LT 15 = (AIR 1963 Ker 155). 
The infirmities in the working of the 
Act were . pointed out in Mohammed 
Kunhi’s case, 1966 Ker LT 1022. It is 
regrettable to find that in spite of these, 
and despite the few. amendments made 


~ 29-8-1969). 
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to the provisions of the Act, the Act 
still leaves much to be desired, The way 
in which the provisions of the Act have 
been administered as disclosed by the 
facts of some of these cases, only serves 
. to strengthen that impression. In more 
than one of the cases. now before us, the 
Government Pleader had to very frankly 
state that he could not, on -the merits, 
support the action for the demand or 
the recovery of the tax, and to assure 
us that fresh steps would be taken. quite 
irrespective of our decision, on the vali- 
dity of the Act. 


We have already called attention i 


the facts in the four writ petitions, re- 
lating to the members of the Vengayil 
tarwad (O. Ps. 2181, 2957, 3257 and 2809 
of 1969). In O. P. No. 2013/1969 again, 
the notice issued does not specify even 
the patta number or due particulars of 
the lands in respect of which the petli- 
tioner was proceeded against. The 
demand is for over Rs. 62,000/-. In 
O. P. 2418/1969 Exts. Pl and P2 notices 
are on the same pattern, with the addi- 
tion that not even the amount of basic 
tax has been specified. The facts in 
O. P. No. 1909/1969 afford a typical in- 
stance of harassment of the _ citizen. 
There, without any prior notice of 
demand for the tax, the petitioners’ 
moveables, including furniture and uten- 
sils, were attached (See Ext. P2 dated 
The petitioners -are stated to 
own only about 2.500 acres of Malavaram 


in Patta 236 covering nearly 3,800 acres - his 


and jointly registered in the: names of 
seven persons. The petitioners prefer- 
red Ext. Pl representation to the Tahsil- 
dar in 1967 setting forth in detail their 
contentions and expressing readiness to 
pay their due. share of tax. No orders 
were passed thereon. The Act having 
declared by Section 5(3) that the basic 
tax shall be deemed to be public revenue 
due on land, we cannot but regard the 
attachment of moveables: without any 
effort to recover the tax from the im- 
movable properties on which it is charg- 
ed, as an act of humiliation and harass- 
ment. i 


In:O. P. No. 3877/1969, the petitioner 


is the karnavan of the Karakkattidethil 
tarwad and the Uralan of six Devaswoms 
owned by the tarwad. It is the peti- 
tioners’ case that there is separate re- 
gistry for the tarwad lands and for the 
lands of the Devaswoms. It should be 
obvious that the tarwad and each of the 
Devaswoms are separate entities and can- 
not be clubbed together: Yet in this 
ease, Ext. P3 notice has served demand- 
ing payment of over Rs. 7,00.000 (seven 
lakhs) specifying neither the Patta 
number nor the Sy. Nos. of the lands, 
nor their extent nor any particulars. © 
Distraint warrant has been issued and 


- 
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the petitioners’ properties were attached 
for recovery of the tax (See the avèr- 
ment in paragraph 19). In W. A. No. 
654/1969 Ext. P2 notice was issued by the 
Village Officer threatening revenue re- 
covery. Apart from the question whe 
ther the Village Officer was empowered 
to take steps in this behalf, Ext. P2 
again, does not give the Patta number 
or any of the other particulars of the 
properties, necessary to fix the liability. 


In all these cases, the Government 
Pleader frankly conceded that it. was im- 
possible to support the action taken and 
assured that fresh steps in accordance 
with law, would be taken. In O.-P. No. 
4234/1969, the petitioner’s allegations are 
that he was a kuzikanam lessee in pos- 
session of about 128 acres of land under 
registered document of 1932. The lands 
are part of Sy. No. 338/2A/J ANF. The 
total extent of this sub-division is alleg- 
ed to be over 838 acres. The extent 
other than in the petitioner's. possession 
is stated to be partly in possession of 
other landlords and partly of tenants. 
The petitioner’s application for a separate 

sub-division of his portion of the lands 
and registration thereof in his name is . 


i alleged to ee been rejected. The peti- 


tioner gifted his rights and the donees 
are stated to have paid the basic tax 
with respect to their portions. The 
petitioner was served with a notice (Ex. 
P5) for the basic tax in respect of the 
entire 800 and odd acres, on the ground 
that the same was jointly registered in 
is name also. The petitioner has alleg- 
ed in paragraph 4 of his petition that 
he had neither knowledge nor notice of 
the joint registration.- 


24. The facts disclosed by the 
cases above set out, are revealing and 
require the Governmient’s urgent notice 
and earnest attention. We have been 
considerably distressed by the way in 
which the provisions of the: Act have 
been administered, demanding large 
amounts in lakhs and thousands of rupees 
from persons who have not even been 
told of the particulars of the lands to 
which the tax relates. The minions of 
the: Government might, in their help- 

ess. or ignorance of the particulars 
of the lands, have resorted per force, as 
we see, to distraint of moveables. But 
we have no hesitation to deny them our 
sympathy and to visit them with our 
judicial disapproval. 

KRISHNAMOORTHY IYER, J.:— 
25. Though I agree with my learned 
brothers that the writ appeal and the 
petitions have to be allowed, I prefer to 
state my reasons. 

26. The common question ,in all 
these cases relates to the validity of the 
Kerala Land Tax Act, I961 (Act 13 of 
1961) which provides for the levy of | 
basic tax on lands in the State of Kerala, 
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27. The Travancore-Cochin Land 
Tax Act 15 of 1955 which came into 
force on the 1st of April 1956 was ex- 
tended to the whole State of Kerala by 
the Travancore-Cochin Land Tax (Am- 
endment) Act 10 of 1957. The. Travan- 
core-Cochin d Tax Act 15 of 1955 as 
amended by Act 10 of 1957 was chálleng- 
ed under Art. 32 of the Constitution. The 
Supreme Court by the decision in AIR 
1961 SC 552 dated 9-12-1960 held that 
Sections 4, 5-A and 7 of the Act were 
unconstitutional. The basic ‘tax under 
the Travancore-Cochin Act could not 
therefore be collected. To get over the 
difficulty the Kerala Land Tax Ordinance 
2 of 1961 was passed. It was replaced 
by Kerala Land Tax Act 13 of 1961 
which came into force on 5-4-1961. The 
validity of Act 13 of 1961 was question- 
ed in proceedings under Art. 226 of the 
Constitution in this Court. Vaidialingam, 
J. by his decision dated 11-10-1962 in 
1963 Ker LT 15 = (AIR 1963 Ker 155) 
held that Sections 5, 6 and 7 of Act 13 
of 1961 were ultra vires and violative of 
Arts. 14, 19(1) (£) and 31(1) of the Con- 
stitution. 


28. The Constitution pa 
teenth Amendment) Act, 1964 came. into 
force on 20-6-1964 because of the deci- 
sion of the Supreme Court in Kunhiko- 
man’s case. AIR 1962 SC 723. "ia 
struck down the Kerala Agrarian Re- 
lations Act IV of 1961 regarding ryot- 
wari lands. Section 3. of the Constitu- 
tion (Seventeenth Amendment) Act, 1964 
included the Kerala Act 13 of 1961 as 
item No. 38 in the Ninth Schedule to 
the Constitution. There was thereafter 
an attempt to enforce the provisions of 
the Kerala Land Act, 1961. This led to 
another proceeding in this Court under 
Art. 226 of the Constitution impugning 
the validity of the Act. The petition 
was disposed of by a Division Bench on 
7th July. 1966. The decision is reported 
in 1966 Ker LT 1022. Their Lordships 
without expressing an opinion on the 
validity of the Act directed that the 
authority to function for the purpose of 
Section 6 should be prescribed afresh, 
that the form in which the application is 
to be made for the purpose of that Sec- 
tion should be specified under the Act 


and that the time prescribed by sub-sec-. 
tion (3) of Section 6 should be so alter-. 
ed to give the writ petitioners. at least | 


four months’ time from the date of pre- 
scription of the authority and the form. 
The Land Tax Act, 1961 has been amend-~ 
ed by Acts 22 of 1968 and 17 of 1969. 


29. The learned counsel appear- 
fng for the petitioners attacked the vali- 
dity of the Kerala Land Tax Act, 1961 
on two grounds. 


(1) It is a eplourabie piece of. legisla: 
tion incapable of being enforced; and 
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(2) It is violative- of Article 265 ef 
the Constitution. 


30. -Both the points can be con- 
sidered together. In view of the Consti- 
tution (Seventeenth. Amendment) Act, 
1964 the plea against . the validity of the 
Kerala Land Tax Act, 1961 is controlled 


‘by Article 31-B of the Constitution. I 


reads :-— 

“31-B. -Without prejudice to- the 
generality of the provisions contained in 
Article 31-A., none of the Acts and 
Regulations specified in the Ninth Sche- 
dule nor any of the provisions thereof 
shall be deemed to be void, or ever to 
have. become void, on the ground that 
such Act, Regulation or provision is in- 
consistent with, or takes away or 
abridges any of the rights conferred by, 
any provisions of this part, and notwith- 
standing any judgment, decree or order 
of any court or tribunal to the con- 
trary, each of the said Acts and Re- 
gulations shall. subject to the power of 
any competent Legislature to repeal or 
amend it, continue in force.” 

The above Article was introduced in the 
Constitution by Section 5 of the Con- 
stitution. (First Amendment) Act, 1951. 


. $1. Article 31-B contains a posi- 
tive declaration that the Acts included in 
the Ninth Schedule shall continue in 
force subject to the power of repeal or 
amendment of the competent Legisla-~ 
ture. The said Article has been given 
retrospective operation. The constitu- 
tionality. of a post-Constitution Act has 
to be decided according to the Constitu- 
tion in -force on the date when an Act 
is passed subject to any retrospective 
amendment - of the Constitution. It is 
true that a law in- contravention of Arti- 
cle 13 of the Constitution is void. It was, 


no doubt, decided by the Supreme Court 


in Mahendra Lal v. State of U. P., AIR 
1963 5C 1019, that a post-Constitution 


+ legislation in violation of Art. 13(2) of 
the Constitution is a stillborn law. and 


cannot be revived by the doctrine of 
eclipse. This principle has no 
when the Constitution (First 
ment) Act, 1951: and the Constitution 
(Seventeenth Amendment) Act, 1964 have 
been given retrospective operation. These 


_matters were not disputed at the Bar. 


32. The submission of the peti- 
tioners was that even though the Kerala 
Land Tax Act, 1961 is immune from 
attack as violative of fundamental rights 
is should satisfy the requirement of Arti- 
cle 265 of the Constitution. It was con~- 
tended that a taxing statute to be valid 
under Art. 265 of the Constitution should 
be within the competence of the Legis-~ 
lature and should provide for the levy, 
assessment and collection. of the. tax. The 
petitioners’ counsel said that if a taxing 
law is confiscatory in character it is a 
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colourable piece of legislation which will 
affect the competency of the Legislature 
which passed the law. In striking down 
the Travancore-Cochin Land Tax Act, 
4955 as unconstitutional their Lordships 
of the Supreme Court in Moopil Nair’s 
case, AIR 1961 SC 552 pointed out: 


“That the provisions aforesaid of the 
impugned Act are in their effect con- 
fiscatory is clear on their face. Taking 
the extreme case, the facts of which we 
have stated in the early part of this 
judgment, it can be illustrated that the 
provisions of the Act; without proposing 
to acquire the privately owned forests 
in the State of Kerala after satisfying 
the conditions laid down in Art. 31 of 
the Constitution, have the effect of eli- 
minating the. private owners through the 
machinery of the Act. The petitioner in 
petition 42 of 1958 has been assumed to 
own 25 thousand acres of forest land. 
The liability under the Act would thus 
amount, to Rs. 50,000/- a year, as al- 
ready demanded from the petitioner on 
the basis of the provisional assessment 
under the provisions of Section 5{A). The 
petitioner is making an income of Rupees 
3,100/- per year out of the forests. 
Besides, the liability 'ʻof Rs. 50,000/- as 
aforesaid, the petitioner has to pay a levy 
of Rs. 4,000/- of the surveyed portions 
of the said forest. Hence, his liability 
for taxation in respect of his forest land 
amounts to Rs. 54,000/~ whereas 


Rs. 3,100/- without making any deduc- 
tions for expenses of management. Un- 
less the petitioner is very enamoured of 
the property and of the right to hold 
it, it may be assumed that he will not 
be in a position to pay. the deficit of 
about Rs. 51,000/- every year in respect 
of the forests in his possession. The 
legal consequences of his making a 
default in the payment of the aforesaid 
sum of money will be that the money 


will be. realised by the coercive proces- - 


ses of law. One can easily imagine that 
the. property may be sold at auction and 
may not fetch even the amount for the 
realisation of which it may be proposed 
to be sold at public auction. In the 
absence of a bidder forthcoming to bid 
for the offset amount the State ordinarily 
becomes the auction purchaser for the 
realisation of the outstanding taxes. It 
is clear, therefore, that apart from being 
‘discriminatory’ and imposing unreason- 
able restrictions on holding property, the 
Act is clearly confiscatory in character 
and effect. It is not even necessary to 
tear the veil as was suggested in the 
course of the argument, to arrive at the 
conclusion that the Act has that uncon- 
stitutional effect.” 


The petitioners’ counsel would contend 
that the position is still the same even 


under the Kerala Land Tax Act, 1961 


his 
annual income for the time being is only 


A. L Re 
though it has incorporated some addi- 
tional provisions. 

33. It is necessary now fo state 
certain propositions regarding tax law 
which have been well settled. Article- 
265 of the Constitution reads: - a 

“No tax shall be levied or collected 
except by authority of law”. 
The term “authority of law’ in the 
above Article means the authority of a 
valid law. 


34. It was at the time thought be» 
cause of the decision in Ramjilal v. L-T. 
Officer, AIR 1951 SC 97 that tax laws 
should conform only to Art.. 265 and 
are not controlled by Art. 13 of the Con- 
stitution. But now the position is that 
a taxing statute is a law for the purpose 
of Art. 13 and tax laws are not beyond 
the pale of constitutional limitations 
under Arts. 14, 19 and 31(1) of the Con- 
stitution. When a taxing statute is at- 
tacked on the ground of violation of any 
of these Articles the Court is bound to 
examine the contention on the merits, 


. Article 31(2) will not apply to a taxing 


statute in view of Art. 31(5) (b) @ of 
the Constitution. The impact of Arti- 
cle 31(1) on,a taxing statute has. been 
decided by a Constitution Bench of the . 
Supreme Court in ATR 1962 SC 1563. 
Gajendragadkar, J. speaking on 

of. the Court said: 


“So for as Art. 31(1).is concerned, all 
that it requires is that no person can be- 
deprived of his property save by autho- 
rity of law .and as we have just observ- 
ed, the authority of law postulated by 
Art. 31(1) is obviously the authority of a 
valid law. If the law is not valid be- 
cause it offends against Art. 14 or Art- 
cle 19 or some other fundamental right 
guaranteed by Part III, then the imposi- 
tion of tax levied by it cannot be said 
to meet the requirements of Art. 31 (1). 
But if the act in question is otherwise 
Mewar then the Art. 31(1) is complied 
wi N ; ` 


35. According to the learned Gov- 
ernment Pleader the plea that a taxing 
law is confiscatory being only germane 
to Art. 19(1) cannot be entertained be- 
eause of Art. 31-B of. the Constitution 
and he relied on the decision of the 
Supreme Court in Kochuni v. States of 
Madras and Kerala, AIR 1960 SC 1080 
where the constitutional validity of the 
Madras Marumakkathayam (Removal of 
Doubts) Act, 1955 was challenged. It 
was decided that the Act violated Arti- 
cle 19(1) (Ð and was not saved by Arti- 
cle 19(5). Their Lordships concluded 
their discussion thus: 


. “The impugned Act is only a legis- 
lative device to take the property of one 
and vest it in another without compen- 
sation, and, therefore, on its face stamp- 
ed with unreasonableness.” In short, tha 
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impugned Act is expropriatory in charac- 
ter and is directly hit by Art. 19(1) (£) 
and is not saved by Cl. (5) of Art. 19.” 

The above passage shows that the vali- 
dity of the impugned Act was consider- 
ed only with reference to Art. 19 of the 
Constitution. The decision cannot be 
understood as saying that when an im- 
pugned Act is impeached as a device to 
deprive a person of his property the said 
plea is covered only by Art. 19 of the 
Constitution and by no other principle. 


36. A decision has to be under- 
stood in the light of the facts decided 
therein. In Quinn v. Leathem, 1901 AG 
495, Earl of Halsbury, L. C. said: 


“Now before . discussing the case of 
Allen v. Flood, (1898) AC. i, and what 
was decided therein, there are two ob- 
servations of a general character which 
I wish to make, and one is to repeat 
what I have very often said before, that 
every judgment must be read as applica- 
ble to the particular facts proved, or 
assumed to be proved, since the genera- 
lity of the expressions which may be 
found there are not intended to be ex- 
positions of the whole law, but govern- 
ed and qualified by the particular facts 
of the case in which such expressions are 
to be foumd. The other is that a case 


is only an authority for what it actual- 


ly decides. I entirely deny that it can 
be quoted for a proposition that may 
seem to follow logically from it. Such 
a mode of reasoning assumes that the 
law is necessarily a logical Code, whereas 
every lawyer must acknowledge that the 
law is not always logical at all” 

The same view was expressed by the 
Supreme Court in State of Orissa v. 
Sudhansu Sekhar Misra, AIR 1968 SC 
647. Hegde, J.. observed: 


“A decision is only an authority for 
what it actually decides. What is of the 
essence in a decision is its ratio and not 
every observation found therein nor what 
logically follows from the various obser- 
vations made in it.” 

I am therefore of .the view that AIR 
1960 0 SC 1080 does- not support the Gov- 
ernment Pleader. 


37. The learned Government 
Pleader is correct because of the decisions 
of the Supreme Court in AIR 1962 SC 
123; ATR 1962 SC 1006 and AIR 1962 SC 
1563 when he contended that a tax law 
to be valid under Art. 265 of the Con- 
stitution, (1) should be within the legis- 
lative competence of the Legislature 
being covered by the legislative entries 
in Schedule VII of the Constitution; 
(2) should not be prohibited by any 
particular provision of the Constitution 
such as for example, Articles 276(2), 286 
etc., and (3) should not be invalid under 
Art. 13 for violation of fundamental 
rights guaranteed by Part III of the 
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Constitution. The point to be consider- 
ed is whether the above would exclude 
the argument that the Kerala Land Tax 
Act, 1961 is confiscatory in character and 
therefore a colourable piece of. legisla- 
tion. A plea that a taxing statute is con~ 


-fiscatory really revolves round the ques- 


tion of the competency of the Legislature 
to pass the impugned law. As was point- 
ed out by Seervai in his book on Con- 
stitutional Law of India at page 292, 


“the cases in which tax laws were 
held to be subject to Art. 19 were really 
eases where it could be said that under 


the guise of imposing a tax, the law 


confiscated property.” 


38. The content of a valid law 
under Art. 265 is that it should provide 
for the levy, assessment and collection 
of tax. The words “levied or collected” 
in Art. 265 are of a comprehensive 
nature to include all the three stages in 
the imposition of a tax. Lord Dunedin 
in 1926 AC 37 stated: 


“Now there are three stages in the 
imposition of a tax; there is the declara- 


tion of liability, that is, the part of the 


statute which determines what persons 
in respect of what property are liable. 
Next, there is the assessment. Liability 
does not depend on assessment. That, 
ex hypothesi, has already been fixed. 
But, assessment particularises the exact 
sum which a person liable has to pay. 
Lastly, come the methods of recovery, if 
the person taxed does not -voluntarily 
pay.” 
The word ‘levied” in Art. 265 of the Con- 
stitution is therefore used to include the 
two stages viz. the levy or the dec- 
laration of the liability and the assess- 
ment or the determination of the amount 
of the tax. Rajgopala Ayyangar, J. 
pointed out in AIR 1962 SC 1006 that 
Art. 265. merely enacts that all taxation 
— the imposition, levy and collection — 
shall be by law’. The effect of Art. 265 
is to exclude the administrative autho- 
rities from devising measures for assess- 
ment and collection of tax. Any attempt 
to collect tax under a law which does 
not satisfy the conditions stated in 1926 
AC 37 will offend Art. 265 and will be 
invalid. A law which does not provide 
for levy, assessment or collection of tax 
will apart from being invalid under Arti- 
cle 265 also offend Arts. 19(1) ( and 31 
(1) of the Constitution. This view is 
accepted in AIR 1962 SC 1563 where 
Gajendragadkar, J. observed: 


“Tf a taxing statute makes no specifica 
provision about the machinery to recover 
tax and the procedure to make the as- 
sessment of the tax and leaves it entire. 
ly to the executive to devise such machi» 
nery as it thinks fit and to prescribe such 
procedure as appears to it to be fair, an 
occasion may arise for the Courts to 
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consider whether the failure to provide 
for a machinery and to prescribe a pro- 
cedure does not tend to make the im- 
position of -the tax an unreasonable res- 
triction: within the meaning of Art. 19(5). 
-An imposition of tax which in the ab- 
sence of a prescribed machinery and the 
prescribed procedure would partake of 
the character of a purely administrative 
affair can, in a proper sense, be chal- 
lenged. as contravening Art. 19(1) (D. 

Can such a law be sustained on account 
of Art. 31-B by its inclusion in Schedule 
9 to the Constitution? The obvious 
answer can only be ‘no’ for the reason 


. ed:— 
that it offends Art. 265 and a contention | 


to that effect cannot. be barred by pao 
cle 31-B. 

i 39. In my view, the position is 
the same regarding the contention that 


the Kerala Land Tax Act, 1961 is con- . be 


. fiscatory in character and is therefore not 
- & valid law.. under Art. 265. Besides 
Moopil Nair’s case, ATR 1961 SC 552 it 
is necessary to refer to the decisions of 
the Supreme Court in AIR 1962 SC 1563 
and AIR 1963. SC 1667. In the two 


later cases Moopil Nair's case, AIR 1961‘ 


SC 552 was taken to be illustrative on 
the question of a confiscatory nature of 
a Mocs statute as a separate ground of 
a 


sf In -AIR 1962 SC 1563 it was observ~ 


“Though the 
statute cannot be challenged merely on 
the ground that it imposes an unreason~- 
ably high burden, it does not follow that 
a taxing statute cannot be challenged on 
the ground that it is a colourable piece 
of legislation and as such, is a fraud on 
the legislative power conferred on the 
Legislature in question. If, in fact, it is 


shown that the Act which purports to 


. be a taxaing Act is a colourable exercise 
ef the legislative power of the Legisla- 
ture, then that would be an independent 
ground on which the Act can be struck 
down. Colourable 
tive power is not a legitimate exercise 
of the said power and as such, it may 
be open to challenge. But such a chal- 


lenge can succeed not merely by show- -` 


_ing that. the tax levied ‘is. unreasonably 
. high or excessive, but by proving other 


_relevant circumstances which justify the- 


conclusion that the statute is colourable 
and =. such, Sa to a Pause TERET 


. This decision * (Moopil Nair’s case, "AR 
4961 SC 552) illustrates how a eng 
statute though ostensibly passed in 


en the Legislature, can be struck down 
as being a colourable exercise of -the 
said power.. In other words, the con- 
clusion that a taxing statute is colour- 
able would not and cannot normally be 
raised merely. on the finding that the 
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validity of.a taxing 


exercise of legisla- . 


ed apart from decisions the 
‘be the same: 


ex- 
ercise of the legislative powers conferred, 


ATR 


tax imposed by it is unreasonably high 
or heavy, because the reasonableness of 
the extent of the levy is always a matter 
within the competence of the 

ture. Such a conclusion can be ahed 
where- in passing the Act, the Legisla- 
ture has merely adopted a device and a 
cloak to confiscate: the property of the 
citizeh taxed. If, however, such a con- 
clusion is reached on the consideration 
of all relevant facts, that is a separate 
and independent ground for striking 
down the Act.” ~ 


In AIR 1963 SC 1667 it was observ- 


“Where for haane it appears that 
the taxing statute is plainly discrimina- 
tory, or provides no procedural machi~ 
nery for assessment and levy of the tax, 
or that it is confiscatory, Courts would’ 

justified in striking down the im- 


‘pugned statute as unconstitutional. In 
. such cases, the character of the material 


provisions of impugned statute is such 
that the Court would feel justified in 
taking the view that, in substance, the 
taxing statute is a cloak adopted by the 
Legislature for achieving its confiscatory 
purposes. This is illustrated by the deci- 
sion of this Court in the case of AIR 
1961 SC 552 where a taxing statute was 
struck down because it suffered from 
several fatal infirmities.” 


In view of the above decisions it {s not 
possible. to agree with the Government 
Pleader-in his contention that the ground 
that a taxing law is confiscatory can 
have reference only to an attack based, 
on Art. 19(1) (f) read with Art: 31(1) of 
the Constitution and cannot be indepen- 
dent of them. To offend Art. 19(1) (5 
of the Constitution it is enough for the’ 
tax law to impose unreasonable restric- 
tions .on holding property and it need 
not be confiscatory in character. On the 
other hand, a tax law which is confisca- 
tory in character will also offend Arti- 
cle. 19(1) (£) of the Constitution. But it 
does not thereby mean that an attack 
based on a confiscatory nature of a tax 
is always based on Arts. 19(1) (f) and 31 
(1) of the Constitution. 


40. Even if the position is consider- 
result will 
-A plea that a legislation 
is colourable really affects the compe- 
tency of the Legislature to pass the law 


‘and has nothing to do with Art. 13(1) or 
~13(2) of the 


.Constitution. If it can 
furnish a ground of attack independent 
of any of the provisions in Part II of 
the Constitution Art. 31-B cannot come 
in the way of the. petitioners’ raising the 


- plea. It is one thing to say that a court 


cannot embark upon an enquiry whe- 
ther a tax is reasonable or unreasonable 
and it is quite a different thing to = 
that a tax law is a colourable piece of 
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legislation being confiscatory and has 
been adopted as a device and-a cloak to 
confiscate the property of a citizen. 


41, It is therefore necessary to 
have a correct understanding of the term 
“colourable legislation”. Their Lord- 
ships of the Judicial Committee pointed 


out in A. G. of Alberta v. A. G. of 


Canada, AIR 1939 PC 53 that the doc- 
trine of colourable legislation implies 
that though a Legislature is not fettered 
in the sphere of its power it cannot 

“under the guise or the pretence or 
in the form of an exercise of its own 
powers to carry out an object which is 
beyond its powers and a trespass on the 
exclusive powers of the other.” 

After a eee of the English autho- 
rities Mukherjea, J., explained the term 
in the following manner in K. C. G 


Narayan Deo v. State of Orissa, AIR 
1953, SC 375: 
“The whole doctrine of colourable 


legislation is based upon the maxim that 
you cannot do indirectly what you can- 
not do directly. If a legislature is com- 
petent to do a thing directly; then the 
mere fact that it attempted to do it in 


an indirect or disguised manner, cannot 


‘make the Act invalid.” 


His Lordship in the course of his 
discussion observed at page 378: - 


“It may be made clear at the outset 
that the doctrine of colourable legisla- 
tion does not 
‘bona fides’ or ‘mala fides’ on the part 
of the legislature. The whole doctrine 
resolves itself into the question of com- 
petency of a particular legislature to 
enact a particular law. if the legislature 
is competent to pass a particular law, 
the motives which impelled it to act are 
really irrelevant. On the other hand. 
if the legislature lacks competency, the 
question of motive does not arise at all 
Whether a statute is constitutional or 
not is thus always a question of power. 
Vide Cooley’s Constitutional Limitations, 
Vol. 1, p. 379. A distinction, however, 
exists between a legislature which is 
legally omnipotent like the British Parlia- 
ment and the laws promulgated by which 
' could not be challenged on the ground 
of incompetency, and a legislature which 


enjoys only a limited or a qualified juris- ` 


iction. 


lf the Constitution -of a State dis- 
tributes the legislative powers amongst 
different. bodies, which have to act with- 
in their respective spheres marked out 
by specific legislative entries, or if there 
are limitations on the legislative autho- 
rity in the shape of fundamental rights, 
questions do arise as to whether the 
legislature in a particular case has or 
has not, in respect to the subject-matter 
of the statute or in the method of enact- 
ing it transgressed the limits of its con- 
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stitutional powers. Such transgression 
may be patent, manifest or direct, but 
it may also be desguised, covert and in- 
direct and it is to this latter class of 
cases that the expression ‘colourable 
legislation’ has been applied in certain 
judicial pronouncements. The idea. :con- 
veyed by the expression is that although 
apparently: a legislature in passing a 
statute purported to act within the limits 
of its powers, yet in substance and in 


‘reality .it transgressed these powers, the 


transgression being veiled by what ap- 
pears, on proper examination, to be a 


- mere pretence or disguise.” 


In this connection the observations 


‘in Bank of N. S. Wales v. Common- 


wealth, (1948) 76 CLR 1 are worth quot- 
ing: 


“Where, however, a Parliament, as 
in the case of the Commonwealth Parlia- 
ment, has only limited powers, thegdec- 
laration of Parliament that a law en- 
acted for the purpose of securing the 
stated objects cannot bring an enactment 
within power if its operative provisions 


.have no real connection with a subject 


with\ respect to which: the Parliament has 
power to make laws. Such a declaration 
is entitled to respectful consideration, 
but it cannot be EeGewe upon a ques- 
tion of validity ............ Each provision 
must be considered in ‘the context of the 
Act, independently of any such state- 
ment of objects — though such a state- 
ment may suggest a connection between 
the legislation and a relevant subject 
(pp. 162-63) - 

x * * a 
Thus when a question arises as to 
the validity of legislation it is the di 
of the Court to determine what is the 
actual operation of the law in question 
in creating, changing, regulating or 
abolishing rights, duties, powers or pri- 
vileges,, and then to consider whether 


‘that which the enactment does falls in 


substance within the relevant authoriz- 


ed subject-matter, or whether it touches 


it only incidentally, or whether it is 
really an endeavour, by purporting to 
use one power, to make a law upon a 
subject which is beyond power.” (p. 187). 


“42. It was agreed at the Bar that 
the Kerala Land Tax Act, 1961 comes 
under Entry 49 in List II of the Seventh 
Schedule to the Constitution. In order 
that the said Act can be stamped as a 
colourable legislation it should be esta- 
blished that it was introduced under the 
guise of a taxation statute with a view 
to accomplish an ulterior purpose, viz. 
the confiscation of the property belonging 
to an assessee. It is still necessary to 
prove that the ulterior purpose is some- 
thing which lies beyond the powers of 
Under Entry 49, 
List II, it is not open to a State Legis- 
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lature to provide for the confiscation of 
property. I am not concerned with the 
effect of a provision in taxing statute 
for confiscation of one’s property as a 
penalty. The only other Entry which is 
relevant in this connection is Entry 42 
in List ILII (Concurrent List) reading 
“acquisition and requisitioning of pro- 
perty”. The right to pass a legislation 
for confiscation of a citizen’s property 
cannot be done under Entry No. 42 in 
List III. There is no other Entry there- 
fore which gives competency to a State 
Legislature to pass a law for confiscation 
of one’s property. If the real object of 


the Kerala Land Tax Act, 1961 is there-- 


fore confiscatory in character it is a 
colourable legislation and is therefore 
invalid. 

43. There is another way of look- 
ing at the matter. What is included in 
the Ninth Schedule to the Constitution 
is a ing statute and not a’statute the 
real object of which is the confiscation 
of property. If therefore the real object 
of the Kerala Land Tax Act, 1961 is en- 
tirely different from what it purports to 
be it will not secure the protection af- 
forded to it by Art. -31-B of the Con- 
stitution. I do not want to rest my deci- 
sion on this view. 


I -shall therefore examine 
iene the Kerala Land Tax Act, 1961 
is a colourable legislation. In Moopil 
Nair’s case, AIR 1961 SC 552 the con- 
fiscatory nature of the Travancore-Cochin 
Land Tax Act (15 of. 1955) as amended 
by Act 10 of 1957 was inferred from Sec- 


tion 5-A thereof which authorised the 


Government to make a provisional as- 
sessment in respect of land which was 
not surveyed. Though the Act contem- 
plated regular assessment in respect of 
such land it did not indicate when such 
assessment would .be made except point- 
ing out that it could be made only after 
a survey has been made of the land as- 
sessed. Under Section 5-A the assess- 
ment was at a flat rate irrespective of 
the quality of the land and its produc- 
tive capacity. In view of these circum- 
stances, their Lordships observed that 
the Act 


“has thus the merit of brevity as 


also of simplicity, derived from the fact- 


that a tax is levied at a flat rate, irres- 
pective of the quality of the land and 
consequently of its productive capacity. 
Under the Act, the charge has to be 
levied, whether or not any income has 
been derived from the land. The Legis- 
lature was so much in earnest about 
levying and realising the tax that it 
could not even wait for a regular survey 
of the lands to be assessed with a view 
to determining the extent and character 
of the land.” 

In view of Section 7 of the Kerala 
Land Tax Act, 1961 it was contended for 
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the State that the infirmities pointed out 
by their Lordships of the Supreme Court 
are no longer in existence. It is true 
that an inference that a tax law is con-' 
fiscatory cannot be drawn from the un- 
reasonableness of the impost as the .ex- 
tent of a levy is always a matter for 
the Legislature. In the course of the 
discussion at the bar it was contended 
on behalf of the State based on the 
classic statement of Marshall.. C. J. in 
McCulloch v. Maryland, (1819) 4 Wheat 
316. ‘that the power to tax involves the 
power to destroy’. It is true that the 
power to tax people and their property 
is essential to the very existence of a 
State. But the Indian decisions have not 


‘so far gone to the extent of accepting 


the dictum laid down by Chief Justice 
Marshall. The Supreme Court has 
cautioned in a number of decisions that 
in such matters much assistance cannot 
be drawn from the American decisions. 


I shall now examine the provisions 
of the Kerala Land Tax Act, 1961. Sec- 
tion 5 which is the charging section, pro- 
vides that a tax called basic tax on all 
lands, of whatever description and held 
under whatever tenure, shall be levied. 
Section 5(2) provides that the basic tax 
shall be paid by the landholder of that 
land, but where any land is in the pos- 
session of a tenant or other person not 
being the landholder and the income ob- 
tained by the landholder from that land 
is less.than the basic tax payable there- 
on, the excess on the basic tax over such 
income shall be paid by the tenant or 
other person in possession. Section 5, 
sub-section (3) says that the basic tax 
shall be deemed to be public revenue 
due on land within the meaning of the 
Revenue Recovery Act and shall be re- 
coverable under the provisions of that 
Act. Section 6-deals with the rate of 
basic tax payable under Section 5 and 
under Section 7. The rate of basic tax 
fixed by Section 6(1) is four rupees and 
ninety four paise per hectare per annum. 
sub-section (2) of S. 6 provides that if 
a land-holder or other person liable to 
pay basic tax proves to the satisfaction 
of the prescribed authority that the gross 
land was less 
twenty-four rupees and seventy paise 
per hectare per annum. the basic tax on 
such land shall be fixed at one-fifth of 
the gross income from such land. But 
the proviso to sub-section (2) of S. 6 
says that pending the fixation of the 
rate the landholder shall be liable to 
pay basic tax at the rate mentioned in 
Section 6, sub-section (1) and on fixa- 
tion of the basic tax under sub-sec. (2) 
the excess tax shall be refunded to. the 
person entitled thereto. 


Section 7(1) of the Act deals with 
the provisional assessment of basic tax 
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-in the case of unsurveyed lands. It is 
necessary before making provisional as- 
sessment for the prescribed authority to 


call upon the landholder and any other: 


person in possession of the lands by 
notice to furnish such particulars relat- 
ing to the lands as the prescribed autho- 
rity considers necessary- within such time 
to be fixed in the notice. The prescrib- 
ed authority has to make provisional as- 
sessment on the basis of the materials 
furnished and at the rate specified in 
sub-section (1) or sub-section (2) of S. 6. 
But sub-section (3) of S. 7 provides that 
if there is failure to furnish the parti- 
culars called for under sub-section (1) of 
Section 7 or if the particulars appear to 
the prescribed authority to be incorrect 
or incomplete he can make a provisional 
assessment of the basic tax to the best 
of his judgment after giving notice to 
the landholder or the person in posses- 
sion. Sub-section (6) of S. 7 provides 
that a-survey has to be conducted of un- 
surveyed iands before the expiry of a 
period of five years frorn the date of the 
publication of the Act in the Gazette 
which was on 5-4-1961. 


By Act 22 of 1968, the period of five 
years was extended till 3lst day of 
December 1968. The period has been ex- 
tended till 3lst day of December 1970 
by Act 17 of 1969. So far no survey 
operations have been started. It is only 
after that the prescribed authority shall 
make a regular assessment of the basic 
tax in respect of such lands. Section 9 
provides for appeals against. orders of the 
prescribed authority under Section 6, 
sub-section (2) and S. 7, sub-section (3). 
Section 10 provides for a reference to 
the District Court to decide questions of 
law raised before the appellate autho- 
rity. Section 11 confers a power of revi- 
sion on the Board of Revenue to. revise 
orders passed by the appellate authority 
under Section 9 of the Act. I shall also 


refer to Section 3(3) which defines “land- . 


holder”. The said provision reads: 


“‘andholder’ means the registered 
holder for the time being of any land 
and includes his legal representatives 
and assigns, and also includes any per- 
‘son who under any law for the time 
being in force is liable for the payment 
of public revenue due in respect of land 
held by him and, in the case of lands 
which have not been surveyed, the pro- 
prietor of the land.” uae 


I am not referring to the other provi- 
sions of the Act as they are not relevant 
to decide the point raised. 


45. It is true that by virtue of 
Section 6, sub-section (2) basic tax of 
four rupees and  ninety-four paise per 
hectare per annum is payable only in 
the case of Jands whose gross annual in- 
come is twenty-four rupees and seventy 


M. K. Thangal v. State (FB) (K.. Iyer J.) 
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paise per hectare per annum. It.cannot 
therefore be contended that there is no 
relation between the impost and the in- 
come of the land. The tax depends upon 
the productivity of the land. But until 


the prescribed authority fixes the rate 


under Section 6(2) the landholder shall 
be liable to pay basic tax at the rate 
mentioned in Section 6(1) of the Act. 
This is the position even for provisional 
assessments under Section 7(1) in the 
case of unsurveyed lands. If on account 
of the delay to dispose’ of a proceeding 
under Section 6(2) by the prescribed 
authority a landholder is compelled to 


pay basic tax at the rate mentioned in 


Seotion 6(1) of the Act, the result en- 
visaged by their Lordships of the 
supreme Court in  Moopil Nair’s case, 
AIR 1961 SC 552 will follow. There is 
no knowing when the proceedings under 
Section 6(2) will be completed. Until it 
is over-a.landholder will be compelled 
to pay at the rate in Section 6(1). This 
process can go on for a number of 
years. 5 


Further since 1957 by several legis- 
lations the right of the landlord to re- 
cover rent from his tenants has been af- 
fected to a, considerable extent. He has 
been denied the right to get back the 
property leased from his tenants. The 
Kerala Stay of Eviction Proceedings Act, 
1957 not only - prevented the landlord 
from claiming back the property leased 
but prevented him from claiming the 
rent accrued due before the commence- 
ment of the Kerala Stay of Eviction Pro- 
ceedings Ordinance, 1957. The life of the 
Act which was temporary one was ex- 
tended from time to time. The Kerala 
Agrarian Relations Act, 1960 even af- 
fected the quantum of rent payable 
under the contract between the parties. 
Section 34 of the Act provided for the 
discharge of arrears of rent outstanding 
on llth of ‘April 1957 by payment of 
one year’s rent or two years’ rent or 
three years’ rent depending upon the ex- 
tent of the holding. The said Act was 
struck down by the Supreme Court with 
reference to ryotwari lands in Kunhiko- 
man’s case, AIR 1960 SC 1080. This was 
followed by the Kerala Land Reforms 
Act, 1963 (Act 1 of 1964) which was in- 
cluded as Item 39 in the Ninth Schedule 
to the Constitution by the ‘Constitution 
(Seventeenth) Amendment Act, 1964. 
Section 73 of the Act caused substantial 
reduction in the rent due till the date of 
Act 1 of 1964 payable by the tenant. 


By Act 35 of 1969 a landlord is 
allowed to realise only one year’s rent 
towards the arrears due before the Ist 
May 1963 if the tenant is in possession 
of not more than 5 acres of land; if he 
is in possession of more than 5 acres and 
less than 10 acres: he need pay only two 
years’ rent and if he is in possession of 


_ landholder shall be 


84 Ker.  [Prs. 45-48] 


more than 10 acres he’ 
three years’ rent. The Kerala Agrarian 
Relations Act, 1960 (Act 4 of 1961) was 
passed before the Land Tax Act, 1961. 
The inclusion of the two Acts namely the 
Kerala Land Tax Act. 1961, and the 
Kerala Land Reforms Act, 1962 (Act 1 
of 1964) in the Ninth Schedule is by the 
Constitution (Seventeenth) ~ Amendment 
‘Act. The Legislature was therefore 
aware of the restriction on the right of 
the landlord to recover possession of the 
leased property and the arrears of rent 
when it. passed: the Land Tax Act. 1961. 
_ The proviso to sub-section (2) of .S. 5 


of the Kerala Land Tax Act, 1961 makes. 


a landholder liable to pay basic tax in 
- respect of the’ property in the possession 
of the tenant only to the extent of the 
income obtained from the tenant. The 
. landholder iis still liable to pay the basic 
‘tax for the property in the possession 
of the tenant even when he is not allow- 
ed to recover rent by statutes passed by 
‘the Legislature. 


When a land is therefore in the pos- 
session of a tenant and the rent fixed 
‘ in the contract of lease is more than the 
basic- tax payable on the property the 
liable to pay the 
basic tax in full irrespective of the fact 
whether he is discharged from recover- 
ing the rent. The effect of the enact- 


ments referred to will produce the result | 


that a landlord shall be liable for basic 
tax of a property out of which he receiv- 
ed no income. The position is the same 
when the rent payable is rupees four and 


ninety-four paise per hectare per annum. 


The landholder is therefore compelied to 
pay the basic tax of a property in the 
possession and enjoyment of another: 


46. In respect of jénmies. and 
kanam tenants governed by T. C. Kanam 
Tenancy -Act (Act 24 of 1956) the jenmi’s 


. right after the Act is only to collect 


michavaram and the kanam tenant shall 
be deemed to be the owner of the land 
subject only to the rights of the jenmi 
to collect michavaram. A jenmi under 
the Kanam Tenancy Act will be a land- 


holder under Section 3(3) of the Kerala | 


Land Tax Act, 1961. - The register pre- 
pared under the Kanam Tenancy Act is 
not recognised by Section 4 of the Kerala 
Land Tax Act, 1961. The obvious result 
is therefore that a jenmi coming under 


the Kanom Tenancy Act is liable for land: 


tax in ‘spite- of the fact that his interest 
in the property has been terminated by 
the Kanom Tenancy Act. He has there- 
fore to’ look to his other properties for 
paying the land tax due on the property 
of which he.has ceased to be the owner. 


47. In the case of unsurveyed 
lands, it is not possible to find out the 
extent of large tract of lands without 


survey operations. Section 7(1) contem- 


M. K. Thangal v. State (FB) (K. Iyer J.) 
.need pay only. 


“Tax Act. 


. part 
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plates provisional .assessments in respect 
of unsurveyed lands. The procedure for 
ascertaining the extent of unsurveyed 
lands for making provisional assessment 
has not been indicated in the Act. Until 
survey, the landholder shall be liable to 
pay tax on the basis of the- estimate 
made by the prescribed authority under 
Section 7(2). The Kerala Land Tax Act, 
1961 offends Art. 265 of the Constitution 
also. The definition of the term “land- 
holder” includes his legal representatives 
and assigns apart from the persons liable 
under any law for the time being in 
force. for the payment of public revenue 
due in respect of land held by him. Sec- 
tion 5(3) provides for the recovery of the 
basic tax under the -provisions’ of the 
Revenue. Recovery Act. The Act con- 


tains no provision’ for the assessment of 


the liability. The person to be liable 
has to be determined under the: Land 
A tax can be recovered only 
when it is payable and it will be pay- 
able only after it is assessed. It is not 
open to the authorities under the Re- 


“venue Recovery Act to decide- the per- 


son liable for land tax. The recovery 
under the Revenue Recovery Act can 
only be from a person who has been 
assessed to -pay the tax under the-Land 
Tax Act. There is therefore no autho- 
rity prescribed under the Act for assess- 


‘ment of liability. 


48. The proviso to sub-section , (2) 
of S, 5 of the Kerala Land "Tax Act; 
1961 provides that a person in possession 
of land as a tenant. or otherwise not 
being the landholder shall be liable to 


` pay land tax ‘under certain’ circum- 


stances. In such cases there is no liabi- 
lity on the part of the owner or‘ land- 
holder. But who is the’ authority to 
decidé the question or to .apportion the 
liability as between the tenant and the 
landholder. This has not been indicated 
anywhere in the Act. Section 5(2) is a 
of the charging section. Unless 
the machinery for ascertaining the liabi- 
lity of the landholder and the tenant is 


indicated and provided for-by the Act 


no assessment is possible. The ‘facts in 
the writ -appeal and the original peti- 


‘tions disclose that there are substantial 


objections raised by the appellant and 
the petitioners to whom notices were 
issued by authorities under the Revenue 
Recovery Act. But they have: no power 
to deal with the objections. No autho- 
rity has been prescribed „under the 
Kerala Land Tax Act before whom the 
objections can be raised. The answer by 
the Government Pleader was that the re- 
covery of land tax being on the basis of 
a land register no separate order of as- 
sessment is necessary as the amount to 
be recovered is merely a matter of 
arithmetical calculation. This is: not so, 
when a. property is in the ‘possession of 


1971 


a tenant or a. person other than the 
landholder. The names of the tenant or 
the person in possession .will not be 
shown in the register referred to in Sec- 
ey 3(3) of the Kerala Land Tax Act, 


certainment of the liability. 


49.. It was submitted by the Gov-. 
ernment Pleader that the authority pre- 
scribed under Sections 6(2) and 7(2) can” 


assess the tax payable under Section 5. 
In ‘view of the definition of prescribed 


authority by Section. 3(7) of the Act. it’ 


is not possible to accept the same. The 
appeal provided for by Section 9 is only 
against the orders of the prescribed 
authority under sub-section (2) of S. 6 
or sub-section (3) of S. 7. There is no 
authority. at all contemplated for a deci- 
sion of the. matters under Section 5(2) 
or for any of the other matters which 
can legitimately be brought under the 
provisions of the Act. 


50. I am therefore satisfied that 
the Kerala Land Tax Act. 1961 not only 
offends Art. 265 of the Constitution but 
in view of the several circumstances 
pointed out coupled with the absence of 
à machinery for assessment of liability 


in the Act. it is a colourable legislation ~ 


being only a cloak to confiscate property 
of a citizen. I therefore allow the appeal 
and the Original Petitions. 


Appeal and petitions allowed. 


AIR 1971 KERALA 85 (V 58 C 21). 
FULL BENCH — 
“VY. P. GOPALAN NAMBIYAR, 
T. S. KRISHNAMOORTHY IYER 
AND K. SADASIVAN, JJ. 


Appula Vadhyar Narayana Vadhyar, 
Appellant v. Venkateswara  Vadhyar and 
others, Respondents. 

S. A: Nos. 86 and 87 of 1965, D/- 
10-11-1970, from order of Addl. Dist. J. 


Ernakulam in A. S. Nos. 202 of 1961 and ` 


116 of 1962. 


Evidence Act (1872), Ss. 107 and 108. 


. — Scope and extent of presumption as 
to death — Date of death of person not 
heard of for more than 7 years prior to 
- suit — Burden of proof. AIR 1968 Raj 
48, Dissented from. 


No presumption can be drawn under 
Sections 107 and 108 as to whether a 
person was dead or alive on any parti- 
cular date before the date of suit in 
which the question is. raised. The date 
of death has ‘therefore to be proved as 
any other fact by the person on whom 
the burden lies to establish the said 


‘death. -There is nothing in the language 


_ LN/LN/G32/70/KSB/D 


A. V. Narayana AWadhvar V. Venkateswara (FB) 


In order that sub-section (3) of - 
S. 5 can operate; there must bê an as- 


[Prs. 1-3] - Ker. 85 


of Section 108 for the view that if the 
date of death is not proved by any of’ 
the parties the early date on which the 
‘death could be presumed is the date on 
which the suit was filed. AIR 1956 - 
Trav. Co.-129 & 1958 Ker. LT 8 & AIR 
‘1926 PC 9, Foll.; AIR 1968 Raj 48, Dis- 
sented from. (Paras 10, 11) 


Cases Referred: Chronological 

(1968) AIR 1968 Raj 48 (V 55) = 
1967 Raj LW 515, Narbada v. 
Ram Dayal 11 

(1964) AIR 1964 SC 164 (V 51)= 
(1964) 3 SCR 634, Kunju Kesavan 


Paras 


© ov. M. M. Philip 7 
~ (1958) 1958 Ker LT 8 = 1957 Ker l 
. LJ 1028, Philip v Kunju 

Kesavan 6, 7, 11 


(1957) AIR 1957 Andh Pra 380 
(V 44) = 1957-1 Andh WR 55, 


Venkateswarlu v. Bapayya : 6 
(1956) AIR 1956 Trav-Co 129 
(V 43) = 1956 Ker LT 126, 
Sarojini v. Sivanandan 6, 11 


(1953) 1953-2 All ER 1113 = 1953- 

1 WLR 1323, Watkins v. Watkins 11 
(1939) 1939-3 All ER 895 = 1939 

P 391, Chip-chase v. Chipchase 11° 
(1926) AIR 1926 PC 9-(V 13) = 

53 Ind App 24, Lal Chand v. 


Ramrup Gir 11 
(1899) ILR 23 Bom 296, Rango 
Balaji v. Mudiyeppa 11 
(1870) 5 Ch A 139 = 39 LJ Ch 316, 
= in re Phene’s Trusts 11 


A. S. Krishna Iyer and A. K. Rama- 
seshadrinathan, for’ Appellant In S. A. 
Nos. 86 and 87 of 1965; S. Venkitarajan, 
for Respondent in A. S. No. 86 of 1965; 
"S. K. Brahmanandan, for Respondent 
No. 1 in A..S. No. 87 of 1965. 


KRISHNAMOORTHY IYER, J.:— 
S..A. 86 of 1965 arises out of O. S. 131 
of 1958 on the file of the Subordinate 
‘Judge’s Court, Ernakulam and the plain- 


tiff therein is the appellant. 


2. S. A. 87 of 1965 arises out of 
O. S. 55 of 1958 on the file.of the Sub- 
ordinate Judge’s Court, Ernakulam and 
the appellant is the plaintiff therein. i 


3. The plaintiff in both the suits 
is the same. : Yogia Vadhyar had three 
sons Narayana Vadhyar, Narasinga 
-Vadhyar and Krishna Vadhyar: Krishna 
‘Vadhyar died in 1067 leaving behind his 
widow Sathyabhama and daughter 
Padmavathi alias Puthi. Sathyabhama 
died -in 1107. Thereafter Padmavathi 
died leaving behind two sons the plain- 
tiff and his elder brother Vasudeva 
Vadhyar. The properties in the two 
suits were allotted to the share of 
Krishna Vadhyar in-the family partition. 


"O. S. 131 of 1958 is to set aside Ext DI 


sale deed dated 31-1-1090 executed by 
Sathyabhama and Padmavathi the latter 
also acting as the guardian of her minor 


86 Ker. [Prs. 3-11] 


sons in respect of the property in that 
suit in favour of Madhava Vadhyar. 
O. S. 55 of 1958 is to set aside Ext. Pl 
sale deed dated 31-10-1081 executed by 
Sathyabhama and Madhava Vadhyar re- 
garding the property in that suit. The 
averments in both the plaints are that 
Padmavathi left her native place in 1092 
to an unknown destination and since then 
she was not heard of and information 
was received that she died at Calcutta 
on 27-2-1951. 


4. It was contended for the defen- 
dants that the suits are barred by Hmi- 
_ tation and adverse possession, and that 
Padmavathj died more than 12 years 
prior to the suits 


5. The suits were dismissed on 

the ground that they are barred by limi- 
tation because the plaintiff has not proved 
that the suits were filed within 12 years 
of the death of Padmavathi. The courts 
below concurrently found that the aver- 
ment of the plaintiff that Padmavathi 
died on 27-2-1951 is not correct. 


6. The lower courts took the view 
that under Section 108 of the Indian 
Evidence Act if a person has not been 
heard of for seven years by those who 
would naturally have heard of him if he 
had been alive the presumption is only 
that he is dead and there is no presump- 
tion as to the date of his death, follow- 
ing the decision of the Travancore- 


Sivanandan, 1956 Ker LJ 126 = 
1956 Trav-Co 129). The said decision has 
been followed by this Court in Philip-v. 
Kunju Kesavan, 1958 Ker LT 8. In the 
latter case Kumara Pillai, J. with whom 
Vaidialingam, J. concurred observed: 


“We are in agreement with the 
views set out in 1956 Ker LT 126=(AIR 


1956 Trav-Co 129) and AIR 1957 AP 380 


. and hold that no presumption can he 
drawn under Sections 107 and 108 of the 
Evidence Act as to whether a person was 
dead or alive on ‘any particular date or 
at any particular time before the date of 
the suit in which that. question is raised 
and that the rule of decision in such 
cases should be whether the party seek- 
-ing to enforce in the suit a right flowing 
out of the existence or death of the per- 
' son concerned has discharged the onus of 
proof on him. which is essential for the 
establishment of his right—that is to say, 
the plaintiff asking relief in a suit on 
account of a right flowing-from the death 
or existence of a particular person on a 
particular date or at a particular time 
must affirmatively prove that that person 
was dead or alive, as the case may be, 
on the particular date or at the parti- 
cular time.” 


The correctness of ihe above daca 
was canvassed before us. 


_A. V. Narayana Vadhyar v. Venkateswara (FB) 


A. LR. 


a. “Me Though the decision in 1958 
Ker LT 8 was confirmed by the Supreme 
Court in Kunju Kesavan v. M. M. Philip, 
AIR 1964 SC 164 their Lordships did not. 
express an opinion on the scope of the 
presumption arising under Sections 107 
and 108 of the Evidence Act. 


8. Sathyabhama had a ° widow’s 
estate in the properties of her husband 
and after her death Padmavathi succeed- 
ed to the same taking a woman’s estate. 
The plaintiff stated in the plaints that 
Padmavathi was not heard of since 1092 
and she died on 27~2-1951. The suits 
were instituted in 1958. The contention 
of the plaintiffs counsel was that when 
both parties have failed to prove the date 
on which Padmavathi died it should be 
presumed that she died on the date of 
the institution of the suits. If the plea 
is accepted the court will have to pre- 
sume that Padmavathi died on-two dif- 
ferent dates as the dates on which the 
suits were instituted are different. And 
that too in spite of the fact that the 
Soar stated that ‘Padmavathi died on 

-1951. 


9. The onus is on the plaintiff to 
prove that the suits were instituted with- 
in 12 years of Padmavathi’s death. The 
suits are beyond 12 years from the dates 
of the documents impeached. 


10. We shall now quote Ss. 107 
and 108 of the Indian Evidence Act: 

“107. When the question is whether 
a man is alive or dead, and it is shown 
that he was alive within thirty years, 
the burden of proving that he is dead is 
on the person who affirms it. ` 


108. Provided that when the ques- 
tion is whether a man is alive or dead 
and it is proved that he has not been 
heard of for seven years by those who 
would naturally have heard of him if he 
had been alive, the burden of proving 
that is shifted to the person who affirms 
it: 3} 


There is nothing in the language of Sec- 
tion 108 for the view that if the date of 
death is not proved by any of the par- 
tieg the early date on which the death 
could be presumed is the date on which 
the suit was filed. 

11. Section 108 of the Indian Evi- 
dence Act has its origin in English law. 
The law in England was stated thus in 
In re Phene’s Trusts, (1870) 5 Ch A 139: 


“Tf a person has not been heard of 


for seven years, there is a presumption 


of law that he is dead: but at what time 
within that period he died is not a matter 


‘of presumption but of evidence, and the 


onus of proving that the death took 
place at any particular time within the 
seven years lies upon the person who 
claims a right to the . establishment of 
which that fact is essential.” 

In Halsbury’ s Laws of England (Simonds’ 


1971: | 


Edition), Vol. 15, at paragraphs 623 and 
624 the learned author observed: 


“There is no presumption of law by 
which the fact that a particular person 
was alive on a given date can be esta- 
blished, it being in every case a ques- 
tion of fact for the jury or judge sitting 
alone. 

* * ~ $ * * 

There is no legal presumption either 
that the person concerned was alive up 
to the end of the period of not less than 
seven years, or that he died at any par- 
ticular point of time during such period, 
the only presumption. being that he was 
dead at the time the question arose, if 
he has not been heard of during the pre- 
ceding seven years. If it is necessary to 
establish that a person died at any parti- 
cular date within the period of seven 
years, this must be proved as a fact by 
evidence raising that inference; ...... re 


The above view has been reiterated in 
Chipchase v. Chipchase, 1939-3 All ER 
895 and Watkins v. Watkins, 1953-2 All 
ER 1113. Their Lordships of the Judi- 
_ cial Committee in Lal Chand v. Ramrup 
Gir, AIR 1926 PC 9 after stating 


. “there is only one presumption, and 
that is that when these suits were in- 
stituted in 1916 Bhawan Gir was no 
longer alive. There is no presumption at 
all- as to when he died. That, like any 
other fact, is a matter of proof.” 
proceeded thus: 


“Now upon this question there is, 
their Lordships are satisfied, no dif- 
ference between the law of India as 
declared in the Evidence Act and the 
Law of England (Rango Balaji v. Mudiy- 
eppa, (1899) ILR 23 Bom 296), and search- 
ing for an explanation of this very per- 
sistent heresy, their Lordships find it in 
the words in which the- rule both in 
India and in England is usually expres- 


=- sed. These words taken originally from 


In re Phene’s Trusts, (1870) 5 Ch A 139, 
runs as follows:— 


‘If a person has not been heard of 
for seven years, there is a presumption 
of law that he is dead: but at what time 
within that period he died is not a matter 
of presumption but of evidence, and the 
onus of proving that the death took 
place at any particular time within the 
seven years lies upon the person who 
claims a right to the establishment of 
which that fact is essential. 


Following these words, it is con- 
stantly assumed—not perhaps unnatural- 
ly—that where the period of disappea- 
rance exceeds seven years, death, which 
may not be presumed at any time dur- 
ing the period of seven years, may be 
presumed to have taken place at its 
close. - This, of course, is not so., The 


Krishna Pillai v. Govinda Pillai (FB) 


- tion in 


[Prs. 11-12] Ker. 87 


presumption is the same if the period 
exceeds seven years. The period is one 
and continuous, though it may be divisi- 
ble into three or even four periods of 
seven years. Probably the. true rule 
would. be less lable to be missed, and 
would itself be stated more accurately, 
if, instead of speaking of a person who 
had not been heard of for seven years, 
it described the period of disappearance 
as one ‘of not less than seven years’.” 
The date of death has therefore to be 
proved as any other fact by the person 
on whom the burden lies to establish 
the said death. The exact time of death 
is not a matter of presumption. The 
view taken in 1958 Ker LT 8 and 1956 
Ker LT 126 = (AIR 1956 Trav-Co 129) 
is only consistent with the principle of 
law stated by their Lordships of the 
Judicial Committee. We do not find any 
convincing reason to deviate from the 
line of reasoning adapted in 1958 Ker 
LT 8 and accept the contrary view taken 
in some of the cases including Narbada 
v. Ram Dayal, AIR 1968 Raj 48 cited 
for the plaintiff. 


12. We therefore dismiss the se- 
cond appeals. We make no order as to 


Appeals dismissed. 


' costs. 


AIR 1971 KERALA 87 (V 58 C 22) 
FULL BENCH 
V. P. GOPALAN NAMBIYAR, 
T. S. KRISHNAMOORTHY IYER 
AND K. SADASIVAN, JJ. 

Krishna Pillai Govinda Pillai, Appel- 
lant v. Govinda Pillai Madhavan Pillai 
and others, Respondents. 


Appeal Suit No. 438 of 1964, D/- 
4-9-1970. 


Limitation Act (1908), Arts. 142, 144 
— Possession of mortgagee — Usufruc- 
tuary mortgage — Sale by mortgagor of 
his equity of redemption to mortgagee — 
Sale invalid in law — Symbolical deli- 
very of possession of equity of redemp- 
i auction sale of execution of 
decree against mortgagor — Held to be 


sufficient assertion of bare right of equity 


of redemption. 


There was usufructuary mortgage by 
S in favour of R in 1931. Mortgagor S 
sold his equity of redemption to mort- 
gagee R in 1940. R remained in posses- 
sion as full owner in pursuance of this 
sale though it was invalid in law. But 
in auction held in 1945 in execution of 
decree passed in favour of Q against S 
in suit filed in 1938, Q obtained symboli- 
cal delivery of equity of redemption. Q 
transferred his right of equity of redemp- 
tion to P in 1946. Suit, appeal and se- 
cond appeal filed by R to set aside this 


KN/LN/F188/70/SSG/T 


+ 


ed that the 
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execution sale was dismissed. In 1958 P 
filed suit for. redemption of mortgage 
against R. On question of limitation: 


Held that symbolical delivery of pos- 
session of equity of redemption in favour 


. of Q predecessor of P was sufficient as- 


sertion of bare right of equity of redemp- 
tion within Arts. 142, 144. AIR 1971 Ker 
38 (FB), Followed; AIR 1962 Ker. 164 
(FB) & AIR 1963 SC 70 & AIR 1970 Ker 
305 (FB), Distinguished. (Para 4) 
Cases Referred: Chronological Paras 


- (1971) AIR 1971 Ker’ 38 (V 58) =` 


‘ 1970 Ker LT 610 (FB), Kochappi 
Kunji `v. Velayudhan Damo- . 
‘daran - j i 4 

(1970) AIR 1970 Ker 305 (V 57) = 
1970 Ker LT 462 (FB), Gopalan 
Thanthri v. Ittira Kelan 

(1963) AIR 1963 SC 70 (V 50) = 
(1963) 3 SCR 229, Padma Vithoba 


-= v. Mohd. Multani 


` (1962) AIR 1962 Ker 164 (V 49) = 


. 1962 Ker LT 61 (FB), Mathew. v _ 

- Ayyappan Kutty- 1, 3,4 
T. K. Narayana’ Pillai and .N. 

Govindan Nair, for Appellant; T. S. 

Venkiteswara Iyer, for Respondent. 


GOPALAN NAMBIYAR, J.: The Ist 


‘Defendant in a suit for redemption is the 


appellant in this appeal. It has been 
referred to a Full Bench as it was claim- 
Full Bench decisions in 
Mathew v. Ayyappankutty, 1962 Ker LT 
61 = 
Gopalan Thanthri v. Ittira Kelan, 1970 
Ker LT 462 = (AIR 1970 Ker 305 (FB) ) 
have covered the ground in the appel- 
lant’s favour. The Division Bench which 
made the reference was not sure that 
these cases applied to the facts on hand, 
but felt it desirable that the matter 
should be heard by a Full Bench. 


Ext. P. 1 mortgage, dated 10- 4- 


- 2. 
1116 (1106?) (M. E.), sought to be redeem- 
` ed, was usufructuary, and for. a term of 


three years, in favour of the Ist Defen- 
dant, by one Narayana Pillai Govinda 
Pillai. Nothing was payable under the 
terms of the mortgage to the mortgagor 
(mortgagee—Ed.). - There was a lease 
back in favour of the mortgagor. O> S. 
No. 2050 of 1110 was instituted by the 
appellant for arrears of rent under the 
lease-back, and for ‘recovery of posses- 
sion. The equity of redemption of the 
mortgagor was attached before judgment. 
The suit was decreed on 25th Kumbhom 
1112 M. E. (vide Ext. D-1). In satisfac- 
tion of the decree the .mortgagor sold 
the equity of redemption of the plaint 
property to the appellant on 30-3-1115, 
under Ext. D-2. Meanwhile. O. S. No. 
307/1113 had been instituted against the 
mortgagor, and, pending suit, the equity 
of redemption had been attached on 8-3- 
1113. In pursuance of the decree in the 





` P-7). 


1, 3, 4 


(AIR 1962 Ker 164 (FB)) and. 


A.I. R. 


said suit, the equity of redemption was 
sold in auction on 20-4-1120, and pur- 
chased by the decree-holder under Ex. 
P. 2. He obtained the symbolical deli- 
very on 13-12-1120 — vide Ex. P3, and 
sold his rights to the plaintiff-respondent 
under P. 4 dated 15-2-1121.' The ap- 
pellant filed O. S. No. 46 of 1121, to set 
aside the Ext. P. 2 sale. The suit, his 
appeal, and Second. Appeal therefrom, 
were all dismissed (vide Exts. P-5 to 
The present suit-out of which this - 
appeal arises was filed on 27-12-1133 
M. E. corresponding to 11-8-1958, for .re- 
demption of Ext. P-1 mortgage on the 
strength of the court auction purchase 
evidenced by Ex. P-2. The appellant’s 


‘plea was that in pursuance of Ext. D-2 


sale by the original mortgagor, he had 
remained in possession. as full owner 
from and after that date, and even if 
the sale be invalid, he had perfected 


‘title against the mortgagor by adverse 


possession and limitation. This ‘conten- 
tion was repelled by both the- courts 
below, and, in second appeal, also by a 
learned Judge of this Court. This fur- 
ther appeal has been preferred with the 
leave of the learned single Judge. 


3. In 1970 Ker LT 462 = (AIR 
1970 Ker 305 (FB) a Full Bench of this 
Court held: : 


“Where by a sale or other transac- 
tion the mortgagor consents to the pos- 
sessory mortgagee being in possession not 
merely of the mortgage. interest but also’ 
of the equity of redemption, he, in effect, 
delivers possession of the equity of re- 
demption to the mortgagee so that there- 
after the possession of the tangible pro- 
perty by the mortgagee involves posses- 
slon not merely of the mortgage interest, 
but of. the equity of redemption as well. 
And,- if the transaction does not effect a 
valid transfer of title to the equity of re- 
demption, the mortgagee’s -possession 
thereof would be adverse to the mort- 
gagor, and. by remaining in possession 
beyond the statutory period, he would 
prescribe title thereto. The same result 
would follow in the case of a landlord 
selling the reversion to the tenant in 
possession of the tangible property. What 
the Supreme Court emphasized in AIR 
1963 SC 70 was that the consent neces- 
sary to put the possessory mortgagee in 
possession: of the equity of redemption 
as well as to prescribe for title there- 
to, must be by a person competent to 
give consent, not by a person like a minor 
who has not the capacity to do so. The 
karnavan of a tarwad_ effectively and 
completely represents the tarwad in deal- 
ings with the outside world. Section 21 
of the Travancore Ezhava Act and Sec- 
tion 25 of the Travancore Nayar Act 
only place curbs on the exercise of this 
power, but -do not effect his inherent 
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capacity. It follows that he ‘has the 


capacity to consent to a possessory mort- | 


fagee so changing the character of’ his 
possession as to comprise within its scope 
the equity of redemption as well, in other 
words, to put in possession of the 
equity of redemption. And, if. the tran- 
saction by which it is done is not effec- 
tive to convey title to the mortgagee, 
then the possession of the equity of re- 
demption by the mortgagee becomes 
adverse to the tarwad.” 


In the above case, the Full Bench affirm- 


ed the decision of this Court in 1962 Ker, 


LT 61 = (AIR 1962 Ker 164) (FB) that 
a sale of tarwad property by the kar- 
navan of the tarwad to the mortgagee in 
possession alters the character of the 
latter’s possession so as to include within 


its scope the interest of the mortgagor’ 


tarwad, with the result that, notwith- 
standing that the sale was an invalid 
sale not binding on the tarwad, a suit 
for redemption would be barred after 12 
years of such altered possession. 


4. The position here disclosed is 
fundamentally different. Here too, no 
’ doubt, Ext. D-2 sale in favour of the ap- 
pellant, was, by reason of Section 64 of 
the Civil P. C., void as against the plain- 
tiff-respondent. If nothing more had 
happened, and the appellant had con- 
tinued in possession, he might conceiv- 
ably have prescribed title by adverse 
' possession. . S. Nos, 562, 629 and 
630 of 1963, D/- 30-10-1969 (reported in 
1970 Ker LT 610 and 1970 Ker LJ 809) 
Kochappi Kunji v. Vela Yudhan Damo- 
dharan = (reported in AIR 1971 Ker 38) 
(FB) a Full Bench of this Court recently 
surveyed the position regarding adverse 
possession by the mortgagee of a bare 
equity of redemption, such as in the pre- 
sent case, against the mortgagor. After 
Se the authorities this Court ob- 
serv 


“For, the principle we would deduce 
from the above observations is this. Pro- 
perty subject to a possessory mortgage 
comprises two distinct subjects capable 
of independent possession, the intangible 
or incorporeal equity of redemption cap- 
able only of what, following Salmond, 
we shall call incorporeal possession, and 
the tangible or corporeal property itself, 
capable of corporeal possession. Posses- 
sion of the corporeal property is with 
the mortgagee, while possession of the 
incorporeal equity of redemption remains 
with the mortgagor. If the mortgagor re- 
leases the equity of redemption in favour 
of the mortgagee he thereby makes over 
his incorporeal possession of the equity 
of redemption to the mortgagee by what 
might be called a symbolic or notional 
delivery, that being the only kind of 
delivery which the incorporeal equity of 
redemption is susceptible of. Thereafter 


- possession 


- subject, namely, 


tion of the mortgagor. 


‘way to an 


Krishna Pillai v. Govinda Pillai (FB) (G. Nambiyar J.) [Prs. 3-4] Ker. 89 


the mortgagee is in actual possession of 
both the corporeal property and the in- 
corporeal equity of redemption, and, 
where the release is invalid in law. he is 
in adverse possession of the equity of re~ 
demption. But short of.such a release, 
of the corporeal property, 
whether by the mortgagee or. by a tres- 
passer thereon, is not possession of. the 
equity of redemption even if it is ac- 
companied ‘by assertion of full title to 
the property to the knowledge of the 
mortgagor. It is possession only of the 
corporeal property and no more. It is 
no more possession of the incorporeal 
equity of redemption than assertion of 
title, to and possession of, a property 
by a person not in possession, albeit to 
the knowledge of the person in actual 
possession, amounts to possession of the 
property by the former. The incorporeal 
possession of the mortgagor’ of the one 
the equity of redemp- 
tion, is in no wise affected by the pos- 
session of the other subject, namely the 
corporeal property, whether by the mort- 
gagee or by a trespasser thereon even if 
such possession be accompanied by as- 
sertion of title to the subject of which 
the mortgagee or the trespasser is not 
in possession, namely, the equity of 
redemption. But where the incorporeal 
possession of the equity of redemp- 
tion is accompanied by tangible in- 
cidents such as the receipt of rents and 
profits, perception of such rents and pro- 
fits by a third party asserting possession 
of the equity of redemption ‘would be 
cogent evidence of such possession. There 
is, however, no such incident in this case 
and therefore no question of either the 
mortgagee, or of the trespassers on the 
corporeal’ property, having trespassed on 
the equity. of redemption, possession 


‘whereof was and has continued to be 


with the mortgagor. 


We are here concerned with adverse 
possession of a bare equity of redemp- 
The denial of 
his title in Ext. H which is claimed to 
be the foundation for adverse possession 
occurred during the currency of the 
mortgage Ext. C. We have been shown 
nothing either to refer the possession of 
the trespassers as against the mortgagor 
to something other than its lawful 
source, viz. that of the mortgagee whom 
they dispossessed, or to amount in any 
infringement of the bare 
equity of redemption of the mortgagor. 
We accordingly hold that the rights of 
plaintiff in O. S. No. .256 of 1962 to re- 
deem Ext. C. had not been barred by 
adverse possession.” 


As pointed out above, if nothing else had 


* happened subsequent to the release or 


sale by the mortgagor of his equity of 
redemption to the mortgagee, the appel- 


90 Ker. [Prs. 1-5] Ammukutty v. Madhavi .(FB) (U. Kurup J.) 


lant might well have been on` safe 
ground. But we do have the important 
fact in this case that while the appellant 
remained in possession as full owner in 
pursuance of Ext. D-2, there was a 
symbolical delivery in favour of the 
predecessor of the plaintiff in pursuance 
-lof Ext. P-2 sale. This was sufficient as- 
‘isertion of his bare right to the equity 
- Jof redemption. Indeed, there was nothing 
more he could do in exercise of the 
said right. And, after the symbolical 
delivery by Ext. P-3, our attention was 
not called to any act or assertion on the 
part of the appellant which in any way 
invalid or erroded, the bare equity of 
redemption of the plaintiff. Far from 
that, it is seen that the litigation com- 
menced by the appellant shortly after 
the symbolical delivery, and evidenced 
by Exts. P-5 to P-7- referred to supra, was 
in purported acknowledgement of the 
said right of the plaintiff, and for avoid- 
ance of the same. This appears to us 
to make a crucial difference; and for 
this reason, the principle of the deci- 
sions in 1970 Ker LT 462 = (AIR 1970 
Ker 305) (FB) and in 1962 Ker LT 61= 


(AIR 1962 Ker 164) (FB) or of AIR 1963 


SC 70, can have no application. 


5. The decision of the learned 
Judge was correct. We dismiss this ap- 
peal with costs. 


Appeal dismissed. 


AIR 1971 KERALA 90 (V 58 C 23) 
FULL BENCH 


T..5. KRISHNAMOORTHY IYER, 
K. SADASIVAN AND 
- P. UNNIKRISHNA KURUP.,. JJ. 


Ammukutty Amma and another, Ap- 


pellants v. Madhavi Amma, Respondent. 


A. S. Nos. 409 and 410 of 1965, D/- 
20-10-1970. 

Civil P; C. (1908), Q. 4l, R. 20. — 
Addition of respondents — Appellate 
Court has such power only if party is 


interested in result of appeal — Non- 
joinder of defendants against whom suit 
has been dismissed — They cannot be 


added after right of appeal against them 
has become barred by limitation. AIR 
1927 PC 252, Rel. on. . (Paras 9, 10) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 Ker 317 (V 53)= _ 

1966 Ker LT 1154, Gopala Pillai 

v. Chellappan Pillai - 6 8 
(1966) 1966 Ker LT 715, Gouri 

Amma v. Gopalakrishna Panicker 6 
(1927) AIR. 1927 PC 252 (V 14) = 

55 Ind App 7, Chockalingam v. 

Seethai Ache 9 

C. K. Sivasankara Panicker, for ae 

pellant. 


KN/KN/F447/70/SNV/G 


A.I. R. 


UNNIKRISHNA KURUP, J.: These 
appeals against second appeals arise from 
two suits, O. S. Nos. 329 and 340 of 1121 
on the file of Munsiff’s Court, Ettuma- 
noor. O. S. No. 329 of 1121, from which 
A. S. No. 410 of 1965 arises, was filed 
for specific performance of an agreement 
to sell the plaint schedule property en- 
tered into by the lst defendant in the 
suit with the plaintiff. The Ist defen- 
dant thereafter - gifted the property to 
his wife, the 2nd defendant, and defen- 
dants 1 and 2 sold the property to the 
3rd. defendant. The prayer in the suit 
was to compel the Ist defendant to ex- 
ecute a sale deed in favour of the plain- 
tiff on receipt of the amount stipulated 
to be paid under agreement to sell. 


2. A. S. No. 409 of 1965 arises 
from O. S. No. 340 of 1121. That was a 
suit filed for redemption by the 3rd 
defendant in O. S. No. 329 of 1121 against’ 
the plaintiff in that suit on the strength 
of a possessory mortgage for Rs. 225/- 
and the result of this suit was mainly 
dependent upon the suit for specific per- 
formance. 


3. The trial Court held that time 
was the essence of the contract and since 
the plaintiff in O. S. No. 329 of 1121 had 
not paid the amount and demanded ex- 
ecution of the document within the time 
stipulated under the agreement to sell, 
the suit was not maintainable. The trial 
Court further found that the plaintiff 
had failed to establish that she had been 
willing and ready to perform her part 
of the contract and so was not entitled 
to perform specific performance. For 
both these reasons, the suit was dismis- 
sed by the trial Court. As a conse- 
quence, O. S. No. 340 of 1121 was decreed 
by the trial Court for redemption. 


4. In appeal, the Subordinate 
Judge while confirming the finding of the 
trial Court that the time stipulated in 
the agreement to sell was of the essence 
of the -contract found that the plaintiff 
had been ready and willing to perform 
her part of the contract at all relevant 
time and so reversed the decision of the 
trial Court. As a natural consequence, 
the suit for redemption was dismissed. 


5, Both matters were taken in 
second: appeal and a learned Single 
Judge of this Court reversed the deci- 
sions of the Subordinate Judge in both 


a .cases and held that the plaintiff in 


S. No. 329 of 1121 was not entitled 
z specific performance on the. ground 
that she did not prove that she had been 
ready and willing to take the sale deed 
on payment of the balance amount 
stipulated. The learned Single Judge 
therefore set aside the decree for speci- 
fic performance ‘and restored the decree 
of the first court in O. S. No. 329 of 1121. 
So far as O. S. No. 340 of 1121 was con- 


t 
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cerned, the learned Single Judge noticed 
that the appeal had not-been heard on 
' merits by the Subordinate Judge, arid 
therefore, directed it to be sent back to 
the Subordinate 
merits. On leave granted by the learn- 
ed Single Judge, these appeals came up 
for hearing before .a Division Bench, to 
which one of us Was a party. 


6. A preliminary objection was 
raised by the respondent in A. S. No. 410 
of 1965 that the appeal has not been pro- 
perly constituted in that the legal re- 
presentatives of the ist defendant, who 
were impleaded as supplemental defen- 
dants 4 to 8 in O. S. No. 329 of 1121 as 
also the 2nd defendant had not been 
made parties to the appeal and therefore 
the appeal owas not sustainable as the 
necessary parties were not before the 
Court. In support of this contention, the 
learned -counsel for the respondent relied 
on two decisions of this Court, namely, 
Gouri Amma v. Gopalakrishna Panicker, 
1966 Ker LT 715 and Gopala Pillai v. 
Chellappan Pillai, 1966 Ker LT 1154 = 
(ATR -1966 Ker 317), where objections 
similar to those raised in these appeals 
had been upheld. For the appellant, it 
was contended that under O. XLI, R. 20 
the Court had jurisdiction to implead the 
necessary parties and that the appeal 
could not be’ dismissed straightway as 
ill-constituted. The Division Bench felt 
that this aspect had not been consider- 
ed in the two decisions earlier cited and 
that it was necessary that it should be 
decided by a Full Bench. As a result, 
these appeals have come up before us. 


7. In O. S. .No. 329 of 1121, the 
suit for specific performance, the ist 
defendant was the person who had ex- 
ecuted the agreement. He died during 
the pendency of the suit and his legal 
representatives were impleaded as addi- 
tional defendants 4 to 8. The 2nd defen- 
dant in that suit was the Ist defendant’s 


wife in whose favour the ist defendant. 


had executed a gift deed. The lower 
appellate Court decreed the suit on ap- 
peal by the plaintiff and thereupon the 
3rd defendant filed the second. appeal 
impleading the plaintiff alone as the sole 
respondent. 


8. Under Order XLI, R. 4 of the 
Code of Civil Procedure, “where there 
are more plaintiffs or more defendants 
than one in a suit, and the decree ap- 
pealed from proceeds on any ground 
common to all the plaintiffs or to all the 
defendants, any one of the plaintiffs or 
of the defendants may appeal from the 
whole decree, and thereupon the Appel- 
late Court may reverse or vary the 
decree in favour of all the plaintiffs or 
defendants, as the case may be”. The 
dismissal of the suit, O. S. No. 329 of 
1121, operated as a decision in favour of 


Ammukutty v. Madhavi (FB) (U. Kurup J.) 


Judge for disposal on 


[Prs. 5-9] 


all. the defendants in the suit. The re- 
versal thereof operated: against all of 
them and when in the second appeal] the 
decree of the trial court was restored 
there was a decree in favour of all the 
defendants in the suit. In this appeal, 
the 3rd defendant alone has been made 
a party and the legal representatives of 
the lst defendant, namely, defendants 4 
to 8 and the 2nd defendant have been 
left out. If the appeals were to be 
allowed, it would affect only the 3rd 
defendant and it is- patent that such a 
decision will give rise to conflicting 
views. In 1966 Ker LT 1154 = (AIR 1966 
Ker 317) a Division Bench of this Court 
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_ has ruled that in such circumstances, the 


appeal is not maintainable as the neces- 
sary parties are not on the party array. 
It is therefore clear that the appeal is 
not properly constituted and has to fail 
on that ground. 


9, The question that arises for 
consideration then is whether this court 
in exercise of- the powers under O. XLI, 
R. 20 should allow the appellant to im- 
plead further parties. e decision of 


the Privy Council in Chockalingam v. 


Seethai Ache, AIR 1927 PC 252 has been 
brought to our notice. In that case, 
plaintiff sued the first defendant and pur- 
chasers through him for setting aside -a 
sale in favour of the 1st defendant. The 
sale deed was held valid as between the 
lst defendant and the plaintiff and the 
suit was dismissed. In appeal, the plain- 
tiff joined the subsequent purchasers as 
respondents but not the ist defendant. 
The plaintiff whose suit had been dis- 


‘missed against all the defendants failed 


to appeal against the decree in so far 
ag it affected some of them and allowed. 
the. appeal as against them to become 
barred. The Appellate Court in exercise 
of its discretion refused to take action 
under the Rule so as to deprive these 
defendants of the very valuable right 
which they had acquired in consequence, 
of the plaintiff’s failure to appeal against 
the décree in 5o far as it affected them. 


It was held that even assuming that! 
under this rule the Court in a proper 
case might add a defendant as respon- 
dent for the purpose of passing a-decree 
against him, there is no sufficient reason 


-for interfering with the refusal of the 


Appellate Court to do so in such a case. 
The: following observations -from the 
judgment of the Privy Council are rele- 
vant and they are therefore extracted. 


“As regards the rest of the case, 
owing to the plaintiffs failure to make 
these defendants respondents within the 
time limited for filing an appeal, these 
appeals, so far as they are concerned, 
are prima facie barred by limitation, and 
they are entitled to hold the decree in 


92 Ker. (Prs. 9-12)-[Pr. 1] Kottayam Municipality v. K. M. Iyer (FB) 


their favour, which as pointed out by 
their Lordships in a very ‘recent case, 
is a substantive right of a very valuable 
kind of which they should not lightly 
- be deprived. When parties are added by 
the Court after the institution of a suit 
under O. I, R. 10(2), Section 22, Limita- 


tion Act, provides that the date when’ 


they are added is to be deemed to be the 
‘date of the institution of the suit so far 
-as they are concerned for purposes of 
limitation and the rights which they may 
- have acquired under the Limitation Act 
are, therefore, 
The addition of a respondent whom the 
. ‘appellant has not made a party to the 
appeal is expressly dealt with in O. XLI, 
R. 20 on which the plaintiff relied, both, 
in the appellate. Court. and before their 
Lordships. That rule empowers the 
Court to make such party a respondent 


when it appears to the Court that he is 


interested in the result of the appeal. 


Giving. these words their natural 
meaning—and they cannot be disregard- 
ed — it seems impossible to say that in 
this case the defendants against whom 
these suits have been dismissed, and as 
against whom the. right of appeal has 
become barred, are interested in the 
result of the appeal filed by the plaintiff 
‘against the other defendants. It was for 
‘the plaintiff-appellant, 
- the Court to exercise his powers under 
this rule, to show what was the nature 
of their interest and this he has failed 
to do. 


~ Their Lordships are, 
opinion that the 


therefore, of 
appellate Court were 


right in rejecting his application under - 


this rule.” 


10. Counsel for the eee has 
not been able to-show why we should 
exercise our discretion in favour of the 
appellant to deprive valuable rights 
which have accrued to defendants 2 & 4 
to 8 in the suit. We do not think that this 
is a fit case, even assuming that we have 
power to- implead the new parties, to 
lallow the appellant to implead fresh par- 
ties at this stage. 


~ IL The appellants in A. S. No. 
409 of 1965 have filed a petition, C. M. P. 
No. 11803 of 1970, praying that they may 
be permitted to raise an additional ground 
claiming benefits under the provision of 
-Act I of 1964 as amended by Act 35 of 
1969, which came into force only on 1-1- 
1970, that is, after the filing of this ap- 
peal. The appellants had obviously no 


opportunity to claim benefits under the. 
By the deci- 


Land Reforms Act earlier. 
sion of the learned Single Judge, this ap- 
peal has been directed to be heard by the 
Subordinate Judge on merits. We direct 
the Subordinate Judge to receive the 
- Additional ground and consider whether 





1965. 


sufficiently safeguarded. 


who applied to- 


A.I. R. 


the appellants are entitled to reliefs 
under Act I of 1964 as amended by Act 
35 of 1969 when disposing the appeal. - 


12.’ . In the result, both the appeals 
are dismissed with costs, subject to our 
observations regarding A. S. No. 409 of 


Appeals dismisssed. 


è 


AIR 1971 KERALA 92 (V 58 C 24) 
© FULL BENCH 
' P. T. RAMAN NAYAR. C. J., ` 
P: GOVINDAN NAIR, K. K. MATHEW, 


T. 5. KRISHNAMOORTHY IYER AND 
V. BALAKRISHNA ERADI, JJ. ` 


The Municipal ` Council, Kottayam, 
Appellant v. K: Mahadeva Iyer. and an- 
other, Respondents. ; 


- -Writ Appeals Nos. 50 and 52 of 1967 
and 923 and 924 of 1969, D/-24-12-1969 
from the judgment of High Court_of 
Kerala, in O. P. Nos. 936 and 932 of -1966. 


_ (A). Kerala Local Authorities Enter- 
tainments Tax Act (20 of 1961), S. 5(1) — 
Act makes proprietor or entertainer alone 
liable to pay tax and not entertainee —. 
Compliance with provisions of Sec. 5 by 
lecal authority is not condition precedent 
to recovery of tax from proprietor — 
ATR 1964 Ker 79 EB Overruled. . 

(Paras 3, 16) 


(B) Constitution of India, Sch. 7, 


= List 2, Entry 62, — Entertainment tax — 


Entry permits imposition of tax either on 
the entertainer, or on the entertainee or’ 
on both. AIR 1959 SC 582, Ref. (Para 3) 


Cases Referred: Chronological 


(1964) AIR 1964 Ker 79 (V 51)= 
1963 Ker LT 1080. (FB), Ismail 
v. Commr. Mattancherry Muni- 
cipal Council 1, 3, 17, 22 

(1961) AIR 1961. Mad 525 (V 48) = 
ILR (1961) Mad 294, K. Viswa- 
nathan v. State of Madras 17 

(1959) AIR 1959 SC 582. (V 46)= 
1959 Supp (2) SCR 63, Western 
- India Theatres Ltd. v. Canton- 
ment Board, Poona 3 

K. Velayudhan Nair ` and K: J. 

Joseph, for Appellant; K. S. Paripoornan, 

for Respondents. ' l i 


. RAMAN NAYAR, C. J. (For himself 
and on behalf of Mathew, Krishna- 
moorthy Iyer and Balakrishna Eradi JJ.): 
The question in these cases is whether the 
issue by:the local authority of a stamp 

of the kind described in'Cl. (a) ‘of sub- 
section (1) of S5. 5 of the Kerala Local 


Paras 


Authorities Entertainments Tax Act, 
1961, namely, a pe ‘indicating the 
proper tax payable in respect of the 


ticket issued for admission to an enter- 
IN/JN/E453/70/VBB/M ` 


y 
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tainment, is a condition precedent to the 
recovery of the tax by the local autho- 
rity from the proprietor of an: entertain- 
ment. In Ismail: v. Commr. Mattan- 
cherry Municipal Council, 1963 Ker LT 
1080 = (AIR 1964 Ker 79) a Full Bench 
of three Judges of this Court held (on 


the like provisions of the Travancore- | 


Cochin Local Authorities Entertainments 
Tax Act, 1951) that it was except in a 
case covered by Section 4 of the Act— 
it is because that decision-is doubted that 
these cases are before us—and, although 


the complaint there was the well-found- 
' ed complaint that the local authority was . 


collecting in advance the tax payable in 
respect of tickets to be issued to persons 
attending the entertainments without 
issuing stamps of the kind described, in 


other words, was collecting the prices of. 


the stamps Without issuing them, the 


relief granted in the following terms was' 


much wider: ; 


“x x X we order that mandamus 
shall issue to the respondent (namely, 
the local authority)’ for the issue of 
labels indicating the 
ments tax payable for each ticket of ad- 
mission for stamping 


collection of entertainments tax.” - 


The Full Bench also held, what is no 
longer- controverted, that the tax is to 
be levied, at the percentage prescribed 


under Section 3 of the Act, on the total - ae D 
; “ following provisions. of the Act — we 
are ignoring the amendments introduced 


amount paid for admission to an enter- 


` tainment, what we might call the gross 


price of admission. not on the amount 
left after. deducting from the gross price 
a sum equivalent. to the tax payable in 
respect of the admission, what -we might 
call the net price of admission. The 
petitioners in these:cases are two pro- 
prietors of cinema theatres within fhe 
Municipality of Kottayam. The Munici- 


. pality:had been collecting tax from them 


on the basis of daily returns of the tickets 
for admission sold by them without issu- 
ing stamps: of the kind described in 


Cl. (a) of sub-section (1) of S. 5 of the - 


Act. It had ‘also been levying tax at 
the prescribed percentage on the net and 
not on the gross price of admission. ` As 
a result of the directions issued.to it by 
the State Government by - means of 


Ext. Pl dated 31-5-1965 on the basis of - 


the Full Bench decision referred ‘to above, 
the Municipality issued notice (Ext. P2 
dated: 23-2-1966) to 
the effect that tax would be collected 


at the prescribed percentage on the gross ` 


price of admission instead of on the net 


- price with effect from 1-6-1965. 


It followed: -this up (after some 


intermediate correspondence which is not 
material) with- the notice, Ext. P5. dated 
10-8-1966, demanding payment of all 


Kottayam Municipality v. K. M. Iyer (EB) 


‘proper entertain- -` 
the ‘same, in: cases. 


not covered -by Section 4 of the Act, as . 
a condition precedent to the levy and. 


- the entertainments tax) at a 
‘less than ten per cent and not more than 


the Proprietors to. 
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arrears up to date within the two days, 
failing which it threatened legal action 


“for the recovery. Soon thereafter, the 
_two’preprietors came with the writ peti- 
_tions, C. P. Nos. 932 and 936 of 1966, out. 


of: which these appeals arise.- They 


. prayed that the notices Exts. P2 and P5 


be quashed, that the Municipality be res- 


. trained from collecting the tax from them 


except after following the procedure en- 
joined by Cl. (a) of sub-section (1) of 
S. 5 of the Act, and that the Municipality 
be directed to refund the tax which they 


‘alleged had been illegally collected from 


them during the three years preceding 
the filing of the petitions. The learned 
single Judge who heard the petitions 
quashed Exts. P2 and P5 following. as’ 
he was bound to, the decision in 1963 


Ker LT 1080 = (AIR 1964 Ker 79) (FB). - 


He denied the other reliefs claimed by 
the petitioners, namely,. the second and 
the third reliefs, the second on the 
ground that it was unnecessary in view 
of the Full Bench decision, and the third, 


- namely, the refund of the tax collected, 


on the ground that it was inexpedient to 
decide the matter in writ proceedings. 
Both sides have appealed. The Munici- 
pality’s appeals are Writ. Appeals Nos. 50 
and 52 of 1967 and the proprietors’ ap- 
peals are writ appeals Nos. 923 and 924 
of 1969 — the latter were originally . 
filed as cross-objections, but were sub- 
sequently numbered as appeals. 


2. It is necessary. to read the 


by Act. 33 of 1969. which are not material. 


© Section 3. General provisions re- 
garding the levy of ‘the tax and the 
rate of tax — Any local authority may 
levy a tax (hereinafter referred to as 
Tate not 


twenty-five per cent on each payment for 


‘admission to any entertainment. 


Section 4. Composition and consoli- 


‘dated payment of tax— On the applica- 


tion of the proprietor of any entertain- 
ment in respect of which the entertain- 
ments tax is payable under Section 3, 
the local .authority may, subject to such 
rules as may’ be made by the Govern- 
ment in this behalf, compound the tax 
payable'in respect of such entertainmen 
for a consolidated payment. ; 


i Section 5. Admission of persons to 
entertainments subject to tax— (1) Save 
in the cases referred to in Section 4. no 
person shall be'admitted for payment to 
any entertainment where the payment is 
subject to entertainments tax, except — 


(a) with a ticket stamped with an 


- impressed, embossed, engraved or adhe- 


sive stamp issued by the local authority 
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indicating the proper tax for such ticket; 
or 

(b) in special case, with the an 
of the local authority, through a barrier, 
which or by means of a mechanical con- 
trivance which, automatically registers 
the number of persons admitted. 


Unless the proprietor of the enter- 
tainment. has made arrangements approv- 
ed by the local authority for furnishing 
_ returns of the payments for admission 
to the entertainment and has given se- 
curity approved by the local authority 

for the payment of the entertainments 
| tax, 


(2) Nothing contained in sub-sec. (1) 
shall be deemed to preclude the local 
authority from requiring security from 
the proprietor of an entertainment’ for 
the payment of the entertainments tax 
in any other case. 

section 6. Manner of payment of 
tax-— (1) The entertainments tax shall be 
levied in respect of each person admit- 
ted for payment, and in the case of ad- 
mission by ticket, shall be paid by means 
of a ticket referred to in Cl. (a) of sub- 
section (1) of S. 5, and in the case of 
admissions otherwise than by ticket, shall 
. be calculated and paid on the number of 
admissions. 

(2) The entertainments tax in the 
case of admission otherwise than by ticket 
shall be recoverable from the proprietor. 

(3) x x X x 


Section 10. Penalty for non-payment 


of tax— (1) If any person is admitted. for 


payment to any place of entertainment: 


and the provisions of Section 5 are not 
complied with, the proprietor of the en- 
tertainment to which such person is ad- 
mitted shall, on conviction by a Magis- 


trate, be liable in respect of each such . 


offence to a fine not exceeding two 
hundred rupees and shall in addition be 
liable ve pay any tax which should have 


(2) x x x X. 
(3) x x x x 


3. It seems to us clear from a 
reading of these provisions — and ‘we 
say this with great respect to the con- 
trary view expressed in 1963 Ker LT 
1080 = (AIR 1964 Ker 79) that the tax 
is squarely imposed on the proprietor, 
or the entertainer, and in no wise on 
the entertainee, if we might use that ex- 
pression. Section 5 only provides the 
machinery for ensuring that the tax is 
paid on each payment for admission as 
required by Section 3, and compliance 
with its provisions is in no sense a con- 
dition precedent to the collection of the 
tax from the proprietor. The legislative 
entry, Entry 62 of List IJ, “Taxes on 
‘lluxuries, including taxes on entertain- 
ments, amusements, betting and gambl- 
ing” permits of the imposition of the tax 
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either on the proprietor or on the enter- 
tainee or on both — see Western India. 
Theatres v. Cantonment Board, Poona, 
ATR 1959 SC o82—and when, as in this 
case, the statute imposing the tax makes 
it recoverable from a person on whom 
it can properly be imposed, one would 
require very. clear provision to that ef- 
fect to hold that the tax is really im- 
posed not on him but on some other per- 


son and that he is only an instrument or 


agency for collection, a statutory agent 
as he is sometimes called, paying the tax 
in the first instance and passing it on to 
the other person. (It is said that even 
for making the . tax recoverable from 
him in the first instance he must be a 
person on whom it can be lawfully im- 
posed and that therefore that is no- 
ground for holding that the tax is not 
to be passed on. That might well be so 
but what we are saying is that there 
must be clear provision to the effect that 
the tax is really imposed on some other 
person and is to be passed on to him) 
Far from there being such provision in 
the Act, we are unable to find the least 
indication that the tax is really payable 
by the entertainee and not by the pro- 
prietor from whom it is undisputedly re- | 
coverable. 


4, Section 3 of the Act only says 
that the tax is to be levied on each pay- 
ment for admission. It gives no indica- 
tion whatsoever as to who is to pay the 
tax, the person admitting or the person 
admitted. ` . . f 


5. Section 4 which deals with the 
composition and consolidated payment of 
tax necessarily implies that it is ‘the pro- 
prietor that is to make the consolidated 
payment — the rules in Part II of the 
rules made under Act. (this part is head- 
ed, “payment of the tax by composition’) 
expressly state so. 


6. Section 5 needs some explana- 
tion. As we have already said, it is 
designed to ensure that the tax in’ res- 
pect of each payment for admission is 
duly paid To this end it lays down how 
persons are to be admitted to any enter- 
tainment which attracts the tax. Three 
alternative modes are provided, and the 
proprietor must conform to one or the 
other of these three alternative modes. 
Under Cl. (a) of sub-section (1) of the 
section, admission is to be by ticket 
stamped with a stamp issued by the local: 
authority indicating the proper tax for 
such ticket. This as we shall presently 
see is, “admission by ticket” within the 
meaning of the Act. The rules relating . 
to such admission are in Part III of the 
Rules which part is headed, “Payment 
by means of stamps”. The stamp which 
shows the proper tax to be paid in res- 
pect of the ticket is bought by the pro- 
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prietor from the local authority, the price 
of the stamp being the amount of the tax 
shown on it. The stamp is either impres- 
sed on the ticket itself or is an adhesive 
stamp which has to be affixed to the 
ticket before it is sold to the entertainee, 
and the stamp is to be defaced by tear- 
ing the ticket into two portions across the 


stamp on the entertainee being admitted: 


— see Rule 11(4). 


Thus, the proprietor buys the stamp 
in advance, and, as the heading of Part 
III of the Rules says, pays the tax in 
respect of each payment for admission 
by means of the stamp, just as you pay 
court-fee or stamp duty by means of an 
impressed or adhesive stamp -which you 
buy in advance. Although the entire 
procedure is not so fully set out. in Sec- 
tion 5, it is clearly revealed if the sec- 
tion is read with Section 6 and with the 
rules in Part ITI — particular reference 
may be made to Rule 16 which requires 
the proprietor to keep a register of en- 
tertainments tax stamps bought by him 
and a repister of tickets sold by him, 
and to Rule 19 which requires the local 
authority to repay to the proprietor the 
value of unused and unspoiled stamps 
returned by him after a small deduc- 
tion, a provision similar to the provisions 
for the refund of the value of unused 
court-fee or general stamps. 


7. Under CL (b) of sub-section (1) 
of 5. 5, in special cases, admission may 
be, with the approval of the local autho- 
rity, through a barrier which automatical 
ly registers the number of persons ad- 


mitted. The rules relating to this are in’ 


Part IV and they make it clear that it 


is the proprietor that has to pay the 


tax — see in particular Rule 26(2). 


8. The third alternative is set out 
in the “unless” clause of the sub-section, 
the latter part of CL (b) as Rule 20 calls 
it. Here, the proprietor has to make 


previous arrangements approved by the’ 


local authority for furnishing returns of 
the payments for admission and has to 
give security approved by the local 
authority for the payment of the tax — 
obviously the payment is to be by him 
Even in such a case, admission to the 
entertainment can be, and usually is, by 
ticket. But this.is not, “admission by 
ticket” within the meaning of the Act. 
“Admission by ticket” within the mean- 
ing of the Act is admission by a ticket 
bearing a stamp bought by the proprie- 
tor from the local authority for the 
amount shown on the stamp as the tax 
in respect of the admission to be effect- 
ed on the sale of the ticket to the en- 
tertainee. 


9. Section 6 which is headed, 
“Manner of payment of tax” clearly lays 
down who is to pay the tax. Sub-sec- 
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tion (1) of the section says that, in the - 
case of admission by ticket, the tax shall 
be paid in respect of each person admit- 
ted for payment by means of a ticket 
referred to in Cl. (a) of sub-section (1) 
of S. 5, in other words, by means of a 
ticket bearing a stamp -bought by the 
proprietor from the local authority for 
the amount shown thereon as the tax 
payable. It is clear enough from a read- 
ing of this sub-section, along with sub- 
section (1) of S. 5, that what the sub- 
section means when it says, “admission 
by ticket” is, admission by a ticket of 
the Kind described in CL (a) of sub~sec- 
tion (1) of S. 5. In respect of such ad- 
missions, as we have already seen, the 
tax is paid by the proprietor by means 
of the stamp affixed to the ticket. 


10, Sub-section (1) of S,'6 also 
says that in the case of admission other- 
wise by ticket the tax shall be 
calculated and paid on the number of 
admissions, while sub-section (2) of the 
section Says that the tax in the case of 
admission otherwise than by ticket, 
which means otherwise than in cases 
where the tax has been paid by the pro- 
prietor by means of stamps, the tax shall 


` be recoverable from the proprietor: This 


means that in all cases where the tax 
has not been paid by the proprietor by 
means of stamps, whether or not the case 
falls within Section 4 or Cl. (b) of sub- 


‘section (1) of S. 5, or the “unless” clause 


of that sub-section, the tax is recoverable 
from the proprietor. 7 4 


11. The Act is virtually a copy of 
the Travancore-Cochin Local Authorities ` 
Entertainments Tax Act, 1951 which, it 
would appear, is modelled on the Madras 
Entertainments Tax Act, 1939. Sub-sec- 
tions (1) and (2) of S. 7 of the Madras 
Act (as it stood in 1951), the section cor- 
responding to Section 6 of the Act, put 
the matter very clearly: 


“7(1). The entertainments tax shall 
be levied in respect of each person ad- 
mitted for payment, and in the case of 
admission by stamped ticket, shall be | 
paid by means of the stamp on the 
ticket, and, in the case of admission 
otherwise than by stamped ticket, shall 
be calculated and. paid on the number 
of admissions. , 


(2) The entertainments tax in the 

case of admission otherwise than by 
stamped ticket shall be recoverable from 
the proprietor.” 
The “improvement” made by the Travan- 
core-Cochin draftsman and adopted by 
the Kerala draftsman has tended to ob- 
scure the true meaning of the section ` 
although luckily not in such a manner 
as to make it undiscoverable. 


12. It is also noteworthy that sub- 
section (1) of S. 6 speaks of the tax 





. -first instance bound to pay it. 


~ said 
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being levied “in respect of each person 


admitted for payment”, hardly what one 
would say if- that person were the per- 
son liable to pay it. Sub-section (1) of 
S. 10 also makes it clear that the obliga- 
tion to pay the tax is on the proprietor. 
He is liable, to. punishment if the provi- 
sions ensuring due payment are not com- 
plied with, and is in addition liable to 
leh any tax which should have been 
paid. ae. 


13. Of course if, irrespective of 
what the statute says, you start with the 
assumption that the law imposes the tax 
on the entertainee and that the proprie- 
tor is only a statutory collecting agency, 
paying the tax in the first instance and 


‘passing it on to the entertainee, you can, 


readily explain away all these provisions 
of the Act as provisions for collecting 
' the tax from the person’ who is in the 
But that 
would. scarcely be the correct approach. 
You would, before making the assump- 
tion, look for some indication in: the 
statute that the tax is really payable not 
by. the person from whom it is to be col- 
lected but by some other person. 
. of that, as we have said, there is not 
even “a whisper of a suggestion. Of 
course, it is much easier to collect the 
. tax if you look to the proprietor for pay- 
ment. To collect it from the entertainee 
‘might not be a practicable proposition ex- 
cept for the proprietor who can collect 
it along with the price of admission, But, 
in'the absence of provision authorising 
the proprietor to collect the tax as tax 


from: the entertainee ee and there is no 
such provision in the Act — that would 
be no ground for holding that the Act 
really imposes the tax on the entertainee 
and not on the proprietor. 


On the contrary, that seems fo be 
the very reason why the Act imposes the 
tax on the proprietor ‘and not on the 
entertainee. As we have seen the legis- 
lature could have imposed the tax either 
on the proprietor or the entertainee or 
on both. It has chosen to make the tax 
i recoverable from tħe proprietor and has 
so in express terms. It has said 
nothing which suggests even the whisper 
of an implication that the tax is imposed 
on the entertainee. Then what reason 
can there be for thinking that the tax 
is really imposed on the entertainee un- 
less it be the preconceived notion that 
since the tax is a tax on what, having 
regard-to the language of the legislative 
entry has been referred to in the course 
of the argument as the luxury of an en- 
tertainment, he must pay the tax since 
it is he that enjoys (or suffers) the 
luxury having paid’ for it. But, if you 
must start with a preconceived notion. 
equally or with more reason, might. you 
start with the notion that the proprietor 
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must pay the tax (as indeed the statute 
says he must) since it is he who provides 
(or inflicts) the luxury and enjoys the 
benefit’ of the money he takes for it. 


14. As we have already. said, tax 
was being recovered from the writ peti- 
tioners on the basis of daily’ returns. 
They were not buying stamps from the 
Municipality for affixture to the tickets 
to be issued by them although the Muni- 
cipality was impressing a rubber stamp 
on the tickets - without collecting -the 
price, in other words, without collecting 
the amount payable as tax in respect of 
the ticket, a stamp which, it is the 


‘common, case, does not answer -the re- 


quirements of clause (a) of sub-section 
(1) of Section 5. Tax was being recover- 
ed from the proprietors after each en- 
tertainment on- the basis of returns of 
the tickets sold. Therefore, there was no 
admission by ticket, or payment by 
means of.a ticket, within the meaning 
of sub-section (1) of Section 6 read with 
clause (a) of sub-section. (1) of Section 5. 


15. It is said that this cannot ‘fall 
within the “unless” clause of sub-section 
(1) of Section 5, since there has been no 
compliance either by the Municipality 
or by the proprietors with the provisions 
of that clause or with the rules -in 
Part IV- of the Rules. But, as we have 
already shown, this does not in any 
way affect the liability of the proprie- 
tor to pay the tax. That is squarely im- 
posed on him by sub-section (2) of Sec- 
tion 8. whether or ‘not the admission was 
in a manner authorised by Section 5. If 
the admission was in a manner not au- 
thorised by Section 5, the result is not 
to wipe off the liability of the proprietor 
under sub-section (2) of S. 6, but, to add 
to this liability, the liability to. the penal- 
ty under sub-section (1) of S. 10 on con- 
That sub-sec- 
tion. it will be recalled, not merely makes 
the proprietor liable.to a fine but makes 
it clear that he shall, in addition, be 
liable to pay any tax which should have 
been paid. 


16. As we have said at the P 
ning, it seems to us clear that the Act 
and the Rules make the proprietor, and 
the proprietor alone, liable to.pay the 
tax. They do not in any way cast legal. 
liability on the entertainee. 


17. Following K. Viswanathan v. 
(AIR 1961 Mad 525); 
1963 Ker LT 1080 = (AIR 1964 Ker 79) 
(FB) held that the proprietor was only a 
collecting agency for the local authority 
and that the: person on -whom the Act 
there considered, namely, the. Travancore- 
Cochin Local Authorities Entertainments 
Tax Act, 1951, imposed the tax was the 
entertainee. From this it was an easy 
step to hold that, having failed in its 
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statutory duty to supply the collecting 
agency with the stamp required for the 
purpose of passing on the tax to the en- 
tertainee from whom it was really due, 
the local authority was not entitled to 
collect the tax from the collecting 
agency. In our view, for the reasons we 
have already stated in full, the premise 
on which this holding proceeds. namely, 
that the legal liability to pay the tax is 
really on the entertainee and not on the 
proprietor, and that the latter is merely 
a collecting agency, has no basis in the 
provisions of the Act. Section 5 only 
embodies the safeguards to be taken in 
order to ensure that the tax is duly paid, 
and compliance therewith whether by 
the local authority or the proprietor in 
no sense constitutes a condition prece- 
dent for the latter's liability to pay the 
tax. But, since non-compliance with its 
provisions would expose him to penalty, 
the proprietor can insist on the local 
authority playing its appointed part and 
probably mandamus would issue to com- 
pel that. That, however, has nothing to 
do with the proprietor’s liability to pay 
the tax in respect of each person ad- 
mitted for payment. 


18. It might be as well to em- 
phasize that we are here concerned only 
with the legal incidence of the tax. on 
whom does the law impose the tax; not 
with its economic incidence, whose pocket 
does it really touch — the latter might 
be a pertinent matter for enquiry by 
economists, taxation enquiry committees 
and legislatures. rarely by the courts 
except, perhaps, when the true character 
of a tax is called in question. The use 
of the equivocal phrase, “pass on- the 
tax” often leads to confusion. Strictly 
speaking we suppose it means passing 
on the tax as tax, in other words, the 


passing on of the legal incidence of the 
tax by the person from whom it is in 
the first instance collected (and who is 
only a collecting agency) to the person on 
whom it is really imposed by law and 
from whom it is collected as tax. But 
the phrase is often used in the sense of 
passing on the economic incidence of the 
tax which every businessman must do if 
he is to survive in business just as he 
passes on the economic incidence of his 
other items of expenditure and of his 
profit to his customers by including all 
these elements in the price he charges 
the customer — that one or the other of 
these elements is separately shown in his 
bill does not mean that legal liability in 
respect of that element is on the custo- 
mer. And the customer in turn passes 
on the economic incidence to some other 
person and so on ad infinitum. But, 
having once used the phrase without a 
clear appreciation as to whether what is 
meant is the passing on of the legal inci- 
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dence or of the economic incidence, it 
is later easy to fall into the error of as- 
suming that what is passed on is the 
legal incidence. 


19. We see nothing wrong with 
the collections already made by the 
Municipality from the petitioners on the 
basis of the returns of the tickets sold 
by them. The petitioners have no case 
that anything more has been collected 
than the prescribed percentage of the 
payments for admission received by them 
— their only objection to the collection 
is that stamps of the kind described in 
Cl. (a) of sub-section (1) of Sec. 5 have 
not been affixed by the local authority to 
the tickets for admission. Nor can we 
find anything wrong with the notices 
Exts. P2 and P5 demanding the arrears 
of tax. The notices do not state the 
amounts due, and we make it clear that 
we are not pronouncing on what amounts 
are due or that any amount is due at all. 


20. We allow the Municipality’s 
appeals, Writ Appeals Nos. 50 and 52 of 
1967 and dismiss the writ petitions, O. P. 
Nos. 936 and 932 of 1966. 
the proprietors’ appeals, Writ Appeals 
Nos. 923 and 924 of 1969. We make no 
order as to costs since it is the Muni- 
cipality that is to blame for not having 
administered the Act propérly — a re- 
ference to the neighbouring State of 
Madras which has been working the Act 
since 1939 might have disclosed how the 
Act ought to be worked. But that does 
not seem to have been attempted either 
by the Municipality or those above it. 


GOVINDAN NAIR, J.: 21. Ad- 
missions for payments of persons to the 
theatres owned by the petitioners in ori- 
ginal petitions 932 and 936 (the appeals 
are from the judgment disposing of 
these original petitions) have been 
under the latter part of Section 5(1) (b) 
of the Kerala Local Authorities Enter- 
tainments Tax Act, 1961. The tickets 
issued seem to be in conformity with 
Rule 27 in Part IV of the Kerala Local 
Authorities Entertainments Tax Rules, 
1962 (hereinafter referred to as the 
Rules). Payments of tax have been made 
on the basis of returns submitted by the 
two petitioners. This accords with the 
provision in Rule 26 of the Rules. The 
returns submitted by the petitioners were 
called ‘daily collection reports’ and a 
sample copy of the reports has been pro- 
duced marked as Ext. P2 along with each 
of the counter affidavits in the two cases. 
These reports give more or less the 
details required to be furnished by the 
returns to be submitted according to the 
Rules and the actual tax due can easily.. 
be determined on the basis of these re- 
ports. No specific sanction as -required 
by the Rules seems to have been grant- 
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ed and no security has been furnished. 
But the non-compliance with these safe- 
guards intended for ensuring proper and 
full payment of tax cannot detract from 
the liability to pay the tax. Once it is 
admitted that there has been ‘admissions 
for payment’ to the theatre and the 
quantum. of the total payment for ad- 
mission is known, the’ tax in accordance 
with the percentage on the total payment 
for admission has to be paid. This has 
admittedly not been paid though part 
had been paid: the demand in Ext. P5 
ig that the balance should also be paid. 
I can see no reason to interfere with 
this demand. I would therefore concur 
with the conclusion that writ appeals 50 
and 52 taken by the Municipality should 
be allowed and the original petitions 936 
and 932 dismissed. It naturally follows 
A writ appeals 923 and 924 have to 


— 22 I wish to express no opinion 
on the question as to whether the inci- 
dence of the tax imposed by the Act is 
on the entertainer or on the ‘entertainee’. 
Nor am I called upon on the facts of 
the case to answer the question whether 
if the petitioners had insisted that tickets 
envisaged by Section 5(1) (a) of the Act 
should be issued by the local authority 
and the local authority refused to do so, 
this Court would have directed the local 
authority to issue such tickets though I 
am inclined to take the view that this 
Court would have so directed as was 
done in 1963 Ker LT 1080 = (AIR 1964 
Ker 79 (FB) ). 

23. I agree with the conclusion. 
Order accordingly. 
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FULL BENCH 
P. T. RAMAN NAYAR, C. J, T. G. 
RAGHAVAN AND K. K. MATHEW, JJ. 
V. N. Narayanan Nair and others, Peti- 
tioners v. State of Kerala and others, Res- 


pondents. 

Original Petas. Nos. 209, 307, 371, 
493, 509, 515, 517, 518, 550, 554, 557, 
° 565, 582, 594, 624, 625, 635, 655, 656, 
660, 666, 672, 673, 686, 704, 715 to 721, 
723, 727 to 729, 782, 749, 1858 and 1359 
of 1970, D/- 14-8-1970. 

(A) Tenancy Laws —- Kerala Land Re- 
forms Act (1 of 1964), Section 1 — Though 
original Act having n included as Item 
89, in Sch. 9 of Constitution gets tection 
of Article 31-B, subsequent amending Acts 
viz., Act 12 of 1966, Act 9 of 1967 and Act 
85 of 1969 not having been so included in 
Sch. 9 cannot get protection of Article 31-B. 
AIR 1970 SC 398 & AIR 1969 SC 168, Rel. 
on — (Constitution of India, Article 31-B). 

(Paras I and 94) 
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(B) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964 as amended by Act 35 
of 1969), Section 1 — Act as a whole is a 
measure of agrarian reforms — It must be 
read as applicable to agricultural land alone 
by doctrine of separable application and gets 
protection of Article 31-A though portions 
thereof fail for want of that protection and 
can be challenged under Articles 14, 19 and 
31 of the Constitution — Section 29-A, Sec- 
tion 32 (in so far as it bars Civil Court from 
prohibiting a person who had applied for 
fair rent from entering land), Section 45-A, 
Section 50-A (2), Section 78, Section 85 (1), 
Expln. and Section 125 (7) are decl 
void — Sections 12, 29-B, 80, 30-A, 72, 
72-A, 72-F to 72-J, 75, 77 to 85 and 125 
except sub-section (7) have been upheld as 
valid —- No opinion was expressed about 
validity of remaining provisions — (Consti- 
tution of India, Article 31-A). l 

(Paras 22, 38 to 50, 72, 75, 
76, 79, 85, 91, 92, 108 & 118) 


(C) Constitution of India, Pre. Arts. 18 
and 245 — Constitutionality of statute — 
Who can challenge — Doctrine of severabi- 
lity — Only those who are personally and 
directly affected by certain provisions can 
challenge their constitutionality — Person 
aggrieved by one provision cannot challenge 
another provision by which he is not aggriev- 
ed even if two are inseverable — Transgres- 
sion of statute in field of legislative compe- 
tence or other constitutional prohibitions — 
Statute to the extent it is within constitu- 
tionally permissible limits can be saved by 
applying principle of severability or by con- 
struing apparently wide language in a res- 
tricted sense so as to keep it within bounds. 
AIR 1950 SC 124 & AIR 1957 SC 628 & 
AIR 1953 SC 252 & AIR 1941 FC 72, Rel. 
on, l (Para 3) 

(D) Constitution of India, Article 31-A 
-~ Article continues to be valid and to af- 
ford protection to statutes falling within its 
scope whether enacted before or after 
Golaknath’s case in AIR 1967 SC 1648, 

(Para 6) 

(E) Constitution: of India, Article. 31-A 
—- Article 31-A (1) (a) is not intended to 
protect all land reforms but only agrarian 
reforms — Article 31-A (2) (a) (iii) embodies 
essential definition of word estate and qua- 
lifications therein apply to lands described in 
earlier part of Article 31-A (2) (a) — So far 
as land reforms are concerned protection of 
Article extends only to agricultural lands re- 
ferred to in Article 31-A (2) (a) (iii). AIR 
1967 SC 661, Rel. on. (Para 18) 


(F) Constitution of India, Article 31-A. 
— Law dealing with agrarian reforms — 
Extent of protection afforded by Article 31-A 
—~ (Words and Phrases — Agrarian referms 


—~ Meaning of.) 

The expression, “agrarian reform” may 
be wide enough to include ameliorative mea- 
sures for agriculturists, unrelated to rights in 


1971 


land, but in the context of Article 31-A, it 
can comprise only measures affecting rights 
in estates. ara 18) 


The abolition - of landlordism and the 
creation of a class of peasant proprietors 
making the actual cultivator the owner of 
the land, in other words, the implementa- 
tion of the slogan, “land for the tiller”, has 
always been regarded as a measure of agra- 
rian reform. He has the fixing of a cei ng 
on the holding of agricultural lands (bas 
on the concept of an economic holding) and 
the distribution of land held in excess of the 
ne o the landless or to persons holdin 
land below the ceiling. (Para 41 


Per -Mathew, J.:— Agrarian reform 
would include all legislations which have as 
their object the physical, social, educational 
and economic uplift of the agricultural popu- 
lation. provisions in such legislations 
which are ancillary to agrarian reform would 
also get the protection of -Article 31-A not- 
withstanding the fact that they are not them- 
selves provisions for agrarian reforms. Even 
if a provision in a law dealing with agrarian 
reform does not relate to the acquisition of 
any estate or rights therein or the modifica- 
tion or extinguishment of any rights in an 
estate, if it forms part of an inte scheme 
for agrarian reform, that would also get the 
protection of Article 31-A. AIR 1967 SC 
930 & AIR 1962 SC 50 & AIR 1965 SC 
682, Rel. on. (Para 107) 


(G) Constitution of India, Article 26 — 
EE EE of — ‘Subject to fh dees order, 
morality and health’ govern clauses of 
Article 26 but expression ‘in accordance with 
law’ in clause (d) also governs clause (c) but 
not cls. (a) and (b) — Content of tee 
under Article 26, clause (c) indicated. 


Article 26 falls into two parts, cls. {a 
and (b) dealing with what might be call 
the religious aspect of the guarantee, name- 
ight of every religious denomination 
and maintain institutions for reli- 
gious and charitable purposes and to manage 
its own affairs in matters of religion, and 
clauses (c) and (d) dealing with what might 
be called the secular aspect, namely, the 
right of such a denomination to own and ac- 
quire property and to administer such pro- 
perty in accordance with law. AIR 1954 SC 
982 & AIR 1954 SC 388, Rel. on. 


(Para 25) 
While the opening words “subject to 
public order, morality and health ors 
all the four clauses thereof, the c sing 
words “in accordance with law” qualify bo 
clauses (c) and (d) though not clauses {a) 
and (b). The rules of statutory construction 
would justify the Court in ignoring the 
punctuation and the lettering of the clauses 
and reading the words, “in a ce with 
law” as qualifying not merely clause A but 
also clause (c the Article, especially so 
when it is construing a constitutional pro- 
vision. (Paras 28, 30) 
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The guarantee given under clause (c) is 
that there can be no interference 
right of a religious denomination to own and 
acquire property save by authority of law, 
a guarantee similar to that vou ed by 
Articles 21 and 81 (1) of the Constitution. 
Mere executive interference is altogether 
excluded, and the law must be a valid law 
not merely made by the competent legisla- 
ture but also keeping within the constitu- 
tional limitation. (Para 29) 

` (H) Constitution of India, Articles 19, 
31 Sch. 7 List 3 entry 42 — ‘Acquisition 
as used in entry 42 does not imply payment 
of compensation — Public purpose as 
right to payment of compensation spring 
from Articles 19, 31. 

Acquisition by itself does not imply the 
payment of compensation or the existence of 
a public purpose; and the right to compen- 
sation as also the requirement of a public 
par ing spring from Articles 19 and 81, 
neither of which can avail in a matter cover- 
ed by Article 31-A. Article 81 (2) which 
says that no property shall be compulsorily 
ee save by authority of a law pro- 
viding for compensation is sufficient to show 
that the word acquisition as used in the 
Constitution does not imply the payment of 
compensation. Entry 42 of the concurrent 
list is wide enough to cover acquisition 
without compensation. AIR 1952 SC 252 
& AIR 1967 SC 980 & AIR 1962 SC 728 
& AIR 1955 SC 504, Rel. on. 

(Paras 88 and 43) 

(I) Constitution of India, Article 245 — 
cope legislation or legislative mala 

es. 


There is no such thing as legislative 
mala fides or colourable legislation except- 
ing in the context of a covert trespass into 
a forbidden field, and the motives that move 
the legislature are no concern of the Court 
when the Act is completely within the legis- 
lative field of the State. AIR 1953 SC 875, 
Rel, on. (Para 35) 

Per Mathew, J.:— The doctrine of 
colourable exercise of power is nothing but 
an aspect of the competency of the legisla- 
ture to pass a law. If a legislature has 


power to pass a law, there can no ques- 
tion of any colourable exercise of power. 
ara 103) 


If land and rights in or over land are 
within the legislative jurisdiction of a State 
under Sch. 7, List I, Entry 18, it is futile 
to contend that the legislature cannot create 
deemed tenancies. If a legislature does not 
transgress the limits of its power, it is open 
to it to create any fiction. (Para 108) 

(p anes Laws — Kerala Land Re- 
forms Act (1 of 1964), Section 85 (1) Expla- 
nation — Provision is void as offending se- 
cond proviso to Article 31-A (1) — (Consti- 
tution of India, Article 31-A (1), Second 
Proviso). 

The effect of the explanation to Sec- 
tion 85 (1) is to offend the Second Proviso 
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to Article 31-A (1) since it means that even 
land held by a person within the ceiling 
limit applicable to him under the Act can be 
taken away for the nominal compensation 
payable under Section 88, by the fiction of 
regarding lands disposed of by him within 
the dates mentioned as if those lands were 
still held. by him although the transfer re- 
mains untouched; in other words, as if the 
ceiling limit for such a person is different 
from the ceiling limits for persons who had 
not disposed of land between the relevant 
dates. That is not so. (Paras 51, 92, 116) 


(K) Tenancy Laws — Kerala Land Re- 
forms Act (1 1964) (as amended by Act 
35 of 1969), Sections 80-A to 80-G — Pro- 
visions enabling kudikidappukaran to 
not merely site of his hut but also surround- 
ing land to certain specified extents — Trans- 
fer being. of agricultural land to a landless 
person for agricultural purposes is a mea- 
sure of agrarian reform and hence protect- 
ed by Article 31-A from challenge under 
Articles 14, 19 and 31. AIR 1959 SC 459 & 
AIR 1959 SC 519, Rel. on. 

(Paras 60, 61, 62, 92, 116) 

(L) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended by Act 
35 of 1969), Section 29-A — Violates Arti- 
cle 14 of Constitution and not being a mea- 
sure of agrarian reform is not protected by 
Article 31-A — (Constitution of India, Art- 
cles 14 and 31-A.) 

= To encourage trespass and consequent 
breaches of the peace under a false claim of 
tenancy is surely not a measure of agrarian 
reform and there is no aces be disputes 
regardin ssession under a claim of te- 
nancy should. so far as the preservation of 
the peace is concerned, be placed on a dif- 
ferent footing from disputes regarding pos- 
session under other claims. No reasonable 
classification can be made between threats 
to the peace or to peaceable possession of 
property arising out of a disputed claim of 
tenancy and such threats arising out of some 
isputed title. Section 29-A is bad for 
offending Article 14. It cannot have the 
rotection of Article 31-A and must be struck 
own. (Paras 63, 92, 116) 


(M) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended by Act 
35 of 1969), Section 32 — In so far as Sec- 
tion 82 bars a Civil Court from prohibiting 
a person who has made an application for 


of such application 
it offends Article 14 and not being a mea- 
sure of agrarian reform is not protected by 
Article 31-A — (Constitution of India, Arti- 
cles 14, 31-A.) 


l Tenancy Laws — Kerala Land Re- 
forms Act (1 1964) (as amended by Act 
385 of 1969), Section 125 (7) — Section 125 
(7) offends Article 14 and is not protected 
by Article 31-A — (Constitution of India, 
Articles 14 and 31-A) _ 
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Section 125 (7) is an encouragement to 
trespass under a claim of tenancy or kudiki- 
dappu rights and is not a measure of agra- 
rian reform. It is bad for offending Arti- 
cle 14, since there is no reason why a pre- 
tender under such a claim should be in a 
better position than a pretender under an 
other claim or why a person resisting suc 
a claim should ibs in a worse position. 
Worse still is the provision in the sub-sec- 
tion by which any injunction nted, or 
appointment of a receiver made, by the 
Civil Court before the coming into force of 
the amending Act stands cancelled. This is 
not merely an encouragement to trespass but 
is a usurpation of judicial power, AIR 1944 
FC 86 & AIR 1970 SC 192, Rel. on. 

(Paras: 67, 92, 118) 

(O) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended by Act 
35 of 1969), Section 73 — Section 73 vio- 
lates Article 19 (1) (f and is not protected 
by Article 31-A —— (Constitution of India, 
Articles 19 (1) (f) and 31-A.) 

-© Per Raman Nayar, C. J. and Raghavan, 
J. (Mathew, J., Contra): The effect of Sec- 
tion 73 is not merely to deprive the land- 
lord of the charge conferred on him by Sec- 
tion 42 but to wipe off the debt itself. The 
liquidation of debt due from tenants cannot 
be said to be necessary for implementing the 
law relating to the acquisition, extinguish- 
ment or modification of rights in estates or 
an integral part of that law and cannot, 
therefore, have the protection of Art. 31-A. 
If it is necessary to rehabilitate indebted 
tenants by relieving them of their liability. 
on account of arrears of rent, that must, 
like any other measure for relief of indebted- 
ness, be justified in so far as it affects the 
property rights of the landlord as a reason- 
able restriction in the interests of the gene- 
ral public within the meaning of clause (5) 
of Article 19. Hence, Section 73 has not 
the protection of Article 31-A and is viola- 
tive of Article 19 (1) (f), (Paras 68, 69 
| 92, 108, 116) 


(P) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended by Act 
35 of 1969), Section 45-A — Section 45-A 
offends Article 19 (1) (f) — Since under 
Section 73 rents accrued due before 1-5- 
1968 are to be scaled down effect of S. 45-A 
might be to discharge rent due after 1-5- 
1968 and for same reasons Section 45-A 
like Section 78 is not entitled to protection 
under Article 31-A — (Constitution of India, 
Articles 19 (1) (f) and 31-A,) l 

(Paras 80, 92, 116) 

(Q) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended by Act 
35 of 1969), Section 50-A (2) — Fishing 
rights in respect of nilam dealt with in Sec- 
tion 50-A (2) are rights in respect of estate 
if land is comprised in an estate — Fishing 
not being an agricultural operation, confer- 
ment of such rights on varamdar although 
he be a cultivator cannot be regarded as 


x 
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agrarian reform — Section 50-A (2) is bad 
for offending Article 19 (1) (f) and is not 
protected by Article 31-A —- 1969 Ker LT 
915, Ref. to — (Constitution of India, Arti- 
cles 19 (1) (f) and 31-A.) (Paras 82, 93, 116) 

(R) Civil P. C. (1908), Pre. — Prece- 
dents — Doctrine’ of prospective overruling 
explained. 

Per Mathew, J.:— All cases where facts 
had occurred prior to the critical date, that 
is, all completed cases and also pending 
cases including the case in which the new 

e is announced are governed by the old 
rule. Only future cases, viz., cases whose 
facts occur after the. critical date will be 
governed by the new rule, This is the strict 


version of prospective overruling and it is 
this version that Subba Rao, PN adopted 
and applied in AIR 1967 SC l 
(Para 97) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 192 (V 57) = 

1970-1 SCR 388, KA P` c. Mills 

v. Broach Muni fgets 67 
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_ RAMAN NAYAR, C. J.:— The Kerala 
Land Reforms Act, 1968 (Act 1 of 1964) as 


origi enacted (the original Act as we 
felt eall it): finds a place in the Ninth 
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Schedule to the Constitution — see Item 39 
~~ and therefore has the protection of Arti- 
cle 31-B. It has been amended three times, 
first by Act 12 of 1966, then by Act 9 of 
1967, and now by Act 85 1 
the amendments made by 
mentioned Act (which we shall 

the amending Act) being far-reaching. (To 
the 132 sections in the original Act, over 50 
new sections have been added while over 60 
sections have been amended, To the, 62 de- 
finitions 10 have been added while 20 have 
been amended. The amended Act is there- 
fore virtually a new piece of hee wat 
The first of these was enacted by the Presi- 
dent while the remainmg two have receiv- 
ed his assent —- it has been contended not 
in the free and proper exercise of his judg- 
ment, but, of course, we cannot go into that 
— but none of them has been included in 
the Ninth Schedule. Therefore, such of the 
provisions of the amended Act (or simply, 
the Act) as are not part of the original Act 
(whether they be entirely new provisions or 
provisions in substitution) cannot claim the 
protection of Article 81-B see Ramanlal v. 
State of Gujarat, AIR 1969 SC 168 and 
State of Orissa v. Chandrasekhar Singh Bhoi, 
1970-1 SCWR 806 = (AIR 1970 SC 898). 
The petitioners in these forty applications 
under Article 226 of the Constitution are 
land-holders, and, between them, they assail 
virtually all the material provisions of the 
amended Act as violative of Articles 14, 19, 
25, 26 and 81 of the Constitution — many 
of them seek the striking down of the Act 
in entirety on that score. The princi 
indeed almost the sole, defence is that the 
provisions are protected from such attack by 
Article $1-A. 

2. The contesting respondents are 
the State of Kerala and the Land Board 
constituted under Section 100 of the Act 
which has been made a party respondent 
to some of the petitions. In a few petitions, 
persons likely to claim the benefits of the 
Act have been made party respondents but 
in a large number they have not, por 
because it is dificult to postulate who they 
are and what their claims will be. How- 
a E k notice of these petitions invit- 
ing persons interested to intervene at the 
hearing has been given by advertisement in 
five Malayalam es having a wide circu- 
lation throughout the State, but no one has 
addressed us pursuant thereto although ten 
persons did obtain leave to intervene. 


3. Many of the petitions assail nu- 
merous provisions of the Act without disclos- 
ing how the petitioners are affected there- 
by. It is said that the purpose is to make 
out that the Act as a whole is bad. But it 
is well settled that only those who are per- 
sonally and directly affected by the impugn- 
ed provisions of a statute are enti to 
challenge’ their constitutionality, A person 
who is aggrieved by one provision of a sta- 
tute cannot be heard to challenge another 
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by ‘which he is not aggrieved even if the 
two be inseverable — that is by no means 
the case here — so that the striking down 
of the pores by which he is not aggriev- 
ed might have the result of making the pro- 
vision by which he is aggrieved of no avail. 
Moreover, it seems to us that the strict doct- 
rine of what might be called, bad in part 
bad in whole, of Romesh Thapper v. State 
of Madras, AIR 1950 SC 124 is but of rare 
application, In most cases it would be pos- 
sible to save the statute to the extent it is 
within’ the constitutionally permissible limits 
by limiting its operation to those limits 
either by applying the principle of severabi- 
lity in application expounded in State of 
Bombay’ v. United Motors Ltd., AIR 1953 
SC 252 and: in R. M. D, C. v. Union of 
India, AIR 1957 SC 628 or, as was done 
in. In re Hindu Women’s Rights to Property 
Act, AIR 1941 FC 72 by adopting the 
device of construing the apparently wide 
language of the statute in a restricted sense 
so as to keep it within bounds. It is true that 
in that last mentioned case the apparent 
transgression was in the fleld of legislative 
competence but we see no reason why the 
rule of construction there adopted should 
not be adopted where the apparent trans- 
gression is in the field of other constitutional 
prohibitions. 


4. . It might be as well to begin with 
a brief outline of the Act. Chapter I (Sec- 
tions 1 and 2) which is head “Prelimi- 
nary” contains besides the short title, extent 
and commencement, the definitions some of 
which we might have to consider in examin- 
ing the impugned provisions of the Act. 
There is now, since the Ist January, 1970, 
no provision of the Act that has not been 
brought into force. 


Chapter II (Sections 3 to 80-G) is head- 
ed, “Provisions Regarding Tenancies”. Sec- 
tion 3 exempts certain leases such as, for 
example, leases of lands vested in the Gov- 
ernment or a local authority, leases granted 
for industrial or commercial purposes, leases 
created by an officer of Court or by a pos- 
sessory mortgagee or life-estate holder, leases 
of private forests and plantations exceeding 
30 acres, and leases of the premises of reli- 
gious institutions, from the provisions of the 
Chapter. Sections 4 to 9 and 10 and 11 
make deemed tenants or presumed tenants 
of certain persons who are really not tenants 
and by thus bringing them within the defi- 
nition of “tenant” in Section 2 (57), ‘confer 
on them all the benefits conferred by the 
Act on a tenant, while imposing on the land- 
owner all the disabilities of a landlord. Sec- 
tions 9-A and 12 enact rules of evidence — 
the former declares certain documents of 
surrender to be inadmissible while the latter 
enables an interested person to prove that a 
transaction purporting to be a mortgage or 
a licence is -in substance a lease, the provi- 
sions of the Evidence Act or of any other 


Narayanan Nair v. State (FB) (Raman Nayar C. J.) 


[Prs, 3-4] Ker. 108 


law or any judgment or decree notwithstand- 
ing. Section 18 confers fixity of tenure on 
tenants except to the extent that resumption 
is permitted by Sections 14 to 22. Sec- 
tions 13-A to 18-D provide for the restora- 
tion of possession to certain dispossessed 
tenants or tenants whose holdings have been 
sold for arrears of rent and for cancellation 
of certain sales for arrears of rent or 
damages. Sections 14 to 24 deal gen 
with resumption of lands from tenants an 
the restoration of lands wrongly resumed. 
Section 25-A fixes a so-called contract rent 
for the newly created tenants who, before 
the amending Act, were not under an obli- 
panion to pay rent. Section 25-B provides 
or the apportionment of rent on the seve- 
rance of a holding while Section 26 enables 
the recovery of arrears of rent by applica- 
tion to the Land Tribunal constituted under 
Section 99 of the Act. Section 27 lays down 
how the fair rent which is the rent payable 
by a cultivating tenant to his landlord, is to 
be fixed. Section 29 provides for the pre- 
tion of a record of rights, Section 29-A 
ars proceedings under pter XII of the 
Code of Criminal Procedure in respect of 
disputes between a person claiming to be a 
tenant cultivating land and who taken 
certain proceedings abet to his claim 
and another person claiming to be in pos- 


` session of that land, while Section 29-B pro- 


vides for settlement of disputes regarding the 
right to cultivate land. Section 31 provides 
for determination of fair rent by Land Tri- 
bunals while Section 32 bars suits for the 
eviction of a tenant who has applied for such 
determination and prohibits an infunction 
against him pending the proceedings before 
the Land Tribunal. Sections 58 to 64 pro- 
vide for the purchase of their landlords’ 
rights by cultivating tenants while Sections 
65 to 71 make special Lees for religious, 
charitable or educational institutions of a pub- 
lic nature whereby, in respect of land owned 
by such institutions, they can opt for an 
annuity in perpetuity payable by the Govern- 
ment instead of the purchase price. By 
Section 72 the rights of landlords whose 
rights have not been purchased by cultivat- 
ing tenants vest In the Government free of 

encumbrances on a date to be notified 
by ied Government 
— e 
the Ist January, 1970 -— and Section 72A 
lays down what shall be the compensation 
payable to the landlord for such vesting. 
Section 72F provides for the determination 
of such compensation by the Land Tribu- 
nal and Section 72H for the payment of one 
half of this compensation by the Tribunal 
in eight equal annual instalments, the balance 
being paid by the Land Board after a fresh 
determination by it, either in cash in eight 
equal annual instalments or negotiable bonds 
bearing interest at the rate of 4% cent. 
per annum and redsemable after 16 years, 
or partly in cash or partly in such bonds. 
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Section 73 provides for the scaling down of 
all arrears of rent due from the Ist May 
19868 and outstanding at the commence- 
ment of the amending Act while Section 74 
prohibits the creation of tenancies in future. 
Sections 75 to 80G deal with the rights and 
liabilities of Kudikidappukars who may 
briefly, but not very accurately, be described 
as hutment dwellers in permissive occupa- 
tion of the land. (The definition of “Kudi- 
kidappukaran” running to two pages {s con- 
tained in Section 2 (25)). They are to have 
fixity under Section 75 and under Sec- 
tion 80A a eee Uae is given the 
right to purchase e land on which his 
Kudikidappu stands up to the extent of three 
cents in a city or major municipality, five 
cents in any other municipali aad ten. cents 
in a panchayat area or township for a price 
which is 1/4th of the market value, or. 
where the person in possession of the land 
holds lands in excess of the ceiling area, 
1/8th of the market value, this price to be 
paid in twelve annual instalments, half b 
the Kudikidappukaran and the other half 
from the Rudi idappukars Benefit Fund to 
be constituted under Section 109. 


Chapter TIT (Sections 81 to 98-A) is 
headed, “Restriction on ownership and pos- 
session of land in excess of ceiling area and 
disposal of excess lands”. Section 81 con- 
tains exemptions and provides that the Chap- 
ter shall not apply to lands such as Jands 
belonging to the Government or any local 
authority, lands under the management of 
the Court of Wards (this being a temporary 
exemption for three years from the com- 
mencement of the Act), lands comprised in 
mills, factories or workshops and necessary 
for the use thereof, lands comprised in pri- 
vate forests and plantations (plantations, as 
Section 2 (44) tells us, being land used prin- 
cipally for the cultivation of tea, coffee, 
cocoa, rubber, cardamom or cinnamon), 
lands mortgaged to the Government and co- 
operative sotieties (the exemption ending at 
the close of three years from the commence- 
ment of the Act), lands purchased by the 
Kerala Financial Corporation or institutions 
similar to it, lands belonging to industries or 
commercial undertakings, house sites, sites 
of religious institutions and cemeteries and 
burial and burning grounds, sites of build- 
ings, commercial sites, lands occupied by 
educational institutions and lands specially 
exempted by the Government in the public 
interest. Section 82 says that the ceiling 
area of the land shall be, five standard acres 
(but not less than six or more than 7% ordi- 
nary acres) in the case of a single person, 
ten standard acres (but not less than 12 or 
more than 15 ordinary acres) in the case of 
a family (family, according to Section 2 (14), 
meaning husband, wife and their unmarried 
minor children or such of them as exist) of 
two or more persons with one standard acre 
added for each member in excess of five 
(but not less than 12 or more than 20 ordi- 
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nary acres) and in the case of any other per- 
son other than a joint family, ten standard 
acres but not less than 12 or more than 15 
acres). All the lands held by members of 
the family shall be deemed to be held 
by the family and the share of an adult un- 
married person or a member of a family in 
joint family lands, or lands held by a co-ope- 
rative society is to be taken into account in 
calculating the extent of the land held by the 
adult unmarried person or the family as the 
case may be. Under Section 88, with effect 
from such date as may be notified by the 
Government — the date has been notified 
as the Ist January, 1970 — no person shall 
be entitled to own or hold, or to possess 
under a mortgage, lands in aggregate in ex- 
cess of the ceiling area. Sub-section (1) of 
Section 84 renders invalid all voluntary 
transfers (save those excepted) after the date_ 
of publication of the Kerala Land Reforms 
Bill, 1963, of lands held in excess of the 
ceiling area, and sub-section (2), transfers 
after the Ist July, 1969. Section 85 provi- 
des for the surrender of lands held in ex- 
cess of the ceiling, sub-section (2) thereof 
requiring any person holding lands in excess 
to file a statement before the Land Board 
giving full particulars of all lands held by 
him and indicating the lands proposed to be 
surrendered before the Land Board within 
three months of the date notified under Sec- 
tion 88. Under sub-section (5) the Land 
Board is to finally determine the particulars 
of the land to be surrendered, as far as 
practicable accepting the choice indicated 
the land-holder. On that being determined, 
Section 86 requires the Land Board to issue 
a notice to the person bound to surrender 
the land before a specified date not being 
less than thirty days from the date of the 
notice and on receipt of such notice the per- 
son shall surrender the land in the manner 
prescribed. If he fails to make a surrender, 
the Land Board may authorise any officer to 
take possession and assume ownership of the 
land in such manner as may be prescribed 
and upon such surrender or assumption the 
land shall vest in the Government free 
from all encumbrances. Section 88 provides 
that the compensation payable for the land 
so vested in Government shall be fifty-five 
per cent of the market value of the land and 
the improvements thereon. This compen- 
sation is to be paid either in cash or in nego- 
tiable bonds bearing interest at 4% per cent. 
per annum and redeemable after 16 years, or 
partly in cash or partly in bonds in such 
manner as may be prescribed. Under Sec- 
tion 96 the land so vested, after reservation 
of such lands as are necessary for public 
purposes, is to be assigned by the Land 
Board to the kudikidappukars, if any, on 
the land, to landless agriculturists and to 
small holders. 


Chapter IV (Sections 99 to 182) head- 
ed, “Miscellaneous” provides for the consti- 
tution of the Land Tribunal, the appellate 
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authority and the Land Board and defines 
the powers of the Land Board and the Land 
Tribunal. There is a revision provided by 
Section 103 to the High Court from orders 
of the appellate authority and the Land 
Board. Sections 106 and 106-A, intrude 
into the realm of agrarian reform, ea 
subject to certain conditions, the principle 
of fixity to leases for commercial or indus- 
trial purposes- and to kudikidappukars using 
the land in which the kudikidappu is situate 
for such purposes, find place in this Chap- 
ter — Chapter II would not apply to such 
leases in view of the exemption in Sec- 
tion 3 (1) Gii), nor would the land occu- 
pied by the kudikidappukaran for industrial 
or commercial purposes be part of his 
kudikidappu. Section 109 provides for the 
constitution of an Agriculturist Rehabilita- 
tion Fund and a Kudikidappukars Benefit 
Fund, and Section 109-A, for solatium to 
small holders whose rights are vested in the 
Government under Section 72, By Sec- 
tion 110, Government is authorised to notify 
adaptations, exceptions and modifications to 
the Act to remove difficulties in applying its 
provisions owing to variation, in the nomen- 
clature of tenancies in the different areas of 
the State. Sections 117-A to 128 are con- 
cerned with penalties for offences. Sec 
tion 124 gives protection in respect of action 
taken by an officer in 
provisions of the Act, while Section 125 bars 
the jurisdiction of Civil Courts in respect of 
certain matters. Section 127- gives overrid- 
ing power to the provisions of the Act 
against any other law or any custom, usage 
or any contract, express or implied, inconsis- 
tent with its provisions, and, by Section 128, 
the Government may as the occasion re- 
quires, by order, do anything not inconsis- 
tent with the Act for the purpose of remov- 
ing difficulties. Section 129 provides for 
the making of rules and the last section of 
the Act, Section 132, contains repeals and 
savings. 


5. The lands held by the several 
petitioners are indisputably estates within 
the meaning of Article 31-A of the Consti- 
tution — we think little of the contention 
that after the jenmam lands in the Malabar 
district were settled as ryotwari by the set- 
tlement of 1900 they ceased to be jenmam, 
but, all the same, did not become ryotwari 
and so do not come within the definition of 
“estate” in clause (2) (a) of Article 31-A — 
or of the argument that jfenmam land directly 
held by the jenmi cannot constitute an estate 

use no tenure is involved and to defend 
the impugned provisions, the learned Advo- 
cate-General for the State depends primarily 
on the protective armour of this Article. In- 
deed, we should have said entirely, for the 
only provision he has dared to face after 
doffing the armour (even so with great re- 
luctance, his case being that that provision 
also is covered by the armour) is Section 78 
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which provides for remission of arrears of 
rent. -> 


6. It has been urged on behalf of 
some of the petitioners that the protection 
of Article 31-A is not available to statutes 
made after the decision in Golak Nath v. 
State of Punjab, AIR 1967 SC 1643. It is 
said that the effect of that decision is that 
Article 31-A (first introduced with retrospec- 
tive effect by the Constitution (First Amend- 
ment) Act, 1951, and subsequently amended 
with like effect by the Fourth and Seven- 
teenth Amendment Acts of 1955 and 1964 
respectively) has been prospectively struck 
down with the result that statutes made 
after that decision must be assayed in the 
light of Part III of the Constitution as if 
that Article were not there. It is enough to 


extract clauses (3) and (4) of paragraph 58 
of the prevailing judgment in that case, 
namely, the judgment of Subba Rao, C. J., 


to e contention: 
58) The aforesaid discussion leads to 
the following results: 


XX XX xx 
(8) The Constitution (First pesme , 
Act, 1951, Constitution (Fourth Amendment 
Act, 1955, and the Constitution (Seventeenth 
Amendment) Act, 1964, abridge the scope 
of the fundamental rights. But on the basis 
ae ener decisions of this Court, they were 
valid. 

(4) On the application of the doctrine 
of prospective Ae as explained by us 
Salie, our decision will have only prospec- 
tive operation and, therefore, the said 
amendments will continue to be valid. 


xx XX XX 
It is clear that Article 31-A continues to be 
valid and continues to afford protection to 
statutes (whether made before or after Golak 
Nath’s case, AIR 1967 SC 1648) which fall 
within its scope. 

T Article 31-A (in so far as we are 


‘here concerned with it) runs thus: 
íí 


31-A. (1) Notwithstanding anything 
aap in Article 18, 
or— 

(a) the acquisition by the State of any 
estate or of any rights therein or the extin- 
guishment or modification of any such rights, 


xX XX XX 
shall be deemed to be void on the ground 
that it is inconsistent with, or es away 
or, abridges any of the rights conferred by 
Article 14, Article 19 or Article 81: 
Provided that where such law is a law 
made by the Legislature of a State, the pro- 
visions of this Article shall not apply there- 
to unless, such law, pee been reserv 
for the consideration of the President, has 
received his assent: 


Provided further that ‘where any law 
makes any provision for the acquisition by 
the State of any estate and where any land 
comprised therein is held by a person under 
his personal cultivation, it shall not be law- 
ful for the State to acquire any portion of 


no law providing 
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such land as is within the ceiling limit ap- 
licable to him under any law for the time 
n force or any building or structure 
standing thereon or appurtenant thereto, 
unless the law relating to the acquisition of 
such land, building or structure, provides 
at EAEN of compensation at a rate which 
shall not be less than the market value 
thereof. 

(2) In this Article, — 

(a) the expression “estate” shall, in re- 
lation to an local area, have the same 
meaning as that expression or its local equi- 
valent has in the existing law relating to 
land tenures in force in that area and shall 
also include— 


_ (Ù) any jagir, inam, or muafi or other 
similar grant and in the States of Madras and 
Kerala, any jenmam right; 

(ii) any land held under 
tlement; 


(iii) any land held or let for purposes 
of agriculture or for pe oses anci ere- 
to, including waste land, forest land, land 
for pasture or sites of buildings and other 
structures occupied by cultivators of land, 
agricultural labourers and village artisans; 

(b) the expression “rights”, in relation 
to an estate, shall include any rights vesting 
in a proprietor, sub-proprietor, under-pro- 
prietor, tenure-holder, raiyat, under-raiyat or 


ryotwari set- 


other intermediary and any rights or privi- 
leges in respect of land revenue”. 
8 The definition of “estate” in 


clause (2) (a) of the Article is, even without 
' recourse to sub-clause (iii) thereof, wide 
enough to cover virtually all lands in this 
State, we should think in the whole country, 
whatever their nature or extent. And, if 
the Article be read according to its apparent 
tenor, it would mean that the fundamental 
rights vouchsafed by Article 19 (1) (f), Arti- 
cle 14 and Article 31 would be of no avail 
in respect of what in this country was, at the 
time of the framing of the Constitution, and 
continues to be, though perhaps not to the 
same degree, by far the most important, 
and the most cherished form of property, 
namely, land. It would mean that a law 
could provide for the acquisition by the 
State of any land whatsoever, for any pur- 
pose whatsoever, or for no purpose at al, 
without the payment of compensation. The 
law could, without the least restraint, take 
away one man’s land and give it to another, 
or it could permit such waste or damage as 
to render the land useless. Articles 14, 19, 
and 31 would not be available to protect 
the rights of the owner. Virtually, it would 
mean that the Constitution was taking away 
by Article 31-A all it fav by Article 19 (1) 
(, not to speak of Articles 14 and 81 in 
relation to land, and, if that were the inten- 
tion, the Constitution need not have gone to 
all the trouble of furnishing the very elabo- 
rate definition of the word, “estate” contain- 
ed in clause (2) (a) of Article 31-A. It 
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would have simply used the word, “land” 
instead of the word, “estate” im sub-clause 
(a) of clause (1) of the article, Obviously, 
that cannot have been the intention, and 
having regard to the purpose of. the article, 
the Supreme Court by a series of decisions 
(Sri Ram Ram Narain v. State of Bombay, 
AIR 1959 SC 459; Atma Ram v. State of 
Punjab, AIR 1959 SC 519; Jadab Singh v. 
Him. Pra. Administration, AIR 1960 SC 
1008; Ranjit Singh v. State of Punjab, AIR 
1965 SC 632 and Inder Singh v. State of 
Punjab, AIR 1967 SC 1776 to name only a 
fea was able to read into the article a res- 
triction not apparent from its plain langu- 
age. The Court held that the protection of 
the article was available only for the pur- 
pose of agrarian reform. 


9. What exactly did the Supreme 
Court mean by the expression, “a re- 
form”? Like most words, the word “agra- 
rian” has many shades of meaning. Etymo- 
logically it means, relating to or pertaining 
to land and that is its widest sense, But, 
if the word be given that wide meaning, if 
anything whatsoever pertaining to land of 
whatever description would constitute agra- 
rian reform, then the restriction read by the 
Supreme Court into Article 31-A (1) (a) 
would be rendered meaningless. It woul 
be as if the article had said “land” instead 
of “estate”. In a narrow sense, the word, 
“agrarian” is confined to land tenures, to the 
relation between landlord and tenant, and 
that was apparently the sense in which it 
was understood in Kochuni v. States of 
Madras and Kerala, AIR 1960 SC 1080. 
But this was characterised as too narrow a 
view in AIR 1965 SC 632 and AIR 1967 
SC 1776 bs see it w held that the term, 
“agrarian reform” includes anything pertain- 
ing to rural, in the sense Aoulad deve- 
lopment. 


10. The expression, “agrarian re- 
form” carries with it a flavour of egalitari- 
anism in relation to the holding of land, or, 
to adopt the language of Article 39 of the 
Constitution, an equitable distribution of 
what is still in this country the most mate- 
rial resource of the community, namely, 
land, so as best to subserve the common 
good, thus securing to the measure possible 
an adequate means of livelihood to the citi- 
zens of the country and preventing the con- 
centration of wealth and the means of pro- 
duction to the detriment of the common 
good. It is the directive principles of the 
Constitution and nothiag more that some 
decisions have in mind when they speak of 
the furtherance of tbe socialistic pattern of 
society as a vindicating factor. 


Il. Of course, not every change is 
a reform. It must be a change for the bet- 
ter, something calculated to effect an im- 
rovement and advance the common À 
But, this is largely a matter of policy with- 
in the. province of the legislature and not 
of the Court unless, of course, the change 


1971 


is something which no reasonable man 
would regard as a change for the better. 

E 12; The new definition of the word, 
“estate” in sub-clause (iii) of Article 31-A 
(2) (a) introduced with retrospective effect 
in 1964 gives a clear indication of the scope 
of cl. (1) (a) of the article and emphasises 
. that it is ones to a held or let a 
urposes of agriculture or for ses ancil- 
feet thereto. It will be recalled that Arti- 
cle 31-A was first introduced in 1951 for 
the protection of laws for the abolition of 
the large estates compendiously known as 
zemindars, estates properly so-called in the 
terminology of the laws relating to land 
tenures in force in the various parts of the 
country, From the point of view of the 
abolition of the rights of the zemindars, 
who were really intermediaries between the 
State and the peasant, each zemindari could 
only be serada] as a single unit. So re- 
garded, there can be no doubt that the ze- 
mindaris were essentially what we might 
call agricultural estates even if a small frac- 
tion of the lands comprised therein was non- 
agricultural land. Therefore, it was per- 
ee thought unnecessary to make express 
reference in the article to the agrarian or 
the agricultural character of the laws sought 
to be protected, but, having regard to the 
true scope and intendment of the article, 
judicial decisions so curtailed its apparently 
wide language. 

13. This curtailment was, it would 
appear, accepted by Parliament, for, when 
in 1964 it was found necessary to extend 
the protection of the article to reforms in 
respect of lands other than zemindari Jands 
such as ryotwari and other lands 
lands had already been included in the defi- 
nition of, “estate” in 1955) apart from in- 
cluding ryotwari lands also within the defini- 
tion of, “estate”, an essential instead of a 
derivative definition of the’ word, “estate” 
was attempted in the shape of sub-clause (iii) 
of clause (2) (a) of the article in the follow- 
ing terms: 


“Gii) any land held or let for purposes 
of agriculture or for purposes ancilla 
thereto including waste land, forest land, 
land for pasture or sites of buildings and 
other structures occupied by cultivators of 
land, agricultural labourers and village arti- 
sans; 

The decision in State of U. P. v. Anand 
Brahma, AIR 1967 SC 661 tells us that this 
clause should be read thus: 


Any land including waste land, forest 
land and rae ia pasture Pa or let for 
purposes of agriculture or for purposes an- 
cillary thereto, including sites of buildings 
and’ other structures occupied by cultivators 
of land, agricultural labourers and village 
artisans.. ae 
This, it seems to us, provides the key to the 
true scope and intendment of the article, 
to what the Supreme Court meant (and 
what: Parliament subsequently accepted) by 


jenmam | 
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the expression, “agrarian reform” when, des- 

ite the very wide definition of the word, 
estate” in the article, it said that clause (1) 
(a) thereof was not intended to protect all 
land. reforms but only agrarian reforms. As 
we have said, sub-clause (iii) of clause (2) 
(a) of the article embodies the essential de- 
finition of the word “estate” within the 
meaning of the article. We can think of no 
reason why the qualifications in sub-clause 
(iii) of clause (2) (a) of the article should 
not apply to the lands described in the ear- 
lier part of the clause, and we think that, 
so far as land reforms are concerned, the 
protection of the article extends only to land 
held or let for purposes of agriculture or for 
urposes ancillary thereto including sites of 
buildings occupied by cultivators, agricul- 
tural labourers and village artisans, namely, 
by persons having an intimate connection 
with agriculture. in other words, only to 
what we shall hereafter refer to as agricul- 
tural lands. : 


l4. It is, pointed out that in the 
decision just referred to, the Supreme Court 
(in paragraph 29 of the judgment) repelled 
the contention that the acquisition of the 
estate in that particular case was not for 
the se of agrarian reform since hun- 
dreds of square miles of forest land were 
sought to be acquired. The Court repelled 
the contention on the ground that the acqui- 
sition was of a jagir or inam and that the 
acquisition of all jagurs, inam or similar 
grants was a necessary step in the imple- 
mentation of agrarian reform and was clearly 
contemplated bv Article 31-A. This, it 
seems to us, was only use, like zamin- 
daris and other large estates, the entire jagir 
or inam could be regarded but as a single 
unit and that unit being essentially agricul- 
tural in- character its acquisition wo 
agrarian reform notwithstanding that por- 
tions of the land may not be agricultural 
land. The existence of a small tea-shop 
on a piece of paddy land would not change 
the character of even the site of the shop 
if the land is considered as a single unit as, 
for example, when the site is part of the 
same holding as the rest of the land, and 
the decision cannot be construed to mean 
that anything pertaining to janmam or ryot- 
wari lands, irrespective of the character of 
the land, whether it be held for purposes 
of agriculture or for purposes ancillary 
thereto, or for industrial. commercial or 
other purposes, would be agrarian reform 
entitled to the protection of the article, 


15. We have been taken through 
various reports by experts and expert bodies, 
both Indian and international, and though 
the definitions of the word “agrarian” in a 
number of dictionaries in an attempt to show 
what exactly is comprised within the expres- 
sion, “agrarian reform”. We think it unneces- 
sary to refer to them, but, we might say that 
the following definitions of the word, “agra- 
rian”, in some of the standard dictionaries, 
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indicate the true scope of the expression, 
“agrarian reform”: 

“Of, relating to, or connected with cul- 
tivated land, or its cultivation: pertaining to 
the advancement of agricultural groups; re- 
lating to the redistribution of landed proper- 
ty: 3 


To put it in a nutshell, the slogan, “land 
for the tiller’ seems to have informed the 
article — as far as possible, the means of 
production should be in the hands of the 
actual producer. 


16. It has been argued that if the 
main object of a statute is agrarian reform, 
then, all the provisions of that statute would 
get the protection of the article. That is 
putting the case much too widely. Provi- 
sions totally foreign to the concept of agra- 
rian reform, it must be obvious, cannot get 
the protection of the article merely because 
they are included in a statute dealing with 
agrarian reform. But provisions which form 
an integral part of such a statute, such as, 
what are variously described as incidental. 
ancillary or subsidiary, provisions, calculated 
to further the purpose of the statute and 
make it effective, will get the protection 
even if they are not, strictly speaking. pro- 
visions affecting rights in an estate. How- 
‘ever, it must be remembered that it is the 
true nature of the provisions. not the mere 
accident of their finding place in a sta- 
tute, that determines whether or not they 
are an integral part of the statute. 


17, On the other hand, if what real- 
ly informs a statute is agrarian reform, the 
presence therein of provisions altogether un- 
related to agrarian reform will not invali- 
date the statute unless, of course. the sta- 
tute cannot stand if they are laid low and 
must fall with them — at the worst it can 
only be that those provisions might have to 
be struck down. 


18. It might be that the expression, 
“agrarian reform” is wide enough to include 
ameliorative measures for agriculturists, un- 
related to rights in land, but, in the context 
of Article 31-A, it can comprise only mea- 
sures affecting rights in estates and we shall 
hereafter use the expression in that limited 
sense. 


19. It would appear that all the 
lands held by the petitioners in these cases 
are agricultural lands —— at any rate, no 
arguments have been addressed before us 
on the footing that any of them are not; 
the assertions in some of the petitions, such 
as that a paddy land is not agricultural 
land because for part of the year, when it 
is under water, fishing is profitably conduct- 
ed thereon, or that a coconut garden is not 
agricultural land because it happens to be 
situated within a city, have been rightly for- 
gotten. We might here repeat that we are 
using the term, “agricultural land” in the 
sense relevant in the context of Arti- 
lcole 31-A, namely, in the sense of 
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the definition in sub-clause (iti) of cl. Se 
(a) of that article. It is the purpose for 
which the land is held, not its accidental 
use at a particular point time, 
that determines whether it is ae - 
tural land or not. If the land is held for 
purposes of agriculture or for purposes an- 
cillary thereto ae as, for De or for 
the residence of cultivators of land, agricul- 
tural labourers or village artisans), it is agri- 
cultural land. Otherwise not. We suppose 
that something or other can be, and often 
is, Rgds on any vacant land, but that 
would not necessarily make it agricultural] 
land for our purposes. To give an example 
the possibility of cultivating, or even the ac- 
tual cultivation of, what is essentially a 
building site in the heart of a town would 
not make it agricultural land. It is the pur- 
pose for which it is held that determines 
its character, and the existence of a few co- 
conut trees or a vegetable patch on the 
land cannot alter the fact that it is held 
for purpose of building and not for pur- 
poses of agriculture. 


20. Some of the impugned provi- 
sions, it is pointed out, are on their seth 
wide enough to apply to non-agricultu 
land and such application, it is urged, being 
unrelated to agrarian reform, cannot have 
the protection of Article 31-A. That being 
so, the impugned provisions must pass the 
test of Articles 14, 19 and 31 in their appli- 
cation to non-agricultural land and must 
submit itself to such a test even at the in- 
stance of a person who holds only agricul- 
tural land. if it fails, then, it must be struck 
down in entirety. is contention is illus- 
trative of the argument, “bad in part, bad 
in whole” we have already noticed, and we 
see no reason why, if that be n . the 
operation of a provision should not, despite 
the width of its language, be confined to 
agricultural lands. Supposing two separate 
statutes were framed in similar terms, one 
applicable to agricultural land, the other, to 
non-agricultural land, would the one be 
struck down because the other was bad? 
Supposing there are separate sets of similar 
provisions in the same statute, the one set 
applicable to agricultural land the other to 
non-agricultural land. Would the one set 
be struck down because the other was bad 
unless it cannot stand without the other or 
unless it is manifest that it was not intend- 
ed to stand ip itself? Why should the 
position be different because both agricul- 
tural and non-agricultural lands are dealt 
with by the same provision? So long as the 
feld is severable, why should not a provi- 
sion be allowed to operate in the unforbid- 
den portion of the field and barred only 
from the forbidden portion ? 


21. For the aforesaid reasons, we 
shall consider the impugned provisions only 
in their application to agricultural land — 


as we have said, these petitions are not con- 
cerned with non-agricultural land, at any 
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rate, not directly. We wish to make it clear 
that we are expressing no opinion whatso- 
ever about their validity 
their application to non-agricultural land. 

22, We do not think it can be de- 
nied that the Act as a whole is a measure 
of agrarian reform, its main object being to 
confer such benefits as fixity of tenure and 
fair rent on cultivating tenants, to abolish 
intermediaries like landlords, between the 
cultivator and the State, and to distribute 
lands held in excess of the ceiling to the 
landless. The Act as- a whole must, there- 
fore, get the protection of Article 31-A even 
if portions thereof have to fail for want of 
that protection. 


23. Many of the provisions of the 
„Act have been dubbed as iniquitous — as 
we shall see, many of them are frankly ex- 
propriatory, (perhaps, not so frankly, for 
there is a show of compensation provoking 
the quip — we do not understand it as 
anything more — that even if the Constitu- 
tion does authorise taking without compen- 
sation, it cannot and does not authorise tak- 
ing under false pretences!). In particular 
it has been said that the effect of Section 72 
which sequesters the rights of landlords 
would be to deprive many persons, solely 
dependent on the rent from their lands for 
their living, persons who by reason of in- 
fancy or old age, or infirmity of body or. 
mind, are incapable of anes employment, 
Pon who have invested the savings of a 
ifetime in land against old age and illness 
of the very means of sustaining life. All 
we can say is that, if that be so, that too 
is justified by Article 31-A in cases falling 
within its scope in what it conceives to be 
the larger interests of the community. 


24, Seven of these petitions O. P. 
Nos, 515, 685, 704, 716, 721, 727 and 749 
are by or on behalf of devaswoms, which 
are undisputedly religious institutions esta- 
blished by religious denominations entitled 
to the protection of Article 26 of the Con- 
stitution. (The petitioners have relied on 
Article 25 as well, but, it is difficult to see 
how any of the provisions of the Act can 
conceivably interfere with any persoa: free- 
dom of conscience or his right freely to pro- 
fess, practise or propagate religion. Nor has 
any attempt been made to show that they 
do. This article, it will be recalled, is not 
one of the articles expressly mentioned in 
Article 31-A among the articles from which 
that article affords immunity. Therefore, it 
is argued, with special reference to Sec- 
tion 72 of the Act, which provides for the 
acquisition by the Government of the rights 
of landlords — it would appear that all the 
income earning lands b onani to these in- 
stitutions are in the hands of tenants — that 
‘the protection of Article 31-A is not avail- 
able against these institutions. Indeed, the 
extreme contention has been urged that no 
land belonging to such an institution can be 
acquired at all. 
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25. Article 26 reads as follows: 


“26. Subject to public order, morality 
and health, every religious denomination or 
any section thereof shall have the right — 


(a) to establish and maintain institutions 
for religious and charitable purposes; 


(b} to manage its own affairs in mat- 
ters of religion; 


(c) to own and acquire movable and 
immovable property; and 


(d) to administer such property in ac- 


cordance with law”, 


As pointed out in Commissioner, H. R. E. v. 
L. T. Swamiar, AIR 1954 SC 282 and in 
Ratilal v. State of Bombay, AIR 1954 SC 
388, the article falls into two parts, cls. (a 
and (b) dealing with what might be call 
the religious aspect of the guarantee, name- 
ly, the right of every religious denomina- 
tion to establish and maintain institutions 
for religious and charitable purposes and to 
manage its own affairs in matters of reli- 
gion, and clauses (c) and (d) dealing with 
what might be called the secular aspect, 
namely, the right of such a denomination to 
own and acquire property and to administer 
such property in accordance with law. There 
can be no doubt that all the four clauses 
are qualified by the opening words of the 
article, “Subject to public order, morality 
and health’, and the two decisions of the 
Supreme Court just referred to are authority 
for saying that the words, “in accordance 
with law”, appearing at the close of the arti- 
cle, do not qaty clause (b), nor, it would 
appear, clause (a). The principal question 
is whether these words, “in accordance with 
law” qualify clause (c) or are confined, as 
might appear from the punctuation of the 
article and the arrangement of the clauses, 
to clause (d). If they qualify clause (c) as 
well, it would follow that secular aspect 
of the guarantee is not absolute, like, for 
example, the guarantee in Article 30 (1), and 
is subject not merely to public order, mora- 
lity and health to which alone the religious 
aspect is subject (of course, in its religious 
aspect also the article, like Article 30 (1), 
does not affect any regulatory non-restrictive 
law) but also to any valid law made by the 
competent legislature. And, if such a law 
falls within the scope of Art. 31-A, then, it is 
immune from attack on the basis of Art. 14, 
Article 19 or Article 31. 


26. If the right guaranteed by cl. (c) 
were absolute, in the sense that it is su 
ject only to public order, morality: and 
healthy that we are afraid would, as point- 
ed out in Laxminarayan Temple v. L. M. 
Chandore, AIR 1970 Bom 28, lead to the 
most impossible results, What is guaranteed 
is the right to own and acquire movable 
and immovable property and the qualifica- 
tion of the word, “property” by the words, 
“movable and immovable” can leave no 
room for doubt that what is guaranteed is 
not merely the abstract right to own pro- 
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perty but the concrete right to own parti- 
cular i a — Article 19 (1) (f) speaks 
only of the right to acquire, hold ae dis- 
pose of property without particularising the 
property and yet it is now well settled that 
what is guaranteed is not the mere abstract 
right to popen If indeed the right 
guaranteed by clause (c) of Article 26 were 
an absolute right to own particular property, 
free of the trammels of any law and su 
ect only to public order, morality and 
ealth, it would follow that no property, 
however unimportant, ‘belonging to a reli- 
gious denomination could be compulsorily 
acquired for a public purpose, however vital 
and pressing it be. A cent of land geass 
in to a religious denomination could hold 
up a big project vital to the economy of 
the nation — that indeed is the extreme 
form the argument has taken — and, cont- 
rary to what was decided in State of Bihar 
v, Kameshwar Singh, AIR 1952 SC 252 not 
even the circumstance that the land was 
only being converted into another form of 
property, namely, money would be of any 
avail. Other impossible results would be 
that laws relating to the acquisition and 
holding of essential commodities, laws such 
as the gold control laws, which are regard- 
ed as necessary for preserving the economy 
of the country, and laws forbidding or con- 
trolling imports, would not be applicable to 
religious denominations and such a denomi- 
nation would be free to acquire property, 
both movable and immovable, by any means 
howsoever illegal and to hold such property 
in deflance of any law so long as the law 
does not fall within the realm of public 
order, morality and health. Even stolen 
property could be acquired and retained. 


27. Shorn of the punctuation and 
the division of the four clauses of the arti- 
cle into separate clauses by the use of the 
letters, (a), (b); (c) and (d), indicative of that 
they are independent clauses, it is despite 
the repetition of the word “to” before the 
word “administer” in clause (d), possible to 
read the words, “in acco ce with law” 
appearing at the end of the article as a 
plicable also to clause (c), as if clauses (c) 
and (d), put together read — 


to own and acquire movable and im- 
movable property and administer such pro- 
perty in accordance with law. 

Or, to put it more clearly, as if they read— 

to own, acquire and administer movable 

ane immovable property in accordance with 
wW. 


28. It is but proper that the secular 
aspect of the right guaranteed by Article 26 
should be subject to the ordinary laws; both 
clauses (c) and (d) thereof deal with the 
same matter, namely, the right to property; 
the words, “such property” in clause (d) 
have the effect of attracting it to clause (c); 
and having regard to the absurd and im- 
oe results which would otherwise 
ollow, we think that the rules of statutory 
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construction would justify us in ignoriag the 
punctuation and the lettering of the clauses 
and reading the word, “in accordance with 
law” as qu g not merely clause (d) but| 
also clause (c) of the article, especially 80) 
when we are construing a constitutional pro- 
vision. ° 

29. It is said that so to construe 
the article would be to rob-clause (c) there- 
of of its content and make it an empty guar- 
antee, That is not so. The guarantee is 
that there can be no interference with the 
right of a religious denomination to own 
and acquire property save by authority of 
law, a tee similar to t vouchsafed 
by Articles 21 and 31 (1) of the Constitu- 
tion. Mere executive interference is alto- 
gether excluded, and the law must be a 
valid law not merely made by the compe- 
tent legislature but also keeping within the 
constitutional limitations. 


30. The pre-natal history of the 
article seems to support the construction we 
have placed upon it, namely, that while the 
opening words, “Subject to public order, 
morality and health” qualify all the four 
clauses thereof, the closing words, “in ac- 
cordance with law” qualify both clauses (c) 
and (d) though not clauses (a) and (b).’ As 
the article was first drafted, the right to own, 
acquire and administer property was (like 
the other rights therein) conferred in unqua- 
lified terms. There was difference of opin- 
ion as to whether a fundamental right to 
property should be given at all to religious 
denominations, and, ue oe ion, the 
compromise suggeste y i BE 
chari that the right to own, acquire and ad- 
minister property be qualified by making it 
subject to the general law was accepted. At 
a later stage, a suggestion made by Dr. 
Pattabhi Sitaramayya that the words, “sub- 
ject to public order, morality and health” be 
added at the beginning of the article was 
also accepted. It thus seems clear that the 
punctuation and the lettering apparently di- 
oring the closing words, “in accordance 

a 





with law” from clause (c) were no /morė 
than an error in drafting. i 
SI. The power to make law for the 


acquisition of property is conferred on both 
the Union and the States by Article 246 of 
the Constitution read with Entry 42 of List 
III of the Seventh Schedule. And, by rea- 
son of Articles 73 and 162, the executive 
power of the Union and the States extend 
to that matter subject, of course, to the 
provisions of the Constitution. The power is 
not conferred by Article 31 which only 
places limitations on the power both execu- 
tive and legislative, Clause (1) of Article 31 
limits the executive power by providing that 
there can be no deprivation of pro save 
by authority of law, while clause (2) pro- 
vides that there can be no compulsory ac- 
quisition or requisition save for a public 
purpose and save by authority of a law 
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which provides for compensation for the 
property so acquired or requisitioned and 
either fixes the amount of the compensation 
or specifies the principles and the manner in 
which the compensation is to be determin- 
ed and given. Compliance with Article 31, 
no doubt, ensures that a law for en Vga 
in its substantive ect comes within the 
saving in clause (5) of Article 19 of the Con- 
stitution in respect of the right parae 
by clause (1) (t) thereof, and it ensures 
that the law will not be called in question 
in any court on the ground that the com- 
e provided thereby is not adequate. 

evertheless, as we have said, it is not Arti- 
cle 31-A that confers the power to make 
law for the acquisition of property — it 
only places fetters on that power. That 
being so, the circumstance that neither Arti- 
cle 26 nor Article 81 is made subject to 
the dther is of no consequence one way or 
the other. Indeed we should have thought 
that there could be no question of the one 
being subject to, or prevailing over, the 
other, both are protective provisions and 
there can be no question of the protection 
afforded by the one affecting the protection 
afforded by the other. 


82. This, it is claimed, is not the 
end of Article 26. There is still clause a) 
thereof which is not qualified by the words, 
“in accordance with law”, and the apes het 
whereunder is subject only to public order, 
morality and health. It is not claimed that 
to guarantee every religious denomination 
the right to establish and maintain institu- 
tions for religious and charitable purposes 
is to tee that it will be provided with 
the wherewithal for the purpose, But it is 
contended that the guarantee would be an 
empty promise if the el a set apart for 
estab hing or maintaining such an institution 
could be taken away in entirety leaving no 
means for meeting the expenses necessary 
for the purpose. We see considerable force 
in a submissifh but we should think a 
so far as rights to property are concern 
the sum-total of the guarantee afforded Bh 
the article is contained in clauses (c) and (d) 
wich ote Pa provins aena direct- 
y with suc ts. o part of the guar- 
antee is to be found in clause (a) which can 
but be indirectly affected and which, in that 
way is equally affected in a case where a 
religious denomination is unable to find the 
means to establish or maintain such an in- 
stitution. After all, the guarantee against 
the deprivation of the property necessary to 


sustain life is to be found not in Article 21. 


but in Article 19; and if there are religious 
institutions which depend for their mainte- 
nance on the income from lands that have 
been leased out and which income will cease 
by reason of the expropriation under Sec- 
tion 72 of the Act, so are there human be- 


ings so dependent and likewise deprived of. 


their sole means of subsistence. 
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33. It has been argued that in the 
context of Entry 42 of the Concurrent List 
the word, “acquisition” by itself implies the 
payment of compensation and that it is be- 
yond the legislative competence of a State 
to make a law for acquisition without the 
payment of compensation. Such a law, it is 
said, can, if at all, fall only within the resi- 
duary entry, namely, Entry 97 of the Union 
List. But Article 31 (2) which says that 
no property shall be compulsorily acquired 
save by authority of a law providing for 
compensation is sufficient to show that the 
word, “acquisition” as used in the Consti- 
tution does not imply the payment of com- 
pensation. Entry 42 of the Concurrent List 
is wide enough to cover acquisition with- 
out compensation and the right to compen- 
sation springs only from Articles 19 and 31 
— indeed, it was so held in AIR 1952 SC 
252; Pritam Singh Chahil v. State of Punjab, 
AIR 1987 SC 930 and B. Shankara Rao v. 
State of Mysore, AIR 1969 SC 458, 

34. It has been pointed out that 
many of the impugned provisions have their 
counterparts in the Kerala Agrarian Rela- 
tions Act, 4 of 1961, which was struck down 
in K. Kunhikoman v. State of Kerala, AIR 
1962 SC 728. But, that was only because 
the protection of Article 31-A was not avail- 
able, the land concerned in that case being 
Ryotwari land which, at that time, was not 
included in the definition of, “estate” in the 
article. What is more pertinent is that that 
Act as a whole was upheld in Purushotha- 
man v. State of Kerala, AIR 1962 SC 694 
where the protection of Article 31-A was 
available, the land there involved coming 
within the definition. 

35.  Vituperative epithets such as 
“fraud on the Constitution”, “mala fides”, 
“colourable legislation”, “ulterior object”, 
“politically motivated” and the like have been 
freely used in denigration of the Act, obvi- 
ously because of the hardships it undoubtedly 
inflicts on persons like the petitioners. But, 
it is. well settled that there is no such thing 
as legislative mala fides or colourable legis- 
lation excepting in the context of a covert 
trespass into a forbidden field, and that the 
motives that move the legislature are no 
concern of the courts —- see K. C. G, Nara- 
yan Deo.v, State of Orissa, AIR 1953 SC 
375. Here, there is no question, but that 
the Act is completely within the legislative 
field of the State. 


36. We shall now proceed to consi- 
der the impugned provisions of the Act; and 
if we fail to make express mention of any 
provision that has been assailed in one or 
the other of these petitions, it must be taken 
that it is only because of the absence of any 
averment as to the interest which entitles the 
particular petitioner to assail the provision. 
Neither this failure, nor the failure to grant 
relief in so far as that particular provision 
is concerned, is to be understood as mean- 
ing that we have upheld the provision or 
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pronounced any opinion whatsoever as to 
the merits of the attack upon it. We might 
also add that, in testing the constitutionalily 
of an impugned provision, we shall consi- 
der only its broad purport and that what 
we might say with regard to that is not to 
be taken as a construction of the provision. 
Most of the impugned provisions are very 
lengthy and very complicated. We do not 
pretend to have understood them fully in all 
their implications, and their construction 
must await the particular cases in which 
they are sought to be applied. Nothing we 
might say with regard to any provision must 
be taken as having the least bearing on ils 
application in any particular case; nor are 
we expressing any opinion as to its vali- 
dity or otherwise should a different construc- 
tion than what we have indicated be placed 
upon it, 


37. Most of the definitions in Sec- 
tion 2 of the Act have been challenged. 
But a definition by itself hurts nobody; a 
word, and therefore its meaning, can hurt 
only when it is used. We shall, if necessary, 
consider the definitions in considering. the 
challenge on the enacting provisions in which 
the words defined have been used. 


the vesting of the rights of landlords in the 








2-I), for conferring certain ant on kudiki- 
ppukars (Sections 75 to 80-G) and for im- 
posing a ceiling on ownership and posses- 
sion of land and the surrender of excess 

ds and payment of ‘compensation there- 
for (Sections By to 93) that the controversy 
most fiercely raged, and we shall con- 
sider these provisions frst. 


39. Under Section 72 all the rights, 
title and interest of the landowners and in- 
termediaries in respect of holdings held by 
cultivating tenants entitled to fixity of tenure 
vest in the Government free of all encum- 
brances on a date to be notified by ‘the 
Government. (What this means is surely, 
that all the rights in the lands comprised in 
the holdings are so vested and we see. little 
substance in the argument that only the 
right to collect rent is vested so that no right 
in an estate attracting Article 31-A is involv- 
ed. We might also point out that, having 
regard to the definition of, “cultivating te- 
nant” in Section 2 (8), there must always 
be a cultivating tenant on agricultural Jand 
that has been leased out), This date has 
been notified as the Ist.of January, 1970, so 
that the rights of the landlords in the lands 
comprised in all such holdings now stand 
vested in the Government. The principal 
purpose of this vesting seems to be to as- 
sign the land (whether he wants it or not) 
to the cultivating tenant concerned for a 
price under Sections 72-B and 72-C up to 
the extent necessary to make up the ceilin 
area, For the rest, the entire land includ- 
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ing the tenant’s interest therein would, under 
the provisions of Chapter IU, come into the 
hands of the Government for assignment in 
accordance with the provisions of Section 96. 


40. As we have seen, Section 88 of 
the Act says that with effect from such date 
as may be notified by the Government — 
the date has been notifled as the Ist Janu- 
ary, 1970 — no person shall be entitled to 
own or hold or to possess under a mortgage 
lands in excess of the ceiling area. Sec- 
tion 82 specifies what the ceiling area shal] 
be in respect of several classes of persons, 
while Section 85 provides for the surrender 
of excess lands, Section 86 for the vestin 
of excess lands, in Government, Section 
for the compensation to persons surrender- 
ing land and Sections 90 and 91 for the 
determination of the amount of compensa- 
tion and its payment. me 


4l. The abolition of landlordism and 
the creation of a class of peasant-proprietors 
making the actual cultivator the owner of 
the land, in other words, the implementation 
of aek ogan, Er for the ti i has al- 
ways been re as a measure of agrarian 
reform. So Tas the fixing of a ceiling on 
the holding of agricul lands oe on 
the concept of an economic holding) and the 
distribution of land held in excess of the 
ceiling to the landless or to persons holding 
land below the ceiling. This has been 
repeatedly recognised in numerous de- 
cisions of the Supreme Court so well- 
known that it is unnecessary to cite 
them. The principal attack on the provi- 
sions for the vesting of the rights of land- 
lords in the Government and - for the sur- 
render of lands held in excess of the ceiling 
has therefore been that . the compensation 
provided is so inadequate as to be illusory. 
That we are afraid is so, both with regard 
to the quantum of compensation and the 
mode of its payment, especially so in the 
case of the compensation Hs for the 
rights of the landlords. com ation 
to the landlord is, under Section 72-A six- 
teen times the fair rent of the holding, plus 
re to a ceiling of sixteen times the 
air rent) the value of structures, wells and 
embankments of a permanent nature and 
one-half of the value of timber trees be- 
longing to the landowner. (Even so, if the 
total compensation payable to a landlord 
exceeds Rs. 20,000/-, there is a progressive 
cut which for anything over Rs. 1,10,000/- 
comes to 50 per cent). The fair rent is the 
fair rent as determined under the provisions 
of the amended Act, which, a most cursory 
examination of the relevant provisions, is 
enough to show so far belies its name as to 
be an artificially oi Wear ee espe- 
cially in so far as there is a er reduc- 
tion from the fair rent of the original Act) 
specially designed with an eye to keep the 
compensation as low as possible, Particular 
reference may be made in this connection to 
sub-section (2) (a) of Section. 27 by which 
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the fair rent in the case of nilams cannot 
be more than 50 per cent. of the contract 
rent, however low the contract rent might 
be, even if it be lower than the rent calcu- 
lated in accordance with Schedule IU. (The 
result obviously is that landlords who have 
been leasing their lands at low rents will 
suffer a greater reduction than landlords who 
have been ne their Jands at high rents). 
The net result of all these provisions would 
seem to be that the compensation payable 
under Sec. 72A is not likely to exceed a third 
of the market value of the property. Even 
this low cop enso on is not payable with- 
in a reasonable time — the landlord will 
have to wait almost indefinitely for it. In 
the first place the Land Tribunal has to fix 
the compensation due to the landowner and 
the intermediaries after going through the 
elaborate procedure outlined in Sections 72F 
and 72G. This itself might well be a matter 
of years. The Land Tribunals determina- 
tion is subject to appeal and revision under 
Sections 102 and 103, so that it might well 
be a matter of a few more years betore the 
determination becomes final. It is only 
thereafter — and we do not think that the 
petitioners are guilty of exaggeration when 
they say that it willl only be, if at all, only 
after five years — that any compensation 
becomes pajablo Even so, only half the 
amount of compensation is to be paid by 
the Land Tribunal, and that in eight equal 
annual instalments (the interest on default- 
ing instalments being four per cent, 
annum), the first instalment being payable 
within one year of the date on which the 
Land Tribunal’s determination has become 
final. For the remaining half of the com- 
pensation the landlord has to apply to the 
Land Board which, after enquiry, has to 
determine the balance of the compensation 
payable to him, This balance is to j 
either in cash in eight equal annual instal- 
ments (without any interest except on de- 
faulted instalments at four per cent. per 
annum), the first instalment being payable 
within one year from the determination of 
the balance; or in ale bonds bearing 
interest at the rate of four and a half per 
cent per annum and redeemable after six- 
teen years; or partly in cash and partly in 
such bonds. Assuming that the entire com- 
pensation is paid in eight equal annual in- 
stalments what the landlord will get after 
waiting for five years or more will be -for 
- each of the eight years thereafter something 
less than the annual contract rent, and after 
getting something less than the annual con- 
tract rent for these eight years he will get 
nothing more. 


i The State has no pretence that 
if market value be the criterion, the com- 
pensation payable is more than illusory or 
that the provisions referred to can properly 
be regarded as specifying the principles on 
which compensation is to be determined and 
given within the meaning of Article 31 (2). 
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Its sole defence, as wé have said, is the 
shelter of Article 31-A of the Constitution, 
and, so far as agrarian ‘reform is concerned, 
there can be no doubt that it is fully pro- 
tected by that Article from any attack based 
on Articles 14, 19, or 31. e provisions 
now under consideration being provisions 
for the acquisition by the State of rights in 
an estate for the purpose of agrarian re- 
form, they are, it is clear, immune from at- 
tack under these Articles, That the acquisi- 
tion by the State is not for itself but for 
making over the property to tenants and the 
landless is, even if such making over be not 
regarded as a public purpose, of no conse- 
quence. 


43, As we have seen, the power to 
make law for the acquisition of property is 
conferred on the State as on the Union b 
Article 246 of the Constitution read wi 
Entry 42 of the Concurrent List, Acquist- 
tion by itself does not imply the payment of 
compensation or the existence of a public 
purpose; and the right to compensation as 
o the requirement of a public purpose 
spring from Articles 19 and 31, neither of 
which can avail in a matter covered by Arti- 
cle 31-A. It is nevertheless argued on the 
strength of the following observation by the 


‘Supreme Court in Amar Singhji v, State of 


Rajasthan, AIR 1955- SC 504 para 88 that 
even in an acquisition covered by Arti- 
cle 31-A compensation is contemplated, and 
even if inadequate, cannot be Mason: 


“The utmost that can be said of these 
provisions is that the compensation provi 
thereunder is inadequate, if that is calcu- 
lated on the basis of the market value of the 
properties. But that is not a ground on 
which an Act protected by Article 81-A 
could be impugned. Before such an Act 
could be struck down, it must be shown 
that the true intention of the law was to 
take properties without making any pay- 
ment, that the provisions relating to com- 
pensation are merely veils concealing that 
intention, and that the compensation payable 
is so illusory as to be no compensation, at all, 


(Vide AIR 1952 SC 252 at p. 276). We 
are clear that is cannot be said of the 
Act, and the 


provisions of the roa oat 
contention that it is a fraud on the Consti- 
tution must, in consequence, fail. 


But what was held in AIR 1952 SC 252 
was, as stated in paragraph 82 of this very 
judgment, 


“that,an objection to the validity of an 
Act relating to acquisition of property on 
the ground that it did not provide for pay- 
ment of compensation was an objection 
based on Article 81 (2), and that it was 


barred when the impugned legislation fell 
within Articles 31 (4), SI-A and 81-B”. 


There are a number of decisions of the 
Supreme Court that lay down what seems to 
be clear from the language of Article 31-A 
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itself that a law for acquisition falling with- 
in its scope cannot be assailed on the 

und that it enables acquisition without 

e payment of any compensation at all. 
That being so, there can no complaint 
that the compensation payable is mere 
make-believe. The latest of these decisions 
brought to our notice. is ATR 1969 SC 453. 


44, The ceiling area under the 
amended Act is lower than the oan area 
that, 


in so far as 


. areas), 
roviso to clause (1) of Article 31-A requires 

e payment of compensation at a rate not 
less the market value so long as the 
land is held under personal cultivation, But 
it is clear from a reading of article that 
the law for the time being in force referred 
to therein when it says that “it shall not 
be lawful for the State to acquire any por- 
tion of such land as is within the ceiling 
limit applicable to him under any law for 
the time being in force unless the law re- 
lating to the acquisition of such land pro- 
vides for payment of compensation at a 
rate which s not be less the mar- 
ket value thereof” is the law regarding ceil- 
ing in force at the time the acquisition is 
made, not a law which at that time is no 
longer in force. The contention that once 
there is a law fixing the ceiling limit, there 
can thereafter be no acquisition within that 
ceiling limit, without a of at least the 
market value, even if the law be replaced 
or otherwise repealed, seems to us quite un- 
sustainable. ere, the actual vesting of 
the excess land in the Government under 
Section 86 (4), in other words, the acquist- 
tion of the land by the Government, takes 
place only after the coming into force of 
Section 83 imposing the ceiling limit and 
the acquisition is only of land in excess of 
and not of land within the ceiling area. The 
prohibition against holding land in excess of 
the ceiling limits does not involve any ee 
sition by the State. Such acquisition takes 
place only when, upon surrender or assump- 
Hon of the excess land, the land vests in 
_ {the Government under Section 86 (4). Be- 
fore that, the Land Board has to determine 


demanding the 
Moreover, Section 83 of the original Act 
imposing a ceiling limit was never brought 
into force although Section 82 specifying a 
higher ceiling limit than Section 82 of the 
amended Act, was. Therefore, when the 
amended Act came into force, there was no 
ceiling limit applicable to any person so as 
to attract the second i to clause (1) of 
Article 31-A. The cei was imposed only 
by the amended Act and there is to be no 
acquisition within that ceiling, see 1970-1 
S 806 = (AIR 1970 SC 398), That 
decision is also authority for what we have 
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already said, namely, that the law in force 
referred to in the second proviso to cl. (1) 
of Article 31-A is the law in force at the 
time the acquisition is made and not, as the 
Orissa High Court seems to have pte e 
the law in force at the time when the law 


for acquisition was made, That in that 
case the Supreme Court disposed of a con- 
tention similar to that raised before us onl 


on the second of the reasons we have sta 
namely, that the previous law pene for 
a ceiling limit had not been brou into 
force when the subsequent law ga 
lower ceiling limit and providing for the 
acquisition was made, does not mean that, 
the previous law fixing a higher limit 
been brought into force, it would have con- 
tinued to be “the law for the time being 
in force” within 


ad ee 
y a single exercise thereof. e - 
ture as pointed out by itidayetll, Jo 
(as he then was) in Golak Nath’s case, 


is only the ceiling 
limit according to the law in force at the 
time of the acquisition. 


45. We are told that the implication 
of the proviso which insists on payment of 
not less than the market value for acquisi 
tion within the ceiling is that for the ac 
quisition of personally cultivated land, with- 
out the ceiling, due compensation, thou 
not necessarily the market value, must 
paid. We are unable to read any such im- 
plication into the proviso which only saves 
the acquisition of poa cultivated land 
within the ceiling trom the operation of the 
body of the article which permits acquisi- 
tion without the payment of any compensa- 
tion at all. ( 


46. Section 81, as we have seen 
exempts certain classes of land from the 
provisions of the Chapter in which it ap 
pears, namely, Chapter III, which prescribes 
a ceiling and provides for the disposal of 
excess land. Among the: classes of land so 
exempted are lands which may be describ- 
ed as non-agricultural lands -— it would ep 
pear that virtually all non-agricultural lan 
would come within the exceptions, at apy - 
rate, there is no complaint before us of any 
omission. But, certain classes of er areal 
land like plantations which, b ition, 
means any land “used principally for the 


cultivation of tea, coffee, cocoa, rub- 
er, cardamom or cinnamon” and in- 
cludes land used for ancillary pur- 
poses, have also been exempted. The 


exemption in respect of such lands was 
wider in the original Act and took in cashew 
estates having a contiguous extent of ten 
acres or more and pure pepper and pure 
areca gardens having a contiguous extent 
of five acres or more. The denial of ex- 
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emption for these lands by the amended Act, 
it is claimed, is discriminatory. But, even if 
that be so, the attack can be based only on 
Article 14, which, as we have seen, is not 
available where the protection afforded by 
Article 31-A extends. 


47. With the vesting of the rights 
of the landlords in the Government by rea- 
son of the notification under Section 72, the 
provisions of the Act relating to fixity of 
tenure, fair rent and the determination there- 
of, and the purchase of the rights of land- 
lords by cultivating tenants, ceased to affect 
the landowners and are therefore of no con- 
sequence, excepting that the provisions re- 

i ir rent continue to operate in an 
indirect way. So, the attack on these pro- 
visions (and on the definitions that enter 
into them) need not be considered, in so far 
as their direct application is concerned. 
However, as we have indicated, the provi- 
sions regarding fair rent are not altogether 
a dead letter. The compensation payable 
to the landlords for the acquisition of their 
rights is based on the fair rent and there- 
fore the fair rent determines the amount of 
compensation. 
pensation payable, whatever be the grounds 
can only on the basis of Articles 14, 19 
or 31, and in a matter covered by Arti- 
cle 31-A, the Fee of these articles is 
unavailable. herefore, it is not necessary 
for us to consider the contention that the 
provisions regarding fair rent are arbitrary 
and, in effect, expropriatory. 


48. It. is said that there might be 
pending applications for fair rent and that 
these applications will have to be disposed 
of in accordance with the provisions of the 
amended Act. The fair rent when fixed will 
operate from the date of the application and 

erefore the result of the uction made 
by the amended Act will be that the rent 
payable to the landlords for the period be- 
fore the acquisition of their lands will be re- 
duced, any rent in excess of the fair 
rent as determined being adjusted by reason 
of Section 72-O (2) to the compensation 
payable to the landlord for the acquisition 
of his rights. This might be so, but this, so 
far as these cases are concerned, is only a 
hypothetical question. None of the peti- 
toners has alleged that there is a fair ren 
application pending against him and none 
has said that he is adversely affected by the 
provisions in question in respect of the rent 
payable to him, The question must be left 
to be decided in a case where these matters 


are pleaded and with the applying tenant on 


the party array. 


49. . Lands held in excess 
ceiling vest in the Government under Sec- 
tions 86 and 87 of the Act, sub-section (1) 
of Section 96 says that, after reserving in 
each village the lands necessary for public 

ses, the Land Board shall assign these 
ae vested in the Government to kudiki- 


Narayanan Nair v. State (FB) (Raman Nayar C. J.) 


But, any attack on the com- ` 


[Prs.. 46-50] Ker. 115 


dappukars, landless agricultural labourers, 
oc small holders having less than an acre 
of land in their poss . It is said that 
this reservation for public purposes can be 
for any purpose whatsoever, a purpose en- 
tirely unconnected agriculture such as, 
for example, for an industrial unde f 
Therefore, the acquisition under Sections 86 
and 87 and the imposition of the ceilin 
cannot be said to be for the ose o 
agrarian reform and Chapter in which 
these provisions appear cannot have the pro- 
tection of Article 31-A. But we think that, 
pre the wide language of sub-section (1) 
of Section 96, having regard to the context 
in which it appears, the reservation for pub- 
lic purposes under that sub-section can onl 
be for public purposes relating to agricul-. 
ture, fink as, for example, the provisions of 
thrashing floors or the construction of irri- 
gation or drainage channels, or the housing 
of agricultural labourers. That being so, 
both the imposition of a ceiling and the ac- 
quisition of excess lands come within the 
protection of Article 31-A. 





50. By Section 84 all voluntary 
transfers. after a certain date made a ua 
sons holding land in excess of the g 
areg (with certain exceptions as, for example, 
transfers by way of partition or in favour 
of a person who has been a tenant of the 
holding since the 27th July 1960, the date 
when the Agrarian Relations Bill was return- 
ed by’ the President) are declared to be 
se made to defeat the provisions of 
the Act and accordingly invalid. Sub-sec. 
(1) deals with transfers made after the a 
lication of the Kerala Land Reforms Bill, 
1963 (the Bill of the original Act) while sub- 
section (2) deals with transfers effect 

after the Ist July 1969 on which date the 
report of the Select Committee on the Bill 
of the amending Act was expected to be 
published. Having regard to the fact that 
sub-section 2 is virtually a repetition of 
sub-section (1 (excepting that transfers on 
account of natural love and affection come 
within the exceptions in the former but not 
in the latter) and that sub-section (1) covers 
the pore covered by sub-section (2), we 
should think that the ceiling area referred 
to in the former is the ceiling area under 
the Bill of 1963, while the ceiling area of 
the latter is the ceiling area under the amend- 
ed Act. However that might be — we are 
expressing no final opinion on the point — 
the effect of the section is to ve the 
transferee of his rights in the land (which 
land constitutes an estate) and make him 
ee for such compensation as the Land 
Tribunal thinks fit to award out of the com- 
pensation payable for the land covered by 
the transfer in cases where the land has to 
be surrendered’ by reason of the transferor 
holding land in excess of the ceiling, the 
land ne become once more the trans- 
feror’s lan (It is said, on behalf of the 
State that, as far as. possible, it will be the 


116 Ker. ([Prs. 50-54] 


untransferred land that will be chosen for 
surrender under Section 85 (5) and that Sec- 
tion 84 which only annuls transfers to the 
extent they defeat the provisions of the Act 
does not affect title as between the trans- 
feror and the transferee. With all this we 
are not here concerned). The -section is 
necessary for the scheme of land reform, 
since, obviously, persons holding land in 
excess of the ceiling must have been making 
transfers (mostly benami) to evade the 
legislation that was on the anvil. The sec- 
tion, therefore, comes within the protection 
of Article 31-A — the right affected there- 
by is the transferee’s right in the land, name- 
ly, the estate, bought by him — .and is 
saved from attack under Articles 14, 19 and 
31 — see in this connection Raghubir Singh 
v. State of Ajmer, AIR 1959 SC 475 and 
State of Bihar v. Umesh Jha, AIR 1962 SC 
50 where like ove or invalidating an- 
ticipatory transfers designed to defeat aga 
rian reforms were upheld on the ground that 
A entitled to the protection of Arti- 
cle 31-A. 


51. Section 85 provides for the sur- 
render of excess land, but sub-section (1) 
thereof contains an explanation which we 

cannot stand. Under the explanation, 
subject to certain exceptions, any land trans- 
ferred by a person holding land in excess 
of the ceiling area between the 18th Decem- 
ber, 1957 (the date of publication of the 
Kerala Agrarian Relations Bill) and the date 
of the publication of the Kerala Land Re- 
forms Bill, 1963 (here we think that ceil- 
ing means the ceiling area under the Act, 
for it does not appear there was any ceiling 
area during the period in question) is to be 
regarded as still held by him for the pur- 
pose of ee ne extent of land to be sur- 
rendered by him and such surrender is to be 
roade out of the land still held by him. This 
can lead to absurd results. For example, 
supposing a person holding land just one 
cent in excess of the ceiling area had trans- 
ferred some lands between the dates men- 
tioned and bought the lands now held by 
him, possibly at a higher price, he will have 
to surrender all his land for the nominal 
compensation provided by Section 88. No 
doubt, absurdities like this can only be at- 
tacked under Articles 14, 19 or 31 which 
are not available in the case of a legislation 
protected by Article 31-A, but, there is the 
second proviso to sub-clause (a) of clause (1) 
of the article which ene the payment of 
compensation not less than the market value 
for the acquisition of any land within the 
ceiling limit under the law for the time be- 
ing in force. The effect of the explanation 
is to offend this proviso since it means that 
even land held by a person within the ceil- 
ing limit applicable to him under the Act 
(the law for the time being in force within 
the meaning of the article) can be taken 
away for the nominal compensation payable 
under Section 88, by the fiction of regarding 
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lands disposed of by him within the dates 
eaoned as if those lands were still held 
by him although the transfer remains un- 
tuoched, in other words, as if the ceiling 
limit for such a person is different from the 
ceiling limits for persons who had not dis- 
posed of land between the relevant dates. 
That is not so. The ceiling limits imposed 
by the Act are the same for all, but, in the 
case of a person who has so disposed of 
land, that land is to be regarded as still held 
by him (although, in fact, it is not) for the 
par ose of E R the extent of the 
and to be surrendered by him, and the sur- 
render is to be made out of the land still 
held, even if its effect be to leave him with 
land less than the ceiling limit, indeed with 
no land at all. If a fiction by which land 
not held by a person could be taken into 
account for the determination of the excess 
land to be surrendered by him, and he could 
be forced to surrender land actually held by 
him although it is within the ceiling limit 
without payment of the market value there- 
of, were permitted, the proviso in question 


could easily be rendered nugatory. That 
would be to mock the proviso. 
52. The attack on behalf of the 


Devaswoms on Sections 65 to 67 and 72-N 
which merely afford them an option which 
they need not make if they do not wish to, 
and on the notification under Section 72 
which, by notifying the date thereunder as 
the very date on which the new Section 65 
came into force, deprived the Devaswoms of 
the opportunity of making the option — 
under the proviso to Section 65 the option 
has to be made before the date notified 
under Section 72 — was given up at the 
hearing. We are also told that the date for 
making the option has been extended by an 
order issued under Section 128. 


53. It is said that the ceiling ilxed 
by the Act is too low and makes for frag- 
mentation, which is the very antithesis of 
agrarian reform rather than for an economic 
holding. This is a matter which is essen- 
tially for the legislature to decide and the 
Courts will not ordinarily interfere with the 
judgment of the legislature, We do not 
think that it can be said that the ceiling is 
so low that it hinders rather than furthers 
agricultural development, 


54. Sections 75 to 80-G deal with 
the rights and liabilities of kudikidappukars. 
The definition of, “kudikidappukaran” in Sec- 
tion 2 (25) of the amended Act is in sub- 
stitution of the definition in the original Act 
and so are most of the provisions conferring 
rights on kudikidappukars. It would there- 
fore appear that these provisions cannot 
have the protection of Article 81-B of the 
Constitution but that rights already accrued 
to persons under the provisions of the orgi- 
nal Act will not be affected by the replace- 
ment of those provisions in the amended 
Act, the replacement being a repeal (accom- 
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panied by a re-enactment) attracting Sec- 
tion 4 of the (Kerala) Interpretation and 
General Clauses Act (Section 6 of the Cen- 
tral Act). This, however, is not a question 
that falls for decision and we are not here 
concerned with the rights accrued under 
such provisions of the original Act as have 
been replaced or otherwise repealed. 


55. The principal ease taken to 
the provisions relating to kudikidappukars is 
Ha having regard to the definition of, 
“kudikidappukaran”, the rights will be avail- 
able even to persons who have no connec- 
tion with agriculture, in occupation of huts 
on land which is not agricultural. The con- 
ferment of rights on such persons would 
not be agrarian reform, and, therefore, the 
provisions cannot have the protection of 
Article 31-A. But, in no case before us is 
it alleged that there is any such person 
claiming or likely to claim the benefit of the 
provisions in question. In fact, as we have 
said, all the lands with which these petitions 
are concerned are agricultural lands consti- 
tuting estates, and, to deny the protection 
of Article 31-A to any particular provision 
it must be shown that that provision is not 
a measure of agrarian reform. As we have 
already remarked, the mere possibility of the 
provisions in question being applicable to 
cases not falling within Article 31-A is no 
ground for denying the protection of that 
article in respect of the cases falling within 
its ambit. 


56. It is pointed out that the pro- 
viso to Section 2 (25) makes a kudikidappu- 
karan even of a trespasser so long as he was 
in occupation on the 16th August, 1968 — 
the Bill of the amending Act was published 
on the 15th August — and continued to be 
in occupation till the commencement of the 
amending Act, namely, till the Ist January, 
1970. And that would be so even if the 
landowner has obtained a decree for pos- 
session ‘against him. To encourage trespass 
by conferring rights on trespassers, even on 
trespassers against whom there is a decree 
for possession, cannot, it is said, be regarded 
as a measure of agrarian reform. That might 
well be so, but, we are not called upon to 
consider the validity of the proviso in ques- 
tion since, so far as the cases before us are 
concerned, the application of the proviso is 
a mere theoretical possibility. In none of 
the cases is it said that there is any person 
claiming the benefit of the proviso against 
the petitioner concerned, and the challenge 
to the proviso must be left to be decided in 
a case where the question actually arises. 


57. Generally speaking, it might be 
said that a kudikidappukaran is a hutment 
dweller in permissive occupation of the land 
on which his hut stands and who holds no 
land on which he could erect a homestead. 
Three cents of land in a city or major muni- 
cipality, five cents in any other municipality 
and ten cents in any panchayat area or 
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township (it is said that there is no place 
in this State which is not comprised within 
a city or a municipality or a panchayat or 
a township) is regarded as the minimum land 
requiréd for the purpose of erecting a 
homestead and it is only if the person con- 
cerned holds lands in excess of these limits 
that he is disqualified. It would, however, 
appear from Explanation I to the definition 
in Section 2 (25) that the total extent of all 
the: land held by a person, not necessarily 
land contiguously situated, is to be taken 
into account for the purpose of the disquali- 
fication, the conversion being made on the 
basis that three cents of land in a city or 
major municipality is equivalent to five. cents 
in any other municipality and to ten cents in 
a panchayat area or township. 


58. Kudikidappus are mainly a fea- 
ture of the coconut gardens in the coastal 
areas of the State and are largely confined 
to the Cochin and Travancore areas, As we 
have seen, the occupation originates in per- 
mission, and, although in most cases the 
permission might, in some measure, be 
prompted by charitable considerations, it is 
never wholly so. Some benefit in return, 
other than spiritual, is always expected. In 
some cases, the kudikidappukars are agricul- 
tural labourers who were. in the earlier 
days, expected to work for the holder of the 
land for a lower wage than the prevailing 
wage, and in all cases they are expected to 
keep watch over the land and prevent theft 
or trespass. In the case of coconut gar- 
dens, the very existence of these dwelling 
houses in the midst of the gardens is bene- 
ficial to the trees in the immediate vicinity 
of the houses and increases their yield. So 
far as agricultural land is concerned, it seems 
to us that there is in eases some connec- 
tion between the existence of a kudikidappu 
therein and the cultivation of that land so 
that the conferment of benefits on kudiki- 
dappukars must prima facie be regarded as 
a measure of agrarian reform. 


59. Section 75 of the Act only pre- 
vents a kudikidappukaran from being thrown 
out without good reason——-the reasons are spe- 
cified — while at the same time making pro- 
vision (albeit cumbrous and largely imprac- 
ticable) for shifting the kudikidappu and 
seems to us to come within the ambit of 
agrarian reform. Indeed, the section has 
not been seriously attacked. Nor has Sec- 
tion 76 which provides for the discharge of 
arrears of rent due from a kudikidappukaran 
and imposes a ceiling on the rent for a 
Kudikidappu Gn any case the rent has al- 
ways been nominal and is rarely collected), 
or Section 79 which gives the Kudikidappu- 
karan the right to maintain, repair and re- 
construct at his own cost, without increas- 
ing the plinth area by more than per 
cent, the hut constituting the Kudikidappu, 
or Section 79A which sécures for the Kudi- 
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kidappukaran certain customary and other 
nn for the proper enjoyment of his Kudi- 
kidappu, although here, as in other ‘cases, 
the theoretical possibilities of the mischief 
that may be worked have been conjured 
up. In fact, in none of the cases before 
us: is it alleged that the petitioner concern- 
ed is directly affected by the provisions of 
Sections 76 or 79 or 79A and the validity 
of these Sections must be left to be decided 
in a case where such prefudice is alleged 
and where the Kudikidappukaran concerned 
has been made a party. 


60. The real controversy is center- 
ed round Sections 80-A to 80-G which by 
enabling a kudikidappukaran to buy not 
merely the site of his hut but also the sur- 
rounding d up to an extent of three 
cents in a city or major municipality or five 
cents in any other municipality or ten cents 
in a panchayat area or township for a price 
which, both with regard to its amount and 
to the manner and time of its payment, 
can only be described as nominal, virtually 
make a gift of the land to the kudikidappu- 
karan. It has been argued that such a trans- 
fer of land to a person who had no manner 
of interest therein (by definition a kudikida- 

ukaran no interest in the land as 
such ia only in permissive occupation of 
the site of his hut) cannot come within the 
ambit of sub-clause (a) of clause (1) of Arti- 


cle 31-A since it involves no acquisition by- 


the State and no extinguishment or modifi- 
cation of any rights in the land constituting 
the estate. The provision is really for the com- 
pulsory acquisition of the land by the kudiki- 
depp aran without payment of compensation 
and the circumstance that the article expressly 
provides only for acquisition by the State is a 
clear indication that acquisition by others is 
not included within its ambit, even if such 


acquisition might involve the extinguish- 
ment of the rights of the pen to whom 
the land previously belonged. If the extin- 


hment involved in a transfer of the land 

m one person to another, namely, the 
extinguishment of the rights of the original 
owner, were comprised within the term, 
“extinguishment” as used in the article, it 
was unnecessary to have made separate and 
express provision for acquisition by the 
State. Therefore, it is said, that extinguish- 
ment within the meaning of the article is 
extinguishment pure and simple and not ex- 
tinguishment which is only’ an incident of 
something else like a transfer or an acqui- 
sition. It means a total annihilation of the 
rights, not the substitution of one person 
by another in that right. So runs the argu- 
ment. But, although the argument sounds 
attractive enough, we are afraid it has to be 
rejected in view of the. decision of the 
Supreme Court in ATR 1959 SC 459 and 
AIR 1959 SC 519. In the former, it was 
held that the transfer of a Jandlord’s right 
to a tenant was an extinguishment, or, in 
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any event, a modification of the landlord's 
right in the estate, well within the meaning 
of these words as used in the article. In 
the latter, which also deal with compulsory 
acquisition of a landlord’s right by a tenant, 
it was pointed out that provision for such 
acquisition was a modification of the owner's 
rights in the land in that it obliges him to 
sell the land not at his own price but at the 
pad fixed by the statute, and not anyone 
e chooses but to the person specified there- 
in, and in acco ce with its provisions. A 
transfer of his rights by the owner of a 
land to a person like a tenant already hav- 
ing some interest therein stands on no dif- 
ferent footing from a transfer to a person 
having no interest in the land from the point 
of view of the extinguishment or modifica- 
tion of the rights of the transferor, 


6l. Althou this is not expressly . 
mentioned, we think it is clear that the pur- 
pee of the transfer of the land to the land- 
ess oo ay of the hut is only for purposes 
connected with agriculture —- we are here 
speaking only of agricultural land. In the 
case of such land, even if the o 
karan is not an agricultural labourer, the land 
transferred to him is likely to be used only 
for purposes of cultivation like eile a 
kitchen garden as an adjunct to his dwelling 
house. It is hardly likely to be used in en- 
tirety for building purposes (although there 
might be some little extension of the dwell- 
ing house) or for industrial or commercial 
purposes. Thus, the transfer being of agri 
cultural land to a landless person primarily for 
agricultural purposes—it would in all proba- 
bility make tor more intensive cultivation — 
we do not think that it can be said that it 
is not a measure of agrarian reform. 


62. As we have said, these kudiki- 
dappus are mainly in the coconut gardens in 
the coastal areas, and we are told that 
there are on the average about four or five 
kudikidappukars on one acre of land. The 
result of the provisions in question is not- 
merely that the landholder lose half his 
land getting no compensation therefor but 
that his land will be cut up into bits as has 
been graphically demonstrated in the 
sketches produced along with . the petition 
in O. P. No. 871 of 1970. This hardship 
seems to us very real, The provisions for re- 
quiring the kudikidappukaran to purchase 
some other portion of the land if the por- 
tion adjoining his kudikidappu causes incon- 
venience to the landowner are scarcely work- 
able, and the provision by which the total 
extent of the land that may be here 
where there are more kudikidapp than 
one is limited according to the amount of 
the land held by the landholder does not 
afford adequate relief, But, so long as 
Articles 14, 19 and 81 are out of the way, 
we are afraid that this hardship can be no 
ground for striking down the provision in 
question. 


1971 


63. Sections 29-A, 29-B, 32 and 
125 affect the jurisdiction of the ordinary 
courts in respect of disputes arising out of 
claims of tenancy. By Section 29-A, the 
jurisdiction of a Magistrate to take action 
under Chapter XII of the Code of Criminal 
Procedure in respect of a dispute between a 
person who, claiming to be a tenant, has 
applied for the preparation of a record of 
rights or for the determination of fair rent 
or for the purchase of the right of the land- 
owenr, and any other person claiming to be 
in possession of the land, is ousted pending 
disposal of the 2 ara and, if in any 
proceedings under that Chapter of the Code 
oo was handed shed to ae other 
person and a suit regarding the right to pos- 
session of the land was pending on the. date 
of the publication of the Kerala Land Re- 
forms ‘ mendment) Bill, 1968, the applicant 
is entitled to continue on the land or obtain 
possession thereof till the final decision in 
the suit. What this amounts to is this. If 
there is a dispute as to possession of the 
land between a person claiming to be a 
tenant of the land and another, a Magis- 
trate’s power to interfere, even if the dis- 

ute threatens a breach of the peace, so 
ong as the person claiming to be a tenant 
bas made certain applications in pursuance 
of his claim is taken away. A person has 
only to make an application of the kind 
mentioned putting forward a claim of te- 
nancy to forcibly trespass on another’s land 
with impunity. To encourage trespass and 
consequent breaches of the peace under a 
false claim of tenancy is surely not a mea- 
sure of agrarian reform and we can 

of no reason why disputes regarding pos- 
session under a claim of tenancy should, so 
far as the preservation of the peace is con- 
cerned, be placed on a different footing 
from disputes regarding possession under 
other claims. In our view, no reasonable 
classification can be made between threats 
to the peace or to peaceable possession of 
property arising out of a disputed claim of 
tenancy and such threats arising out of 
some other disputed title. We consider this 
section to be bad for offending Article 14 
— It cannot have the protection of Art- 
cle 31-A — and it must be struck down 
accordingly. 


64. Section 29-B 
summary adjudication by the Tahsildar of 
disputes regarding the right to cultivate 
land between a person claiming to be a cul- 
tivating tenant of the land and any other 
person Breyer obstructing him from 
cultivating that 
after due inquiry, after notice to the oppo- 
site party and is subject to the result of 
any suit that may be instituted in respect 
of the land. Pending final decision of such 
a suit (instituted after the Tahsildar is seiz- 


rovides for a 


ed of the dispute) the Court is not to grant. 


an injunction against the applicant before 
the Tahsildar. We see nothing objection- 
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able in this provision, The bulk of the te- 
nancies being oral, it is only to be expected 
that there will be a large number of dis- 
putes between the landowners and persons 
claiming to be tenents with regard to the 
‘right to cultivate the land. There will be 
pretenders coming forward as tenants, and 
at the same time, landowners falsely deny- 
ing tenancy. A summary mode of disposing 
of these e ding decision by a 
Civil Court seems desirable and we have 
aa been told in what way the section is 
ad. . 


65. Section 32 says that during the 
pendency of an application for determination 
of fair rent before a Land Tribunal no 
Court shall entertain any suit for eviction 
of the applicant from the land to which the 
application relates or pass any order of in- 
paon prohibiting him from entering the 
and or pass any order staying the Bad 
ings before the Land Tribunal. is sec- 
tion is obviously designed to prevent the in- 
stitution of suits by landowners as a counter- 
blast to applications by tenants for the de- 
termination of fair rent. We take it that 
the word “eviction” here has not the mean- 
ing attached to it by Section 2 (12) of the 
Act, namely, recovery of possession of land 
from a tenant, and that the section applies 
also to suits for recovery of possession on 
the allegation of trespass. Such a suit im- 
pues that the applicant for determination of 
air rent is in possession of the land, and, 
that being so, we can see no objection to a 
suit for eviction being stayed pending dis- 
posal of the fair rent application. ile 
there might be false claims of tenancy there 
might equally be false denials of tenancy. 
Under Section 101 (8) of the Act, the Land 
Tribunal is competent to decide on claims 
of tenancy for the purpose of disposing of 
applications for the determination of fair 
rent, That being so, it is desirable that there 
should not be el proceedings in a Civil 
Court, although ultimately the dispute might 
be one for a Civil Court to decide. If suits 
are allowed pending the disposal of the fair 
rent application, such suits might be 
filed by way of harassment and will, in 
any case, delay the proceedings before the 
Tribunal. 


66. The bar against passing any 
order staying the proceedings before the 
Land Tribunal also seems to us unexception- 
able. Not so, however, the bar against a 
Civil Court prohibiting an applicant for de- 
termination of fair rent from entering on 
the land concerned. Such an order would 
only be passed in a suit where the opposite 
party satisfied the Court that he is in pos- 
session and that the apopua! is threatening 
to trespass on the land. To say that a per- 
son in possession who is threatened by such 
trespass can have no legal remedy so long 
as the trespasser has made an application 
for determination of fair rent would be to 
encourage trespass under the false claim of 
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tenancy. For the purpose of deciding the 
fair rent application it would not be necés- 
sary for the Land Tribunal to an in- 
junction against the applicant before it, and 
there would ap to be no question of the 
opposite party 
injunction from the Land Tribunal even 
where the Land Tribunal is authorised to 
grant injunctions under Section 101 (1) (e) of 
_ the Act. There is no reason why a person 
who is threatened by a trespasser should 
be deprived of his ordinary legal remedies, 
merely because the threatened trespass is 
under a claim of tenancy and we think that 
in so far as Section 32 bars an order of in- 
junction prohibiting the applicant for deter- 
mination of fair rent from entering the land 
it is bad for offending Article 14. As we 
have remarked, there is no reasonable classi- 
. fication between a threatened trespass under 
colour of tenancy and one under colour of 
some other right and to encourage trespass 
under claims of tenancy is not a measure of 
agrarian reform. 


67. The Act sets up a special tri- 
bunal, namely, the Land Tribunal, to decide 
certain matters, These matters are ified 
by the Act itself and are not left to the will 
and pleasure of any executive authority. 
That being so, the vesting of exclusive furis- 
diction in the Land Tribunal to decide these 
questions and the ousting of the jurisdiction 
of the Civil Courts under Section 125 (1) 
seem to us unexceptionable. So also the 
provision in sub-section (8) by which ques- 
tions regarding the rights of tenants and 
kudikidappukars including the question whe- 
ther a person is a tenant or a kudikidappu- 
karan are to be referred by a Civil Court to 
this special expert tribunal if such a ques- 
tion arises in any proceeding before it and 
the Court is to decide that question in ac- 
cordance with the decision of this tribumal 
although the provision seems to us rather 
cumbrous and to make for protraction. It 
ig also to be noticed that, under sub-sec- 
tion (6), the decision of the Land Tribunal 
on the question referred to it can be can- 
vassed in appeal from the decree the Court 
might pass. However, sub-section (7), the 
effect of which is to preclude the Civil 
Court from granting relief by way of in- 
junction or the appointment of a receiver 
pending the decision by the Land Tribunal, 
a relief which the Land Tribunal is not in 
a position to grant, seems to us bad. It is 
an encouragement to trespass under a claim 
of tenancy or kudikidappu rights and is not 
a measure of agrarian reform. It seems to 
us bad for offending Article 14, since there 
is no reason why a pretender under such a 
claim should be in a better position than a 
pretender under any other claim or why a 
person resisting such a claim should be in 
a worse position. Worse still is the provi- 
sion in the sub-section by which any iInfunc- 
tion granted, or appointment of a receiver 
made, by the Civil Court before the coming 
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into force of the amending Act stands can- 
celled. This is not merely an encourage- 
ment to trespass but is a usurpation of judi- 
cial power — see in this connection Basanta 
Chandra v. Emperor, AIR 1944 FC 86 and 
Shri P. C. Mills v. Broach Municipality, AIR 
1870 SC 192. 


68. Under Section 78, all arrears of 
rent accrued due before the Ist May, 1968 
and outstanding at the commencement of tho 
amending Act are wiped off except to the 
extent of one years rent in the case of a 
tenant possessing not more than five acres 
of land, of two years’ rent in the case of a 
tenant possessing more than five acres but 
not more than ten acres of land, and three 
years rent in the case of a tenant possessing 
more than ten acres. However, when the 
tenant is in possession of more than fifteen 
acres and the landlord is a small holder the 
tenant is liable to pay the entire arrears. 
This section, it seems to us, cannot get the 
protection of Article 31-A. Rent yet to ac-. 
crue is no doubt a legal incident of the pro- 
perty concerned — see Section 8 of the 
Transfer of Property Act — and the right to 
receive rent in the future might well be re- 

rded as a right in the estate constituted 
y the land. But rent in arrear only consti- 
tutes a debt, and excepting perhaps to the 
extent to which it is a iar on the land, 
is not an interest therein. (See in this con- 
nection AIR 1952 SC 252). The effect of 
Section 73 is not merely to deprive the land- 
lord of the charge ee ee on him by Sec- 
tion 42 but to wipe off the debt itself and 
this debt not being an interest in the land, 
it seems to us clear that the section cannot 
have the protection of Article 31-A. That 
protection is afforded only in so far as the 
acquisition, extinguishment or modification 
of rights in an estate are concerned, That 
is an essential element of agrarian reform 
and the so-called incidental or ancillary pro- 
visions can get the protection only in so far 
as they are necessary for effectively imple- 
menting the reform or are otherwise an inte- 
gral part of the reform. The liquidation of 
debt due from tenants cannot be said to be 
necessary for implementing the law relating 
to the acquisition, extinguishment or modifi- 
cation of rights in estates or an integral part 
of that law and cannot therefore have the 
protection of Article 31-A. If it is necessary 
to rehabilitate indebted tenants by relieving 
them of their liability on account of arrears 
of rent, that must, like any other measure for 
relief of indebtedness, be justified in so far 
as it affects the property rights of the land- 


. lord as a reasonable restriction in the inte- 


rests of the general public within the mean- 
ing of Clause (5) of Article 19. 


69. No material has been placed be- 
fore us to show that that is so. The pro- 
duce from the land is not solely of the te- 
nant’s own ‘making, The landlord provides 
the capital asset necessary for the purpose, 


1971 
namely, the land, — before the Act it was 


not a crime to do so — and it cannot be in. 


the interests of the general public to deprive 
him of his due share of the produce. Pro- 
visions for the fixation of fair rent have 
been in force throughout the State at least 
from 1964, and, in the Malabar area, from 
much earlier. For many years past, seasons 
“have been favourable and yields have 
been good. The prices of agricultural 
produce have been high, while rents, even 
when payable in kind, are commuted into 
money at rates much less than the prevailing 
prices, and it is notorious that cultivators 
of land have been making big profits even 
after paying rent. The mere fact that since 
1957 the legislature has from time to time 
thought fit to stay pro ings for the reco- 
very of arrears of rent is not enough to show 
that tenants were not in a position to pay 
rent, and there is nothing to show that the 
arrears of rent accrued due are anything 
more than what the landowner can reason- 
ably ask for his share or the tenant can rea- 
sonably be expected to pay. There were 
statutes in force by which, on the payment 
of rent for one year: or more, the entire ar- 
rears could be discharged, and it does not 
seem to us either a reasonable restriction on 
the rights of the landlords, or something cal- 
culated to further the interests of the gene- 
tal public that persons who declined to take 
advantage of these statutes and would not 
pay when they could, should be absolved of 
the liability to pay their due debts. We 
hold that Section 73 has not the protection 


of Article 31-A and is violative of Arti- 
cle 19 (1) ($. 
70. ‘We shall now proceed to consi- 


der the impugned provisions more or less in 
the order in which they i tar in the Act 
and state our conclusions. Sections 4, 4-A, 
5, 6, 6-A, 6-B, 7, T-A, 7-B, 7-C, 7-D, 9, 10 
and 11 which make certain classes of per- 
sons deemed tenants or presumed tenants 
are attacked. on the ground that they confer 
the benefits of a tenant on money-lenders, 
trespassers and other pretenders who have 
no legal interest in the land in question or 
have no real connection with its cultivation, 
thus imperiling the rights of the land- 


owners. This, it is said, cannot be describ- ` 


ed as a measure of agrarian reform and 
therefore cannot have the protection of Arti- 
cle 31-A. But none of the petitioners who 
have challenged these provisions has shown 
with reference to the facts of his case how 
he is adversely affected by these provisions 
and in the few cases (only to in fact, O. P. 
Nos. 209 and 307 of 1970) where private 
persons have been impleaded as respondents 
it has not been said what claim they are 
putting forward and why exactly they have 
een made parties. e questions raised 
are not questions that can be decided isolat- 
ed from the facts of the particular case in 
which they arise and without the interested 
persons on the party array. Nor are the 
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petitioners entitled to the relief without 
showing how they are directly and personal- 
ly affected by the impugned provisions. In 
these circumstances we do not think it ne- 
cessary or indeed proper to express any 
opinion whatsoever, regarding these provi- 
sions and the resolution of the anomalies 
pointed .out such as that’ while a mere tres- 
passer on land comprised in a private forest 
land can, if he satisfies the requirements of 
Section 7-B, become a deemed tenant and 
get all the benefits conferred on a tenant 
Chapter II of the Act, a real tenant of suc 
land. is denied the benefit by reason of the 
exemption in Section 3 (1) (vii) (unless a 
deemed tenancy also is a lease within the 
meaning of this clause in which case Sec- 
tion 7-D would serve little purpose) must 
await a case where the question is properly 
raised with the necessary persons on the 
party array. 

71. Sections 9-A and 12, as we have 
said, are only rules of evidence, Under the 
former, unregistered surrender deeds execut- 
ed by a tenant before the 19th May, 1987 
(the date on which the Kerala Stay of Evic- 
tion Proceedings Ordinance, No. 4/67 was 
pon ee in respect of land situate in 
the taluk of Hosdrug or Kasaragod are in- 
admissible in evidence in any dispute regard- 
ing the possession of the land’ between the 
tenant and the landlord. The competence 
to enact rules of 
evidence cannot be questioned, the matter 
falling, as it does, within Entry 12 of the 
Concurrent List, and the Act having secur- 
ed the assent of the President must prevail 
over the provisions of the Indian Evidence 
Act. The reason why such a rule was en- 
acted and why it was confined to the taluks 
of Hosdrug and Kasaragod is explained in the 
counter-affidavit filed on behalf of the State. 
It is said that a Special Officer appointed for 
the purpose had reported that in the areas 
concerned the landlords had made it a prac- 
tice to obtain the signatures of tenants by 
false pretences in order to cook up deeds of 
surrender, the tenants in these areas being, 
by and large, persons who had not been 
awakened to their rights by laws such as 
the Malabar Tenancy Act. ere was also 
evidence before the Select Committee to the 
like effect. That being so, we do not see 
why in these areas a rule insisting on regis- 
tration as a guarantee of genuineness before 
a surrender deed can be admitted in evi- 
dence should not be made and we see no 
discrimination, attracting Article 14 of the 
Constitution, involved in confining the provi- 
sion to the areas where the abuse was re- 
ported to exist. As we have already seen, 
the allegation of mala ‘fides cannot avail 
against the Legislature excepting where there 
is a colourable and covert trespass into a 
field beyond its competence, 


72. Section 12 only enables a person 
interested in the land to prove the real 
nature of a transaction notwithstanding that 
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the deed in which the transaction is em- 
bodied purports to make out an entirely 
different transaction. This notwithstanding 
the provisions of the Indian Evidence Act, 
in particular, Sections 91 and 92. This is 
clearly within the competence of the State 
Legi K and no attempt has been made 
before us to show how the section is bad. 


73. Section 18 confers fixity on te- 
nants while Sections 18-A, 18-B, 18-C and 
13-D provide for the restoration of their 
holdings to certain classes of former tenants, 
in some cases after the cancellation of Court 
sales. Sections 15 and 16-A provide for 
resumption by the landlord in certain cases. 
None of the petitioners before us has stated 
how exactly he is aggrieved by these provi- 
sions — the real grievance appears to 
that deemed tenants who are really not 
tenants at all are given fixity — and we do 
not think it necessary to pronounce on them. 


74. Section 25A says what shall be 
the contract rent for the purposes of the 
Act with regard to deemed tenants who are 
really not under an obligation to pay rent. 
Since, for reasons which we have already 
stated, we are not pronouncing on the pro- 
visions regarding deemed tenants we think it 
unnecessary to pronounce on this Section. 
Sections 27, 30, 31, 88 and 35 relate to fair 
rent and its determination and as to the 
date from which the determination is to take 
effect, and to the rent payable when fair 
rent has not been determined. For reasons 

ady stated we do not think it necessary 
to consider these provisions. 


75. Sections 29A and 29B relating 
to disputes arising out of claims to tenancy 
have already been considered by us. We 
w struck down the former but upheld the 
atter. 


76. Section 
portionate reduction of 
an intermediary to his 
rent payable to him by his tenant has been 
reduced as a result of the determination of 
fair rent. Section 30A provides for a simi- 
> lar reduction of the jenr payable by 
- a kanam tenant to his jenmi in the old Cochin 
area (where the Kanam Tenancy Act applies) 
when the rent payable by his tenant to the 
kanam tenant has been reduced. These pro- 
- visions have been characterised as unrea- 
sonable, as indeed they are, in that howso- 
ever low might be the rent at which the 
owner or jenmi might have leased the Jand, 
even if it be only a fraction of the fair rent, it 
must suffer reducHon as a result of his tenant 
(whom he cannot stop from doing so) having 
leased the land at a high rent. the 
higher the rent, in other words, the greater 
the rack-renting by his tenant, the greater 
the reduction that the innocent landlord 
must suffer. But, such unreasonableness can 
be a ground of attack only under Art. 14 or 
Article 19 and these articles are not available 
against a measure of agrarian reform. The 
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fxing of fair rent as between the ultimate 
tenant—the cultivating tenant—and his im- 
mediate landlord being undoubtedly a mea- 
sure of agrarian reform, the corresponding 
adjustment of the rent payable by that in- 
termediary ord of his landlord can only 
be an integral part of the reform. 


TT. With regard to Section 30-A 
the further argument is advanced that jenmi 
karam is not a right in land and therefore 
not a right in an estate. So, interference 
with the right to eee does not fall 
within the ambit of Article 31-A. No doubt 
the jenmis were originally the absolute pro- 
prietors of the land but by the Kanam Te- 
ay Act the ownership was transferred to 
the kanam tenant, the jenmi being compen- 
sated by the payment of jenmikaram 
charge on the land. The jenmikaram is 
therefore only the price of the jenmi’s right 
of ownership paid in the shape of an annui- 
y in perpetuity and the charge is no more 
than an unpaid vendors lien. After the 
Kanam Tenancy Act, the jenmi ceased to 
have any interest whatsoever in the land; 
the kanam tenant became the full owner; 
and that is why Section 2 (40) of the Act 
defines “owner” as including a kanam tenant 
as defined in the Kanam Tenancy Act but 
not the jenmi. The jenmi is neither a land- 
owner nor a landlord within the meaning of 
the Act; and his right to receive jenmika- 
ram is a mere money claim not amounting 
to a right in the land though charged on it 
and quite rightly does not vest in the Gov- 
ernment under Section 72. 


78. We see considerable force in 
the submission; but, we are afraid, it is not 
borne out by the terms of the Kanam Te- 
nancy Act. Both the long title and the 
ee to that Act say that the Act is 

esigned to confer full proprietary rights on 

kanam tenants subject only to the payment 
of janmikaram. The proprietary right of the 
kanam tenant is therefore qualified by his 
obligation to pay jemnikaram to the jenmi 
who was the owner, and this right to 
jenmikaram, it seems clear, is a vestige of 
ownership still residing in the jenmi, Jenmi- 
karam — see the definition in Section 2 (138) 
— is compounded of the michavaram (which 
is indisputably residuary rent — see Sec- 
tion 2 (6)) and the fractional fee (which is 
renewal fee — see Section 2 (1) ) and the fact 
that it is in lieu of all claims of the jenmi 
in respect of the holding does not mean that 
it is not itself a claim in respect of the land 
constituting the holding. Indeed, Section 3 
(1} which runs thus makes it clear that the 
right to receive jenmikaram is a right in the 
land since it says that that is the only right 
in the land that the jenmi retains: 


AS) A From and after the commence- 
ment of this Act, the jenmi shall not have 
any right, claim or interest in any land in 
a holding except the right to receive the 
jenmikaram thereon and the kanam-tenant 


shall be deemed to be the owner of the 
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land subject only to the payment of the 
jenmikaram”. 
XX xx XX 
79. Jenmikaram thus being in the 
nature of rent and the right to receive it 
being a right in land, Section 80-A, we 
should think, comes within the scope of 
Article 31-A. By reason of Section 72-R, 
the obligation to pay jenmi devolves 
on the cultivating tenant (where there is 
one), the right of the landlord kanam tenant 
vesting in the Government under Section 72. 
It can hardly be denied that reduction of 
a is a measure of agrarian re 
orm. 


80. By Section 45-A rent paid or 
deposited after the 19th May, 1967 (the 
date on which the Kerala Stay of Eviction 
Proceedings Ordinance 4 of 1967 came into 
force) and before the commencement of the 
amending Act towards rent accrued due 
before the Ist day of May 1966 is, not- 
i ae any contract or judgment, de- 
cree or order of any Court or Land Tri- 
bunal, to be adjusted to the rent accrued 
due after the lst May, 1966, and judg- 
ments, decrees or orders of Courts or d 
Tribunals are to be reopened and modified 
accordingly. Since under -Section 78 rents 
accrued due before the Ist May, 1968 are 
to be scaled down, the effect of Section 45-A 
might be to discharge rent due after the Ist 
May, 1968. For reasons we have already 
stated with reference to Section 78, this 
provision cannot have the protection of 
Article 31-A and is therefore liable to be 
struck down for offending Article 19 (1) ($). 
We order accordingly. 


81. Sub-section (1) of Section 50-A 
confers on a tenant entitled to fixity of 
tenure the right to use his holding in any 
manner he thinks fit subject to the provisions 
of any order issued „under the Essential 
Commodities Act, 1955. All the rights of 
the landlords in respect of lands held by 
such a tenant having vested in the Govern- 
ment by reason of the notification under 
Section 72 of the Act — as we have already 
remarked it is the ownership of the land 
and not merely the right to receive rent that 
has so vested —- none of the petitioners can 
have any interest sora to complain 
against this provision so long as the provi- 
sion for vesting is upheld. Therefore, we 
think it unnecessary to say anything about 
this provision. 


` 82. Sub-section (2) of Section 50-A 
says that notwithstanding anything contain- 
ed in any law or contract or in any judg- 
ment, decree or order where the 
tenant in respect of a nilam is a varamdar 
and the fishing right of the nilam is exer- 
cised by the landlord, such right of the land- 
lord shall cease to exist and the tenant shall 
be entitled to exercise such rights. Fishing 
especially prawn fishing, carried on in sin- 
gle crop nilams or paddy lands during the 
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seasons when they are submerged under 


_ water and cannot be cultivated with paddy, 


is a very valuable source of income, the 
income, in most cases, far exceeding the 
income from the paddy grown. So long as 
the land is a in an estate, there 
can be no doubt that the fishing rights are 
rights in an estate within the meaning of 
Article 31-A. The varamdar, strictly speak- 
ing, is only a licensee for the cultivation of 
a particular crop, but he is to be deemed a 
tenant by reason of Section 10 of the Act, 
Even so, his tenancy does not comprise f 

ing rights — see Dudachan v. Sreenivasa 
Kini, 1969 Ker LT 915 — and, fishing not 
being an agricultural operation, the confer- 
ment of such rights on a varamdar although 
he be a cultivator, cannot be regarded as a 
measure of agrarian reform. It is as if min- 


ing rights were conferred on him. There- 
fore, this provision cannot have the protec- 
tion of Article 31-A and no attempt having 


been made to justify the deprivation of the 
landlord of these rights under Article 19 (5), 
it follows that the ae is bad for of- 
fending Article 19 (1) (f). Accordingly, we 
strike down this provision, but might add 
that this cannot in any way affect the vest- 
ing of the landlord’s rights in the ern- 
ment if they have so vested under Sec- 
tion 72. That the income derived from fish- 
ing might not be taken into account in de- 
termining the compensation payable for the 
vesting cannot affect the provision for vest- 
ing so long as it has the protection of Arti- 
cle Bl-A. 


, Section 51-A which prohibits a 
landlord from entering on a land abandoned 
by a tenant on pain of the penalty provided 
by Section 51-B, and Section 52 which gives 
the tenant certain rights in respect of timber 
trees in the holding, are no longer of any 
consequence, the right of the landlord hav- 
ing vested in the Government under Sec- 
tion 72. Any right the landlord has in res- 
pect of the trees can now only enter into 
the compensation payable to for the 
vesting. 


84. Sections 53 to 64 which provide 
for the purchase of the landlord’s rights by 
cultivating tenants and Sections 65 to 71 
making special | provisions for a landowner 
who is a religious, charitable or educational 
institution of a public nature giving such 
institutions the right to choose whether the 
land should be vested in the Government in- 
stead of being purchased by the tenant in 
consideration of the payment of an annuity 
in perpetuity by the ernment, or in case 
the land is purchased by the tenant 
to choose whether it should be paid such 
an annuity by the Government instead of 
the purchase price, are no longer of any con- 
sequence since by reason of the notification 
under Section 72 all the rights of the land- 
lord have vested in the Government. 
Sections 72, 72-A, 72-F, 72-G, 


85. 
72-H, 72-I and 72-J providing for the vest- 
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ing of the rights of the landlords in the 
Government and for the determination and 
payment of compensation therefor have al- 
ready been considered and upheld by us. 
With Sections 72-B, 72-C, 72-D, 72-E, 72-K, 
72-L and 72-M dealing with the assignment 
of the land vested in the Government to the 
cultivating tenants and the recovery of the 
price therefor we are not concerned. 
tion 72-N, making special provision regard- 
ing institutions which have opted for annul- 
ty instead of the purchase price, we have 
already said it is unnecessary to consider, 
while Section 72-R which requires the cul- 
tivating tenant to pay jenmikaram under the 
Kanam Tenancy Act where the right, title 
and interest of the kanam tenant have vest- 
ed in him or in the Government only trans- 
fers the liability from the kanam tenant who 
has disappeared to the cultivating tenant 
who has taken his place. Section 72-O(1) which 
says that any amount paid by way of rent 
by a tenant to his quondam landlord after 
the rights of the landlord have vested in the 
Government shall be adjusted towards the 
compensation payable by the Government to 
the landlord under Section 72-H, due cre- 
dit being given to the tenant towards the 
price payable by him for the assignment of 
the land to him, seems to us unexception- 
able. Section 78 which provides for the 
discharge of arrears of rent we have already 
pronounced void. Although Section 74 
which prohibits the creation of future te- 
nancies has been attacked in some of the 
petitions, no arguments have been addres- 
sed to us feu Guin g this section and we are 
not pronouncing on it, i 


86. Sections 75 to 85 dealing with 
the rights and liabilities of kudikidappukars 
have already been upheld by us, but we 
might mention that we are not pronouncing 
on the validity of Section 76 since no argu- 
ments have been addressed to us regarding 
this section. 


87. The impugned provisions of 
Chapter III which provides for the restric- 
tion on ownership and possession of the 
and in excess of the ceiling area and the 
disposal of excess lands have already been 
dealt with and we have upheld those provi- 
sions with the exception of the Explanation 


to sub-section (1) of Section 85. 


88. Prima facie Sections 106 and 
106-A which make special provisions regard- 
ing leases for commercial or industrial pur- 

oses and buildings used by kudikidappu- 
ars for commercial or industrial purposes 
would appear to be outside the scope of 
agrarian reform and therefore not entitled 
to the protection of Article 81-A. But here, 


as in the case of many of the other provi- 


sions which have been assailed, no peti- 
tioner has made out how he is aggrieved 
and therefore we think it unnecessary to 
say anything about the validity of these sec- 


tions. 
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only says 
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e Limi- 
roceedings 
ed out for 


89. Section 108 which 
that, unless otherwise specificall 
for the provisions of Section 5 o 
tation Act shall apply to all 
under the Act has also been si 
attack in one of the petitions but for what 
reason we have not been told and are un- 
able to discern. So also with regard to Sec- 
tion 111A which only makes provision for 
the obvious, namely, that where a mortgagee 
has been converted into a tenant and 


_has been given fixity the mortgagor need not 


repay the mortgage money. 

90. Regarding Sections 109A, 112, 
114 and 120, no arguments have been ad- 
dressed to us and we do not pronounce on 
them. 

91. Section 125 has already been 
upheld by us with the exception of sub-sec- 
tion (7) thereof which we have declared 


void. 
In the result we declare the 


92. 
following provisions of the Act void; Sec- 


.tion 29-A, Section 82 in so far as (and only 


in so far as) it bars a Civil Court from pro- 
hibiting a person who has made an se ped 
tion for determination of fair rent from 
entering on the land to which the applica- 
tion relates so long as the application is 


pending, Section 45-A, sub-section (2) of 
Section 50-A, Section 78, the Explanation 


to sub-section (1) of Section 85 and sub-sec- 
tion (7) of Section 125. For the rest we dis- 
miss the petitions but make it clear that this 
dismissal involves no pronouncement regard- 
ing provisions which we have not expressly 
considered. We make no order as to costs. 


MATHEW, J.:-— 93. In AIR 1962 
SC . 723 the Supreme Court held 
that the rovisions of the Kerala 


Agrarian Relations Act, -Act IV of 
1961, are unconstitutional in their applica- 
tion to the ryotwari lands situate in Hosdru 
and Kasaragod, Thereafter, the Kerala Hi 
Court declared that Act as null and void 
in its application to the ryotwari lands in 
the Malabar area of the State. (See Govin- 
daru Namboodiripad v, State, 1962 Ker LT 
913 = (AIR 1963 Ker 86 FB). The Kerala 
Legislature then passed Act I of 1964, a 
comprehensive legislation dealing with land 
reform. It received the assent of the Presi- 
dent on 1-4-1964 and was included in the 
IXth Schedule. The provisions of Act I of 
1964 were amended by Act 12 of 1966 and 
Act 9 of 1967. Act 85 of 1969, hereinafter 
called the amending Act, further amended 
the provisions of Act I of 1964. The peti- 
tioners challenge the constitutional validity 
of several of the provisions of the amended 
Act (for short the Act). 


94. In the light of the decision of 
the Supreme Court in 1968-2 SCWR 735 = 
(AIR 1969 SC 168) it must be taken as set- 
tled that the provisions of the amending Act 
would not get the protection of Article 31-B 
of the Constitution. So the main point for 
consideration in these writ petitions is whe- 
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ther in view of Article 31-A of the Consti- 
tution any of the provisions of the Act can 
sucesi be impugned for the reason that 
it violates the fundamental rights of the peti- 
tioners under Articles 14, 19 or 31. 


95. Article 31 as originally framed 
poe that no property shall be acquired 
y the State except by law providing for 
compensation for such acquisition. After 
the Constitution came into force various 
State Governments enacted measures of land 
reform compendiously known as Zamindari 
Abolition Acts. The validity of these enact- 
ments was questioned in the various High 
Courts, and they took different views as re- 
gards the validity of the provisions of those 
enactments. Appeals were preferred against 
these decisions to the Supreme Court, and 
whilst to put an end to the controversy, 
passed the Constitution (First Amendment) 
Act of 1951. The amendment enacted two 
new articles, namely, Articles 31-A and 31-B. 
Article 31-A provided that no law for aequi- 
sition by State of any estate (the expression 
‘estate’ is defined in the Article) or of any 
rights therein or any modification or extin- 
guishment of any right shall be deemed to 
be void on the ground that it is inconsistent 
with or takes away or abridges any of the 
rights conferred by the provisions of Part JJI 
of the Constitution. Article 31-B validated 
retrospectively 18 Acts and Regulations spe- 
cified in the IXth Schedule to the Constitu- 
tion, which. but for such a provision would 
have been liable to be impugned under Arti- 
cle 13 (2). The validity of this amendment 
was challenged before the Supreme Court 
in Sankariprasad v. Union of India, 1952 
SCR 89 = (AIR 1951 SC 458). A Consti- 
tution Bench unanimously took the view 
that the word ‘law’ in Article 18 (2) must 
be taken to mean law made in the exercise 
of the ordinary legislative power of Parlia- 
ment and not ‘amendment to the Constitu- 
tion, made in the exercise of its constituent 
power. 


96. In State of West Bengal v. Bella 
Banerjee. 1954 SCR 558 = (AIR 1954 SC 
170) the Supreme Court decided that com- 
pensation oe oe for property compulsorily 
acquired under Article 31 (2) must be the 
just equivalent of what the owner has been 
deprived of and that the issue regarding 
compensation is justiciable. To get over the 
difficulty supposed to be created by this 
decision the Constitution (Fourth Amend- 
ment) Act was passed on 24-7-1955. By a 
major change to Article 31 (2) the fourth 
amendment provided that 
should be paid for land compulsorily acquir- 
ed, that the question of compensation should 
be left to be determined by the legislature, 
and that it will not be open to the courts 
to go into the question whether the com- 
pensation provided by law is adequate. The 
amendment made further alterations in - 
cle 31-A whereby certain type of laws were 
protected from attack under Articles 14, i9 


Narayanan Nair v. State (FB) (Mathew J.) 


compensation- 


[Prs. 94-96] Ker. 125 


and 31. It was after this amendment that 
the Supreme Court held in Kunhikoman’s 
case, AIR 1962 SC 723 that the ryotwari 
lands in Malabar area were not ‘estates 
within the meaning of Article 31-A (2) (a) 
and that the Kerala Agrarian Relations Act, 
Act 4 of 1961, was not protected from attack 
under Articles 14, 19 and 31. The Parlia- 
ment then passed the Constitution (Seven- 
teenth Amendment) Act on 20-6-1964 enlarg- 
ing the definition of ‘estate’ in Article 31-A 
(ay (a) so as to cover all lands held under 
ryotwari settlement as well as other lands in 
respect of which provisions are normally 
made in land reform enactments. The vali- 
dity of the Seventeenth Amendment was 
questioned before the Supreme Court in 
Sajjan Singh v. State of Rajasthan, 1965-1 
SCR 933 = (AIR 1965 SC 845). The Court 
following its earlier decision in Sankaripra- 
sad’s case, 1952 SCR 89 = (AIR 1951 SC 
458) held by a majority that the word ‘aw’ 
in Article 18 (2) does not include a law pass- 
ed by Parliament in the exercise of its con- 
stituent power taking away or abridging the 
fundamental rights guaranteed by Part I 
of the Constitution. The validity of the three 
aforesaid amendments was challenged in the 
Supreme Court in AIR 1967 SC 1643. The 
Court by a majority said that the word law’ 
in Article 18 (2) is not confined to law made 
by Parliament in the exercise of its legis- 
lative power, but would include constitu- 
tional laws made in the exercise of its con- 
stituent power. The majority overruled the 
decisions in Sankariprasad’s case, 1952 SCR 
89 = (AIR 1951 SC 458) and Sajjan Singh’s 
case, 1965-1 SCR 933 = (AIR 1965 SC 845) 
holding the contrary view, But they adopt- 
ed the device of prospective verdie and 
limited the effect of the overruling to the 
future. The majority laid down the follow- 
ing propositions: 


(1) The expression ‘law’ as defined in 
Article 13 (8) includes not only the law 
made by Parliament in exercise of the ordi- 
nary legislative power but also an amend- 
ment of the Constitution made in the exer- 
cise of its constituent power. 


(2) An amendment of the Constitution, 
being a law within the meaning of 
Article 13 (8), would be void under Arti- 
cle 13 (2) if it takes away or abridges the 
rights conferred by Part JII of the Consti- 
tution. 


(3) The Constitution (First Amendment) 
Act, 1951, the Constitution (Fourth Amend- 
ment) Act, 1955, and the Constitution 
(Seventeenth Amendment) Act, 1964, ab- 
a the scope of the fundamental rights 
and are therefore void under Article 13 (2) 
of the Constitution. 


(4) Parliament will have no power from 
the date of the decision to amend any of the 
provisions of Part IH of the Constitution so 
as to take away or abridge the fundamental 
rights enshrined therein. 
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(5) On the application of the doctrine 
of ‘prospective overruling’ the decision of 
the Court will have only prospective opera- 
tion and hence the aforesaid three Amend- 
ment Acts will continue to be valid. (Mr. 
Justice Hidayatullah would invoke ‘acquies- 
cence’ to validate these amendments.) 


97. Tested in the light of the majo- 
rity decision there is no substance in the 
contention. of some of the petitioners that 
the Seventeenth Amendment has to 
treated as invalid from the date of the deci- 
sion in Golaknath’s case, AIR 1967 SC 16438. 
(See Narayanibai v. State of Maharas sie 
1970-1 SCWR 100.) When it is remember 
that what was overruled with prospective 
effect in Golaknath’s case, AIR 1967 SC 
1648 is the principle laid down in Sankari- 
prasad’s case, 1952 SCR 89 = (AIR 1951 
SC 458) and Sajjan Singh’s case, 1965-1 SCR 
933 = (AIR 1965 SC 845) that Parliament 
has power to amend Part II of the Consti- 
tution in such a way as to take away or ab- 
ridge the fundamental rights, it would be 
easy to detect the fallacy of the argument 
that as Subba Rao, J., applied the doctrine 
of prospective overruling, the first, fourth 
and seventeenth amendments and the laws 
which they protect would be valid upto 27-2- 
1967 and void thereafter. 

“The odd thing is that though Mr. Jus- 
tice Subba Rao invoked the theory he did 
not apply it. For, had he done so, the firs 
fourth and the seventeenth amendments an 
the laws which they protect would have 
been valid upto the 27th February, 1967, 
and void thereafter. But he held that the 
three amendments and the laws they pro- 


tect were valid for all time.” (See ‘Position 
of the Judiciary in the Constitution of India’, 
page 141, by H. M. Seervai.) 


Whether you believe reugiously like Black- 
stone that the law declared by Courts has 
a platonic or ideal existence before its dec- 
laration, or hold like Holmes that the com- 
mon law is not a brooding omnipresence 
in the sky and that Judges do make law, 
prospective overruling is not the substitution 
of one doctrine for an older and similarly 
rigid doctrine, It is mainly the enrichment 
of an existing and rather complex practice 
with regard to the effect of a new judicial 
decision by the addition of an alternative 
discretionary device to be employed in ap 
propriate cases. It is an instrument to 

sed: And the justification for employing 
the device is nowhere better stated y 
Chief Justice Hughes in Chicot-County 
Drainage Dist. v. Baxter State Bank, (1940) 
808 US 371. He said that the actual exis- 
tence of the law prior to the declaration of 
its unconstitutionality is an operative fact, 
and may have consequences which cannot 
justly be ignored, that the past cannot al- 
ways be erased by a new judicial declara- 
tion, and that the effect of a subsequent rul- 
ing eee a previous case may have to 
be considered in various aspects, such as jus- 
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tiflable reliance on overruled case, ability to 
effectuate the new rule adopted in the over- 
ruling case without giving it retrospective 
effect, and the likelihood that ‘retrospective 
operation of the overruling decision will sub- 
stantially burden the administration of jus- 
All cases where facts d occurr 

prior to the critical date, that is, all com- 
pleted cases and also pending cases includ- 
ing the case in which the new rule is an- 
nounced are governed by the old rule. Only 
future cases, viz., cases whose facts occur 
after the critical date will be governed by 
the new rule. This is the strict version of 


prospective overruling and it is version 
that Subba Rao, J., adopted and applied in 
Golaknath’s case, AIR 1967 SC 1 (See 


the discussion of the question with refer- 
ence to the case law on the subject in the 
annotation to Linkletter case, (1965) 14 Law 
Ed 2d 601 at p. 992.) 

98. Article 31-A, as it stands, provi- 
des that no law providing for acquisition of 
any estate or any interest therein or the 
modification or extinguishment of any rights 
in an estate shall be deemed to be void on 
the ground that it violates the en- 
tal rights under Articles 14, 19 and 31. And 
it is clear from the decisions of the Supreme 
Court that the Article is attracted only when 
the law is one for agrarian reform. In AIR 
1960 SC 1080 the Court by a eau held 
that the Madras Marumakkathayam (Remo- 
val of Doubts) Act, 1955, which cepted a 
sthanee of properties and vest them 
in the tarwad, contravened Article 19 (1) ( 
and was not protected by Article 31-A an 
that Article 31-A saved laws for agrarian re- 
form only, and does not enable the State to 
divest a proprietor of his estate and vest it 
in another without reference to any agrarian 
reform. In AIR 1965 SC 632 the Court held 
that the East Punjab Holdings (Consolida- 
tion and Prevention of Fragmentation) Act, 
1948, as amended by Act 27 of 1960, was 
protected by Article 31-A, as the general 
scheme of the Act was definitely agrarian re- 
form, and under its provision something an- 
cillary thereto in the interest of rural eco- 
nomy had to be undertaken to 
effect to the reform. In P. V. Mudaliar v. 
Spl. Dy, Collector, AIR 1965 SC 1017 the 
Court held that the Land Acquisition (Mad- 
ras Amendment) Act, 1961, providing for 
acquisition of lands for housing scheme was 
not a law with reference to any agrarian re- 
form and was not protected by Article 31-A. 


99. That the lands involved in these 
petitions are ‘estates within the meaning of 
Article 31-A has been practically admitted 
by counsel appearing in the cases. But 
counsel for some of the petitioners contend- 
ed that land must be held or let for pur- 
poses of agriculture in order that it may 
come within the definition of ‘estate’ in Arti- 
cle 31-A. It was said that clauses 2 (a) R 
and (ii) must take their colour from cl (2 
(a) (iii), and therefore, unless the type of 
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is held or let for oses of agriculture, 
the land would Bat be. ‘estate’ within the 
meaning of Article 81-A. Reliance was plac- 
ed upon the ruling in AIR 1967 SC 661 in 
support of this contention. Clause 2 (a) (iii) 
of Article 31-A is as follows: 


“any land held or let for purposes of. 


ericulture or for purposes ancillary thereto, 
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Therefore, the further question for con- 
sideration is whether the Act is a law for 
agrarian reform. To decide this question it 
it necess to examine the relevant provi- 
sions of the Act. ‘The Act is called the 
Kerala Land Reforms Act. Section 2 of the 
Act deals with the definition of the terms 
used in the various Sections. Chapter II deals 
with tenancies. Section 3 exempts leases 


